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SENATE BILL NO. 71 

INTRODUCED BY HAGER 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

PROCEDURE FOR REVIEWING CERTIFICATE OF NEED APPLICATIONS FOR 

HEALTH CARE FACILITIES; ELIMINATING APPEALS TO THE BOARD OF 

HEALTH AND ENVIRONMENTAL SCIENCES; AMENDING SECTIONS 

50-5-302 AND 50-5-306, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE. " 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1~ Section 50-5-302, MCA, is amended to read: 

••so-5-302. {Temporary) Notice of intent -- application 

and review process. (1) The department may adopt rules 

including but not limited to rules for: 

(a) the form and content of notices of intent and 

applications; 

(b) the scheduling and consolidation of reviews of 

similar proposals; 

(c) the abbreviated review of a proposal that: 

(i) does not significantly affect the cost or use of 

health care; 

(ii} is necessary to eliminate or prevent imminent 

safety hazards or to repair or replace a facility damaged or 

destroyed as a result of fire, storm, civil disturbance, or 
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any act of God; 

(iii) is necessary to comply with licensure or 

certification standards; or 

(iv) has been approved by the legislature pursuant to 

the long-range building program under Title 17, chapter 5, 

part 4, and Title 18, chapter 2, part l, providing the 

legislative findings accompanying such approval give 

consideration to the criteria of 50-5-304, and subject to 

the provisions of [section 9]; 

(d) the format of public informational hearings and 

reconsideration hearings; and 

(e) the establishment of batching periods for 

certificate of need applications for new beds, establishment 

of new services, and replacement of health care facilities. 

(2) At least 30 days before any person acquires or 

enters into a contract to acquire an existing health care 

facility, the person shall submit to the department and the 

appropriate health systems agency a notice of his intent to 

acquire the facility and of the services to be offered in 

the facility and its bed capacity. 

(3) Any person intending to initiate an activity for 

which a certificate of need is required shall submit a 

letter of intent to the department. The letter of intent 

must be placed in the appropriate batch, if any. A£te~ 

e~p~~a~io~-of-the-eh8iie~9~-p~riod--foiiow~n9--~he--be~ehinq 

-2~ 
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period--tn-wh±eh-~he-Tetter-o~-inte~t-we~-s~bm~tt@d-er-±r-fto 

bateh%ng-ie-reqtt±red7-a£ter-reeeipt-o£-the-ietter-of-intent, 

the-depertment-ehsll-eend-the--person--an--appi±eat±on--form 

req~±ring-the-e~bmieeion-o£-±n£ormation-eonsidered-neee~~Bry 

by--the--department--to--determ±ne--±f-the-proposed-aet±~ity 

meete-the-stendards-in-58-5-394o Any person who applies for 

comparative review by submitting a challenge letter of 

intent during the challenge period immediately following the 

batch must submit an application within 30 days after the 

close of the challenge period. 

(4) Within 15 calendar days after receipt of the 

application, the department shall determine whether it is 

complete. If, after the 15 days, the application is found 

incomplete, the department shall request the necessary 

additional information within 5 working days. Upon receipt 

of the additional information from the appiiee~ion 

fapplicantt, the department shall have 15 days to determine 

if the application is complete. If the department fails to 

make a 

application 

application 

determination as to the completeness of the 

within 

shall 

the prescribed 

be deemed to 

15-day period, 

be complete. If 

the 

the 

applicant fails to submit the necessary additional 

information requested by the department by the deadline as 

prescribed by department rules for considering such reviews, 

a new letter of intent and application must be submitted and 
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the application will be dropped from the current batch. 

(5) After ai~-eppi~eet~e"~-~"-the-ettrre"t--baeeh--ha~e 

been--de3igna~ed--~ompie~e--or,--±f--an-appi~eation-Ooe~-not 

reqtt±re-batehing,-~~~er--it an application is designated 

complete, notification must be sent to the app~±e~nt~ 

applicant and all other affected persons regarding the 

department's projected time schedule for review of the 

appl iea~i-orH!I 

application 

application. The review period for an 

may be no longer than 99 60 calendar days after 

the notice is sent unless a-~onge~-per±od-i~--agreerl--to--by 

~he--appl±c~n~--or7--i-£-~he-appl±eat±on-has-been-ba~eherl,-by 

ail-appi±eants-~n-~he-ba~eho a hearing is required, in which 

case the review must be completed within 120 days after the 

notice is sent or, if a challenging application has been 

submitted as provided in subsection (3), within 120 days 

after the notice has been sent for all such challenging 

applications. A longer period is permitted with the consent 

of all affected applicants. All completed applications 

pertaining to similar types of services, facilities, or 

equipment affecting the same health service area may be 

considered in relation to 

period a public hearing 

affected person or when 

each other. During the review 

may be held if requested by an 

considered appropriate by the 

department. Such a hearing must be conducted pursuant to 

the provisions ~or informal proceedings of the Montana 

-4-
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Administrative Procedure Act. 

( 6) The department shall, after considering all 

comments received during the review period, issue a 

certificate of need, with or without conditions, or deny the 

application. The department shall notify the applicant and 

affected persons of its decision within 5 working days after 

expiration of the review period. If the department fails to 

reach a decision and notify the applicant of its decision 

within the deadlines established in this section and if that 

delay constitutes an abuse of the department,s discretion, 

the applicant may apply to district court for a writ of 

mandamus to force the department to render a decision. 

(Repealed effective July 1, 1987--sec. 13, Ch. 329, L. 

1983. )" 

Section 2. Section 50-5-306, MCA, is amended to read: 

"50-5-306. (Temporary) Right to hearing and appeal. 

(l) An affected person may request the department to hold a 

public hearing and to reconsider its decision. The 

department shall grant the request if the affected person 

submits the request in writing showing good cause as defined 

in rules adopted by the department and if the request is 

received by the department within 20 calendar days after the 

initial decision is announced. The public hearing to 

reconsider shall be held, if warranted or required, within 

20 calendar days after its request. The department shall 

-5-
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make its final decision and written findings of fact and 

conclusions of law in support thereof within 30 days after 

the conclusion of the reconsideration hearing. 

(2) Aft-a£fee~ed-~e~~o~--may--ap~eal--tne--depa~tm~ftt~~ 

£ina%--dee~~i~n--t~--the-board-by-£i%ing-a-w~i~~en-notie~-o£ 

a~p~~l-~tating-the-~pee±E~e-E±nd~ng~-o£-£aet-and-eofteX~~~oft~ 

o£-law-being-~~~eaXed-aftd-the-gronnd~.--An--af£eeted--per~on 

do~~---no~---ha~e--to--req~e~t--the--de~artment--to--ho%d--a 

re~on~idera~ion-hearing-~~io~-to--f±±±ng--an--admin±~trat±ve 

appeai--to--th~-hoardo-The-not±ee-of-a~~ea±-mtl~t-be-reeei~ed 

by-the-board-w~th±n-39-eaiendar-day~-arter-forma%-netiee--~r 

the--de~artm~nt~~-fina±-de~±s±on-wa~-±~Stledo-~h~-board-~ha±± 

give-~tlbl±e-not±ee-o£-the-ap~ea±-w±~h±n--18--days,--and--the 

hear±ng--~ha%%--be--hetd-w±th±n-39-day~-a£te~-~eee±p~-oE-the 

not±ee-o£-app~alo 

t3t--The-heoring-~efare-the-board-mtt~t-be-a-hear±n9--de 

no~o-w±th-re~peet-to-the-f±nd±ng~-and-eone%tt~±on~-±denti£±ed 

pnr~ttant-to-~~b~eet±on-tit-and-mtt~~-be-eond~eted-pttr~ttant-to 

the--eonte~ted-ea~e-p~ov±s±ons-o£-the-Montana-Adm±n±~t~at±~e 

Proeedttre-Aeto-W±thin-45-~alendar-day~-a£~er-the--eoneltl~±on 

o£--the--pttblie--hear±ng,-the-board-~ha±l-make-and-±~~tte-±t~ 

dee±~ion,--~ttpported--by--wr±tten--find±ng~--of---faet---and 

eoneltt~±on~-af-lawo-The-board-may-a££±~m7-rever~e1 -or-mod±fy 

the---departmen~~~---dee±~ie"---or--rem~n~--it--£or--£ttrther 

p~~~eed±"9~~ 

-6-
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1 t4t--~he--€in8i--deeis±on--of--the---board---shall---~e 

2 eons~de~ed-~he-deei~±5n-~E-the-department-for-purpo~es-of-an 

3 eppeat--~e--dtst~±et--eo~rto Any affected person may appeQl 

4 th~s the department's final decision to the district court 

5 as provided in Title 2, chapter 4, part 7. 

6 t5tl!l The department may by rule prescribe in greater 

7 detail the hearing and appellate procedures. (Repealed 

8 effective July l, 1987--sec. 13, Ch. 329, L. 1983.)" 

9 NEW SECTION. Section J. Extension of rulemaking 

10 authority. Any existing authority of the department of 

11 health and environmental sciences to ma~e rules on the 

12 subject of the provisions of this act is extended to the 

13 provisions of this act. 

14 NEW SECTION. Section 4. EEfecr.ive date. 'rhis act is ------

15 effective on passage and app~oval. 

-End-
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ON PUBLIC HEALTH• WELFARE 
A SAFETY 

SENATE BILL NO. 71 

HAGER 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

PROCEDURE FOR REVIEWING CERTIFICATE OF NEED APPLICATIONS FOR 

HEALTH CARE FACILITIES; ELIMINATING APPEALS TO THE BOARD OF 

HEALTH AND ENVIRONMENTAL SCIENCES; AMENDING SECTIONS 

50-5-302 AND 50-5-306, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 50-5-302, MCA, is amended to read: 

11 50-5-302. (Temporary) Notice of intent -- application 

and review process. (1) The department may adopt rules 

including but not limited to rules for: 

(a) the form and content of notices of intent and 

applications: 

(b) the scheduling and consolidation of reviews of 

similar proposals; 

(c) the abbreviated review of a proposal that: 

(i) does not significantly affect the cost or use of 

health care; 

(ii) is necessary to eliminate or prevent imminent 

safety hazards or to repair or replace a facility damaged or 

destroyed as a result of fire, storm, civil disturbance, or 

~na '-•"•••••• coun<ol 
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licensure or 

(iv) has been approved by the legislature pursuant to 

the long-range building program under Title 17, chapter 5, 

part 4, and Title 18, chapter 2, part 1, providing the 

legislative findings accompanying such approval give 

consideration to the criteria of 50-5-304, and subject to 

the provisions of [section 9]; 

(d) the format of public informational hearings and 

reconsideration hearings; and 

(e) the establishment of batching periods for 

certificate of need applications for new beds, establishment 

of new services, and replacement of health care facilities. 

(2) At least 30 days before any person acquires or 

enters into a contract to acquire an existing health care 

facility, the person shall submit to the department and the 

appropriate health systems agency a notice of his intent to 

acquire the facility and of the services to be offered in 

the facility and its bed capacity. 

(3) Any person intending to initiate an activity for 

which a certificate of need is required shall submit a 

letter of intent to the department. The letter of intent 

must be placed in the appropriate batch, if any. Ai~er 

expi~at±on-o£-~he-eha%%eftq~-pe~±od--£o%~ow±ng--the--ba~ehiftg 

-2- SECOND READING 
5'B 71 



" 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0485/01 

period--in-whieh-the-ietter-e£-ineent-wa3-sabmitted-er-if-no 

batehing-is-req~ir~d7-after-reeeipt-ef-the-ietter-of-intent, 

the-department-sha%1-~end-the--person--en--a~plieation--form 

req~iring-the-s~bmission-o£-information-eonsidered-neeessary 

~y--the--department--to--determine--i£-the-proposed-aetivity 

meets-the-standards-in-59-5-36fT Any person who applies for 

comparative review by submitting a challenge letter of 

intent during the challenge period immediately following the 

batch must submit an application within 30 days after the 

close of the challenge period. 

(4) Within 15 calendar days after receipt of the 

application, the department shall determine whether it is 

complete. If, after the 15 days, the application is found 

incomplete, the department shall request the necessary 

additional information within 5 working days. Upon receipt 

of the additional information from the 1!1pplieet±o!"l 

fapplicantt, the department shall have 15 days to determine 

if the application is complete. If the department fails to 

make a determination as to the completeness of the 

application within the prescribed 15-day period, the 

application shall be deemed to be complete. If the 

applicant fails to submit the necessary additional 

information requested by the department by the deadline as 

prescribed by department rules for considering such reviews, 

a new letter of intent and application must be submitted and 

-3-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0485/Dl 

the application will be dropped from the current batch. 

(5) After aii-a~~riea~iefts-ift-ehe-e~rreftt--baeeh--have 

been--des~~!"la~ed--eomple~e--or,--~i--e!"l-l!l~~l~el!l~ie!"l-do@~-not 

reqttire-baeehing 7 -afeer--±e an application is designated 

complete, notification must be sent to the appl±eant~ 

applicant and all other affected persons regarding the 

depattment's projected time schedule for review of the 

l!l~pr±eat±ens application. The review period for an 

application may be no longer than 99 60 calendar days after 

the notice is sent unless a-%e!"l9er-p~rio8-is--e~~~ed--to--by 

~fte--appliea~~--o~,--i£-efte-appl±eaeion-has-heen-baeeftedr-by 

all-l!lpplieants-in-the-bateft~ a hearing is required, in which 

case the review must be completed within 120 days after the 

notice is sent or, if a challenging application has been 

submitted as provided in subsection (3), within 120 days 

after the notice has been sent for all such challenging 

applications. A longer period is permitted with the consent 

of all affected applicants. All completed applications 

pertaining to similar types of services, facilities, or 

equipment affecting the same health service area may be 

consideted in relation to each other. During the review 

period a public hearing may be held if requested by an 

affected person or when considered appropriate by the 

department. Such a hearing must be conducted pursuant to 

the provisions for informal proceedings of the Montana 

-4-
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Administrative Procedure Act. 

(6) The department shall, after considering all 

comments received during the review period, issue a 

certificate of need, with or without conditions, or deny the 

application. The department shall notify the applicant and 

affected persons of its decision within 5 working days after 

expiration of the review period. If the department fails to 

reach a decision and notify the applicant of its decision 

within the deadlines established in this section and if that 

delay constitutes an abuse of the department•s discretion, 

the applicant may apply to district court for a writ of 

mandamus to force the department to render a decision. 

(Repealed effective July 1, 1987--sec. 13, Ch. 329, L. 

1983.) .. 

Section 2. Section 50-5-306, MCA, is amended to read: 

"50-5-306. (Temporary) Right to hearing and appeal. 

{1) An affected person may request the department to hold a 

public hearing and to reconsider its decision. The 

department shall grant the request if the affected person 

submits the request in writing showing good cause as defined 

in rules adopted by the department and if the request is 

received by the department within 20 calendar days after the 

initial decision is announced. The public hearing to 

reconsider shall be held, if warranted or required, within 

20 calendar days after its request. The department shall 

-5-
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make its final decision and written findings of fact and 

conclusions of law in support thereof within 30 days after 

the conclusion of the reconsideration hearing. 

(2) An-affeeted-peraon--may--appeai--the--department~s 

£±na%--dee±s±en--~e--ehe-board-by-£i%ing-a-wri~~en-neeiee-e£ 

ep~eal-sea~in~-ehe-speeifie-£indin~s-e£-£ae~-end-eone%~s±ons 

o£-%aw-be±ng-appea%ed-and-ehe-~re~nas~--An--af£eeeed--persen 

does---nee---haye--ee--reqttest--~he--deparement--to--held--a 

reeens±derae±on-hearing-prior-te--£iling--an--adminiserae±ve 

appee%--te--the-boerd.-~he-notiee-e£-appeai-mHs~-be-reeeived 

by-~he-beard-within-39-eaiendar-days-a£eer-£erme%-notiee--o£ 

ene--department~s-£inai-deeision-was-iSSHed~-~he-board-sha%% 

give-~~biie-noeiee-eE-ehe-appeai-with±n--%6--days7--and--the 

hearing--shall--be--held-v~thin-3e-days-a£~er-reee±pt-of-the 

notiee-ef-appealo 

t3t--~he-hearing-befere-~he-beard-m~s~-be-a-hearing--de 

ftevo-vith-respec~-to-~he-fiftdings-and-eenei~siens-identified 

pHrs~ent-to-s~bseetion-tit-and-mttst-be-eondueted-pHrs~ant-eo 

the--eon~ested-ease-previsions-e£-the-Mon~ana-Admin±s~ra~ive 

Preeedttre-Aet~-wiehin-45-eaiendar-days-e£ter-the--eone%usion 

of--ehe--pabiie--hearingy-the-board-shall-make-and-issae-its 

deeision,--sapported--by--written--£indings--o£---fae~---and 

eonelttsions-e£-lav.-~he-board-may-a£firmr-reverser-or-modify 

~he---department~s---deeision---or--remand--it--£or--£arther 

proeeedings. 

-6-



LC 0485/01 

t4t--~he--f±~ai--deeision--of--the---board---s~ell---be 

eo~s~dered-ehe-d~e~s±on-o£-the-department-~or-parpose~-o£-an 

3 appee%--to--distriet--ee~rt. Any affected person may appeal 

this the department's f~nal decision to the district court 

5 as provided in Title 2, chapter 4, part 7. 

6 tStill The department may by rule prescribe in greater 

7 detail the hearing and appellate procedures. {Repealed 

8 effective July 1, 1987--sec. 13, Ch. 329, L. 1983. )" 

9 NEW SECTION. Section 3. Extension of rulemaking 

10 authority. Any existing authority of the department of 

11 health and environmental sciences to make rules on the 

12 subject of the provisions of this act is extended to the 

13 provisions of this act. 

1~ NEW SECTION. Section 4. Effective date. This act is 

15 effective on passage and app[oval. 

-End-

-7-
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SENATE BILL NO. 71 

INTRODUCED BY HAGER 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

PROCEDURE FOR REVIEWING CERTIFICATE OF NEED APPLICATIONS FOR 

HEALTH CARE FACILITIES: ELIMINATING APPEALS TO THE BOARD OF 

HEALTH AND ENVIRONMENTAL SCIENCES; AMENDING SECTIONS 

50-5-302 AND 50-5-306, MCA: AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 50-5-302, MCA, is amended to read: 

"50-5-302. (Temporary) Notice of intent -- application 

and review process. (1) The department may adopt rules 

including but not limited to rules for: 

(a) the form and content of notices of intent and 

applications; 

(b) the scheduling and consolidation of reviews of 

similar proposals; 

(c) the abbreviated review of a proposal that: 

{i) does not significantly affect the cost or use of 

health care; 

(ii) is necessary to eliminate or prevent imminent 

safety hazards or to repair or replace a facility damaged or 

destroyed as a result of fire, storm, civil disturbance, or 

~3n3 ........... COunal 
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any act of God: 

(iii) is necessary to comply with licensure or 

certification standards; or 

(iv) has been approved by the legislature pursuant to 

the long-range building program under Title 17, .chapter 5, 

part 4, and ~itle 18, chapter 2, part 1, providing the 

legislative findings accompanying such approval give 

consideration to the criteria of 50-5-304, and subject to 

the provisions of [section 9]; 

(d) the format of public informational hearings and 

reconsideration hearings; and 

(e) the establishment of batching periods for 

certificate of need applications for new beds, establishment 

of new services, and replacement of health care facilities. 

(2) At least 30 days before any person acquires or 

enters into a contract to acquire an existing health care 

facility, the person shall submit to the department and the 

appropriate health systems agency a notice of his intent to 

acquire the facility and of the services to be offered in 

the facility and its bed capacity. 

(3) Any person intending to initiate an activity for 

which a certificate of need is required shall submit a 

letter of intent to the department. The letter of intent 

must be placed in the appropriate batch, if any. Afeer 

e~~~ratieft-ef-the-enarrenge-per±od--fo%%owing--~h~--ba~ehin~ 

-2-
THIRD READING 
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peried--~n-whieh-the-ietter-o~-intent-was-s~bmittea-or-if-no 

batehing-is-req~ired7-a£ter-reeeipt-of-the-letter-of-intent, 

tfte-department-shall-send-the--person--an--applieation--form 
n 

requi~ing-the-s~bmission-of-in!ermetion-eonsidered-neeesse~y 

by--~h~--d~per~m~nt--to--d~~ermin~--tf-~h~-proposed-actiwi~y 

meets-the-standards-in-56-5-394T Any person who applies for 

comparative review by submitting a challenge letter of 

intent during the challenge period immediately following the 

batch must submit an application within 30 days 

close of 

(4) Within 15 calendar days after receipt of the 

application, the department shall determine whether it is 

complete. If, after the 15 days, the application is found 

incomplete, the department shall request the necessary 

additional information within 5 working days. Upon receipt 

of the additional information from the app±ieet:ion 

tapplicantt, the department shall have 15 days to determine 

if the application is complete. If the department fails to 

make a determination as to the completeness of the 

application within the prescribed 15-day period, the 
application shall be deemed to be complete. If the 

applicant fails to submit the necessary additional 

information requested by the department by the deadline as 

prescribed by department rules for considering such reviews, 

a new letter of intent and application must be submitted and 
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the application will be dropped from the current batch. 
. . ~ 

(5) After all-appltcatoefts-in-the-ca~~eftt--bateh--have 

been--4esignae~d--eomp±ete--or;--i£--a"-appiieatien-Qees-not 

re~aire-batehing,-after--it is designated 
' . 

complet~, notification must be sent to the appl~e~"t~ 

app~icant and all other affected persons regarding thE 

department's projected time schedule for review of the 

epp±ieatiens The review period for an 

application ~y b~ no lon~er than ~~ ~ cal~~d~r days ~ft7r 

the notice is sent unless a-ionger-p~r*ed-*s--agr@ed--~e--by 
~ ..., .. - ·' " ·'· 

~he--spplt~aft~--er,--if-the-app!ieatteft-has-b~~ft-batched,-by 
. ··-•' ,.. 

the 

notice is sent or, if a challenging application has been 

of all affected applicants. All completed applications 

pertaining to similar types of services, facilities, or 

equipment affecting the same health service area may be 

considered in relation to each other. Durinq the review 

period a public hearing may be held i~ requested by an 

affected person or when considered appropriate by the 

department. Such a hearing must be conducted pursuant to 

the provisions for informal proceedings of the Montana 
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Administrative Procedure Act. 

(6) The department shall, after considering all 

comments received during the review period, issue a 

certificate of need, with or without conditions, or deny the 

application. The department shall notify the applicant and 

affected persons of its decision within 5 working days after 

expiration of the review period. If the department fails to 

reach a decision and notify the applicant of its decision 

within the deadlines established in this section and if that 

delay constitutes an abuse of the department's discretion, 

the applicant may apply to district court for a writ of 

mandamus to force the department to render a decision. 

(Repealed effective July 1, 1987--sec. 13, Ch. 329, L. 

1983.)" 

Section 2. Section 50-5-306, MCA, is amended to read: 

"50-5-306. (Temporary) Right to hearing and appeal. 

Ill An affected person may request the department to hold a 

public hearing and to reconsider its decision. The 

department shall grant the request if the affected person 

submits the request in writing showing good cause as defined 

in rules adopted by the department and if the request is 

received by the department within 20 calendar days after the 

initial decision is announced. The public hear in·g to 

reconsider shall be held, if warranted or required, within 

20 calendar days after its request. The department shall 
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make its final decision and written findings of fact and 

conclusions of law in support the[eof within 30 days after 

the conclusion of the reconsideration hearing. 

(2) An-a££eeted-person--may--appeal--the--department~s 

f~ftai--deeisten--~e--~he-heard-by-fiiin~-a-wrt~een-ne~iee-e£ 

appea%-sea~ing-~he-speeifie-findin~s-e£-faee-and-eenet~sions 

o£-law-bein9-appealed-and-the-9rounds,--An--a£feeted--person 

does---no~---have--~e--reqHese--ehe--deparemen~--te--heid--a 

reeonsideration-hearing-prior-te--£iiing--an--administra~ive 

appeal--to--the-beard7-~he-not~ee-o£-appeal-aust-be-reeeiYed 

By-tfte-board-wi~hin-39-ealendar-days-a!ter-!e~mai-notiee--ef 

the--de~artment~s-fifta%-deeision-was-iss~ed.-~he-beard-sharr 

g~¥e-pubi~e-not~ee-of-the-appeal-within--i9--daysT--and--the 

hearin9--shall--be--held-within-39-days-a£ter-reeeipt-of-the 

notiee-o£-ap~eaiT 

t3t--~he-hearin9-before-the-board-m~st-be-a-hearin9--de 

ne¥o-with-respeet-to-the-£ind±ngs-and-eenei~sione-identified 

p~rs~ant-to-subseetion-tZt-and-m~st-be-eend~eteO-p~rsttant-to 

~fte--eentested-ease-provisions-ef-tfte-Montana-Administrative 

ProeedHre-Acto-Within-45-ealendar-days-a£ter-tfte--eenei~s±en 

o£--the--~ublie--hearin~T-the-board-sha%%-make~and-issne-its 

dee±s±onT--s~pported--hy--written--find±ngs--ef---£aet---and 

eoneins±ens-e£-lawo-~he-~oard-may-a£firm,-reverseT-Or-mod±£y 

the---department~s---decision---or--remand--it--£or--£nrther 

proceedings• 
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t4t--~he--finat--deeision--sf--the---beafs---ehall---be 

2 ee~si~ered-tft~-a~e*s~eft-of-the-SepartMeft~-fer-pttrpo~ea~ef-•n 

3 app~a%--te--d±st~iet--ee~rto Any dff~cted person may appeal 

4 tlo!i:s the department's f_i_nal decision to the district court 

5 

6 

7 

8 

9 

10 

ll 

12 

~3 

i4 

15 

as provided in Title 2, chapLer 4 1 part 7. 

tStl!l The department may by rule prescribe in greater 

detail the hear inq and appellate procedures. {Repealed 

effective July 1, 1987--sec. 13, Ch. 129, L. 199J.l" 

NEW SECTION. Section J. Extension of rulemakinq 

authority. Any existing authority of the 

health and environmental sciences to make 

department of 

rules on the 

subject of the provisions of this act is eztended to the 

provisions of this act. 

NEW SECTION. Section 4. Effective date. This act is 

effective on passage and approval. 

-End-
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SENATE BILL NO. 71 

INTRODUCED BY HAGER 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

PROCEDURE FOR REVIEWING CERTIFICATE OF NEED APPLICATIONS FOR 

HEALTH CARE FACILITIES; ELIMINATING APPEALS TO THE BOARD OF 

HEALTH AND ENVIRONMENTAL SCIENCES; AMENDING SECTIONS 

50-5-302 AND 50-5-306, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section S0-5-302, MCA, is amended to read: 

'50-5-302. (Temporary) Notice of intent -- application 

and review process. (1) The department may adopt rules 

including but not limited to rules for: 

(a) the form and content of notices of intent and 

applications; 

{b) the scheduling and consolidation of reviews of 

similar proposals; 

(C) the abbreviated review of a proposal that: 

(i) does not significantly affect the cost or use of 

health care; 

(ii) is necessary to eliminate or prevent imminent 

safety hazards or to repair or replace a facility damaged or 

destroyed as a result of fire, storm, civil disturbance, or 

~>n> , .. ,.,,..,. coun<" 
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any act of God; 

{iii) is necessary to comply 

certification standards; or 

with 

SB 0071/02 

licensure or 

{iv) has been approved by the legislature pursuant to 

the long-range building program under Title 17, chapter 5, 

part 4, and Title 18, chapter 2, part 1, providing the 

legislativ~ findings accompanying such approval give 

consideration to the criteria of SO-S-304, and subject to 

the provisions of [section 9]: 

(d) the format of public informational hearings and 

reconsideration hearings; and 

(e) the establishment of batching periods for 

certificate of need applications for new beds, establishment 

of new services, and replacement of health care facilities. 

(2) At least 30 days before any person acquires or 

enters into a contract to acquire an existing health care 

facility, the person shall submit to the department and the 

appropriate health systems agency a notice of his intent to 

acquire the facility and of the services to be offered in 

the facility and its bed capacity. 

{3) Any person intending to initiate an activity for 

which a certificate of need is required shall submit a 

letter of intent to the department. The letter of intent 

must be placed in the appropriate batch, if any. Arte~ 

expt~at~o~-or-t~e-eha~~enge-pe~~od--foXiow~n9--the--batehi"9 

-2- 58 7l 
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pe~~od--in-whieh-the-ietter-e£-tn~ent-was-scbm~tted-er-~£-ne 

batehin~-i~-~eq~±red,-~£ter-reee~~t-o£-the-~ette~-of-*ntent, 

the-depar~ment-sha%%-send-~he--persen--an--appi*eation--form 

~eqttir±ng-the-sHbmission-or-tnformat*on-eon~~dered-neee~sary 

by--the--depertment--to--determ±ne--*£-the-proposed-aet±v±ty 

meets-the-standards-±n-59-5-384~ Any person who applies for 

comparative review by submitting a challenge letter of 

intent during the challenge period immediately following the 

batch must submit an application within 30 days after the 

close of the challenge period. 

(4) Within 15 calendar days after receipt of the 

application, the d~partment shall determine whether it is 

complete. If, after the 15 days, the application is found 

incomplete, the department shall request the necessary 

additional information within 5 working days. Upon receipt 

of the additional information from the spp:ri-ee:tiol'\ 

tapplicant7, the department shall have 15 days to determine 

if the application is complete. If the department fails to 

make a determination as to the completeness of the 

application within the prescribed 15-day period, the 

application shall be deemed to be complete. If the 

applicant fails to submit the necessary additional 

information requested by the department by the deadline as 

prescribed by department rules for considering such reviews, 

a new letter of intent and application must be submitted and 
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the application will be dropped from the current batch. 

(5} After a:ri-appi~eat~o~~-~n-the-~tlrreft~--bate~--he:~e 

been--des~gfte:ted--eemp:rete--or,--~f--en-app±ieat±on-does-not 

req~~re-ba~ehinq7-ar~e~--±t an application is designated 

complete, notification must be sent to the app±±eant~ 

applicant and all other affected persons regarding the 

department's 

appliee~±ens 

projected time 

application. The 

schedule 

review 

for review of the 

period for an 

application may be no longer than 99 60 calendar days after 

the notice is sent unless a-ieft~er-per±ed-±s--a9reed--ee--by 

the--app~iee:nt--or,--~f-the-app:r±ee:tien-has-been-ba~e~ed;-by 

ai±-applieants-±n-~he-hateho a hearing is required, in which 

case the review must be completed within 120 days after the 

notice is sent or, if a challenging application has been 

submitted as provided in subsection {3), within 120 day~ 

after the notice has been sent for all such chall~ 

applications. A longer period is permitted with the consent 

of all affected applicants. All completed applications 

pertaining to similar types of services, facilities, or 

equipment affecting the same health service area may be 

considered in relation to each other. During the review 

period a public hearing may be held if requested by an 

affected person or when considered appropriate by the 

department. Such a hearing must be conducted pursuant to 

the provisions for informal proceedings of the Montana 
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Administrative Procedure Act. 

(6) The department shall, after considering all 

comments received during the review period, issue a 

certificate of need, with or without conditions, or deny the 

application. The department shall notify the applicant and 

affected persons of its decision within 5 working days after 

expiration of the review period. If the department fails to 

reach a decision and notify the applicant of its decision 

within the deadlines established in this section and if that 

delay constitutes an abuse of the department's discretion, 

the applicant may apply to district court for a writ of 

mandamus to force the department to render a decision. 

(Repealed effective July 1, 1987--sec. 13, Ch.. 329, L. 

1983.) .. 

Section 2. S~ction 50-5-306, MCA, is amended to read: 

"50-S-306. {Temporary) Right to hearing and appeal. 

( 1) An affected person may request the department to hold a 

public hearing and to reconsider its decision. The 

depar~ment shall grant the request if the affected person 

submits the request in writing showing good cause as defined 

in rules adopted by the department and if the request is 

received by the department within 20 calendar days after the 

initia: decision is announced. The public hearing to 

reconsider shall be held, if warranted or required, within 

20 calendar days after its request. The department shall 
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make its final decision and written findings of fact and 

conclusions of law in support thereof within 30 days after 

the conclusion of the reconsideration hearing. 

(2) Aft-e££ee~ed-pereen--may--appea%--~he--~ep8r~men~~~ 

£~na~--aeeisien--tc--the-boa~d-by-f~%~ng-e-wri~t~n-notie~-of 

appeai-stat~ng-the-~peetrie-findin9e-or-raet-and-eoneittsions 

o£-%aw-he±n~-appeaied-and-the-9~0~ndeo--An--affeeted--pereon 

deee---not---na~e--to--reqttest--~he--depertmen~--~~--~o±d--a 

reeonside~ation-hear±ng-pr±or-to--filinq--an--administrative 

appea%--to--the-Board~-~he-not±ee-of-appea%-mtt~t-be-reeei~ed 

by-the-board-within-36-eaiendar-days-after-formai-notiee--o£ 

the--depa~tment~s-f±nar-dee~eion-wae-iesued~-The-board-shaii 

9i~e-pttbi±e-not±ee-o£-the-appeai-within--i6--days,--and--the 

hear±ng--ehaii--be--heid-within-36-days-a£ter-reee±pt-o£-the 

notiee-ot-appeai• 

t3t--~he-hear±ng-before-the-board-mtt~t-be-a-hearing--de 

no~o-with-respeet-to-the-findin9~-and-eeneittsione-ident±£±ed 

p~reHsnt-to-~tlb~eet±oM-tit-and-mttst-ee-eondtleted-pttr~tlent-to 

~~e--eon~e~~ed-ea~e-pro~±~±on~-e~-the-Montana-Admtn±strae±ve 

P~oeedttre-Ae~~-wtth±n-45~eaiend~r~days-a£ter-the--eoneitt~ion 

of--the--pttbi±e--hea~±ng,-the-boa~d-~ha%1-ma~e-and-i~~tte-±e~ 

dee±~±on,--~ttppor~ed--by--wr±tten--£±ndin9~--or---£aet---and 

eoneitt5±ons-o£-iawo-~he-eoa~d-may-a££irm,-reversey-or-mod±fy 

the---department~~---deei~±on---or--~emand--±t--for--fttrther 

proeeed±n9~• 
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1 t4t--~he--fina%--~ee±s±en--er--the---bear~---sha%%---be 

2 eon~+~~~~~-efte-dee±sioft-o£-~he-~epartment-fer-p~~~o~es-e€-an 

3 appea%--to--d~str±et--eoart• Any affected person may appeal 

4 tft~s the department•s final decision to the district court 

5 as provided in Title 2, chapter 4, part 7. 

6 t5t111 The department may by rule prescribe in greater 

7 detail the hearing and appellate procedures. (Repealed 

8 effective July 1, 1987--sec. 13, Ch. 329, L. 1983.)" 

9 NEW SECTION. Section 3. Extension of rulemaking 

10 authority. Any existing authority of the department of 

11 health and environmental sciences to make rules on the 

12 subject of the provisions of this act is extended to the 

13 provisions of this act. 

14 NEW SECTION. Section 4. Effective date. This act is 

15 effective on passage and approval. 

-End-
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