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Y81.4.St./ JOINT RESOLUTION NO. 54_ 
INTRODUCED BY 1aw, L cl!,M ,b /h-rf' 6.e •. ' # 

A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF 

REPRESENTATIVES OF THE STATE OF MONTANA REQUESTING AN 

INTERIM COMMITTEE TO STUDY THE HUMAN RIGHTS COMMISSION AND 

TO INVESTIGATE ITS ACTIVITIES AS A QUASI-JUDICIAL BOARD; AND 

REQUIRING A REPORT OF THE COMMITTEE'S FINDINGS AND 

RECOMMENDATIONS TO THE 50TH LEGISLATURE. 

WHEREAS, section 2-15-1706, MCA, provides for the 

creation of a Commission for Human Rights, which is commonly 

known as the Human Rights Commission; and 

WHEREAS, the Human Rights Commission is established as 

an independent quasi-judicial board; and 

WHEREAS, Title 49, chapters 2 and 3, vest in the Human 

Rights Commission a combination of powers to enforce 

compliance with state statutes prohibiting unlawful 

discrimination; and 

WHEREAS, this combination of powers in the Human Rights 

Commission consists of authority to receive and file 

complaints alleging unlawful discrimination, to investigate 

complaints of alleged discrimination, to prepare and present 

such complaints, and to adjudicate complaints of 

discrimination; and 
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WHEREAS, this combination of powers in the Human Rights 

Commission gives the Commission the power to act as accuser, 

advocate, or prosecutor, as well as judge in the same case; 

and 

WHEREAS, the danger of unfairness is particularly great 

when there is a high degree of concentration of both 

prosecuting and judicial authority in a single agency, 

especially when such authority is vested in the same 

persons; and 

WHEREAS, the fusion of different powers in a single 

agency has been subjected to considerable criticism by the 

courts: and 

WHEREAS, the Human Rights Commission possesses broad 

powers to enforce the state laws prohibiting unlawful 

discrimination; and 

WHEREAS, these broad powers allow the Human Rights 

Commission to exercise uncontrolled discretion concerning 

the initiation of proceedings and the discretion to pick and 

choose respondents; and 

WHEREAS, the Human Rights Commission may make 

determinations on matters of law and fact; and 

WHEREAS, it is a fundamental principle of our system of 

government thgt the rights of individuals are to be 

determined by the law itself and not by the let or leave of 

an administrative agency, and this principle should not be 
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surrend@red for convenience or in effect be nullified for 

the sake of expediency; and 

WHEREAS, the rule of law is opposed to the rule of 

arbitrary power, and government founded on the rule of law 

demands proper legal limits on the exercise of power by an 

agency; and 

WHEREAS, in order to avoid an improper delegation of 

power, a violation of due process, or a denial of equal 

protection of the laws, the Legislature, in conferring 

powers on an agency, generally should not leave with the 

agency uncontrolled discretion to exercise its authority, 

but should declare a policy and fix a primary standard to 

limit or control the discretion of the agency; and 

WHEREAS, it is complained by local governments and 

school boards that the Human Rights Commission has been and 

is currently engaged in actions that are arbitrary and 

capricious in nature or characterized by the abuse of 

discretion or by a clearly unwarranted exercise of 

discretion; and 

WHEREAS, it is complained that the decisions of the 

Human Rights Commission are tainted by a discernible bias 

that has substantially prejudiced the rights of individuals 

and has denied them a right to a fair and impartial 

proceeding as entitled them under the law; and 

WHEREAS, it is further complained that the Human Right-s 
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Commission has exercised unrestrained and unsupervised power 

in excess of its statutory authority; and 

WHEREAS, the Human Rights Commission may investigate a 

complaint of alleged discrimination without first verifying 

or determining a reasonable or probable cause for such 

investigation, and thus a mere allegation, however 

unfounded, may suffice to initiate a proceeding against a 

person or employer; and 

WHEREAS, under its own administrative rules, the Human 

Rights Commission may conduct a general, 

investigation without a clear allegation and 

roving 

without 

revealing the identity of a person aggrieved by an alleged 

discriminatory practice or action; and 

WHEREAS, in conducting an investigation, the Human 

Rights Commission may subpoena witnesses and require the 

production of works, papers, and other tangible evidence 

relating to the matter under investigation, even if only to 

satisfy official curiosity; and 

WHEREAS, in FTC v. American Tobacco Company, 264 US 

298, 306, the U.S. Supreme Court unanimously condemned, as a 

violation of the fourth amendment, administrative agency 

"fishing expeditions" into private papers on the possibility 

that such intrusions might disclose evidence useful in an 

investigation; and 

WHEREAS, the Human Rights Commission generally has 
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failed to follow statutory law stated in section 49-2-504r 

MCA, that requires an informal investigation into a matter 

before proceeding with formal, trial-type procedures; and 

WHEREAS, section 49-2-504, MCA, also requires that not 

only must there be an informal inquiry into the substance of 

a complaint, but there must be an informal attempt to 

rectify a discr iminatocy practice by conference, 

conciliation, and persuasion; and 

WHEREAS, the initial action of the Human Rights 

Commission following receipt of a complaint has tended to 

consist solely of the sending of formal extensive 

interrogatories; and 

WHEREAS, individual respondents must answer any 

interrogatories submitted by the Human Rights Commission and 

may be compelled by the Commission to supply answers to its 

interrogatories; and 

WHEREAS, section 49-2-601, MCA, provides a criminal 

offense for a person or entity that willfully engages in 

unlawful discrimination; and 

WHEREAS, the U.S. Supreme Court in Lefkowitz v. Turley, 

414 US 70, 38 L.Ed. 274 (1977), stated that the fifth 

amendment not only protects the individual against being 

involuntarily called as a witness against himself in a 

criminal proceeding 1 but also privileges him not to answer 

official questions put to him in any other proceeding, civil 
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or criminal, formal or informal, if the answers might 

incriminate him in any future proceedings; and 

WHEREAS, then, by submitting interrogatories and 

compelling answers to its interrogatories, the Human Rights 

Commission may be acting in violation of the constitutional 

rights of individuals; and 

WHEREAS, under section 2-4-704, MCA 1 the decisions of 

the Human Rights Commission are subject only to a limited 

review by a court of law; and 

WHEREAS, a legal presumption of regularity supports any 

decision of the Human Rights Commission, and, in the absence 

of clear evidence to the contrary, the courts must presume 

that the Commission has acted properly in deciding a case; 

and 

WHEREAS 1 limited judicial review and the presumption of 

regularity act to insulate the decisions of the Human Rights 

Commission against substantial challenges on questions of 

fact and law, as well as fundamental issues of fairness; and 

WHEREAS 1 section 2-4-704, MCA, thus gives the Human 

Rights Commission an unwarranted delegation of power to 

decide, in effect 1 the law in the state and does not allow 

the courts the proper role to declare and interpret the law; 

and 

WHEREAS, sections 49-2-506 and 49-J-309, MCA, grant the 

Human Rights Commission overly broad powers to require "any 
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reasonable measure 11 to correct a discriminatory practice and 

to "rectify any harm, pecuniary or otherwise, to the person 

discriminated against''; and 

WHEREAS, the Human Rights Commission has held a local 

government responsible for the alleged discrimination of a 

third party and has ordered the local government unit to pay 

monetary damages without first articulating a clearly 

reasoned basis for its decision and without citing legal 

authority upon which its decision was founded; and 

WHEREAS, the Human Rights Commission is not 

sufficiently accountable for its actions to either the 

Governor or to the Legislature, because of its independence 

and its remoteness in practice from these constitutional 

branches of government. 

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOUSE 

OF REPRESENTATIVES OF THE STATE OF MONTANA: 

That 

study the 

an appropriate 

Human Rights 

interim committee be assigned to 

Commission and investigate the 

conduct of its activities as a quasi-judicial board. 

BE IT FURTHER RESOLVED, that, as part of its study, the 

committee should: 

{1) study the structure and organization of the Human 

Rights Commission and the Human Rights Division; 

(2) review the existing statutory authority of the 
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Human Rights Commission, in particular, authority granted 

under sections 49-2-203, 49-2-204, 49-2-501, 49-2-504 

through 49-2-506, 49-3-301, and 49-3-307 through 49-3-309, 

MCA; 

(3) examine the substantive and procedural rules 

adopted by the Human Rights Commission and contained in 

A.R.M. 24.9.201 through 24.9.1412; 

(4} determine the nature and extent of uncontrolled 

discretion exercised by the Human Rights Commission; 

(5) consider development of an appropriate policy and 

purpose to guide the Human Rights Commission in implementing 

the provisions of Title 49, chapters 2 and 3; 

(6) develop recommendations to confine, structure, and 

check unnecessary, discretionary power of the Human Rights 

Commission; 

(7) evaluate the possibilities of providing for de 

novo review of decisions made by the Human Rights 

Commission; 

(8) devise standards to limit discretion in the award 

of damages by the Human Rights Commission; 

(9) scrutinize the decisions of the Human Rights 

Commission to ensure that state policy is being properly 

administered; and 

(10) hear and investigate allegations of bias in the 

conduct of proceedings by the Human Rights Commission and 
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1 its staff. 

2 BE IT FURTHER RESOLVED, that the committee report its 

3 findings and recommendations to the 50th Legislature and, as 

4 appropriate, draft legislation to implement its 

5 recommendations. 

-End-
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On motion taken from Judiciary 
as amended and placed on 2nd 
reading 

HOUSE JOINT RESOLUTION NO. 53 

INTRODUCED BY MANUEL, HANNAH, HARP, CODY 

A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF 

REPRESENTATIVES OF THE STATE OF MONTANA REQUESTING AN 

INTERIM COMMITTEE TO STUDY THE HUMAN RIGHTS COMMISSION AND 

TO INVESTIGATE ITS ACTIVITIES AS A QUASI-JUDICIAL BOARD; AND 

REQUIRING A REPORT OF THE COMMITTEE'S FINDINGS AND 

RECOMMENDATIONS TO THE 50TH LEGISLATURE. 

WHEREAS, ARTICLE II, SECTION 4 OF THE MONTANA 

CONSTITUTION PROHIBITS "DISCRIMINATION AGAINST ANY PERSON IN 

THE EXERCISE OF HIS CIVIL OR POLITICAL RIGHTS ON ACCOUNT OF 

RACE, COLOR, SEX, CULTURE, SOCIAL ORIGIN OR CONDITION, OR 

POLITICAL OR RELIGIOUS IDEAS"; AND 

WHEREAS, THE MONTANA LEGISLATURE ENACTED THE HUMAN 

RIGHTS ACT IN 1974 AND THE GOVERNMENTAL CODE OF FAIR 

PRACTICES IN 1975; AND 

WHEREAS, section 2-15-1706, MCA, provides for the 

creation of a coffimission for Human Rights, which is commonly 

known as the Human Rights Commission; and 

WHEREAS, the Human Rights Commission is established as 

an independent quasi-judicial board; and 

WHEREAS, Title 49, chapters 2 and 3, vest in the Human 

Rights Commission a combination of powers to enforce 
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compliance with state statutes prohibiting unlawful 

discrimination; and 

WHEREAS, this combination of powers in the Human Rights 

Commission consists of authority to receive and file 

complaints alleging unlawful disccimination, to investigate 

complaints of alleged discrimination, to prepare and present 

such complaints, and to adjudicate complaints of 

discrimination; and 

WHERHAS,-th±~-eomb~~atio~-of-powers-in-the-H~man-Ri9ht5 

€OMm~~sion-gi~es-the-Eommis5iOn-t~e-power-to-~et-8~-aeetlS@rr 

8d~ocate7--or-proseetttor,-a~-weii-a~-jttri~e-in-the-same-case; 

end 

WHEREAS,-the-dan9er-of-ttn~a~rness-is-part±eniariy-9reat 

when-there--±s--a--h±9h--de9ree--o~--eoneen~ration--o£--both 

pro~eea~±n9--e"d--jttdfeial--attthority--±n--8--single-ageney7 

e~peeially--when--s~eh--eathor±~y--~~--~e~~ed--±"--the--~ame 

persons;-and 

WHEREASr--the--ftt~ion--of--different-powers-in-a-single 

e9eney-has-been-sttbjected-to-eonsiderable-eritieism--by--the 

eottrts;--and 

WHEREAS7--the--Httman--Ri9ht~-eommi~~ion-po~~es~e~-broad 

powers--to--en£oree--the--state--laws--prohibitin9--ttnlawftt± 

d±seriminatton;-and 

WHEREAS;--these--broad--power~--allow--the-Htlman-Ri9hts 

€ommission-to-exe~et~e--nneontrolled--diseretion--eoneerning 

SECOND READING 
-2- HJR 53 
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~he-~n±t±at~on-o£-p~oeeed±~9S-8nd-~~e-d±scre~~on-to-p±e~-~nd 

eheoee-respondente;-and 

WHERSAS,---the---H~m8n---R±9ht~---€ommieeio~--m~y--me~e 

determin4t±on~-on-mattere-o£-iaw-and-faet;-and 

WHEREAS;-±t-±s-a-£tlndamentai-prtne±pie-of-o~r-ey~tem-of 

go~ernment--that--the--r±~ht~--o£--±nd±~±dttal~--are--to---he 

determined--~y-the-iaw-iteei~-and-not-by-the-let-or-lea~e-o£ 

an-adminietrat±ve-a9encyr-and-th±s-pr±ne±ple-snouid--not--be 

surrendered--£or--eon~enienee--or-±n-e££ee~-he-n~iii£ted-£or 

the-ea~e-of-exped±eney;-and 

WHEREAS,-tke-rtlie-oE-iew-±e--oppo~ed--to--the--r~ie--o£ 

are±trary--pow~~~--8n0-~o~ernme~~-to~nded-o~-the-r~ie-of-±~w 

d~m8nd~-proper-±e9al-lim±t~-on-~Me-exerei~e-of-power--by--8n 

ageney7-and 

WHEREAS;--%n--orde~--to-a~oirl-an-improper-d~ie9etion-ef 

powe~7-a-v±oia~ion-oE-dtte-proee~~r--or--o--deniel--o£--eqtlal 

proteetton--of--the--lew~r--t~e--hegt~lot~re,--in-eonferrinq 

powers-on-an-~gency,-~eneral±y-~hotllrl--not--lea~e--w±th--the 

sgeney--Hneontroiied--d±seret±on--to-exere±~e-its-atlthor±ty, 

bat-shoald-deel~re-a-pol±ey-and-£±x-e--pr±mary--standard--to 

l±mit-or-eontrol-the-diseretton-of-the-e~eney7-and 

WHEREASr--it--i~--eomplained--by--loeal-go~ernments-and 

sehooi-boerds-that-the-Hamen-Rights-eommiss~on-ha~-been--and 

±~--earrently--enqeqed--in--ections--thet--are-orbitrery-~nd 

eaprie±o~~-±n--natur~--or--eh~raet~ri~ed--by--the--ebtt~e--of 
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d±seretien---er---by---e--eiear%y--Hnwarrented--exere±se--ot 

d±seretion;-and 

WHEREAS,-~t-is-eompla±n@d-th~t--the--dee±~tens--o£--the 

H~man--R±ghts--eemm±ssien--are-taint~d-by-a-dis~ern~b~e-bias 

that-has-sttbstantiaily-prejttdieed-the-r±g~ts-e£--ind±v±dttais 

and--has--denied--them--a--right--to--a--fa±~--and-±mpart±ei 

proeeeding-as-ent±tied-them-ttnder-the-law;-and 

WHEREASy-±t-is-~arther-eemp%a±ned-thet-the-Httmen-R±ght~ 

€omm±ss±on-hos-exere±sed-~nrestrained-and-ttn~ttperY±sed-power 

±n-exeess-of-±ts-statatory-attthority;-and 

WHEREASr-the-Httman-Rights-eomm±ss±on-mey-±n~est±~ate--a 

eomplaint--ot-eiieged-diseriminat±on-w±thout-t~ret-ver±tyin9 

or-determ±n±n9-a--reasonabie--or--prob~ere--eatlse--for--stteh 

±nvest±gation,---and---thus---e---me~e--airegat±on,--howeYer 

un~ottndedr-may-stl££±ee-to-±n±tiate-a--proeeeding--ega±nst--a 

person-or-empioyer;-and 

WHEH8AST--ander-ite-own-adm~n±~tretive-rtt%es 7 -tn~-H~ma~ 

R±~ht~---eemm±~~±on---may---eo~dttet---a---genera% 7 ----rovi"g 

±nvesti9at~on---w~thotlt---a--e%ear--a%~egatien--a~d--w~thotlt 

re~eaiin9-the-identity-o£-a-person-agg~±eved-by--an--a±re9ed 

d±se~iminatory-praetiee-or-aetion;-and 

WHEREASr--±n--eond~e~±"g--en--inYe~tigetion7--tke-H~man 

Rights-eomm±s~ion-may-sttbpeena--witnes~es--and--reqtl±re--the 

prodttet±en--o£--works,--papersr--and-other-tan9±bi~-evidenee 

relating-to-the-ma~ter-~nder-invest±gation,-eYen-if-only--to 

-4- HJP. 53 
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~ati~fy-offiei8±-e~riosity;-8ftd 

WHEREAS,--±n P~e--~o--Amer±een-~obacco-eompanyr-~64-85 

%98r-366,-the-HoSo-Sup~eme-€ottrt-nnan±mott~±y-eondemned,-e~-e 

~±o±e~ion-o£-the--£ou~~h--emendmentr--edmini~trative--eqeney 

a~±~n±ng-expedition~U-into-private-paper~-on-the-po~~±e±±ity 

that--sneh--±nt~u~±ons--might-diselo~e-e~idenee-rt~ef~l-in-en 

inve~t±gation;-and 

WHERBAS,-tne--Hrtman--Right~--eommission--gener~~Ty--ha~ 

£a±led--to--£ol~ow-~tatttto~y-law-stated-in-~eet±on-49-2-594; 

MEA7-thet-reqrt±re~-an-±n£ormel-±nvest±gation-±nto--a--matter 

before-~roeeed±ng-w±th-forma±,-tria±-ty~e-proeedrtre~;-and 

WHBREAS,--~ectioft-49-i-594;-M€A,-al~O-reqtlire~-~hat-not 

only-m~~t-there-be-an-informal-inqtliry-±nto-the-~~b~tan~e-of 

a-eomp%aint;-b~t--there--mu~t--be--~n--informaT--ettempt--to 

reeti£y----a----diser±minato~y---preetiee---by---conferenee7 

eoneilietion,-and-per~tla~ion;-and 

WHEREAS;--the--initial--action--of--the--Humen---Ri9ht~ 

eommi~~±on--followin;--reeeipt--o£-a-eomplaint-hes-tended-to 

eon~ist--~ole±y--of--the---~endin9---of---formal---exten~±~e 

interro~ator±e~~-and 

WHEREAS,---indi~id~al---re~pondent~---mttst--answer--eny 

±~terro~ator±e~-~~bm±tted-by-tne-Htlman-Rtghts-eommi~~ion-and 

m8y-be-e~mpelled-by-the-€omm~~~ion-to-s~pply-an~we~~-to--it~ 

t~terro9ator±e~;-and 

WHEREASr--~e~tio"--49-r-Gal,--MEA,--pro~ide~-a-eriminal 
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offen~e-for-a-per~o"-or-ent%ty--thet--w±%%~~%ly--engages--%n 

~n~aw~tli-d%~eriminat±ent-and 

WHERBAS,-th~-a.s.~snpr~me-eo~rt-in be~~ow~t~-v--T~riey, 

4l4--BS--79,--39--b~Ed~--~74--tr977t 7--s>ated-that-the-e±fth 

emendment-not-oniy-proteet~--the--ind±v±dtta~--~~~in~t--being 

±nvo%ttnterily--~elled--as--a--witne~~--against--Mimseif-~n-a 

e~iminal-proceed±ngy-~~t-dlso-p~i~±iege~-him-not--to--an~we~ 

e££ieiel-qtte~tions-p~t-te-h±m-in-any-other-proeeeding 7 -eivil 

or--e~iminal 1 --£ormel--or--in£ormai,--±f--the--an~wers-m±ght 

ineriminate-h±m-±n-any-f~tttre-proeeed±ngsr-and 

WHEREAS 7--thenr--by--sttbmitting---±nterrogatories---and 

eompeli±ng--answers-to-±t~-inter~ogatories,-tne-H~man-Hight~ 

eommi~sion-m~y-be-aet±ng-in-violatien-of-the--eonstitntionai 

rights-of-individttalst-and 

WHEREAS 1--nnder--seetion-~-4-194,-M€A,-the-Oee±sions-of 

the-Htlman-Rights-eommission-are-s~bjeet-oniy--to--~--l±mited 

re~iew-by-a-eottrt-of-~awr-and 

WHEREAS,-a-legal-presnmption-of-reg~larity-~~pport~-any 

deeision-ef-t"e-H~man-Rig~ts-eomm±~~±on,-and,-i~-the-ae~enee 

of--elear--e~±d@nee-to-tne-eontra~y,-t"e-~o~rt~-mtlst-prestlme 

that-th@-Eommiss±on-ha~-~et@d-properly-±n-dec±d±ng--a--ca~e7 

a"d 

WHEREASr-i±mit@d-judieiai-re~iew-~~0-the-p~esdmptton-ot 

re9ola~ity-~et-to-±n~~late-the-deei~~on~-of-the-H~man-Ri9ht~ 

eomm±~~ion--aga±n~t--~ttb~tantial--~hallenge~-on-qtlestions-o£ 

-6- HJR 53 
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raee-and-iaw,-a~-we%%-as-~~ndamentai-~ss~e~-ot-fairnessr-and 

WHEREASr-seetioft-%-4-794r-M€A,--th~~--~±ves--the--H~man 

R~9hts--€ommiss±on--an--~nwarranted--de%egat±on--of-powe~-to 

deeide;-in-erfeet,-the-~aw-±n-the-~tate-a~d-dees--not--allow 

the-eo~rts-the-proper-roie-to-deelare-anrl-±nterpr~t-the-lewr 

a"d 

WHEREASr-seetions-49-~-596-and-49-3-369 7 -M€A1-grant-the 

Htlman--R±~hts-€omm±ssion-overly-eroad-powers-to-reqtl±re-uany 

reasonaele-meas~re 0-to-eorreet-e-d±seriminatory-praet±ee-end 

to-•reet±Ey-eny-harm,-peenniary-or-otherwise;-to-the--person 

d±seriminated-aga±nstu7_and 

WHEREAS 7 --the--Httman-Righ~s-eemm~~~ion-~a~-heid-a-toe~i 

go~ernme~~-respons±b~e-for-ehe-alle9ed-d~!e~±m±net±en--o£--e 

th±rd-party-a~d-kas-ordered-the-ioea~-gove~nment-~nie~to-pey 

monetary---damages--w±thottt--f±r~t--art±eu~et±ng--a--c!early 

rea~oned-ba~~s-~or-±ts-dee±s±on--and--wtthottt--eit±n9--ie9al 

atttho~±ty-apon-wh±eh-its-deei~±en-wa~-£oanded;-and 

WHERBAS,.---the---Human---R±ghts---eommission---i~---not 

sttff±e±ently-aeeountable--£or--it~--aetion~--to--either--the 

Governor--or-to-the-Cegisiature,-be~attse-of-±ts-independenee 

and-±ts-remoteness-in--praetiee--from--these--eonstitution~i 

branehes-of-government• 

WHEREAS, SINCE ITS INCEPTION IN 1974, THERE HAS NOT 

BEEN A COMPREHENSIVE LEGISLATIVE STUDY OF THE GOALS AND 

EFFECTIVENESS OF THE HUMAN RIGHTS COMMISSION AND THE LAW IT 

-7- HJR 53 
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ENFORCES; AND 

WHEREAS, THE HUMAN RIGHTS COMMISSION HAS BEEN 

DESIGNATED AS THE LOCAL AGENCY AUTHORIZED TO ENFORCE 

COMPLIANCE WITH SECTION 504 OF THE REHABILITATION ACT OF 

1973, THE FEDERAL LAW PROVIDING FOR RIGHTS OF HANDICAPPED 

PERSONS; AND 

WHEREAS, IF THERE IS NO LOCAL AGENCY DESIGNATED TO 

ENFORCE SECTION 504 OF THE REHABILITATION ACT OF 1973, THE 

LAW WILL BE ENFORCED BY THE U.S. OFFICE OF CIVIL RIGHTS' 

REGIONAL OFFICE LOCATED IN DENVER, COLORADO. 

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOUSE 

OF REPRESENTATIVES OF THE STATE OF MONTANA: 

That an appropriate interim committee be assigned to 

study the Human Rights Commission and investigate the 

conduct of its activities as a quasi-judicial board. 

BE IT FURTHER RESOLVED, that, as part of its study, the 

committee should: 

(1} study the structure and organization of the Human 

Rights Commission and the Human Rights Division; 

12) review the existing statutory authority of the 

Human Rights Commission, in particular, 

under sections 49-2-203, 49-2-204, 

through 49-2-506, 49-3-301, and 49-3-307 

MCA; 

-8-
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( 3) examine the substantive and procedural rules 

adopted by the Human Rights Commission and contained in 

A.R.M. 24.9.201 through 24.9.1412; 

t4t--dete~mine--the--nature--on0-extent-e£-~neont~o~ie~ 

di~eretion-exere±~ee-by-the-Httman-Ri9hts-€omm±~~±on; 

tStl!l consider development of an appropriate policy 

and purpose to guide the Human Rights Commission in 

implementing the provisions of Title 49, chapters 2 and 3; 

t6t--de•e~op-reeommendetions-to-eonf±ner-strtletnre,-and 

ehee~--~nneeessary,--d±~eret±on~ry-power-of-the-Htlman-Ri9hts 

eomm±~~ton; 

t1t~?l evaluate the possibilities of providing for de 

novo review of decisions made by the Human Rights 

Commission; 

tBt--dew±~e-sta~da~d~-to-limit-di~eretion-in-the--award 

16 of-dam69e~-by-tne-H~man-Rights-Eomm~~~±on; 

17 t9t--~er~t±ni~~--tne--deeisions--e£--tne--H~man--Rignt~ 

18 €oMm±~sion-to-e~stlre-that-~tate--poiiey--ts--being--p~ope~Yy 

19 admini~te~ed;-and 

20 tY9t-hear--and--invest±g~te--allegation~-of-bias-in-the 

21 eondnet-o£-proeeedtngs-by-the-Human--Right~--€ommission--and 

22 ±t~-staff~ 

2 J (6) COM?:LE AND EVALUATE THE RANGE OF LEGAL REMEDIES 

24 FOR DISCRIMINATION THAT ARE AVAILABLE IN OTHER JURISDICTIONS 

25 AND ANA~'iZE T~EJR SUITABILITY FOR USE~!< MONTANA; 
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(7) CONSIDER THE ADVISABILITY OF REQUIRING SUBMISSION 

OF COMPLAINTS TO MEDIATION PROCEDURES PRIOR TO THE 

INSTITUTION OF FORMAL PROCEEDINGS; 

(8) DEVELOP A COMPARISON OF THE COSTS ASSOCIATED WITH 

VARIOUS MEANS OF RESOLUTION OF CASES FILED WITH THE HUMAN 

RIGHTS COMMISSION; ANQ 

(9) EVALUATE THE ENFORCEMENT OF SECTION 504 OF THE 

REHABILITATION ACT OF 1973 BY THE HUMAN RIGHTS COMMISSION 

AND THE EFFECT, IF ANY, ON THAT ENFORCEMENT IF THE U.S. 

OFFICE OF CIVIL RIGHTS ASSUMED ENFORCEMENT OF THE LAW. 

BE IT FURTHER RESOLVED, that the committee report its 

findings and recommendations to the 50th Legislature and, as 

appropriate, draft legislation to implement its 

recommendations. 

-End-
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HOUSE JOINT RESOLUTION NO. 53 

INTRODUCEO BY MANUEL, IIAIINAI!, HARP, CODY 

A JOINT RESOLUTiON OF THE SENATE AND THE BOUSE OF 

REPRESENTATIVES OF THE STATE OF MONTANA REQUESTING AN 

INTERIM COMMITTEE TO STUDY THE BOMAN RIGHTS COMMISSION AND 

TO INVESTIGATE ITS ACTIVITIES AS A QUASI-JUDICIAL BOARD: AND 

REQUIRING A REPORT ·oF THE COMMITTEE' S FINDINGS AND 

RECOMMENDATIONS TO THE 50TH LEGISLATURE. 

WHEREAS, ARTICLE II, SECTION 4 OF THE MONTANA 

CONSTITUTION PROHIBITS "DISCRIMINATION AGAINST AN\' PERSON IN 

THE EXERCISE OF HIS CIVIL OR POLITICAL RIGHTS ON ACCOUNT OF 

RACE, COLOR, SEX, CULTURE, SOCIAL ORIGIN OR CONDITION, OR 

POLITICAL OR RELIGIOUS IDEAS": AND 

WHEREAS, THE MONTANA LEGISLATURE ENACTED THE HUMAN 

RIGHTS ACT IN 1974 AND THE GOVERNMENTAL CODE OF FAIR 

PRACTICES IN 1975: AND 

WHEREAS, section 2-15-1706, ·RCA, provides for the 

creation of a Commission for Human Rights, which is commonly 

known as the Human Rights Commission; and 

WHEREAS, the Human Rights Commission is established as 

an independent quasi-judicial board; and 

WHEREAS, Title 49, chapters 2 and 3, vest in the Human 

Rights Commission a combination of powers to enforce 

~---
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compliance with state statutes prohibiting unlawful 

discrimination; and 

WHEREAS, this combination of powers in the Human Rights 

Commission consists of authority to receive and file 

complaints alleging unlawful discrimination, to investigate 

complaints of alleged discrimination, to prepare and present 

such complaints, and to adjudicate complaints of 

discrimination; and 

WH~T-~his-eombinatien-ef-pewers-in-~he-Human-Righes 

eaamissien-~i•es-ehe-eemmissien-the-power-te-ae~-as-aee~sery 

a~¥eeateT--er-preseeutor7-as-we~%-as-;~d~e-in-the-same-ease; 

and 

WHBRBAS7-~~e-danger-of-anfairness-is-par~ieaiariy-great 

vnen-t~ere--is--a--~ig~--eegree--of--eoneentra~ion--of--bot~ 

prosecating--ane--;adieiai--aat~ority--in--a--singie-ageney7 

espeeialiy--vhen--s~eh--autherie7--is--vested-~in--efte--same 

persans;-and 

WHBRBAS,--t~e--fasion--of--eifferent-pewers-in-a-single 

ageney-~as-been-sab;ected-to-eonsiderable-eri~ieiam~-by--the 

ee~rts~-and 

WHBRBAS7--the--H~man--Ri9hts-eommission-pessesses-bread 

pewers--te--en£erce--the--seate--%aws--prehibiein~--~n%awf~% 

diserimination;-aftd 

WHBRBAS•--t~ese--broad--pewers--ailow--t~e-Haman-Rig~ts 

eemmiseien-te-exe~eise--uneontro%%ed--diseretien--eeneernin~ 
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fae~-and-iawT-as-we%1-as-!~neamenta%-~ssaes-er-ra~rness;-and 

liHERI!AST-seetien-i-4-'T947-MeA,--thHs--ghes--the--H.tullan 

Ri~h~s--eommissicn--an--anWarranted--~e~egation--e£-powe~-to 

deeide7-~n-e££eetT-the-%aw-~n-the-state-and-does--not--ai%ow 

the-eo~rts-the-~roper-ro%e-to-deelare-and-interpret-the-law; 

and 

liHEREAS7-seetions-49-i-596-and-49-3-3B97-MeA7-grant-the 

H~man--Ri9hts-eommission-overiy-broad-pewers-to-reqttire-•any 

reasonabie-measareu-to-eorreet-a-diseriminatory-praetiee-and 

to-•reetify-any-harm,-pee~niary-or-otherwise;-to-the--person 

d~serim~nated-againstU;-and 

WHBRBASy--the--Httman-Ri~hts-eemmission-has-held-a-ioear 

goYernment-responsib~e-£er-the-all@g~-diserimin8t*en--o£--a 

third-~arty-and-has-erd@r@d-the-ioeai-gov@rnment-unit-to-pay 

menetary---damages--witho~t--£irst--artie~lating--a--e%early 

reasoned-bae~s-£o~-its-deeisien--and--witho~t--eit±ng--iegal 

a~therity-~pen-whieh-its-decisien-was-£e~ndedt-and 

WHE!REAS7---the---H~men---Rights_---eoiM\ission---is---ftot 

s~f£ieiently-aeeo~ntaDie--£o~--its--aetions--to--eithe~--the 

6ever-nor--or·-to-the-begi:slatt2re;-beeattse-ol-its-iruiependenee 

and-its-remoteness-in--praetiee--!rom--these--eonst±tutional 

branehes-o£-government• 

WHEREAS, SINCE ITS INCEPTION IN 1974, THERE HAS NOT 

BEEN A COMPREHENSIVE LEGISLATIVE STUDY OF THE GOALS AND 

EFFECTIVENESS OF THE HUMAN RIGHTS COMMISSION AND THE LAW IT 
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ENPORCESl AND 

WHBRBAS7--~HB--HBMAN---Rf8H~S---e&MMfSSfBN---HAS---BBBN 

BBSfBNA~E9---AS--~HB--&eeA&--ASBNeY--A~HBRf&E9--~--BNP8ReS 

eeMP&fANeB-Wf~H-SBB~f8N-584-BP--~HB--REHABf&f~A~f8N--Ae~--8P 

l9'T37--~Hil--PS9SRA&--&AW-PRBVf9fNS-P8R-Rf8H~S-8P-BANBfeAPPB9 

PBRS8NS~-AN9 

HHBREAS7-fP-~HBRB-fS--N8--&eeA&--ASBNe¥--9SSfSNA~B9--~ 

BNP8ReE--SSe~f8N--584-BP-~HE-RBHABf&f~A~fBN-A~-BP-l9~37-~HH 

&AW-Wf&&-BB-BNP8RBE9-BY-~Hil-8TST--BPPfea--8P--efVf&--Rf8H~S~ 

RB6fBNA&-BPPfeE-&eeA~BB-fN-BBNYBR7-e8&eRABeT 

WHEREAS, APART FROM TITLE IX OF THE EDUCATIONAL 

AMENDMENTS OF 1972 (PUBLIC LAW 92-318) AND SECTIONS 503 AND 

504 OF THE REHABILITATION ACT OF 1973 (PUBLIC LAW 93-112), 

THERE ARE NO BROAD-BASED FEDERAL LAWS PROHIBITING 

DISCRIMINATION AGAINST HANDICAPPED PERSONS; AND 

WHEREAS, THE MONTANA HUMAN RIGHTS ACT PROHIBITS 

DISCRIMINATION, EXCEPT WHEN BASED ON REASONABLE GROUNDS, 

AGAINST HANDICAPPED PERSONS IN EMPLOYMENT, EDUCATION, PUBLIC 

ACCOMMODATIONS, INSURANCE AND RETIREMENT PLANS, GOVERNMENTAL 

SERVICES, AND FINANCING AND CREDIT TRANSACTIONS. 

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOUSE 

OF REPRESENTATIVES OF THE STATE OF MONTANA; 

That an appropriate interim committee be assigned to 

study the Human Rights Commission and investigate the 

-a- HJR 53 
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conduct of its activities as a quasi-judicial board. 

BE IT FURTHER RESOLVED, that, as part of its study, the 

committee should: 

(1) study the structure and organization of the Human 

Rights Commission and the Human Rights Division, INCLUDING 

AN ASSESSMENT TO DETERMINE WHETHER THERE IS INADEQUATE 

STAFFING AND FUNDING1 

(2) review the existing statutory authority of the 

Human Rights Commission, in particular, authority granted 

under sections 49-2-203, 49-2-204, 49-2-501, 49-2-504 

through 49-2-506, 49-3-301, and 49-3-307 through 49-3-309, 

MCA; 

(3) examine the substantive and procedural rules 

adopted by the Human Rights Commission and contained in 

A.R.M. 24.9,201 through 24.9.1412; 

t4t--determine-~he-netcre-and--extent--of--~neontro%%ed 

diseretion-exereised-by-the-H~man-Ri~ftts-eommissionT 

tstill consider development of an appropriate policy 

and purpose to guide the Human Rights Commission in 

implementing the provisions of Title 49, chapters 2 and 3; 

t6;--d~v~~ep-reeommendations-to-confine,-strttctttre 7-and 

eh~ek-~ftfteeessary,-diseretionary-pew~~-e£-the--H~man--Righes 

€e1Mlissien'7 

tTt111 evaluate the possibilities of providing for de 

novo review of decisions made by the Human Rights 
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CoDIIllission; 

t8t--d~vis~--standa~ds-eo-iimit-dise~~tion-in-th~-ewa~d 

e£-damages-by-the-H~man-Rights-eemmission; 

t9t--ser~tinize--the--d~eisions--e£--th~--HdMen--Ri9hts 

eemmissien--to--ens~re--~ftat--s~ate-po%iey-is-being-preper%y 

sdministered;-and 

tl8t-heer-and-inveaei9ate-alle~atiena-e£--biaa--in--th~ 

eondaet--e£--preeeedin9s--by-the-H~man-Ri9hts-eemmissien-end 

its-staff~ 

(6) COMPILE AND EVALUATE THE RANGE OF LEGAL REMEDIES 

FOR DISCRIMINATION THAT ARE AVAILABLE IN OTHER JURISDICTIONS 

AND ANALYZE THEIR SUITABILITY FOR USE IN MONTANA1 

(7.) CONSIDER THE ADVISABILITY OF REQUIRING SUBMISSION 

OF COMPLAINTS TO MEDIATION PROCEDURES PRIOR TO THE 

INSTITUTION OF FORMAL PROCEEDINGS; 

(8) DEVELOP A COMPARISON OF THE COSTS ASSOCIATED WITH 

VARIOUS MEANS OF RESOLUTION OF CASES FILED WITH THE HUMAN 

RIGHTS COMMISSION; ANB 

(9) EVALUATE THE ENFORCEMENT OF SECTION 504 OF THE 

REHABILITATION ACT OF 1973 BY THE HUMAN RIGHTS COMMISSION 

AND THE EFFECT, IF ANY, ON THAT ENFORCEMENT IF THE U.S. 

OFFICE OF CIVIL RIGHTS ASSUMED ENFORCEMENT OF THE LAW; AND 

(10) EVALUATE THE ENFORCEMENT BY THE HOMAN RIGHTS 

COMMISSION OF THE STATUTORY PROHIBITIONS AGAINST 

DISCRIMINATION AGAINST THE HANDICAPPED. 

-10- HJR 53 
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1 BE IT FURTHER RESOLVED, that the committee report its 

2 findings and recommendations to the 50th Legislature and, as 

3 appropriate, draft legislation to implement its 

4 recomme-ndations. 

-End-
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