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J:(gg_iu JOINT RESOLUTION NO. 53

INTRODUCED BY A Aoy (7,1,(} ,

A JOINT RESOLUTION OF THE SENATE AND THE HOUSE oF
REPRESENTATIVES OF THE STATE OF MONTANA REQUESTING AN
INTERIM COMMITTEE TO STUDY THE HUMAN RIGHTS COMMISSION AND
TC INVESTIGATE ITS ACTIVITIES AS A QUASI-JUDICIAL BOARD; AND
REQUIRING A REPORT OF THE COMMITTEE'S FINDINGS AND

RECOMMENDATIONS TO THE 50TH LEGISLATURE.

WHEREAS, section 2~15-1706, MCA, provides for the
creation of a Commission for Human Rights, which is commonly
known as the Human Rights Commission; and

WHEREAS, the Human Rights Commission is established as
an independent gquasi-judicial board; and

WHEREAS, Title 49, chapters 2 and 3, vest in the Human
Rights Commission a combination of powers to enforce
compliance with state statutes prohibiting unlawful
discrimination; and

WHEREAS, this combination of powers in the Human Rights
Commission consists of authority to receive and file
complaints alleging unlawful discrimination, to linvestigate
complaints of alleged discrimination, to prepare and present
such complaints, and to adjudicate complaints of

discrimination; and
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WHEREAS, this combination of powers in the Human Rights
Commission gives the Commission the power to act as accuser,
advocate, or prosecutor, as well as judge in the same case;
and

WHEREAS, the danger of unfairness is particularly great
when there 1is a high degree of concentration of both
prosecuting and judicial authority in a single agency,
especially when such authority is vested in the same
persons; and

WHEREAS, the fusion of different powers in a single
agency has been subjected to considerable criticism by the
courts; and

WHEREAS, the Human Rights Commission possesses broad
powers to enforce the state laws prohibiting unlawful
discrimination; and

WHEREAS, these broad powers allow the Human Rights
Commission to exercise wuncontrolled discretion concerning
the initiation of proceedings and the discretion to pick and
choose respondents; and

WHEREAS, the Human Rights Commission may make
determinations on matters of law and fact; and

WHEREAS, it is a fundamental principle cof our system of
government that the rights of individuals are to be
determined by the law itself and not by the let or leave of

an administrative agency, and this principle should not be
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surrendered for convenience or in effect be nullified for
the sake of expediency; and

WHEREAS, the rule of law 1is opposed to the rule of
arbitrary power, and government founded on the rule of law
demands proper legal limits on the exercise of power by an
agency; and

WHEREAS, in order to avoid an improper delegation of
power, a violation of due process, or a denial of egual
protection of the 1laws, the Legislature, in conferring
powers on an agency, generally should not leave with the
agency uncontrolled discretion to exercise its authority,
but should declare a policy and fix a primary standard to
limit or control the discreticn of the agency; and

WHEREAS, it is complained by local governments and
school boards that the Human Rights Commission has been and
is currently engaged in actions that are arbitrary and
capricious in nature or characterized by the abuse of
discretion or by a clearly unwarranted exercise of
discretion; and

WHEREAS, it 1is complained that the decisions of the
Human Rights Commission are tainted by a discernible bias
that has substantially prejudiced the rights of individuals
and has denied them a right to a fair and impartial
proceeding as entitled them under the law; and

WHEREAS, it is further complained that the Human Rights
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Commission has exercised unrestrained and unsupervised power
in excess of its statutory authority; and

WHEREAS, the Human Rights Commission may investigate a
complaint of alleged discrimination without first verifying
or determining a reasonable or probable cause for such
investigation, and thus a mere allegation, however
unfounded, may suffice to initiate a proceeding against a
person or empleyer; and

WHEREAS, under its own administrative rules, the Human
Rights Commission mnay conduct a general, roving
investigation without a c¢lear allegation and without
revealing the 1dentity of a person aggrieved by an aileged
discriminatory practice or action; and

WHEREAS, in conducting an investigation, the Human
Rights Commission may subpoena witnesses and reguire the
production of works, papers, and other tangible evidence
relating to the matter under investigation, even if eonly to
satisfy official curiosity; and

WHEREAS, in FTC v. American Tobacco Company, 264 US

299, 306, the U.S, Supreme Court unanimously condemned, as a
violation of the fourth amendment, administrative agency
"fishing expeditions" into private papers on the possibility
that such intrusions might disclose evidence useful in an
investigation; and

WHEREAS, the Human Rights Commission generally has

-4-
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failed tc Eollow statutory law stated in section 49-2-504,
MCA, that requires an informal investigation into a matter
before proceeding with formal, trial-type procedures; and

WHEREAS, section 49-2-504, MCA, also reguires that not
only must there be an informal inquiry into the substance of
a complaint, but there must be an informal attempt to
rectify a discriminatory practice by conference,
conciliation, and persuasion; and

WHEREAS, the initial action of the Human Rights
Commission following receipt of a complaint has tended to
consist solely of the sending of formal extensive
interrogatories; and

WHEREAS, individual respondents must ANSwWer any
interrogatories submitted by the Human Rights Commission and
may be compelled by the Commission to supply answers to its
interrogatories; and

WHEREAS, section 49-2-601, MCA, provides a criminal
offense for a person or entity that willfully engages in

unlawful discrimination; and

WHEREAS, the U.S. Supreme Court in Lefkowitz v. Turley,

414 US 70, 38 L.Ed. 274 (1977), stated that the Fifth
amendment not only protects the individual against being
involuntarily called as a witness against himself in a
criminal proceeding, but alsc privileges him not to answer

official questions put to him in any other proceeding, civil
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or criminal, Eformal or informal, if the answers might
incriminate him in any future proceedings; and

WHEREAS, then, by submitting interrogatories and
compelling answers to its interrogatories, the Human Rights
Commission may be acting in violation of the constitutiocnal
rights of individuals; and

WHEREAS, under section 2-4-704, MCA, the decisions of
the Human Rights Commission are subject only to a limited
review by a court of law; and

WHEREAS, a legal presumption ¢of regularity supports any
decision of the Human Rights Commission, and, in the absence
of clear evidence to the contrary, the c¢courts must -presume
that the Commission has acted properly in deciding a case;
and

WHEREAS, limited judicial review and the presumption of
regularity act to insulate the decisions of the Human Rights
Commission against substantial challenges on gquestions of
fact and law, as well as fundamental issues of fairness; and

WHEREAS, section 2-4-704, MCA, thus gives the Human
Rights Commission an unwarranted delegation of power to
decide, in effect, the law in the state and dces not allow
the courts the proper role to declare and interpret the law;
and

WHEREAS, sections 49-2-506 and 49-3-309, MCA, grant the

Human Rights Commission overly broad powers to require "any

_6_



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0854/01

reasonable measure" to correct a discriminatory practice and
to ‘"rectify any harm, pecuniary or otherwise, to the person
discriminated against"; and

WHEREAS, the Human Rights Commission has held a local
government responsible for the alleged discrimination of a
third party and has ordered the local government unit to pay
monetary damages without first articulating a clearly
reasoned basis for its decision and without citing legal
authority upon which its decision was founded; and

WHEREAS, the Human Rights Commission is net
sufficiently accountable for its actions to either the
Governeor or to the Legislature, because of its independence
and its remcteness in practice from these constitutional

branches of government.

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOUSE
OF REPRESENTATIVES OF THE STATE OF MONTANA:

That an appropriate interim committee be assigned to
study the Human Rights Commission and investigate the
conduct of its activities as a quasi-judicial board.

BE IT FURTHER RESOLVED, that, as part of its study, the
committee should:

{l1) study the structure and organization of the Human
Rights Commission and the Human Rights Division;

(2) review the existing statutory authority of the
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Human Rights Commission, in particular, authority granted
under sections 49-2-203, 49-2-204, 49-2-501, 49-2-504
through 49-2-506, 49-3-301, and 49-3-307 through 49-3-309,
MCA;

(3) examine the substantive and procedural rules
adopted by the Human Rights Commission and contained in
A.R.M. 24.9.201 through 24.9.1412;

(4) determine the nature and extent of uncontrolled
discretion exercised by the Human Rights Commission;

(5) consider development of an appropriate policy and
purpose to guide the Human Rights Commission in implementing
the provisions of Title 49, chapters 2 and 3;

(6) develop reccmmendations to confine, structure, and
check unnecessary, discretionary power of the Human Rights
Commission;

{7) evaluate the possibilities of providing for de
novo review of decisions made by the Human Rights
Commission;

(8) devise standards to limit discretion in the award
of damages by the Human Rights Commission;

(9) scrutinize the decisions of the Human Rights
Commission to ensure that state policy is being properly
administered; and

(10) hear and investigate allegations of bias in the

conduct of proceedings by the Human Rights Commission and

-8~
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its staff.

BE IT FURTHER RESOLVED, that the committee report its
findings and recocmmendations tec the 50th Legislature and, as
appropriate, draft legislation to implement its
recommendations.

-End-
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On motion taken from Judiciary

as amended and placed on 2nd
reading
HOUSE JOINT RESOLUTION NO. 53

INTRODUCED BY MANUEL, HANKAH, HARP, CODY

A JOINT RESOLUTION OF THE SENATE AND THE HOUSE QF
REPRESENTATIVES OF THE STATE OF MONTANA REQUESTING AN
INTERIM COMMITTEE TQ STUDY THE HUMAN RIGHTS COMMISSION AND
TG INVESTIGATE ITS ACTIVITIES AS A QUASI-JUDICIAL BCARD; AND
REQUIRING A REPORT OF THE COMMITTEE'S FINDINGS AND

RECOMMENDATIONS TO THE S50TH LEGISLATURE.

WHEREAS, ARTICLE I, SECTION ¢ OF THE MONTANA

CONSTITUTION PROHIBITS “"DISCRIMINATION AGAINST ANY PERSON IN

THE EXERCISE QF HIS CIVIL OR POLITICAL RIGHTS ON ACCOUNT OF

RACE, COLOR, SEX, CULTURE, SOCIAL ORIGIN OR CONDITION, OR

POLITICAL OR RELIGIQUS IDEAS"; AND

WHEREAS, THE MONTANA LEGISLATURE ENACTED THE HUMAN

RIGHTS ACT IN 1974 AND THE COVERNMENTAL CODE OF FAIR

PRACTICES IN 1975; AND

WHEREAS, section 2-15-1706, MCA, provides for the
creation of a Commission for Human Rights, which is commonly
known as the Human Rights Commission; and

WHEREAS, the Human Rights Commission is established as
an independent guasi-judicial beoard; and

WHEREAS, Title 49, chapters 2 and 3, vest in the Human

Rights Commission a combinaticon of powers to enforce
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compliance with state statutes prohibiting unlawful
diserimination; and

WHEREAS, this combination of powers in the Human Rights
Commission consists of authority to receive and file
complaintg alleging unlawful discrimination, to investigate
complaints of alleged discrimination, to prepare and present
such complaints, and to adjudicate complaints of
discriminatiocn; and

WHEREAS7-this-combination-of-powers-in-the-Human-Rights
Commission-gives-the-Commission-the-pawer-to-act-as-accusery
advocate;--or-prosscutery-as-wetl-as-judge-tn-the-same-case;
and

WHEREAS;-the-danger-sf-unfatrness-is-particntariy-great
when-there--is--a--high--degree—-of--concentration--cf--both
prosecating--and-—judicimai--suthority--in--a--singie-agencysy
espacially--when-~ssch--auvthority-—-ts--vested--in--the-——-same
perscnss-and

WHEREAS7--the--fusion--of--different-powers-in-a-singte
sgency-has-been-subjected-to-considerable-criticism—-by--the
ecourts:-and

WHEREAS7--the--Human--Rights-Ecmmissien-possessess-bsraad
powsrs--to--enferce——the--state--taws--prohibiting--untawfut
discrimination;-and

WHEREAS7~--theae--prosd--powera--attew--the-Human-Rights

Commisston-to-axarcise-—-uneontrolted--discretion——-concerning

SECOND READING
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the-tnitiation-of-proceedings-and-the-discretion-to-pick-and
eheose-respondenta;-and
WHEREAS7;---the~--Human---Rights---€ommissten--may--make
determinattons-on-matters-ef-taw-and-factr-and
WHEREAS;-it-is-a-fundamentai-principle-of-our-system-of
goverament--that--the--rights-—-of --indivrdnata--sre--te---ba
determined—-by-the-itaw-itself-and-not-bhy-the-tet-ar-leave-of
un—udministrative-ngencyr—and—this~princip}e—shcuid——not--be
surrendered--for--conventence-—-or-in-effect-be-nuitified-for
the-sake-cf-expediencyr;-and
WHEREAS7-the-rute-cf-itaw-ia--oppesed-—te--phe--rnie--of
arbitrary--power;-——and-governament-feonded-on-the-rute-of-taw
demands-proper-tegal-limita-on-the-exercise-of-power—-by-—an
agencyr-and
WHEREAS;--in--order--te-avoitd-an-improper-detegation-of
power;-a-viotation-of-due-process;--er--a--denial--of--equat
protection--ef--the--lawa;--the--begistaturer--in-conferring
powers-on-an-agency;-generatty-should--net--iecave—-with--the
agency—-uncontrotled--discretion--to-exercise-itkn-authoricy;
but-shouid-dectare-a-poticy-and-fix-a—-primary--standard--to
titmit-or-eentroi-the-discretion-af-the-aqencyr-and
WHEREAS;—-it--is--complained--by--iscat-governmenta-and
sehooi-~boarda-that-che-Human-Rights-€ommission-has-been--and
is--currentiy--engaged--in--actiona--ehat--are-arbitrary-and

capricious-in--pature--or--characterirad--by--the--abuse--of

-3~ HIR 53

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HJR 0053/02

discretien---or---by-—-a--clearty--unwarrented--exercise--of
dtscretions—and

HHEREAST—it—iSﬂcompiained—théb--the~—decisfons—-of——the
Human--Rights--Commisston-~are-taintead-by-a-discernible-bias
that-has-substantialily-prejudiced-the-rights-of--tndividuals
and--has--dented--them--a~-right-—-te--a--fatr--and-impartiai
procesding-as-entitied-them—under-the-iaw;-and

WHEREAS7y-tt-ts-further-compiatned-that-the-Human-Rightsa
Commiasian-has-exercised-unrestrained-and-unanpervised-power
in-excess-of-tta-sratutory-anthoritys--and

WHEREAS;-the-Homan—Rights-Eommisston-may-investigate--a
compitaint--of-atteged-discriminatton-wrthouk-£rrakt-vertfying
or-determining-a--teassnabie--or--probabie--cause--for--aunch
tavestigationy;-~-and-—--thea---a—--mere--atiegationy -—however
unfeandedy-may-suffice-to-initiate-a--proceeding--agatnae--n
perasn-or-employer;—and

WHEREAS7--under-itta~awn-administrative-ratess-the-Human

tnvestigation-——-witheout---a--ctear--alttegation--and--without
reveating-the-identiry-of-a-perasn-aggrieved-by--an--atieged
diseriminatery-practice-sr-actiony-anéd
WHERBAS7-—tn--cendueting--an--investigation;——the-Human
Rights-Eommission-may-subpoena--witnesses--and--require--the
peoduction-~of -~works;--papersy--and-ather-tangibte-avidence

relating-teo-the-matter-under-investigation;-even-if-oniy--ts

-4~ HJIR 53
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sattafy-offtetai-eurtoateyr-and

WHEREAS7--in FPE-~wr--American-Fobaces_Companyr-264-05

2987-3667-the-BrS--Supreme-Court-unanimoustiy-condemnedr~as-a
vistarian-of-the--fourth--amendment;—-administrative--agency
Lirmhing-expeditional-inte-private-papers-on-the-possibriity
that-~sueh--intrusiensa--might-disctose-evidenca-usefui-in-an
tnvestigations-and

WHEREAS7-the—-Human--Rights--Commissron--generatiy--has
fatted--to--feoliow-statutory-taw-stated-in-section-45-2-584;
MEAT-that-requires-an-informal-investigation-into--a--matter
before-proceeding-with-formats-triat-type-procednresr-and

WHEREAS;--sectron-49-2-584;-MEA7-atac-requires-that-not
oniy-muat-there-pe-an-informal-inquiry-into-the-substance-of
a-cempiaintr-but--there--must--be--—an--informai--attempt--to
rectify;——~a———‘discriminatory—-—practice—-—byfkkconference7
esnciliationr-and-perscaston;-and

WHEREAS7 ~-the—-tnitiai--action--sf--the--Haman---Rights
Eommission——-foilowing--receipt--of-a-compiaint-has-tended-to
consist--soteiy-—of--the---sending---of---format---extensive
interrogatoriess-and

WHEREAS; ---itndividuat---respondents--—-must--answer--any
tnterrogatories-submirtad-by-rthe-Human-Rights-Commisston-and
may-be-competied-by-the-Commrsston-to-suppiy-answesa-to——ites
tntearrsgatortea;-and

WHEREAS; --sectimn~-49-2-6817--MEA;--providea-a-criminal
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offense-for-a-person-or-entity--that--wititfully--engages--in
untawfni-discriminations-and

WHEREAS;-the-H:S+—Supreme-Eourt-:tn befhkowitr-v--Furieysy

414--HS--F087-—3B8--b-Bd:—-274--139F¥F)7—-stated-that-the-£ifth
amendment-not-onty-protecta--the--individuat--against--being
invoinntartty--eaited--as-—a--witness—-against--himseif-in-a
eriminat-proceedingry-sut-atse-priviteges-him-not--to--answer
cfficia}—questions—put—ta-him—in—aﬂy-obher-proceeding;;civii
eor-~&riminal;--format--sr~-~informalt;--if--the -answers-might
tneriminate-him-in-any-future-proceedingss-and

WHEREAS;-—-then;--by--submitting--—-interragetoeries--—-and
esmpetling--answers-to-ita-interrogatoriesy-the-Human-Rights
Eommission-may-be-acting-in-viotatton-of-the--censtitntional
rights-of-individuats;-and

HHEREAS;-—unde:-—section—2*4-?94;-M€A7—th£“decisiens-of
the-Human-Rights-Eommission-are-suobject-onty--~to~-a--iimited
revieu'by—a—court—cf—i&wr-nnd

' WHEREAS;-a-tegal-presumptien-of-reguiarity-supports-any
deciaton-of~-the-Human-Rights-Commissionr-and;-itn-the-ahsence
of--etear--avidence-to-the-contraryr-the-codrta-must-presume
thar-the-Commission-nas-acted-properiy-in-deciding--a--caser
and

WHEREAS;-Iimited-judictat-review-and-the-presumpeion-of
reguiariey-act-to-insuiate-the-dectatona-of-the-Human-Rights

commiasion-—-aguinst—-scbotanrial--chattenges-on-questions-of

—f- HJR 513
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face-and-iaw;-as-well-as-fnndamentali-issves-of-fairness:-and
WHEREAS7-sectton-2-4-7047—MEA7--thus--gtves-~the--Human
Rights--Commisston--an--unwarranted--deteqgatren—-of-pawer-to
decide;-in-maffect;—the-taw-in-the-stare-and-dees--mnot--atiew
the-courts-the-propar-rote-te-deciare-and-incarproc-the-taw;
and
WHEREAS7-sections-49-2-506-and-49-3-389;-MEA;~grank—tine
Human--Rights-€ommiasion-overty-broad-powers-to-require~dany
ressenable-measuret-to-correct-a-discriminatory-pracetice-and
to-"reetify-any-harmy-pecuniary-or-eeherwise;-to-the--person
discriminabed-aguénst“r-and
WHEREAS;--the--Human-Rights-Eommission~-has-hetd-a-tocat
govarnment-responsible-for-the-atlegad-discrimination—-af--g
third-party-and-has-ordered-the-iocal-government-snic-to-pay
monetary-—-damages—-without--£first--articuiating--a--ciearty
reascned-basis-for-its-deciston--and--without--ciring--legal
authority-upon-whicn-its-deciston-was-founded;-and
WHEREAS;--—-the---Human---Rights---Commission-—--is-~-—not
suffictentiy-accountabte-—far--tts--actions--to--eirther--the
Soverner--ar-to~the-hegialature;-because-of-its-independence
and-ita-remoteneas-in-—practice-—from-~thess--constirutionai
branches-of-~gevernments

WHEREAS, SINCE ITS INCEPTION 1IN 1974, THERE HAS NOT

BEEN A COMPREHENSIVE LEGISLATIVE STUDY OF THE GOALS AND

EFFECTIVENESS OF THE HUMAN RIGHTS COMMISSION AND THE LAW IT
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ENFORCES; AND

WHEREAS, THE HUMAN RIGHTS COMMISSION HAS BEEN

DESIGKATED AS THE LOCAL AGENCY AUTHORIZED TO ENFORCE

COMPLIANCE WITH SECTION 504 OF THE REHABILITATION ACT OF

1973, THE FEDERAL LAW PROVIDING FOR RIGHTS OF HANDICAPPED

PERSONS; AND

WHEREAS, IF THERE IS NO LOCAL AGENCY DESIGNATED TO

ENFORCE SECTION 504 OF THE REHABILITATION ACT OF 1973, THE

LAW WILL BE ENFORCED BY THE U.S. OFFICE OF CIVIL RIGHTS'

REGIONAL OFFICE LOCATED IN DENVER, COLORADG.

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOQUSE
OF REPRESENTATIVES OF THE STATE OF MONTANA;:

That an appropriate interim committee be assigned to
study the Human Rights Commission and investigate the
conduct of its activities as a quasi-judicial board.

BE IT FURTHER RESOLVED, that, as part of its study, the
committee should:

(1) study the structure and organization of the Human
Rights Commission and the Human Rights Division;

(2) review the existing statutery authority of the
Human Rights Commission, in particular, authority granted
under sections 49-2-3203, 49-2-204, 49-2-501, 49-2-5p04
through 49-2-506, 49-3-101, and 49-3-307 through 49-3-309,

MCA;

~8- HJR 53



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HIR 0053/02

{3) examine the substantive and procedural rules
adopted by the Human Rights Commission and contained in
A.R.M. 24.9.201 through 24.9.1412;

t4)-~derermine--the--nature—-—and-extent-af-unconetrotried
digseretion-exercised-by-the-Human-Righta-Commissions

t32+{4) consider development of an appropriate policy
and purpose to guide the Human Rights Commission in
implementing the provisions of Title 49, chapters 2 and 3;

t6y--deveiop-recommendations-to-eonfiney-atruckurer-and
check--gnnecessaryr--discrectonary-povwer-sf-the-Human-Rights
Commtasions

£73{5) evaluate the possibilities of providing for de
novo review of decisions made by the Human Rights
Commission;

t8)r-—-devise-standards-to-rimit-discretion-in-the--award
of-damages-by-the-Homan-Rights-€emmisaions

t3)--scrutintre--the--dectotons—-of--the--Human--Rights
Eommission-to-ensdre-that-state--pottey--i8--being--property
administered;-and

¢1fy-hear--and--tnvestigate--aliegations-of-biss-in-the
condnet-af-proceedings-by-the-Human--Rights--Commission--and
Tea-staffs

(6) COMPILE AND EVALUATE THE RANGE OF LEGAL REMEDEES

FOR DISCRIMINATION THAT ARE AVAILABLE IN OTHER JURISDICTICNS

AND ANALYZE THEIR SUITABILITY FOR USE IN MONTANA;

-9- HJR 53
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{7) CONSIDER THE ADVISABILITY OF REQUIRING SUBMISSION

or COMPLAINTS TO MEDIATION PROCEDURES PRIOR TO THE

INSTITUTION OF FORMAL PROCEEDINGS;

(8) DEVELOP A COMPARISON OF THE COSTS ASSQCIATED WITH

VARIQUS MEANS OF RESOCLUTION OF CASES FILED WITH THE HUMAN

RIGHTS COMMISSION; AND

{9) EVALUATE THE ENFORCEMENT OF SECTION 504 OF THE

REHABILITATION ACT OQF 1973 BY THE HUMAN RIGHTS COMMISSION

AND THE EFFECT, IF ANY, ON THAT ENFORCEMENT IF THE U.S.

OFFICE OF CIVIL RIGHTS ASSUMED ENFORCEMENT OF THE LANW.

BE IT FURTHER RESOLVED, that the committee report its

findings and recommendations tc the 50th Legislature and, as

appropriate, draft legislation to implement its
recomuendations.

-End-
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HOUSE JOINT RESOLUTION NO. 53
INTRODUCED BY MANUEL, HANNAH, HARP, CODY

A JOINT RESOLUTION OQF THE SENATE AND THE HOUSE OF
REPRESENTATIVES OF THE STATE OF MONTANA REQUESTING AN
INTERIM COMMITTEE TO STUDY THE HUMAN RIGHTS COQMMISSION AND
TO INVESTIGATE ITS ACTIVITIES AS A QUASI-JUDICIAL BOARD; AND
REQUIRING A REPORT OF THE  CDMMITTEE'S FINDINGS AND

RECOMMENDATIONS TO THE S50TH LEGISLATURE.

WHEREAS, ARTICLE 1I, SECTION 4 OF THE MONTANA
CONSTITUTION PROHIBITS "DISCRIMINATION AGAINST ANY PERSCN IN

THE EXERCISE OF HIS CIVIL OR POLITICAL RIGHTS ON ACCOUNT OF

RACE, COLOR, SEX, CULTURE, SOCIAL ORIGIN OR_CONDITION, OR

POLITICAL OR RELIGIQUS IDEAS"; AND

WHEREAS, THE MONTANA LEGISLATURE ENACTED THE HUMAN

RIGHTS ACT 1IN - 1374 AND THE GOVERNMENTAL CODE OF FAIR

PRACTICES IN 1975; AND

WHEREAS, section 2-15-1706, MCAR, provides for the .

creation of a Commission for Human Rights, which is commonly
known as'the Human Rights Commission; and

WHEREAS, the Human Rights Commission is established as
an independent quasi-judicial board; and

WHEREAS, Title 4%, chapters 2 and 3, vest in the Human

Rights Commission a combination of powers to enforce

S
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compliance with state statutes prohibiting unlawful
discrimination; and
WHEREAS, this combination of powers in the Human Rights
Commission consists of authority to receiv§ and file
compiaints alleging unlawful discrimination, to investigate
complaints of alleged discrimination, to'ptepare and é:esent
such  complaints, and to  adjudicate cohplaints of
discrimination; and
WHEREAS7-this-combinatien-ef-pewers-in-the-Human-Rights
eamnissien-gives-the-éennéssian-bhe~pewer—te-aee-as—aeeusefr
advocater——er~presgcntor1*as-ueii-as-judge-in-the—sane—easer
and '
WHBRBAS7-the-danger-cf-unfairness-is-particutariy-great
when-there--is-—a--high--degree--of--concentration——of--both
prosesuting--and--judieiat--nuthoricy--in--a--singie~ageneyr
espeeia}if——when—-sueh-—anthoritr--is——vested-fiﬁj—Ehe——sape
personss-and .
WHBRB&Sv--the——Easion--oé——diiéerent-povers~§n—e—singie
agency-has-heen-subjected-to-considerable-criticism--by--the
conrtsr-and
WHEREAS7--the--Human--Rights-Eommission-possesses-bread
powers--to--enforce-~the--state--taws--prohibiting--uniawful
diserimination;-and
WHERBAS7--these--bread--povers--atiow--the-Human-Rights

€ommission-te-exercise—-uncontrotied--discretion--coneerning

-2= HIR 53
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thewinitiatien-ef-praceedings-and-thE*discretieﬂ-to—pick;and
choose-respondencas-and
WHEREASy---the---Human---Rights---Commiasion--may--make
determinaticons-on-matters-of-iaw-and-facts-and
WHERBAS7-it~-is-a-fundamentat-principte-of-our-aystem-of
government——that——the--righta--of--individuais--are--to---pe
determined--by-the-iaw-itseif-and-not-by-the-let-or-ieave-of
en-administracive-agency;-and-this-principte-sheuid--nok--be
:u:rende:ed--ﬁee——cenven&ence——ér—in-effecb—be-nuiiified—fer
the-sake-of-expedieneyr—and
WHEREAS7-the-rule-of-iaw-is—-oppesed--to~-the-—rute—-of
arbibrary--powery--and-government-founded-en-the-ruie-of-taw
demandﬁ-proper—iegai-iémiea—on-the-exercise-of-poweru-by——an
agencyr-and » '
WHERBASy--in--grder--to-aveid-an-improper-deiegation-of
powerf—a—vio}aeien—ofﬁdue—preeessr;-qr--a~-deniai--of—-equal
protection--of--the--itaws;--the--begistaturey--in-eonferring
powers-sn-an-agenrcyr-generally-shouid--net--teave--with--the
agency--uncontroiied--diseretion—-to-exercise-ita-anthoritys
but-shouid-deciare-a-poliey-and-£fix-a--primary--standard--to
iimit-or-controi-the-discretion-of-the-agencys-and
WHERBAST——it—-is——ccmpiained-—by-—iocai—gove?nmeats—and
scheol-boarda-that-the-Human-Rights-Commission-has-been—--and
is-;current}y—«engaged--in--actions-—thatf-are—arbiEfaty-and

capricicus-in--natore--or-~characterized--by--the--abuse--of
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édiseretion---or---by---a--cieariy--unwarranted--axereise--of
diserectonr-and
WHERBASy-ft-ia-compiained-that--the--dectsions--of~—the
Human--Rights-—-Commission—-are-tainted-by-a-discerntbie-bias
that-has-substantialiy-prejudiced-the-rightes-of--individuais
and--hes*-denieé—-thém--a;;tight--to-—a—-éair-—and—impartih}
proceeding-as-entitled-them-under-the-taws-and
WHERBAS7;-tt-is-further-compiained-that-the-Human-Rights
Eommissien-has-exercised-unrestrainéd-and-unsupervised-power
tn-excess-of-tts-atatutory-anthoritys—and
WHEREASy-the-Human-Rights-Commissian-may-investigate--a
complaint--of-alieged-diseriminarion-withone-£first-verifying
or-determining-a--reasoneble--or--prebabie--cause--for--auch
investigationy---and---thus---a---mere--attegationy--however
znfoundeds-may-suffice-eo-initinte-a--proceeding--against--a
person—er—-empioyers—and
WHEREASy-—under~its—own-adninistrative-rutes;-the-Human
Rights---Commission---mey---conduct---a---generaty-——-roving
investigation---without--—a--etear—-atlegation-—-and—without
éeveaiing'the-identihy—oé—a-persen-aggr&eveé—by--an-’niiegeé
discriminakory-practice-or-action;—and
HHEREAS{——in——eendueeing-—en-—investigatianr-—ehe—numan
Rights-Sommission-may-subpoena--witnesses--and--require-—the
production--of--works;--papersr--and-other-tangibie-evidence

retating-to-the-matter-under—investigations-even-if-enty-~to
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savisfy-offiectat-curironity;-and

WHERBAS7--4n PPE--vi--American-Tobaceca-Company;-264-9S

2887-3867-the-ts5:~Supreme-Court-unanimennity-condemnedr-as—a
viotation-of-the——fourth-~amendment;-—administeative—-agency
kfishing-expeditionst-into-privace-papers-on-the-pessibitiey
that--such--intrusions--might-disciose-evidence-usefui-in-an
tnvestigations-and
WHEREASy-the~-Human--Righta--Eommission--generatiy--has
fatted--to--foliow-statutory-taw-atated-in-section-49-2-5045

MEA7—that-requires—an—-infermai-investigation-itnto-—a--matter

_before-proceeding-with-format;-triat-type-procedures;—and

WHEREAS7--section-49-2-5847-MEA;-alas-requires—that-not
enty-muse-chere-be-an-informal-inquiry-into-the-substance-of
a-éomplnint1—bub-—there——must-—be—-nn--infarnai——attempt——ee
receify----a----diseriminacory-—-practice---by---conferencesy
cancitiation;-and-persuasien;-and

WHEREAS;-—-the--initial--actien--of-—-the-—Human—--Rights
Eemmission--following--receipt——-of-a-cemplaint-has-tended-to
coensist--sotety--of--the---sending---of---fermali---exteanaive
interrogatories;-and

WHERBAS7---individual---respondents---must--answer--any
interrogatsries-submitead-by-the-Human-Rights-Commisaton-and
may-be-competied-by-the-Eommissian-te-suppiy-answers-re--ies
nterregaktartess-and

WHEREAS;--section--iQ—i-GGi}—-H€A7--provides'a—erimina1
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cffense-for-a-persen-sr-enttey--that--witifuily--engages--in
untawful-diseriminations-and ’

WHEREAS; -the-HrSr-Bupreme-Eoure-in befkowits-v--Purieyy

iii--HS-—?O7—*38-~L:Ed7-—2?4--{19??1}--seated—ehat-the-fiéth
amendment-not-onty-protectas--the--individual--agatnst--being
invatuntariiy--caltied--as--a--witness--agatnst——-himsetf-in-a
erimina;-ptoeeedingr4but—a}se—priviiege:-him—net——to--ansuer
official-questians-pue-ta-him-in-any-other-proceedingr-civii
er--eriminaiy;--format--or—-infermat;-—-if--the--answers-might
incriminate-him-in-any-feepra-proceedingsr-and

WHEREAS; - -khen;—-by--submitting---interregatories———and
compeiiing--answers-to-its-interrogatories;-the-Haman-Rights
eenmission—may—be—acting-in—violation-of*the--eoﬂabibutienai
rights-of-individuais;-and .

WHEREASy--under--section-2-4-7047;-MEA;-the-decisiens-of

- the-Human-Righta-Eommission-are-subject-oniy—to--a--timited

review-by-a-court-of-taw;-and

WHBRB&ST-a-iegai-p:gaumption—oE—regn}arity-supputes—aay
decision-of-the-Human-Rights-E€ommissiony-and;-in-the-abaence
ef——ciear—-eviéenee-te—the-eontratr7—the-ceurts—must-presnme
that-the-gommission-has-acted-properiy-in-deciding--a--eases
and

WHEREAS7-iimited-judictai-review-and-the-presumption-of
reguiarity-ace-to-insuitate-the-decisions-cf-the-Human-Rights

€smmission--against--substantirati--chatienges-on-gquestiona-of

-6- HJR 53
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fact-and-tawr-as-weti-as-fundamental-issuves-of-fatrness;-and

WHEREASy-section-2-4-7047-MEA7--thus--gives--the-—Human
Rights--€ommission--an--unwarranted--detegation--of-power-to
deeidey-én—efieee1-the~iuw-in*the—séabe—and—does——not—-aiiow
the-courts—the-proper-rote-to-deciare-and-interpreat-the-taws
and

HHEREAS1*9e:t§ons~49-2~586*and~49—3—3597-H8ﬁ}-grant—the
Human~~nighbs-60mmissicn-everiy-bteadvpowers—to-require-“any
reasanabie-measure’-to-coarrect-a-discriminatory-practice-and

eo-Lpectify-any-harmy;-pecuniary-er-otherwise;-ta-the--parsen

diseriminated-egainst;-and

WHEREBAS;--the--Human-Rights-Commission-has-held-a-ioeat
government-responsibie-for-the-alleged-diserimination--of-~-a
third*party-und-haa-ordeted—the-iecai-government—unib—bo—pﬁy
manetary---damages--without--first--articulating--a--cteariy
reascned-basis-for-its-decision--and--without--citing--1egat
authority-upon-which-its-deciston-was-£founded;-and

WHEREAS7---the---Human---Rights---Commission--—ts-—-nok
suffictentiy-aceountabie--for--its--actions--to--either--the
severnor—-ar~to-éhe-begisiaeure7-because-o£—its—independence
and-ita-remoteness-in--practice--fErom--these--conscibutionat
branches-of-governments

WHEREAS, SINCE ITS INCEPTION IN 1974, THERE HAS NOT

BEEN A COMPREHENSIVE LEGISLATIVE STUDY OF THE GOALS AND

EFFECTIVENESS OF THE HUMAN RIGHTS COMMISSION AND THE LAW IT

-7- HJR 53
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ENPORCES; AND
WHBREA81“*?EH~-EBHAN-*-RiSE!E-"-EGﬁHESEiBN---HAS-*~BBEN

BESIGNAFED---AS--FHE--bOCAE--AGENEY¥ - -AUTHORIERD- -PO—-ENFOREE

COMPbIANCE-WIFH-SBEPION-504-OP-—FPHE--REHABELEIFPARFON--AET-—OF

39337 -~FPHR-—PEBERAL-~-bAW-PROVIBING-POR-RIGHFS-GF ~-BANBIEAPPED

PERSONST-AND
NHEREAS;—iF-QHBRE-iS--NB--bGEAB--ASENE?--BBS;SNATEB--?6

ENPOREB-~SEETRION--504-0P-PHE~REHABIbIPATION-ACP-OF-297 37~ FHE

bAW-Wibb-BE-ENFOREED-BY -FHE-U+87-—0PFI€E--OFP--Qi¥ib--REGHPS

RBEiENAL-OPPICE-FOCATED-EN-PENVERy -COBORADO

WHEREAS, APART FROM TITLE IX OF THE EDUCATIONAL

AMENDMENTS OF 1972 (PUBLIC LAW 92-318) AND SECTIONS 503 AND

504 OF THE REHABILITATION ACT OF 1973 (PUBLIC LAW 93-112},

THERF, ARE NO BROAD-BASED FEDERATL LAWS PROHIBITING

DISCRIMINATION AGAINST HANDICAPPED PERSONS: AND

WHEREAS, THE _MONTANA HUMAN RIGHTS ACT PROHIBITS

DISCRIMINATION, EXCEPT WHEN BASED ON REASONABLE GROUNDS,

AGAINST HANDICAPPED PERSONS IN EMPLOVYMENT, EDUCATION, PUBLIC

ACCOMMODATIONS, INSURANCE AND RETIREMENT PLANS, GOVERNMENTAL

SERVICES, AND FINANCING AND CREDIT TRANSACTIONS,.

NOW, THEREFORE, BE If RESOLVED BY THE SENATE AND THE HOUSE
OF REPRESENTATIVES OF THE STATE OF MONTANA:
That an appropriate interim committee be assigned to

study the Human Rights Commission and investigate the
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conduct of its activities as a quasi-judicial board.

BE IT FURTHER RESOLVED, that, as part of its study, the
committee should:

{1) study the structure and organization of the Human
Rights Commission and the Human Rights Division, INCLUDING

AN ASSESSMENT TO DETERMINE WHETHER THERE IS INADEQUATE

STAFFING AND FUMNDING;

(2} review the existing statutory authority of the
Human Rights Commission, in particular, authority granted
under sections 49-2-203, 49-2-204, 49-2~501, 49-2-504
through 49-2-506, 49%-3-301, and 49-3-307 through 49-3-309,
MChA; N

{3) examine the substantive and procedural rules
adopted by the Human Rights Commission and contained in

A.R.M. 24.9,201 through 24.9.1412;

t4)--determine-the—nature-and--extent--of--uncontrotied

diacrecion-exercised-by-the-Human-Rights-Commission;

t53{4) consider development of an appropriate policy
and purpose to guide the Human Rights Commission in
implementing the provisions of Title 49, chapters 2 and 3;

t63--deveiop-recommendations-to-confine; -structurey;-and
cheek-unnscassary;-discretionary-power-of-the--Human--Righes
Cemmiasion;

+7¥(5) evaluate the possibilities of providing for de

novo review of decisions made by the  Human Rights

bt HJR 53
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Commission;

t8y—-devise-—-standards-to-timit-diseretion-in-the-award
of-damages-by—-the-Human-Rights-€ommisstons

+93——secrutinirve-—the--decistons--of--the--Human—--Rights
Eamuissien——ee——ensure——ehae—-sgute—paiicy-is—being—properiy
administereds-and

{10)y-hear-and-investigate-atiegations-of--bias——-in--the
ccnduct——oé--prcceed&nés--by-the-Human-aights-eemmi:sion—and
tta-staffs

(6) COMPILE AND EVALUATE THE RANGE OF LEGAL REMEDIES

FOR DISCRIMINATION THAT ARE AVAILABLE IN OTHER JURISDICTIONS

AND ANALYZE THEIR SUITABILITY FOR USE IN MONTANA;

{7) CONSIDER THE ADVISABILITY OF REQUIRING SUBMISSION

OF COMPLAINTS TG - MEDIATION PROCEDURES PRIOR TC THE

INSTITUTION OF FCRMAL PROCEEDINGS;

(8) DEVELOP A COMPARISON OF THE COSTS ASSOCIATED WITH

VARIQUS MEANS OF RESOLUTION OF CASES FILED WITH THE HUMAN

RIGHTS COMMISSION; ANB

(9) EVALUATE THE ENFORCEMENT OF SECTION 504 OF THE

REHABILITATION ACT OF 1973 BY THE HUMAN RIGHTS COMMISSION

AND THE EFFECT, IF ANY, ON THAT ENFORCEMENT IF THE U.S.

OFFPICE OF CIVIL RIGHTS ASSUMED ENFORCEMENT QOF THEE LAW; AND

{10) EVALUATE THE ENFORCEMENT BY THE HUMAN RIGHTS

COMMISSION OF THE STATUTORY PROHIBITIONS AGAINST
DISCRIMINATION AGAINST THE HANDICAPPED.
-10Q- HJR 53
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BE IT FURTHER RESOLVED, that the committee report its
findings and recommendations to the 50th Legislature and, as
apprapriate, draft legislatijon to implement its
recommendations.,

~End~
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