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March 30,

HOUSE BILL NO. 891

INTRODUCED BY ADDY, DONALDSON, SCHYE, HIRSCH,
HANSON, SPAETH, GRADY, POFF, COBB, HOLLIDAY,
PATTERSON, KRUEGER, KOEHNKE, YELLOWTAIL

IN THE HOUSE
19,'1985 Introduced and referred to

Committee on Natural
Resources.

25, 1985 Committee recommend bill do
pass as amended. Report
adopted.

Bill printed and placed on
members' desks.

26, 1985 Second reading, do pass.
Considered correctly
engrossed.

27, 1985 Third reading, passed.

Transmitted to Senate.

IN THE SENATE

1985 Introduced and referred to
Committee on Judiciary.

1985 Committee recommend bill be
concurred in as amended.
Report adopted.

1985 Second reading, concurred in.

1985 Third reading, concurred in.
Ayes, 49; Noes, 0.

Returned to House with
amendments.
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April

April

April

April

30,

8,

19,

20,

1985

1985

1985
1985
1985
1985

1985

1985

1985

1985

IN THE HOUSE

Received from Senate.

Second reading, amendments
concurred in.

On motion, rules suspended and
bill placed on third reading
this day.

Third reading, amendments
concurred in.

Sent to enroclling.
Correctly enrolled.
Signed by Speaker.
Signed by President.
Delivered to Governor.

Returned from Governor with
recommended amendments.

Second reading, Governor's
amendments concurred in.

Third reading, Governor's
amendments concurred in.

Governor 's amendments
transmitted to Senate.

IN THE SENATE

Received from House.

Second reading, Governor's
amendments concurred in,



April 23, 1985 Third reading, Governor's
amendments concurred in.

Returned to House.

IN THE HOUSE
April 23, 1985 Received from Senate.
Sent to enrolling.

Reported correctly enrolled.
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A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE

Pl

LAWS PERTAINING TO EMINENT DOMAIN; AMENDING SECTIONS
70-30-110, 70-30-202, 70-30-203, 70-30-207, 70-30-301, AND
70-30-322, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 70-30-110, MCA, is amended to read:
"70-30-110. Survey and location of property to be

taken -- greatest public good -- least private injury. In

all cases where land is required for public use, the state
or its agents in charge of such use may survey and locate
the same, but it must be located in the manner which will be
most compatible with the greatest public good and the least
private injury and subiject to the provisions of 70-30-206.
The State or its agents in charge of such public use may,

after giving 30 days' written notice to the owners and

persons in possession of the land, enter upon the land and

make examination, surveys, and maps therecf, and such entry
shall constitute no cause of action in favor of the owners
of the land except from injuries resulting from negligence,
wantonness, or malice."

Section 2. Sectlon 70-30-202, MCA, is amended to read:

/f\ ('lr.mrana legusiative Councy
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"70~30-202. Jurisdiction and venue -- complaint and
suymmons required. All proceedings under this chapter must be
brought in the district court of the eounty Jjudicial
district in which the property or some part thereof |is
situated. They must be commenced by filing a complaint and
issuing a summcns thereon. A summons served under this
chapter must contain a notice to the defendant to file and
serve an answer. Within 6 months from the date the summons
is served, unless the court shortens or enlarges that time
for good cause, the court, sitting without a jury, shall
commence its trial on the issue of whether a preliminary
condemnation order should be issued."”

Secticn 3. Section 70-30-203, MCA, is amended to read:

"70-30-203. Contents of complaint. The complaint must
allege:

{1l) the name of the corporation, association,
commission, or person in charge of the public use for which
the property is sought, who must be styled plaintiff;

{2) the names of all owners, purchasers unger
contracts for deed, mortgagees, and lienholders of record
and any other claimants of the property of record, if known,
or a statement that they are unknown, who must be styled
defendants;

(3) a statement of the right of plaintiff;

(4) statements of each of the facts necessary to be

ks INTRODUCED BILL
Hes 291
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found in 70-30-111;

{5) Lf a right-of-way 1is sought, the complaint must
show the location, general route, and termini and must be
accompanied with a map thereof, =o far as the same is
involved in the action or proceeding;

{(6) a description of each interest in real property
sought to be taken and whether the same includes the whole
or only a part of the entire parcel or tract and a statement

that the interest sought is the minimum necessary interest.

All parcels 1lying in the eeuney judicial district and

required for the same public use may be included in the same
or separate proceedings, at the option of the plaintiff, but
the court may consolidate or separate them to suit the
convenience of the parties.

(7} if a sand, stratum, or formation suitable for use
as an underground natural gas storage reservoir is sought to
be appropriated, a description thereof and of the 1land in
which it is alleged to be contained and a description of all
other property and rights sought to be appropriated for use
in connection with the appropriatiocn of the right to store
natural gas in and withdraw natural gas from such reserwvoir.
In addition, the complaint shall state facts showing that
the underground reservoir is one subject tc appropriation by
plaintiff; also staring that the underground storage of

natural gas in the land sought to be appropriated is in the
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public interest; that the underground reservoir is suitable
and practicable for natural gas storage; that the plaintiff
in good faith has been unable to acgquire the rights sought
to be appropriated hereunder and a statement that the rights
and property sought to be appropriated are not prohibited by
law; and in addition, the complaint must be accompanied by a
certificate from the board cof cil and gas conservatlon as
set forth in 82-10-304."

Section 4. Section 70-30-207, MCA, is amended to read:

"70-30-207. Appointment of commissioners —- affidavit
-- compensaticn. (1) Withan 8 30 days of entry of a
preliminary ccndemnation order, the defendant shall file a
statemeant o©of his claim of just compensation. If within 20
days of service of defendant's claim piaintiff fails to
accept the claim, the court must appeint condemnation
commissiconers and the commission hearing may be waived by
written consent of both parties, in which case the
proceeding shall be conducted in the district court as if
the case had beren appealed from an award by such
commissioners.

{2} The court must thereupon appeint three gqualified,
disinterested condemnation commissioners, unless appointment
has been walved. One of such commissioners shall be
nominated by the party or parties plaintiff,. ©One of such

commissioners shall be nominated by the party or parties
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defendant. The third commissioner shall be the c¢hairman and
shall be nominated by the two commissioners previously
nominated. However, if said two commissioners fail tc make
such choice at the time of their appointment, then such
nomination shall be made by the presiding judge.

(3) Each comnissicner shall possess the following
qualifications:

(a) that he 1is possessed of sufficient knowledge of
the English language:

{by} that he is a resident o¢f a county within the
judicial district in which the action is pending;

{(c) that he is not related within the sixth degree to
any party; and

{d) that he does not stand in the relation of guardian
and ward, master and servant, debtor and creditor, or
principal and agent or partner or surety as to any party.

(4y At the time of such meeting and nominations, there
shall be filed with the court by each nominating party or
judge an affidavit ©of <the person so¢ nominated stating
substantially as follows:

(a}) that he has formed no unqualified opinion or
belief as to the compensation tc be awarded in the
proceeding or as to the fairness or unfairness of the
plaintiff's offer for the lands and improvements of the

defendants;
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(b) that he has no enmity against or bias in favor of
any party and has not discussed, communicated, or overheard
or read any discussion or communication from any party
relating to values of the lands in guestion or the
compensation offered, demanded, or to be awarded:

{c} that if selected as a condemnation commissioner,
he is willing to serve and will well and truly try the
issues of compensation and render a true decision according
to the evidence and in compliance with the instructions of
the caurt;

(d}) that he will not discuss the case with anyone
except the other commissioners until a decision has been
filed with the court.

(5) The court shall specify the compensation of the
condemnation commissioners, which may not exceed §250 a
hearing day, including expenses. The condemning party shall
pay the compensation of the commissioners nominated.®

Section 5. Section 70-30-301, MCA, is amended to read:

"70-30-301. Hearing - judge to preside -—
determinations by commissioners. (1) Immediately upon
nomination and appointment of commissioners under 70-30-207,
the same shall proceed to meet at the time and place stated
in the order appointing them, which time shall not be more
than 10 days after the order of appcinting, and proceed to

examine the lands sought to be appropriated. At a time
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appointed by the Jjudge and within said i10-day period they
shall hear the allegations and evidence of all persons
interested in each of the several parcels of land.

(2) Such hearing shall be attended by and presided
over by the presiding judge who shall make all necessary
rulings upon procedure and the admissibility of evidence.

{3) The commissioners shall derermine:

(a) whether an interest in the property must

necessarily be taken for a public use;

(b) the minimum interest to be taken; and

{c) whether the condemnor has made a qood-faith effort

to purchase an interest in the property.

£3¥(4) At the conclusion of the aforesaid hearing, the
court or judge shall instruct the commissioners as tc the
law applicable to their deliberations and shall instruct
them that their duty is to determine, solely upon the basis
cf said examination aof lands, the evidence produced at the
hearing or hearings, and the instructions of the court, the
following:

(a) the current fair market value of the property
sought to be appropriated and all improvements thereon
pertaining te the realty and of each and every separate
estate and interest therein. If it consists o©¢f different
parcels, the current fair market value of each parcel and

each estate or interest thersin must be separately assessed,
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{b) 1if the property sought to be appropriated
constitutes only a part of a larger parcel, the depreciation
in current fair market wvalue which wil! accrue tc the
portion aot sought to be condemned by reason of its
severance from the portion scught to be condemned and the
construction of the improvements in the manner proposed by
the plaintiff;

{c) separately, how much the portion not sought to be
condemned and each estate or interest therein will be
benefited, if at all, by the construction of the
improvements proposed by the plaintiff; and if the benefit
shall be egual to the amcunt assessed under subsection
t3+tky (4)(b), the owner of the parcel shall be allowed no
compensation except the value of the portion taken; but if
the benefits shall be less than the awount assessed under
subsection ¢3¥¢k¥y (4)(b}, the former shall be deducted from
the latter, and the remainder shall be the only amount
allowed in addition to the curreat fair market value;

(dy if rhe property sought to be condemned be for a
railroad, the cost of good and sufficient fences along the
lire of such railrocad and the <ost of cattle guards where
fences may cross the line of such railrocad.

{43{5) Wheare there are two Or more estates or divided
interests in preperty sought to be condemned, the plaintiff

1s entiktled te have the amount of the award for said

-3
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property first determined, as hereinbefore stated, as
between plaintiff and all defendants claiming any interests
therein. Thereafter in the same proceeding the respective
rights of each of such defendants in and to the award shall
be determined by the commissioners, under supervision and
instruction of the court, and the award apportioned
accordingly."

Section 6. Section 70-30-322, MCA, is amended to read:

"70-30-322. Option of original owner or su¢cessor in
interest to purchase at sale price. (1) Except as provided
in subsection (3), the owner from whom the real property
interest was originally acguired by eminent domain or
otherwise or, 1if there is a successor in interest, the
successor in interest shall have the a 306-day option from

the date of a sale provided for in 70-30-321 to purchase the

interest by offering therefor an amount of money equal to
the highest bid received for the Iinterest at & the sale
provided--for--tn-76-36-32%, If more than one person claims
an equal entitlement, the option may not be exercised.

(2) If no bids are received by the seller and the
optionholder indicates in writing to the seller that he
wishes to exercise the option, the seller shall have the
real property interest appraised and sell the interest at
that price to the optionholder.

(3) When an interest other than a fee simple interes:

-g-
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in property, which has been acquired for a public purpose by
right of eminent demain, or otherwise, is abandoned or the
purpose for which it was acquired is terminated, the
property reverts to the original owner or his successor in
interest."

-End-
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APPROVED BY CONM. ON
NATURAL RESOURCES

1 HOUSE BILL NO. 891 1 wantonness, or malice.,"

2 INTRODUCED BY ADDY, DONALDSON, SCHYE, HIRSCH, 2 Section 2. Section 70-30-202, MCA, is amended to read:
3 HANSON, SPAETH, GRADY, POFF, COBB, HOLLIDAY, 3 "70-30-202, Jurisdiction and venue -- complaint and
4 PATTERSON, KRUEGER, KOEHNKE, YELLOWTAIL 4 summons required. All proceedings under this chapter must be
. 5 brought in the district court of the ecounty judieial
6 A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE 5 district in which the property or some part thereof is
7 LAWS PERTAINING TOQ EMINENT DOMAIN; AMENDING SECTIONS 7 situated, They must be commenced by filing a complaint and
8  70-30-110, 70-30-202, 70-30-203, 70-30-207, #6~30-30%y AND 8  issuing a summons therecn. A’ summons served under this
3 70-30-322, MCA." ] chapter must contain a notice to the defendant to file and
16 10 serve an answer. Within 6 months from the date the summons
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 1 is served, unless the court shortens or enlarges that time
12 Section 1. Section 70~30-110, MCA, is amended to read: iz for good cause, the court, sitting without a jury, shall
13 “70-30-110. Survey and location of property to be 13 commence its trial on the issue of whether a preliminary
14 taken -- greatest public good -~ least private injury. In 14 condemnation order should be issued.”

15 all cases where land is required for public use, the state 15 Secticn 3. Section 70-30-203, MCA, is amended to read:
16 or its agents in charge of such use may survey and locate 16 "70-30-203. Contents of complaint. The complaint must
17 the same, but it must be located in the manner which will be 17 allege:

18  most compatible with the greatest public good and the least 18 (1) the name of the corporation, association,
19 private injury and subject to the provisions of 70~30-206. 9 commission, or person in charge of the public use for which
20 The state or its agents in charge of such public use may, 20 the property is sought, who must be styled plaintiff;

21 after giving 30 days' written notice tc the owners and 21 {2) the names of - all owners, purchasers under
22 persons in possession of the land, enter upon the land and 22 contracts for deed, mortgagees, and lienholders of record
23 make examination, surveys, and maps thereof, and such entry 23 and any other claimants of the property of record, if known,
24 shall constitute no cause of action in favor of the owners 2 or a statement that they are unknown, who must be styled
25 of the land except from injuries resulting from negligence, 25 defendants;

-2 HB 89]
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{3) a statement of the right of plaintiff;

(4) statements of each of the facts necessary to be
found in 70-30-111;

(5) if a right-of-way 1is sought, the complaint must
show the location, general route, and termini and must be
accompanied with a map thereof, =0 far as the same is
involved in the action or proceeding;

(6} a description of each interest in real property

sought to be taken and whether the same includes the whole

ot only a part of the entire parcel or tract and a statement

that the interest sought is the minimum necessary interest.

All parcels 1lying in the esunty judicial distriet and

required for the same public use may be included in the same
or geparate proceedings, at the option of the plaintiff, but
the court may consolidate or separate them to suit the
convenience of the parties.

{(7) if a sand, stratum, or formation suitable for use
as an underground natural gas storage reservoir is scught to
be appropriated, a description therecf and of the land 1in
which it is alleged to be contained and a description of all
cther property and rights sought to be appropriated for use
in connection with the appropriation of the right to store
natural gas in and withdraw natural gas from such reservoir.
In addition, the complaint shall state facts showing that

the underground reservoir is cne subject to appropriation by
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plaintiff; also stating that the underground storage of
natural gas in the land sought to be appropriated is in the
public interest; that the underground reservoir is suitable
and practicable for natural gas storage: that the plaintiff
in good faith has been unable to acquire the rights sought
to be appropriated hereunder and a statement that the rights
and property sought to be appropriated are not prohibited by
law; and in addition, the complaint must be accompanied by a
certificate from the board ¢f 0il and gas cunservation as
aet forth in B82-10~304."

Section 4. Section 70-30-207, MCA, is amended to read:

"70-30-207. Appointment of commissioners ~- affidavit
-- compensation. (1} Within 8 30 days of entry of a
preliminary condemnation order, the defendant shall file a
statemant of his elaim of just cumpensation. If within 20
days of service of defendant's claim plaintiff fails to
accept the claim, the court must appoint condemnaticon
commissioners and the commlssion hearing may be waived by
written consent of both psrties, 1v which case the
proceeding shall be conducted in the district court as if
the cane had been appealed from an award by such
commissioners.

(2} The court must thereupon appoint three gqualified,
disinterested condemnation commissioners, unless appointment

has been waived. One of s5uch commissioners shall be

-4~ HB 891
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nominated by the party or parties plaintiff. One of such
commissioners sghall be nominated by the party or parties
defendant. The third commissioner shall be the chairman and
shall be nominated by the two commissioners previously
nominated. However, if said two commnissioners fail to make
such choice at the ¢time of their appointment, then such
nomination shall be made by the presiding judge.

(3) Fach commissioner shall possess the following
qualifications:

fa) that he is possessed of sufficient knowledge of
the English language;

(b) that he is a resident of a county within the
judicial district in which the action is pending;

{c) that he is not reiated within the sixth degree to
any party; and

(d) that he does not stand in the relation of guardian
and ward, master and servant, debtor and crediter, or
principal and agent or partner or surety as to any party.

{(4) At the time of such meeting and nominations, there
shall be filed with the court by each nominating party or
judge an affidavit of the person so nominated stating
substantially as follows:

{a) that he has formed no unqualified opinion cor
belief as to the compensation to be awarded in the

proceeding or as to the fairness or unfairness of the
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plaintiff's offer for the lands and improvements of the
defendants;

(b} that he has no enmity against or bias in favor of
any party and has not discussed, communicated, eor overheard
or read any discussion or communication £rom any party
relating to wvalues of the lands in question or the
compensation coffered, demanded, or to be awarded;

(c) that if selected as a condemnation commissioner,
he is willing to serve and will well and truly try the
issues of compensation and render a true decision according
to the evidence and in compliance with the instructions of
the court:

{d) that he will not discuss the case with anyone
except the other commissicners until a decision has been
filed with the court.

{5) The court shall specify the compensation of the
condemnation commissioners, which may not exceed $250 a
hearing day, including expenses. The condemning party shall
pay the compensation of the commissioners nominated.”

Section-S=--Section-F8-38-3017-MEA;-is-amended-to-read+

43g~-3p-393-~-Heartng-—-~~-~—-— judge~--to---preside-~---
determinationa--by-~commissioners:———f17——§mmediateiy—~—upon
nemination-and-apporntment-cf-commissioners-under-#6-36-207+
the-~-same-shati-proceed-to-meet-at-the-time-and-ptace-stated

in-the-order-appotnting-them;-which-time-shaii-not-~be——mare

-6- HB B91
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than--}B--days-afeer-the-order-of-appointings-and-procaed-to
examine-the-tands-ssnght--to--he--appropristeds—-At--a--time
eppointed--by--the--judge-and-within-satd-t0-day-periecd-they
shaii—hear-the——ai}egatians-—and—_evidencc*—cf~—aii—«pefscns
tnterested-in-each-of-the-saverai-parcets-of-tands
t2}--Such--hearing--shalil--be--atranded-by-and-presided
over—by—the—peesiding-iudge—wha——shaii-—make——aii—-ne:essary
reiings-npon-procedure-and-the-adnisatbitity-of-evidenmes

t3}--Phe-commissicnars-shatt-determines

ta}-_whether-——an---interssk--—in---the--property-——mes’

recessariiv-be-taken-for-s-publie-naes

thbi~-the-minimum-tnterast-ra-be-takany-and

tey--whether—the-condemnor—has-made-a-good-fnith-effort

to-purchsse-an-tntereat-in-the-propereys
TryYT

t37{4y At-che-conciusion-of-the-afsressid-hemringr-the
esgre-or-judge-akalti-instruct-thé-commisasonesrs——gu--a5-—he
taw--appiteable--to--kheir--datiberations-and-aasit-inpstraete
them-that-their-duty-is-to-determines-sotely-upen-the--basis
of-—satd-—examinntion-of -andsy-the-evidenze-prodused-ac—tna
hearing-or-hearingsr-and-the—inatructions-sf-the-courky-~—the
ferlowings

taf--the--current-——fair--market--vatuvs--of-tne-proeperty
asught-to--be-—-appropriated--and--ati--improvemerca--+hereon
pertaining--te--the--reatty--and--of-each-and-every-separate

estare-and—intarest-theretnr~if-—-it--consiasa--of--different

-7~ HB 891
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parcetsy--the-—eurrane-~farr-market-vaiue-of-cach-parcei-and
sach-sataro-ar-intereat-thercin-miae-be-separseety-asseaseds

thy--iFf-- the - property--sought-—-ko---be---apprepriated
sorstirutea-oniy-a-pare-sf-a-targer-parcel; -the-depreciation
tn--ecerrent--fatr--market-~vaive--which——-wtli--acerue-to—the
poreisn--not-~sought--ta-~bep--rendenrod-by-~reason-~of~~tesn
seyersnes-- from--the--portion-sorght-to-be-cendemned-and-che
eonztrrceion-of-ehe-tmproversnts-ra-the-nanner--proposed--by
tha-pratnelffs

fr --aseparazelyvy--haw-mued -rRe-portien-not-sopght-to-—he
zandemned ané---sach- sshate- or--interese——-therein--wiltl--ba
cenaficad;——-rE~--ph-—~nltky---by- -the--zonatruction- -of--the
rmproveapanta-mroposed-by-che-niatntifEs—and-if-—the-—-penefit
ghaii-~be- —egunt--te-—-the--—amsunt--assesscd-under-subsecticn
{33ttt t43{h)-the-owaer-of-the-pascel-shati-be-—-aiiowed—-nao
compensaticn--ercept--the-vatue~of-the-portion~takenr-bab-tf
ehe~zenmsfity-shati-be-tess-than-che-—smonnk--asssased--wnder
sebsecrtan  £E3tby fditbrr-the-former-ahali-be-deducted-from
the-iaeser;-and-the--rensrnder——shall--be--the--oniy--amount
miiowed-in additton-to-the-cursant-farr-markat-vatues

t2t——téE-~the-—-preprrty--3ought- to-be-condemied-be-for-a
satirsady-the-casb-of-asod-and-suffictent-Lances-—giong-—the
ttne-—of-—-anch--caticsad-and-the-vost-of-cattie—guards--where
fonces-may—rross-the-tine-af-sueh-ratriroads

t43$53 Whersa-shere-ara-two-or-mere-—estates—or--divided

-~ HB 491
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interests——in-property-sought-to-~be-condemned;-the-plainetff
ts-entitled-to--have--the--ameunt--of--the--award--for--satd
property-——firse--determined;--as—-hereinbafore--seared;--as
betwaan-piaintiff-and-ati-defendants-ciaiming-any--interssts
theresns--Fhereafter-—in--the-same-proceeding-the-respective
rights-of-sach-of-such-defendants-in-and-to-the-award-——-shaii
be-—determined--by-~thea-cammissioners;-under-superviston-and
instruction-—-sf--rhe--courts-——and--the---award--——-apperticned
acesrdinglyst

Section 5. Section 70-30-322, MCA, is amended to read:

"70~30-322. Option of original owner or successor 1ia
interest to purchase at sale price. {l) Except as provided
in subsection (3), the owner from whom the real property
interest was originally acquired by eminent domain or
otherwise or, if there is a successor in interest, the OWNER

OR HIS successor in interest shall BE NOTIFIED BY THE SELLER

BY CERTIFIED MAIL _AND SHALL have the a_30-day option from

the date of a sale provided for in 70-30-321 to purchase the

interest by coffering therefor an amount of money equal to
the highest bid received for the interest at a2 the sale
provided-for-tn~¥8-38-32%. If more than cne person claims
an equal entitlement, the option may not be exercised.

(2) If no bids are received by the seller and the
optionholder indicates in writing to the seller that he

wishes to exercise the option, the seller shall have the

-9~ HB 891
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real property interest appraised and sell the interest at
that price to the optionholder.

(3) When an interest other than a fee simple interest
in property, which has been acquired for a public purpose by
right of eminent domain, or otherwise, is abandoned or the
purpose for which it was acquired is terminated, the
property reverts to the original owner or his successer in
interest.”

~End-

-1lo- HB 891
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HOUSE BILL NO. 891
INTRODUCED BY ADDY, DONALDSON, SCHYE, HIRSCH,
HANSON, SPAETH, GRADY, POFF, COBB, HOLLIDAY,

PATTERSON, KRUEGER, KOEHNKE, YELLOWTAIL

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
LAWS DPERTAINING TO EMINENT DOMAIN; AMENDING SECTIONS
70-30-110, 70-30-202, 70-30-203, 70-30-207, 78-38-38%7 AND

70-30-322, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 70-30-11@, MCA, is amended to read:
"70-30-110. Survey and location of property to bhe

taken -- greatest public good —- least private injury, In

all cases where land is required for public use, the state
or its agents in charge of such use may survey and locate
the same, but it must be located in the manner which will be
most compatible with the greatest public good and the least
private injury and subject to the provisions of 70-30-206.
The state or its agents in charge of such public use may,

after giving 30 days' written notice to the owners and

persons in possessioﬁ of the land, enter upon the land and

make examination, surveys, and maps thereof, and such entry
shall constitute no cause of action in favor of the owners

of the land except from injuries resulting from negligence,

@m Legisiative Councl .

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0891/02

wantonness, or malice."”

Section 2. Section 70-30-202, MCA, is amended to read:

"70-30-202. Jurisdiction and venue -- complaint and
summons required. All proceedings under this chapter must be
brought in the district court of the eeunty judicial
district in which the property or - some part thereof is
situated. They must be commenced by filing a complaint and
issuing a summons thereon. A summons served under this
chapter must contain a notice to the defendant to file and
serve an answer, Within 6 months from the date the summons
ia served, unless the court shortens or enlarges that time
for good cause, the court, sitting without a jury, shall
commence its trial on the issue of whether a preliminary
condemnation order should be issued."

Section 3. Section 70-30-203, MCA, is amended to read:

"70-310-203. Contents of complaint. The complaint must
allege:

{1) the name of the .corporation, association,
commission, or person in charge of the public use for which
the property is sought, who must be styled plaintiff; .

{2) the names of all owners, purchasers under
contracts for deed, mortgagees, and lienholders of record
and any other claimants of the property of record, if known,
or a statement that they are unknown, who must be styled

defendantsa;

-2~ HB 891
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{3} a statement of the right of plaintifE;

(2) statements of each of the facts necessary to be
found in 70-30-111:

{5) if a right-of-way is sought, the complaint must
show the location, general route, and termini and must be
accompanied with a map thereof, so far as the same is
involved in the action or proceeding;

{6} a description of each interest in real property
sought to be taken and whether the same includes the whole
or only a part of the entire parcel or tract and a statement

that the interest sought is the minimum necessary interest.

All parcels lying in 'the ecounty Jjudicial distrigt and

required for the samé public use may be included in the same
or separate proceedings, at the option of the plaintiff, but
the court may consolidate or separate them to suit the
convenience of the parties.

{7) if a sand, stratum, or formation suitable for use
as an underground natural gas storage reservoir is sought to
be approptiated, a description therecf and of the land in
which it is alleged to be contained and a description of all
other property and rights sought to be appropriated for use
in connection with the appropriation of the right tc store
natural gas in and withdraw natural gas from such reservoir.
In addition, the complaint shall state facts showing that

the underground reservoir is one subject to appropriation by

-3- HB 891
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plaintiff; also stating that _the underground storage of
natural gas in the land sought to he appropriated is in the
public interest; that the underground reservoir is suitable
and practicable Eor natural gas storage; that the plaintiff
in good faith has been unable to acquire the rights sought
to be appropriated hereunder and a statement that the rights
and property sought to be zppropriated are not prohibited by
law; and in addition, the complaint must be accompanied by a
certificate Ffrom the board of oil and gas conservation as
set forth in 82-10-304.,"

Section 4. Section 70-30-207, MCA, is amended to read:

"70-30-207. Appointment of commissioners -~ affidavit
-- compensation, (1) Within 8 30 days of entry of a
preliminary condemnation order, the defendant shall file a
statement of his claim of just compensation. If within 20
days of service of defendant's claim plaintiff fails to
accept the claim, the court must appoint condemnation
commissicners and the commission hearing may be waived by
written consent of both parties, in which case the
proceeding shall be conducted in the district court as if
the case had been appealed from an award by such
commissioners.

(2} The court must thereupon appoint three qualified,
disinterested condemnation commissioners, unless appcintment

has been waived. One of such commissioners shall be

—4- HB 891
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nominated by the party or parties plaintiff. One of such
commissioners shall be nominated by the party ar parties
defendant. The third conmissioner shall be the chairman and
shall be nominated by the two commissioners previously
nominated._ﬂowever, if said two commissioners fail to make
such choice at the time of their appointment, then such
nomination shall be made by the presiding judge.

(3} Each commissioner shall ﬁossess the following
qualifications: .

{a) that he is possessed of sufficient knowledge of
the English language;

(b) that he is a resident of a county within the
judicial district in which the action is pending;

(c) ghat he is not related within the sixth degree to
any party; and -

(d) that he does not stand in the relation of guardian
and ward, master and servant, debtor and creditor, or
principal and agent or partner or éurety as to any party.

(4) At the time of such meeting and nominations, there
shall be filed with the court by each nominating party or
judge an affidavit of the person so nominated stating
substantially as follows:

(a) that he has formed no unqualified opinion or
belief as to the compensation to be awarded in the

proceeding or as to the Ffairness or unfairness of the

~5- HB B91
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plaintiff's offer for the lands and improvements. of the
defendants;

(b) that he has no enmity against or bias in favor of
any party and has not discussed, communicated, or overheard
or read any discussion or communication from any party
relating to values of the lands in gquestion or the
compensation offered, demanded, or to be awarded;

{c) that if selected as a condemnation commissicner,
he is willing to serve and will well and truly try the
issues of compensation and render a true decision according
to the evidence and in compliance with the instructions of
the court;

(d} that he will not discuss the case with ;n?one
except the other commissioners until a decision has been
filed with the court.

{5) The court shall specify the compensation of the
condemnation commissioners, which may not exceed $250 a
hearing day, including expenses. The condemning party shall
pay the compensation of the commissioners nominated.”

Section-Sr--Sectton-78-36-3817-MEA;~ta-amended-to-read:

278-38-30t~--HeartAag-——-~~=---- dudge---to---preside--—-—--
determinations——by--commissioners:-——ti}-—immedtateiy———upon
neminatisn-and-appointment-sE-commissionera-under-30-38-287
the--same-ashati-preceed-zo-meec-at-the-time-and-place-stated

tn-the-order-appointing-shem;-which-time-shatt-net--be--mere

-6 HB 891
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than--:0--days-after-the-order-of-appointing;-and-preceed-co
examine—the-tandas-sounght-—to--be--appropriated - -~at-—a-—time
appointed--by--the--judge-and-within-said-if-day-peried-they
shati-hear-the--attegations—-and--evidence--ef--ali--perasns
interasted-in-each-of-the-severar-parceis-af-tand-
fzf——Such-—hearing——shaii--be-—nttended—by-and-presided
ever-by-the-prestding-judge-who--shaii--make--gil--necessary
rn}inga-upen—peocedure~and-the-admiQsibiiity-of—evedenceT

t3y--Phe-commissieners-shati-derarmines

ta}--whether——-an———interese-——in---the--pesperty-—-must

neceasarily-be-taken-for-a-pubiic-uses

fb}«-the—minimum—interest—to-be—taken7-and

{ey--whether-the-condemnor-has-made-a-gocd-faith-effore

to-purehase-an-interest—in-the-propeérty:

+31143 At~the-concinston-of-the-aforesaid-hearingr-the
eourt-or-judge-shalit-insteruct-the-commiasioners--es--te~-the
}au--appiienble~—to——Eheir——deiibcrationa-and-sha}}—instfuct
them-that-their-duty-is-to-determine;-sctety-upen-<he--basts
of-—-satd-—examination-of-tandar-the-evidence-preduced-at-tha
hearing-et—hearin937~§nd—bhe—instfuctiena—cf—the—conrt;——the
fottowtng:

tajy—-the--current--fatr--market--vatue--of -the-property
seught-te-—be--appropriated--and--ati--improvements--thereon
pertaéning--bo--the--reaity-—nnd——oé-eaeh—ané-every-aeparate

aseata-and-interest-thereins—-If-—tbt--conaista--af--diffarant

=7- HB 891
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parcetsr--the--current-—fatv-market-vainve-cf-cach-parcel-and
each-estate-or-interest-therein-must-be-separaceiy-assessed-
fbi—-&E--the-—property—~saaght—--te—--be—-—apprepr&gbed
constitutes-onty-a-part-of-a-targer-parcely-the-depreciation
in-—eurrent—-fatr--mareet--vatue--whiech--wiii--gcecrua-to-the
pertian——not-‘sought——to-—be—-candemned—-by-;rcuson—-cf—~its
sevaranca--from--the--partion-sought-to-be-eandemned-and-the
constfuetéon-oé-themimprovements-én—the—manﬂet--ptcpased-Hb}
the—piaintiifr
{ci-—aeparatetyy-—how-mueh-the-partiorn-not-asught-to-be
cendemned-and--sach-~estate-—ar--inkorese——therpin--witi--pe
benefited;-—~tf-———at-~-atl;——-by--the--constrnectron--of-—the
improvementa-propoaad-by-the-piaintiffr-and-tf--rhe--benafit.
shali--be~-eguat--to-—the--amsunt——assesssd-under—-subsection
t33tby té4itbiv-the-owner-of-the—parcei-shati-be--atiowed--no
compensation--except--the-vaive-of-the-porcion-sakens-but-i£f
the-beneEita-shaii—be~iesﬁ—than—then—amount——assessed—-under
subsection t3}tbt t4}{bjs;-the-former-shaii-be-dedueted-from
the-tatter;-and-the--remainder--shati-—be--the--oniy--amount
akieued—in—additioh—to—éhe-cnrrent—Eair—market-va&ne:
fd*-—if;—the—-property-—aought-tu—be~condemned-be-£oe-e
ratirsady;-the-cost-of-goosd-and-sufficient-fences--aiong-—the
iine*-ef——such-—rai}road—und-the—eost—of—:attie—gnards—where‘
fences-may-eress-the-iine-of-such-raiiroads '

14115} Where-there-are-twe-or-mote-estates-er—-divided

~8- HB 891
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interesta-—in-property-seught-to-be-condemnedr-the-ptaineifé
és-eneibied-te——have-*the--aMant--eE-—the-—avard——Eef——sa;a
properey-——£firse--determined;--aa--hereinbefore-—stated;--as
beeween-piainciff-and-nlii-defendanes-ctaiming-any-—-inesrests
thereins--Thereafter--in--the-same-proceeding-the-respective
righta-af-each-af-such-defendants-in-and-to-the-award--shati
be--detearmined-—-by--the-commissteners;-under-superviaton-and
instru:tion—-aE—Qthe—-coute7——and--bhe—-—avard---npportioned
accordingiy+¥

Section 5. Section 70-30-322, MCA, is amended to read:

"70-30-322. Option of original owner or successor in
interest to purchase at sale price. (1) Except as provided
in subsection (3), the owner from whom the real property
interest was originally acquired by eminent domain or

otherwise or, if there is a successor in interest, the QWNER

OR HIS successor in interest shall BE NQTIFIED BY THE SELLER

BY CERTIFIED MAIL AND SHALL have the a 30-day option from

the date of a sale provided for in 70-30-321 to purchase the

interest by offering therefor an amount of money equal to
the highest bid received for the interest at a the sale
provided-fer-in-78-39-32%., If more than one person claims
an equal entitiement, the option may not be exercised.

(2) If neo bids are received by the seller and the
optionholder indicates in writing to the seller <that he

wishes to exercise the option, the seller shall have the

~3- HB B91
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real property interest appraised and sell the interest at
that price to the optionholder.

(3) When an interest other than a fee simple interest
in property, which has been acquired for a public purpose by
right of eminent domain, or otherwise, is abandoned or the
purpose for which it was acquired is terminated, the
property reverts to the original owner or his successor in
interest."”

-End-
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SENATE STANDING COMMITTEE REPORT

oo Maxch 25 .., 19.83 ...
—) MR. PRESIDENT
We, your committee on.............eevvvenvannes JUDICIARY .......................................................................................
having had under consideration..................... HOUSE BILL. ... e, No. 891
third reading copy | _blue
color

{Senator Yellowtail)
GENERALLY REVISE THE LAWS PERTAINING TO EMINENT DOMAIN

Respectfully report as follows: That............... HOUSE BILL ..o No..B91.......

be amended as follows:

1. Title, line 8.
Following: "70-30-110,"
Strike: "70-30-202,"

) 2. Page 2, lines 2 through 14.
Strike: section 2 in its entirety
Renumber: subsequent sections

3. Page 3, line 12.
Following: '"eeunty"

Strike: "judicial district"
Insert: !'county"

AND AS AMENDED

BE CONCURRED IN

DXRRER
B RRDEATX

.....................................................

Chairman.
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HOUSE BILL NO. B31
INTRODUCED BY ADDY, DONALDSON, SCHYE, HIRSCH,
HANSON, SPAETH, GRADY, POFF, COBB, HOLLIDAY,

PATTERSON, KRUEGER, KOEHNKE, YELLOWTAIL

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS VPERTAINING TO EMINENT DOMAIN; AMENDING SECTIONS
70-30-110, 7F6-38-2027 70-30-203, 70-30-207, 78-36-36%17 AND

70-30-322, MCA."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
$ection 1. Section 70-30-110, MCA, is amended to read:
*70-30-110. Survey and location of property to be

taken -- qreétest public good -- least private injury. In

all cases where land is required for public use, the state
or its agents in charge of such use may survey and locate
the same, but it must be located in the manner which will be
most compatible with the greatest public good and the least
private injury and subject to the provisions of 70-30-206,
The state or its agents in charge of such public use may,

after giving 30 days’ written notice to the owners and

persons in possession of the land, enter upon the land and

make examination, surveys, and maps thereof, and such entry
shall constitute no cause of action in Eavor of the owners

of the land except from injuries resulting from negligence,
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wantcnness, or malice.”

Sectiton-2r~~Section-78~30~2827~-MEA7-ts~amended-to-reads:

439-30-2027~—JFurisdiction-and-venue—---—- cempiaint-—and
summons--requireds---Ati-proceedings-under-this-chapter-must
be-brought-in-the-district--coure--of--the--eeunty Judicini
districe--in--which--the--property--or--some-part-therecf-is
situated---Fhey-must-ba-commenced-by-£iting-a-compiatnt--and
issging--a—-summons——thereon:-~-A-—summens-served-under—this
chapter—musb-gontain—a-notiee—ta—the—defendane—to——fiie——and
serve-—an-—answers-Within-6-months-from-the-date-the-summens
is-seryed;-unitess-the-court-shortens-cr-enitarges—-that--time
for--good--causey--the--courts-sittting-without-a-jury;-shatt
commence—ita-trial-on-the-itasue--ef--whether--a--preliminary
condemnation-order-shouid-be-issued:2

Section 2. Section 70-30-203, MCA, is amended to read:

"70-30-203. Contents of complaint. The complaint must
allege:

(1) the name of the corporation, association,
commission, or person in charge of the public use for which
the property is sought, who must be styled plaintiff;

{2) the names of all owners, purchasers under
contracts for deed, mortgagees, and lienholders of record
and any other claimants of the property of record, if known,
or a statement that they are unknown, whe must be styled

defendants;

-2~ HB 8351
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{3) a statement of the right of plaintiff;

{4) statements of each of the facts necessary to be
found in 70-30-11l:

{5) 1if a right-of-way is sought, the complaint must
show the location, general reoute, and termini and must be
accompanied with a map thereof, so far as the same is
involved in the action or proceeding;

{6) a description of each interest in real property
sought to be taken and whether the same includes the whole
or only a part of the entire parcel or tract and a statement

that the interest sought is the minimum necessary interest.

All parcels lying in the esunty dudieial-district COUNTY and

required for the same public use may be included in the same
or separate proceedings, at the option of the plaintiff, but
the court may consolidate or separate them to suit the
convenience of the parties.

(7} if a sand, stratum, or formation suitable for use
as an underground natural gas storage reservoir is sought to
be appropriated, a description thereof and of the land in
which it is alleged to be contained and a description of all
other property and rights sought to be appropriated for use
in connection with the appropriation of the right to store
natural gas in and withdraw natural gas from such reservoir.
In addition, the complaint shall state facts showing that

the underground reserveoir is one subject to appropriation by

-3- HB 891
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plaintiff; also stating that the underground storage of
natural gas in the land sought to be appropriated is in the
public interest; that the underground reservoir is suitable
and practicable for natural gas storage:; that the plaintiff
in good faith has been unable to acquire the rights sought
to be appropriated hereunder and a statement that the rights
and property sought to be appropriated are not prohibited by
law; and in addition, the complaint must be accompanied by a
certificate fErom the board of oil and gas conservation as
set forth in 82-10-304."

Section 3. Section 70-30-207, MCA, is amended to read:

"70-30-207. Appointment of commissicners -- affidavit
-- compensation. (1) Within 30 30 days of entry of a
preliminary condemnation order, the defendant shall file a
statement of his claim of just compensation. If within 20
days of service of defendant's claim plaintiff fails to
accept the c¢laim, the court must appoint condemnation
commissicners and the commission hearing may be waived by
written consent cf both parties, in which case the
proceeding shall be conducted in the district court as if
the case had been appealed from an award by such
commissioners.

{(2) The court must thereupon appoint three gqualified,
disinterested condemnation commissioners, unless appointment

has been waived., One of such commissioners shall be

-4- HB 891
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nominated by the party or parties plaintiff. One of such
commissioners shall be nominated by the party or parties
defendant. The third commissioner shall be the chairman and
shall be nominated by the two commissioners previously
nominated, However, if said two commissioners fail to make
such choice at the time of their appecintment, then such
nomination shall be made by the presiding judge.

(3) Each commissioner shall possess the following
gualifications:

{(a) that he 1is possessed of sufficient knowledge of
the English language;

(b) that he is a resident of a county within the
judicial district in which the action is pending;

(c} that he is not related within the sixth degree to
any party; and

{d) that he does ncot stand in the relation of guardian

and ward, master and servant, debtor and creditor, or

. principal and agent or partner or surety as to any party.

(4) At the time of such meeting and nominations, there
shall be filed with the court by each nominating party or
judge an affidavit of the person so nominated stating
substantially as follows:

{a) that he has formed no wungualified opinion or
belief as to the compensaticon to be awarded in the

proceeding or as to the fairness or unfairness of the

-5~ HB 891
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plaintiff's offer for the lands and improvements of the
defendants;

{b) that he has no enmity against or bias in favor of
any party and has not discussed, communicated, or overheard
or read any discussion or communication from any party
relating to values of the lands in question or the
compensation offered, demanded, or to be awarded;

{c) that if selected as a condemnation commissioner,
he is willing to serve and will well and truly try the
issues of compensation and render a true decision according
to the evidence and in compliance with the instructions of
the court;

{d) that he will not discuss the case with anyocne
except the other commissioners until a decision has been
filed with the court.

(5} The court shall specify the compensation of the
condemnation commissioners, which may not exceed $250 a
hearing day, including expenses. The condemning party shall
pay the compensation of the commissioners nominated.*

Section-5r--Section-78-308-361;-MEA7-ts-amended-to-read:

2138-38-391v--Heartng—--~---~-= judge---to-~--preside--—-—
determinations--by--commisstonersr---ft:j--immediatety———upon
nominatien-and-appaintment-of-commissioners-under-38-390-287+
the--same-shali-proceed-to-meet-at-the-time-and-piace-stated

in-the-order-appotnting-themy-which-time-shati-not--be--mere

-6 HB 891
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than--18--days-after-the-srder-of-appointingr-and-preoceed-teo
examine-the-tands-sought--to--be--appropriared:—-At-—a--time
appointed--by--the--judge-and-within-said-i8-day-period-they
shaii-hear-the--atiegations—-and--evidence--of--ati--persons
interested-in-each-of-the-several-parceis-—of-tand-
t2}--Such--hearing--shati--be--attended-by-and-prasided
over-by-the-presiding-judge-who--shaii--make--aii--necesaary
rutings-upon-procedure-and-the-admissibitity-of-evidencer

+33--Fhe-commissioners-shaii-determines

ta}--whether---an---interest---in---the--property--must

necessariiy-be-taken-for-a-pubtiec-use;

tb}--the-minimim-interest-to-be-taken;-and

{e}--whether-the-condemner-has-made-a-gocd-faith-effare

te-purchase-an—-interest-in-the-propertys

t31{43 At-the-conctusion-cf-the-aforesaid-hearingz-the
ceure-or-judge-shati-instruct-the-commissioners--as——so——the
taw--appiicable--to--their--detiberations-and-shati-inaeruet
then-that-their-duty-is-to-determiney-solely-upon-the--basis
of--amid--examination-of-iands;-the-evidence-produced-at-the
hearing-or-hearings7-and-the-instructions-cf-the-court;-~the
fottowings

fa)--the--current--fair-—market--vaiue--of-the-property
sought-to--be-—-appropriated--and--ait--improvements--theresn
pertaining--to--the--realty--and--of-sach-and-every-separate

estate-and-interest-thereins-if--it--conaists-—-ef--differant
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pareeis;——the——current—-fatr-market-yaitve-of-ecach-parcai-and
each-estate-or-intereat—thersin-nuse-pa-spparately-asseased-
thy-—if-~the——property--sought---to---be-—-apprepriated
conatitutes-only-a-parc-of-a-iarger-parcei;-the-depreciation
in--eurrent-—fair--market--vaine--which--wiii--acerune-to-the
portion--net--scught--te--be--condemned--by--reasen--of--its
severance——from--the--portion-sounght-to-be-condemned-and-the
censtruction-of-the-improvementa-in-the-manner--proposed-—hy
the-piatntiffs
fcf-—sepatabeiy7——how—mqu—the«portion-net-sought—to—be
condemned-and-—-each——estata--or--interest--therein--wilti--be
benefited;-——4f-—-at---att;---by--the--construction-—-of--the
improvements-propesed-by-the-ptaintiff;-and—-:f~-~the--benefit
shall--be--squat--tec—-the--amount-—assessed-under-subsection
€3+tb} {4y¢byi-the-owner-of-the-parcei-shati-be--atiowved--no
cempensatiron——except—-the-vatue-of-the-portion-takensr-but—if
the-benefits-shait-be-leas~than-the--amount--assessed--under
subsection t33tb} i!iigir-bhe-fafﬁef—shaii-be—deducted—Erom
the-tatterr-and-the--remainder--shatl--be--the--onty--amount
atlowed-in-addition-ro-the-current-fatr-market-vaiues
td4y--if--the--property--sought-to-be-condemned-be-far-a
raiiroadf-fhe~cust—a£-geed—and-sufficient—fence:—-aleng—~the
}ine--af--such--raiiread-and-the-cost-af-cattie-quards-where
fences-may-cross—the-tine-of-such-raiireads

t43£5) Where-there-are~-two-or-mere-estates-or--divided

~8- HB 891
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interests—-in-property-songht-to-be-condemneds-the-piaineiff
is-enticlad-te--have--the--amount--cf--the--award--for--said
property——~first--determinedrs--as--hereinbefore—-stated;--as
between-ptaintiff-and-ati-defendants-ciaiming-any--interanrs
thereins—~~Fhereaftar--in--the-same-proceeding-the-respective
rights-of-each-of-such-defendants-in-and-to-the-award--shatl
be-~-determined--by--the-commissieners;-under-superviaton-and
instruction--of--the--courty——and——the---avard---appercioned
accordingty+2

Section 4. Section 70-30-322, MCA, is amended to read:

*70-30-322, Option of original owner or successor in
interest to purchase at sale price. (1) Except as provided
in subsection (3), the owner from whom the real property
interest was originally acquired by eminent domain or

otherwise or, if there is a successor in interest, the OWNER

OR HIS successor in interest shall BE NOTIFIED BY THE SELLER

BY CERTIFIED MAIL AND SHALL have the a 30-day option from

the date of a sale provided for in 70-30-321 to purchase the

interest by offering therefor an amount of money equal to
the highest bid received for the interest at a the sale
provided-for-in-78-36-32%. 1If more than one person claims
an equal entitlement, the option may not be exercised.

{(2) If no bids are received by the seller and the
optionnolder indicates in writing to the seller that he

wishes to exercise the option, the seller shall have the

-9- HB 891
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real property interest appraised and sell the interest at
that price to the optionhcider.

(3) When an interest other than a fee simple interest
in property, which has been acquired for a public purpose by
right of eminent domain, or otherwise, is abandoned or the
purpose for which it was acquired is terminated, the
property reverts to the original owner or his successor in
interest."”

~-Bnd~-

-10- HB 891
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HOUSE BILL KO, 8%4
INTRODUCED BY SANDS, KITSELMAN, DARKO
BY REQUEST OF THE HOUSE LOCAL

GOVERNMENT COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT A WATER
DISTRICT MAY EXFAND WHEN IT HAS EXCESS WATER CAPACITY IN THE
SAME MANNER AS A SEWER DISTRICT MAY EXPAND WHEN IT HAS
EXCESS SEWERAGE CAPACITY; REQUIRING CONSENT OF AFFECTED
PROPERTY OWNERS; DELETING THE REQUIREMENT THAT SUCH
EXPANSION MUST BE IN UNINCORPORATED AREAS; AMENDING SECTION

7-13-2341, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 7-13-2341, MCA, is amended to read:
"7-13-2341. Addition of land to district. (1) Except

as provided in subsection (5), any portion of any county,

any municipality, or 'both, may be added to any district
organized under the provisions of this part and part 22 at
any time upon petition presented in the manner provided in
this part and part 22 for the organization of such district,

{2) The petition may be granted by ordinance of the
board of directors of such district. Such ordinance shall be
submitted for adoption or rejection to the vote of the

eléctors in such district and in the proposed addition at a

QI Montana Legisiptive Courc
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general or special election held, as provided in this part
and part 22, within 70 days after the adoption of such
ordinance.

{3) If such ordinance is approved, the president and
secretary of the board of directors shall certify that fact
to the secretary of state and to the county recorder of the
county in which such district is located. Upon the receipt
of such last-mentioned certificate, the secretary of state
shall within 10 days issue his certificate, reciting the
passage of said ordinance and the addition of said territory
to said district. A copy of such certificate shall be
transmitted to and filed with the county clerk of the county
in which such district is situated.

(4} From and after the date of such certificate, the
territory named therein shall be deemed added to and form a
part of said district with all the rights, privileges, and
powers set forth in this part and necessarily incident
thereto.

{5) If the board of directors determines that a

district has a water facility or a sewer facility with a
capacity greater than required to meet the needs of the
current district, it may by ordinance, upon petition of

contiguous property owners and with the written consent of

all affected property owners, expand the district to include

land in--an--uninesrporated--area, to the extent of excess

-2- HB 894
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capacity, without complying with subsections (1) and (2).
However, if the board determines that an election should be
held or if 40% or mere of the members of the district
petition for an election, compliance with subsections (1)
and {2) is reguired.”

-End~-
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GOVERNOR'S PROPOSED AMENDMENT TO

Page 2, line 1.
Following:
Insert:

HOUSE BILL NO. 891,
REFERENCE COPY
APRIL 18, 1985

"matice."

"Upon written request of the state or its agents,

the owner shall provide the names and addresses of all
persons who are in possession of his land within 14
days from receipt of the written notice. The state or
its agents shall within 14 days from receipt of such
information furnish written notice to such persens."

-END-
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HOUSE BILL NO. 891
INTRODUCED BY ADDY, DONALDSON, SCHYEZ, HIRSCH,
HANSON, SPAETH, GRADY, POFF, COBB, HOLLIDAY,

PATTERSON, KRIUEGER, KOEHNKE, YELLOWTAIL

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
LAWS PERTAINING TO EMINENT DOMAIN; AMENDING SECTIONS
70-30-110, 976-36-2627 70-30-203, 70-30-207, 76-36-368%; AND

I

70-30-322, MCa."

BE IT EHMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 70-30-110, MCA, is amended to read:
"70-30-110. Survey and location of property to be

taken -- greatest public good -- least private injury. In

all cases where land is required for public use, the state
or its agents in charge of such use may survey and locate
the same, but it must be located in the manner which will be
most compatible with the greatest public good and the least
private injury and subject to the provisions of 70-30-206.
The state or its agents in charge of such public use may,

after giving 130 days' written notice to the owners and

persons in possession of the land, enter upon the land and

make examination, surveys, and maps thereof, and such entry
shall constitute no cause of acticn in favor of the owners

of the land except from injuries resulting from negligence,
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wantonness, or malice. UPON WRITTEN REQUEST OF THE STATE OR

ITS AGENTS, THE OWNER SHALL PROVIDE THE NAMES AND ADDRESSES

OF ALL PERSONS WHO ARE IN POSSESSION OF HIS LAND WITHIN 14

DAYS FROM RECEIPT OF THE WRITTEN NOTICE, THE STATE OR ITS

AGENTS SHALL WITHIN 14 DAYS FROM RECEIPT OF SUCH INFORMATION

FURNISH WRITTEN NOTICE TO SUCH PERSONS."

Section-25—-Section-78-30-2027-MEA;-ts-amended-to-read:

438-39-202v~--dJurisdiction-and-venne————-- cemptaint——nand
summons--reguired--—-Ali-procesdings-under-this-chapter-must
be-brought—in-the-district--court-—of -the--county Judicial
district-—in--which--the--property——or—-seme-part-therecf-is
situated:——They—mnst—be—cemmenced-by—fiiing-a—eompia§nt--and
tssuning--a--summens--therecns-——A—-summona-served-under-this
ehapter—must-contain-a-notice-to-the-defendant-to-——~£fite--and
serve-—-an-—answer--Within-6-months-from-the-date-che-summons
is-served;-untess-the-court-shoreeans-ar—-eniarges--~chat--time
for--good--canse;——the--courtr-airting-without-a-4uryr-shait
commence~tta-trimi-on-the-tssue--of--whether-—a--pre}iminary
eondemnatieon-order-shouid-be-isaned+2

Section 2. Section 70-30-263, MCA, is amended to read:

"70-30-203. Contents of compiaint. The complaint must
allege:

{1) the name of the corporaticon, assoclation,
commission, o©or person in charge of the public use for which

the property is sought, who must be styled plaintiff;

-2- HB 891
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(2) the names of all owners, purchasers under
contracts for deed, mortgagees, and lienholders of record
and any other claimants of the property of record, if known,
or a statement that they are unknown, who must be styled
defendants;

{3) & statement of the right of plaintiff;

(4) statements of each of the facts necessary to be
found in 70-30-111;

{5) if a right-of-way is sought, the complaint must
show .the location, general route, and termini and must be
accompanied with a map thereof, so far as the same is
involved in the action or proceeding;

(6) a description of each interest in real property
sought to be taken an%.whether the same includes the whole
or only a part of the entire parcel or tract and a statement

that the interest sought is the minimum necessary interest.

All parcels lying in the ecounty judiciai-diseriet COUNTY and

required for the same public use may be included in the same
or separate proceedings, at the option of the plai.:iff, but
the court may consolidate or separate *hem to suit the
convenience of the parties,

{7) if a sand, stratum, or formation suitable for use
as an underground natural gas storage reservoir is sought to
be appropriated, a description thereof and of the land in

which it is alleged to be contained and a description of ajil

-3- HB 891
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other property and rights scught to be appropriated for use
in connection with the appropriation of the right to store
natural gas in and withdraw natural gas from such reservoir.
In addition, the complaint shall state facts showing that
the underground reservoir is one subject to appropriation by
plaintiff; also stating that the underground storage of
natural gas in the land sought to be appropriated is in the
public interest; that the underground reservoir is suitable
and practicable for natural gas storage; that the plaintiff
in good faith has been unable to acquire the rights sought
to be appropriated hereunder and a statement that the rights
and property sought to be appropriated are not prohibited by
law; and in addition, the complaint must be accompanied by a
certificate from the board of oil and gas conservation as
set forth in 82-10-304."

Section 3., Section 70-30-207, MCA, is amended to read:

“70-30-207, Appointment of commissioners -- affidavit
-- vcompensation. (1) Within 28 30 days of entry of a
preliminary condemnation order, the defendant shall file a
statement of his claim of just compensation. If within 20
days of service of defendant's claim plaintiff fails to
accept the c¢laim, the court must appoint condemnation
commissioners and the commission hearing may be waived by
written consent of both parties, in which case the

proceeding shall be conducted in the district court as if

—4- BB 891
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the case had been appealed from an award by such
commissioners.

(2) The court must thereupon appoint three gqualified,
disinterested condemnation commissioners, unless appointment
has been waived. One of such commissioners shall be
nominated by the party or parties plaintiff. One of such
commissioners shall be nominated by the party or parties
defendant. The third commissioner shall be the chairman and
shall be nominated by the twe commissioners previously
nominated. However, if said two commissioners fail to make
such choice at the time of their appointment, then such
nomination shall be made by the presiding judge.

{3) Each commissicner shall possess the following
qualifications:

{a) that he is possessed of sufficient knowledge of
the English language;

(b} that he is a resident of a county within the
judicial district in which the action is pending:

(¢} that he is not related within the sixth degree to
any party; and

(d) that he does not stand in the relation of guardian
and ward, master and servant, debtor and creditor, or
principal and agent or partner or surety as to any party.

{4y At the time of such meeting and nominations, there

shall be filed with the court by each nominating party or
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judge an affidavit of the person so nominated stating
substantially as follows:

(a}) that he has formed no ungqualified opinion or
belief as to the compensation to be awarded in the
proceeding or as to the fairness or unfairness of the
plaintiff’'s offer for the lands and improvements of the
defendants;

(by that he has no enmity against or bias in favor of
any party anéd has not discussed, communicated, or overheard
or read any discussion or communication from any party
relating to values of the lands in question or the
compensation offered, demanded, cor to be awarded;

(c) that if selected as a condemnation commissioner,
he is willing to serve and will well and truly try the
issues of compensation and render a true decision according
ta the evidence and in compliance with the instructions of
the court;

{d) that he will not discuss the case with anyone
except the other commissioners until a decision has been
filed with the court.

(5) The court shall specify the compensation of the
condemnation commissioners, which may not exceed $250 a
hearing day, including expenses. The condemning party shall
pay the compensaticon of the commissioners nominated.”

Beetton-5v--Section-768-38-301;-MEAT-is-amended-+ta-reads

~6- HE 891
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438-36-30tr--Hearing------—-—--- judge-—-——to-~-preside--—--
detetminatécns——by——eomm&s:écner:=~——fi}——immediaeaiy--—upon
nomination-and-appeintment-of-commissionaras-under-70-36-2675
the--same-shati-proceed-to-meet-at-the-time-and-place-stated
in-the-order-appeinting-them;-which-time-shatl-not--be--mare
than--i8--days-after-the-order-of-appointingr-and-proceed-to
examine-the-iands-ssught--te--be—-apprepriateds--at--a—-time
appointed——by——thew-judge—und—uibhin-suid—iB-duy~period—they
shati-hear-the--atiegations--and--evidence--of--ati--parsens
interested-in-each-af-the-severai-parceis-of-tand:

tZy--5ach--hearing--shati--be--attended-by-and-presided
over-by-the-presiding-judqe-who--shati--make-~aii--necessary
raetings-upsn-procedure-and-the-pdmissibitity-of-svidences

£33~-Fhe-commissioners~shati-determine:

taj--whether—--an---interest—--in---the--property——muae

necessarily-be-taken-for-a-pubiic-uses

tb}--the-minimum-itnterest-te-be-taken;-and

tei--whether-the-candemnor-has-made-a-gocd-faith-effort

to-purchase-an-interest-in-the-propereys

3314y Aet-the-conciusion-of-the-afor rssid-hearingz-the
cotrt-or-judge-shati-instruckt-the-commiss .cners——as--to~--the
tav-~appiicablte--to-~their--deliberations-and-shati-instrues
them-that-their-doty-ita-to-determiner;-sotety-npon-~the--basia
of-~said--examinatton-of-Fands;-the-evidenca-produced-at-tha

hearing-or-hearingsy-and-the-instructions-of-the-courty--the
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fottowings
tay-—the-—current--fair--markep--vatue--of-the-property
seught-to—-be——appropriated--and--ait--improvements--thereon
pertatning--to~-the--reatty--and--ef-ecach-and-avery-separate
estate-and-interast-thereins—If--itt-—-constats-—of-—different
pareeisy--the--current——fair-market-vaine-af-each-parcei-and
sach-estate-or-interest—therein-must-be-separateiy-assesseds
tby--tf--the-—property--sought---to-—-be---sppropriated
constitutes-onty-a-part-of-a-targer-rarcet;-the-depreciation
tn--current—-fair--market--vatue--which--wiii--acerue-to-the
portion——not--scught--to-—-be——econdemned--by--reason--of--itka
severance——from—-the--partion-seught-to-be-cendemned-and-the
eonatruscion-of-the—imprevements-in-the-manner--prapased--by
the-praineifes
tey--separatety;——hew-much-the-portion-noe-sought-to-be
eondemned-and--each~-estate—-or--tntereskt--cherein-~witi--be
benefitedy---tf-~--at---atit;-—-by--the--constroetion--of--the
improvements-propssed-by-the-plaintiff;-and-if--the--benefit
shati--be--equal-——te--the--amount--assessed-under-subassction
t31tb} f4}{b}7-the-owner-cf-the-parcel-shali-be--altiswed--no
compensation—-except-—the-value-osf-che-partian-takenr-bue-4£
the-benefits—shaii-be-less-than-the--amount--assessed-—under
subsection +$33¢tby i41ibir-the—Earmer-sha}}—be—deducted—Erem
the-tatter;-and-the--remainder--shati--be--the--onty--ameunte

attawed-in-additicon-to-the-current-fair-macrkep-vatuss

-8- HB 891
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td}--i£--the--property-—sought-te-be-econdemned-be-for-a
ratiroad;-the—cosr-af-goed-and-sufficient-fences--sieng--the
tine——of--such--ratircad-and-the-cosr-of-ecartie-guarda-whare
fences-may-cross-ehe-tine-of—such-raiireads

t43t5y Where-there-are-two-or-more-estates-sor--divided
tntereats--in-property-sought-to-be-condemnedrs-the-ptaine+ff
ts-anpitiad-to-—have--the--amount--cf--the--award--for--aaid
preperty--—first--determinedr--as--herc¢inbefore--atateds;--as
between-piatntiff-and-ati-defendanta-ctaiming-any--interests
theretnr-~Fhereafter--tn--the-same-proceeding-the-respective
rights-cf-each-of-such-defendanta-in-and-to-the-award--shati
be--determined—-by-~the-commissionersr-under-supervision-ang
imatruction-~of-—~the--court;--and--the---award--~appertioned
acesrdingty:!

Section 4. Section 70-30-322, MCA, is amended to read:

"70~30-322., Option of original owner or successor in
interest to purchase at sale price. {1l) Except as provided
in subsection (3}, the owner from whom the real property
interest was originally acquired by eminent domain or
otherwise or, if there is a successor in interest, the OWNER

OR HIS successor in interest shall BE NOTIFIED BY THE SELLER

BY CERTIFIED MAIL AND SHALL have the a 30-day option from

the date of a sale provided for in 70-30-321 to purchase the

interest by offering therefor an amount of money equal to

the highest bid received for the interest at a the sale
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provided-for-in-78-30-32%. If more than one person claims
an equal entitlement, the option may not be exercised.

(2) If no bids are received by the seller and the
optionhclder indicates in writing to the seller that he
wishes to exercise the option, the seller shall have the
real property interest appraised and sell the interest at
that price to the optionholder.

{3) when an interest other than a fee simple interest
in property, which has been acquired for a public purpose by
right of eminent domain, or otherwise, is abandoned or the
purpose for which it was acquired is terminated, the
property reveris to the original owner or his successor in
interest.,”

-End-
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