HOUSE BILL NO, 859

INTRODUCED BY RAMIREZ, HAND

IN THE HOUSE

February 16, 1985 Introduced and referred to
Committee on Natural
Resources.

February 25, 1985 Committee recommend bill do
pass as amended. Report
adopted.

Bill printed and placed on
members' desks.

February 26, 1985 Second reading, do pass.
Considered correctly
engrossed.

February 27, 1985 Third reading, passed.

Transmitted to Senate.

IN THE SENATE

March 6, 1985 Introduced and referred to
Committee on Natural
Resources.

March 26, 1985 Committee recommend bill be

concurred in as amended.
Report adopted.

March 29, 1985 Second reading, concurred in.

March 30, 1985 Third reading, concurred in.
Ayes, 49; Noes, 0.

Returned to House with
amendments.



March 30, 1985

April 8, 1985

IN THE HOUSE

Received from Senate.

Second reading, amendments
concurred in.

On motion, rules suspended and
bill placed on third reading
this day.

Third reading, amendments
concurred 1in.

Sent to enrolling.

Reported correctly enroclled.
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BILL NO. K59

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW 1IN CERTAIN
CASES THE TRANSFER OF RESPONSIBILITY FOR THE CONDUCT OF
HEARINGS FOR WATER APPROPRIATION PERMITS FROM THE DEPARTMENT
OF NATURAL RESOURCES TO A DISTRICT COURT; AMENDING SECTIONS
3-7-101, 3-7-223, 3-7-224, 3-7-50]1, 3-7-502, BS5-2-~309, AND

85-2-402, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 3-7-101, MCA, is amended to read:
"3-7-101, Water divisions. To adjudicate existing

water rights and to conduct hearings in cases certified

under 85-2-309, water divisions are established as defined
in 3-7-102. A water divisicn shall he presided over by a
water judge.”
Section 2. Section 3-7-223, MCA, is amended to read:
"3-7-223., Duties of the chief water judge. The chief
water judge spnail:

{1) administer the adjudication of existing water

rights by:
tt¥(a) coerdinate coordinating with the department of
natural vresources and conaservation in compiling information

supmitted on water claim torms under Title 85, chaprer 2,
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part 2, to assure that the information is expediticusly and
properly compiled and transferred to the water judge in each
water division;

t23(b) assure assuring that the water judge in each
water division moves without unreasonable delay to enter the
required preliminary decree;

t3r(c} assare assuring that any contested or
conflicting claims are tried and adjudicated as
expeditiously as possible;

{2) administer hearings in cases certified to the

district court under 85-2-309;

t4¥(3) assign court personnel to divisions and duties
as needed; and

t5¥(4) request and secure the transfer of water judges
between divisions as needed.”

Section 3, Section 3-7-224, MCA, is amended to read:

"3-7-224., Jurisdiction of chief water ijudge. (1) The
chief water judge may, at the discretion o©f the chief
justice of the Montana supreme court, also serve as water
judge for one of the water divisions.

{2) The chief water judge has jurisdiction cver cases

certified to the district court under B85-2-309 and ail

matters relating to the determination of existing water
rights within the boundaries of thne state of Montana.

{3) With regard to the determination-of-exrsting-water

e INTRODUCED BILL
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rights consideration of a matter within his jurisdiction,

the chief water judge has the same powers as a district
judge. He may issue such orders, on the motion of an
interested party or on his own motion, as may reasonably be
reguired to allow him to fulfill his responsibilities,*
Section 4. Section 3-7-501, MCA, is amended to read:
"3-7-501. Jurisdiction. (1) The jurisdiction of each
judicial district concerning the determination and

interpretation of cases certified to the court under

85-2-309 concerning existing water rights is exercised

exclusively by it through the water division or water
divisions that contain the Jjudicial district wholly or
partly.

{2) No water judge may preside over matters concerning

the determination and interpretation of cases certified to

the court under B85-2-309 or of existing water rights beyond

the boundaries specified in 3-7-102 for his division except
as provided in 3-7-201 and 3-7-213.
{3) The water judge for each division shall exercise

jurisdiction over all matters concerning cases certified to

the court under 85-2-309 concerning the determination and

interpretation of existing water rights within his division
as specified in 3-7-102 that are considered £filed in or
transferred to a judicial district wholly or partly within

the division."
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Section 5. Section 3-7-502, MCA, 1s amended to read:
"3-7-502. Jurisdictional disputes. Whenever a guestion

arises coneerning which water Jjudge shall preside over

adjudication of a matter concerning a case certified to the

court under 85-2-309 or the determination and interpretation

of existing water rights, the question shall be settled by
the water judges invelved.“
Section 6. Section 85-2-309, MCA, is amended to read:
"85-2-309. Hearings on objections -- jurisdiction. (1)
If the department determines that an objection to an

application for a permit or change approval under 85-2-402

states a wvalid objection te-the-issuance-of-tche-permit, it
shall hold a public hearing on the obijection within 60 days
from the date set by the department for the filing of
objections, after serving notice of the hearing by certified
mail upon the applicant and the objector, unless the

department certifies an issue to the district court for

determination by a water judge under subsection (2). The

department may consolidate heatings (£ more than one
objection is filed to an application. The dJdepartment shall
file in its records proof of the service by affidavit of the
department.

(2) (a) Upon request of a party, at any time pricr to

commencement and before the conclusion of a hearing as

provided in subsectien (1), the department shall certify to

-
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the district court all factual and legal issues involving

the adjudication or determination of the water rights of the

parties o tne hearing, including buk not limited to issues

of abandonment, guantification, or relative priority dates.

If the department fails to certify an issue as provided in

this section after a timely request by a party to the

hearing, the department shall include its denial to certify

as part of the record of the hearing.

tb) Upon determination of the issues certified to it

by the department, the court shall remand the matter to the

department for further processing of the application under

this chapter.
{3} Subsection {2) dces nor apply in the case of a

matter considered at a hearing under this section pursuant

to 85-2-316 or B5-2-322."

Sectinn 7. Section 85-2-402, MCA, is amended to read;

"85-2-402. Changes in appropriation rights. {1y An
appropriatsr may not change the place of diversion, place of
use, purpcse 2f use, or place of storage except as permitted
under this section and approved by the department.

{2) Tre department shall approve the proposed change
if it determines that the proposed change will not adversely
affect the rights of other persons. If the department
determines trat the proposed change might adversely atffect

the rignts of other persons, notice of the proposed change
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shall be given 1in accordance with 85-2-307. If the
department determines that an objection filed by a persen
whose rights may be affected states a valid objection to the
proposed change, the department shall hold a hearing thereon
prior to its approval or denial of the proposed change.
Gbjections shall meet the requirements of 85-2-308(2), and
hearings shall be held in accordance with 85-2-309.

(3} aAn appropriator of more than 15 cubic feet per
second may not change the purpose of use of an appropriation
right from an agricultural or irrigation use Lo an
industrial use.

(4) The department may approve & change subject to
such terms, conditions, restrictions, and limitations it
considers necessary to protect the rights of other
appropriators, including limitaticens on the time for
completion of the change.

(5) If a change 1is not completed as approved by the
department or if the terms, conditions, restrictions, and
limitations of the cnange apprcval are not complied with,
the department may, after notice and opportunity for
hearing, require the appropriator rto show cause why the
change approval should not be modified or revoked. If the
appropriater falls to shaw sufficient cause, the department
may modify or revoke the change appraoval.

(6} Without obtaining prior aporava: frcm the
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department, an appropriator may not sever all or any part of
an appropriation right from the land to which it is
appurtenant, sell the appropriation right fcr other purposes
or to other 1lands, or make the appropriation right
appurtenant to other lands. The department shall approve the
proposed change if it determines that the proposed change
will not adversely affect the water rights of other persons.
If the department determines that the proposed change might
adversely affect the water rights of other persons, notice
of the proposed change must be given 1in accordance with
85-2-307. If the department then determines that an
objection filed by a person whose water rights may be
affected states a wvalid objection to the proposed change,
the department shall hold a hearing thereon prior to its
approval or denial of the proposed change. Objections must
meet the requirements of 85-2-308, and hearings must be held

or the matter certified to the district court in accordance

with 85-2-309.

{(7) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena,

(8) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage

by filing an applicatioh for change pursuant to this

.

sectlon.”

-End-

LC 4772/01
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APPROVED BY COMM. ON
NATURAL RESQURCES

HQUSE BILI NO. 859

INTRODUCER BY RAMIREZ, HAND

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW IN CERTAIN
CASES THE TRANSFER OF RESPONSIBILITY FOR THE CONDUCT GF
HEARINGS FOR WATER AFPROPRIATION PERMITS FROM THE DEPARTMENT
OF NATURAL RESOURCES TC A DISTRICT COURT; AMENDING SECTIONS
3-7-101i, 3-7-223, 3-7-224, 3-7-501, 3-7-502, AND B5-2-309,
AND-85-2-4027 MCA; AND PROVIDING AN APPLICABILITY DATE AND

AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 3-7-101, MCA, is amended to read:
“3-7-101. Water divisions. To adjudicate existing

water rights and to conduct hearings in cases certified

under 85-2-309, water divisions are established as defined
in 3-7-102. A water division shall be presided over by a
water judge."
Section 2, Section 3-7-223, MCA, is amended to read:
"3-7-223., Duties of the chief water judge. The chief
water judge shall:

(1) administer the adjudication of existing water

rights by:
ty{a) ecocerdinate coordinating with the department of

natural resources and conservation in compiling information
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submitted on water claim forms under Title 85, chapter 2,
part 2, to assure that the information is expeditiously and
properly compiled and transferred to the water judge in each
water division;

t+23(b) assure assuring that the water judge in each
water division moves without unreasonable delay to enter the
required preliminary decree;

t3¥(c) assure assuring that any contested or
conflicting clains are tried and adjudicated as
expeditiously as possible;

{2) =admintseer CONDUCT hearings in cases certified to

the district court under B5-2-309;

t4¥{3) assign court personnel to divisions and duties
as needed; and

+5}(4) request and secure the transfer of water judges
between divisions as needed."

Section 3. Section 3-7-224, MCA, is amended to read:

"3-7-224. Jurisdiction of chief water judge. (1) The
chief water judge may, at the discretion of the chierf
justice of the Montana supreme court, also serve as water
judge for one of the water divisions.

{2) The chief water judge has jurisdiction over cases

certified tc the district court under 85-2-309 and all

matters relating to the determination of existing water

rights within the boundaries of the state of Montana.

-2- HB 859

SECOND READING



w o N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0859,/02

{3) With regard to the detesmination-of-existing-watker

rights consideration of a matter within his jurisdiction,

the chief water judge has the same powers as a district
judge. He may issue such orders, on the motion of an
interested party or on his own motion, as may reasonably be
required to allow him to fulfill his responsibilities

INCLUDING, BUT NQT LIMITED TO, REQUIRING THE JOINDER OF

PERSCNS NOT PARTIES TO THE ADMINISTRATIVE HEARING BEING

CONDUCTED BY THE DEPARTMENT PURSUANT TO 85-2~305 OR 85-2-402

AS DEEMED NECESSARY TQ RESOLVE ANY FACTUAL OR LEGAL ISSUE

CERTIFIED PURSUANT TO 85-2-309(2)."

gection 4. Section 3-7-501, MCA, is amended to read:
"3-7-501. Jurisdiction. (1) The jurisdiction of each
judicial district concerning the determination and

interpretation of cases certified to the court under

85-2-309 eeoncerning OR OF existing water rights is exercised

exclusively by it through the water division or water
divisions that contain the judicial district wholly or
partly.

(2} No water judge may preside over matters concerning

the determination and interpretation of cases certified to

the court under 85-2-309 or of existing water rights beyond

the boundaries specified in 3-7-102 for his division except
as provided in 3-7-201 and 3-7-213.

(3} The water judge for each division shall exercise

-3- HB 859
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jurisdiction over all matters concerning cases certified to

the court under 85-2-309 QR concerning the determination and

interpretation of existing water rights within his division
as specified in 3-7-102 that are considered filed in or
transferred to a judicial district wholly or partly within
the division."
Section 5., Section 3-7-502, MCA, is amended to read:
*3-7-502. Jurisdictional disputes. Whenever a question
arises concerning which water Jjudge shall preside over

adjudication of a matter concerning a case certified to the

court under 85-2-309 or the determination and interpretation

of existing water rights, the guestion shall be settled by
the water judges involwved."
Section 6. Section 85-2-309, MCA, is amended to read:
“85-2-309. Hearings on objections -- jurisdiction. {1y
If the department determines that an objecticn to an

application for a permit or change approval under 85-2-402

states a valid objection te-the-issuance-sf-the--permit, it
shall hold a public hearing on the objection within 60 days
from the date set by the department for the filing of
objections, after serving notice of the hearing by certified
mail wupon the applicant and the objector, unless the

department certifies an issue to the district court for

determination by a water judge under subsection (2). The

department may consolidate hearings if more than ane

-4- HB 859
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ocbjection is filed to an application. The department shall
file in its records proof of the service by affidavit of the
department.

{2) (a) Hpon-request-of-a-partyy-at AT any time prior

to commencement and OR before the conclusion of a hearing as

provided in subsection (1), the department shall certify teo

the district court all factual and legal issues involving

the adjudication or determination of the water rights af-the

parcies-—ta AT ISSUE IN the hearing, including but not

limited to issues of abandonment, quantification, or

relative priority dates. If the department fails to certify

an _issue as provided in this section after a timely reguest

by a party to the hearing, the department shall include its

denial to certify as part of the record of the hearing.

{b) Upon determination of the issues certified to it

by the department, the court shall remand the matter to the

department for further processing of the application under

this chapter.
{3} Subsection (2} dces not apply in the case of a

matter considered at a hearing under this section pursuant

to 85-2-316 or 85-2-322."

Section-Fr--Seetion-—085-2-40827-MCA7—its-amended-to-rapds
ugs5-2-462---Changes-in-appropritacten——righta:——{13--an
apprepriator-mey-net-chunge-the-ptace-sf-diversion; prace-of

user-purpcas-cf-usa;-ar-pisce-af-storage-except-as-parmitead

-5- HB 859
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gander-thtn-section-and-appreved-by-tha-departments

t2}--¥he--department-—-shati-approve-the-preposed-change
tf-it-determines-that-the-propesed-change-witl-nee-adversely
affeet-the-—righta--ocf--ether--parsons<-—ff--the—-deapartment
detarmines—-that-——the-proposed-change-might-adverseiy-affect
the-sightas-of—other-persons;—notice-of-the--proposed--change
shali---be---given--in--accordance~-with—-85-2-387+—-Zf--the
department-determines—that-an-objecetion-fited--by--a--perasn
whose-rights-may-be-affactad-scates-a-varid-abjecscion-ta-the
proposed-change;-che-department-ahati-hokd-a-hearing-thereon
prior--to--its--appreval--sr—-deniat-of-ehe-proposed-changer
objectiona-shati-meat-the-requirements—of--85-2-388¢t2})7-—and

hearings—shaliﬁbe-he}d-in—accerdance—with-Bs—E-%BQ%
t3y--An--appropriator--of--mere—-than-i5-cubic-feat-per
second-may-net-change—the-purpose-cf-usze-of-an-appropriation
tight--from--an--agricultarai--or--irrrgation--nae---to---an

tadoseriat-uses
t4y--Fhe--departmenc--may--approve——a-change-ssbiecr-+o
auch~terms;-—conditions;—~reserictions;-—and-—-limitations——it
considers---necesgary---to---protect--the--rights-~cf--other
appropriacorsy--inctuding--timitations--on--the---cime——-for
compietion-of-the-changes

t5y--if-—a--change~-ita-net-conpliected-as-approved-by-the
department-er-if-the-terms;--eonditionss-~resrrtctiansy——and

timteatians-——of-—che——change-approvai-are-not-campired-withy

-6- HB 859
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the--departmene--mqy7—-Aéter——notéce—fgnd—*epporbunity—-*for
hearing7—-require——the-napproprintor——ta-~gheu~cauae-uhy—the
change-approvat-shonid-net-be-modified-or—-ravoked-—~ f—~fhe
approptiutor—-faiis-to-ahcu-pufE&cient-causey~the—daparEment
may-medify-or-revoke-the-change-approvats
t6}--Without--obtaining---prioe-~-apprevat-—-from—--the
depnrpnantr—an-qpprapriator-may«nab-aeverfqii-or-any-partnef
an--apprepriation—-right--fram—-tha--iand--to--which—-it--ig
appurtenant;-seil-she-appropriation-right-for-other-purposes
or——bo-—other--innds;——or—-make-—the—~—apprapriaeéon-—-right
appurtenant-to-other-tandass-Phe-department-shatl-approve-the
prupc:ed-*change—-ifﬂ—it—determines—that—EHE-propesed—change
wiii-nct-advcrseiy-afEect—the—water—riqhtSvoé-othar-petsonST
if-the—department—determinea—thab-the-proposed—ehange——might
ndveraeiy--afEect——the—unter-right:—of-ether-pErsona7'ﬂetice
of-the-proposed-change-mest--be--given--in--mccardance--with
65-2-39?7---if——~the——departmenb—-then-—determines——bhat--an
objectien—Eiied—by——a——person--uhoae—-water-—rights~—may——be
qffncted--states—-a~—vaiid-abjeetéon—to-the—propoaed~chaage1
the—department—ghaiifhuidfa-henring-—thereon-—prier—-tc-—iea
approvai--er--deniat-of-the-proposed-change--9bjections-muat
uget-the—requirement;-aE-85—2-ﬂﬂq;-and-heqrings—mnatﬁhe-heid

or-the-matter-certified-to-the-distriet-court in--acecordance

with-85-2-305:

t?}--Fhe--eriginai--of --a-change-apprevai-isaned-by-the

== HB 859
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deparemenk-must-be-sent—to-the-appiicanty--and-~a--dupitecate
must-be-kepe-in-the-office-of-the-department-in-Hetenas

t8}--A--person-—Roiding--an--issued--permit-—or--change
approvat-that-has-net-been-perfected-may-change-the-piace-of
diversiony-piace-of-user-purpese-ef-use;-or-place-of-storage
by--fititng--an--appiication--far--change--pursuant--to—-this
sectionst

NEW SECTION. SECTION 7. APPLICABILITY, TEIS ACT

APPLIES TQ ALLI PERMIT APPLICATIONS AND CHANGES IN

APPRCPRIATION RIGHT APPLICATIONS FILED AND PENDING WITH THE

DEPARTMENT ON THE EFFECTIVE DATE OF THIS ACT AND UPON _WHICH

A PROPQSAL, FOR A DECISION HAS NOT BEEN ISSUED BY THE

DEPARTMENT .
NEW SECTION, SECTION 8. EFFECTIVE DATE. THIS ACT IS

EFFECTIVE ON PASSAGE AND APPROVAL.

—-End-

-8~ HB 859
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HOUSE BILL NO. 859
INTRODUCED BY RAMIREZ, HAND

A BILL FCR AN ACT BNTITLED: “AN ACT TO ALLOW IN CERTAIN
CASES - THE TRANSFER OF RESPONSIBILITY FOR THE CONDUCT OF
HEARINGS FOR WATER APPROPRIATION PERMITS FROM THE DEPARTMENT
OF NATURAL RESOURCES TO A DISTRICT COURT; AMENDING SECTIONS
3-7-101, 3-7-223, 3-7-224, 3-7—561, 3-7-502, AND 85-2-309,
ANB-85-2-4027 MCA; AND PROVIDING Aﬁ APPLICABILITY DATE ARD

AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 3-7-101, MCA, is amended to read:
*3-7-101. wWater divisions. To adjudicate existing

water rights and to conduct hearings in cases certified

under 85-2-309, water divisions are established as defined
in 3-7-102. A water division shall be presided over by a
water judge.”
Section 2. Section 3-7-223, MCA, is amended to read:
"3-7-223. Duties of the chief water judge. The chief

water judge shall:

(1) administer the adjudication of existing water

rights by:
ti¥(a) ceordinate coordinating with the department of

natural resources and conservation in compiling information
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submitted on water claim forms under Title 85, chapter 2,

part 2, to assure that the information is expeditiouély and

" properly compiled and transferred to the water judge in each

water division;

‘ t2¥{b) assure assuring ghat the water judge in each
water division moves without unreasonable delay to enter the
required preliminary decree; -

+33(c} assure assuring that any contested or
conflicting claims are tried ahd adjudicated as
expeditiously as possible;

{2) administer CONDUCT hearings in cases certified to

the diatrict court under B5-2-309:

t43{3) assign court personnel to divisions and duties
as needed; and

t5+{4) request and secure the transfer of water judges
between divisions as néeded;"

Section 3. Section 3-7-224, MCA, is amended to vtead:

"3-7-224. Jurisdiction of chief water judge. (1) The
chief water judge may, at the discretion of the .chief
justice of the Montana supreme court, alsoc serveras water
judge. for one of the water divisions.

(2) The chief water judge has jurisdiction over cases

certified to the district court under. 85-2-309 and all

matters relating to the determination of existing water

rights within the boundaries of the state of Montana.

-7 - HB 859
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{3) wWith regard to the detssmination-of-eristing-wacer

righes consideration of a matter within hisg jurisdictién,
the chief waterljudge‘haS‘the Same powers as a. district
judge., He may issue sguch orders, on the motion of an
interested party or on. his own moticn, as may reasonably be
required to allow him  to fulfill his responsibilities

INCLUDING, BUT NOT LIMITED TO, REQUIRING THE JOINDER OF

'PERSONS NOT PARTIES TO THEE ADMINISTHATIVE HEARING BEING

CONDUCTED BY THE DEPARTMENT PURSHANT TO 85-2-309 OR 85-2-402

AS DEEMED NECESSARY TO RESOLVE ANY PACTUAL OR LEGAL ISSUE

CERTIFIED PURSUANT TO 85-2-309{2)."

Section 4. Section 3-7-501, MCA, is amended to read:
"3-7-501. Jurisdiction. {1) The jurisdietion of each
judicial distriet concerning the determination  and

interpretation of cases certified to the court undez

85-2~309 conemrning OR OF existing water rights is exercised

exclusively by it through the water division or water
divisions that comtain the judicial district wholly or

paftly.

{2) No water-judqe=maf pieside over. matters concerning

 the: déhetminqtion» and interpretation -of cases certified to

the court under 85-2~309 or of existing water rights. beyond

the. boundaries specified ir 3-7-102 for his division except

as provided in 3-7-201 and 3-7-213.

(3).. The waker judge.fos. each. divimion. shaiiw ensrcTues
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jurisdiction over all matters cohcerninq cagen certified to.

the court under 85-2-309 OR concerning the determination and.
interpretation of existing.water rights within his division
ag specified in 3-7-102 that are considered filed in or-
transferred to a judicial district wholly or partly within
the division."

Section 5. Section 3-7-502, MCA, is amended to read:

"3-7-502. Jurisdictional disputes. Whenever a question
arises concerning which water judge shall preside over

adjudication of a matter concerning a_case certified to tle

court under 85-2-309 or the determination and interpretation

of existing water rights, the question shall be settled by
the water judges involwved."
Sectlon 6. Section B85-2-~309, MCA, is amended to read:
"85-2~309, Hearings on objections =-- jurisdictiﬁn, {13
If the department determines that an objection to am

application for a permit or change approval under 85-2-402

states a valid objection te-the-isanance-of-the--permie, it
shall hold a publie hearing on the objection within 68 days
from the date set by the . department for the filing of
cbjections, after serving notice of the hearing by certified

mail upeon Lthe applicant and the objector, unless the:

department certifies an issue ro the district court For
determination by a water judge under ngQEQSLGBfLZi{ The™
degartment . may: coreckidater heamingss iF more~ chan one”
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objection is filed to an application. The department shall
file in its records proof of the service by affidavit of the
department. -

(2) (a) Hpon-cequest-of-a-partyr—at AT any time prior

to commencement and OR before the conclugion of a hearing as

provided in subsection (1), the department shall certify to

the district court all factual and legal issues involving

the adjudication or determination of the water rights ef-ehe

pareies~-#a AT ISSUE IN the hearing, iacluding but not

limited to issues of abandonment, quantification, or

relative priority dates. If the department fails to certify

an issue as provided in this section after a timely reguest

by a party to the hearing, the department shall include its

denial to certify as part of the record of the hearing.

{b) Upon determination of the issues certified to it

by the department, the court shall remand the matter to the

department for further processing of the application under'

this chapter.

{3) Subsection (2) does net apply in the case of a

matter considered at a hearing under this section pursuant

to 85-2-316 or §5-2-322."

Section—Fr—-Gection--85-2-4027-MCAs~ia-amended-to-reads
u85-2-492=--Ehanges—in-appfapriatéan-—fights:---fi?—-An
appropriator-may-nst-change-the-ptace-of-diversion;-ptace-of

usey-purpose-of-user—ar-ptace-of-storage-exeept-as-permrteed

-5+ HB 859
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under-this-section-and-approved-by-the-deparements
t3)--FPhe——department~-shali-approve-the-proeposed-change
if~it-detarmines-that-the-proposed-change-wili-nor-adversely
atfect-the--rights--of--other—-persénsz-—ff--che--department
determines--that--the-proposed-change-might-adverseiy-affect
the-righta-of-other-persenay-notice-of-the--preposed--change
shati-—-be-—-given——-in--aceordance--with--85-2-367r--ff--the
department-determines-that-an-ebjection-fited--by--a--person
whose-tights-may—be—afieeeadmstates-n—vn1id—obiection—to;the
preposed—changer-the—departmenb-shaii-hoid—n—hearing—thefeen
prior—~to——ita——approvai——ef--éeniai-of-ehe—propo:ed-change=
ebjecbionsushaii—meet-the—requirements-of--ss-i-aeafﬂif——and
hearings-shaii-be-heitd-in-accordance-with-85-2-369~
£3y--An--appropriater--of--more--than-i5-cubte-feet-per
second-may-not-change-the-purpose-of-use-of-an-appropriatien
right--from—-an--agriculturat-——or--irrigatien--use-—-to---an
industriat-uses
t4}--Phe--department--may--appreove--a-echange-subject-to
such-termay-conditicna;——reserietionsy-~and--timicationa--it¢

considers---necassary-—-to--—protect--the--righes--cf--other

appropriatora;——inciuding—-iimitat&ens—*on--thev-vtime———Eo:

completion-of-the-changes
+5y-—ff-—a—-change-—its-not-compieted-as-approved-by-the
department-ar-tf-the-termsy—-¢onditions;--rescriceionsr—-and

timications--—af--ehe--change—approvat-are-nec-compited-withy

e HB 859
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ehe--department--mayr--after-~notice--and--opportunity-——-for
hearingy--require--the--appropriater--to--show-cause-why-the
ehange-approvat-shonid-not~be-modified-or--revoked---if--the
appropriater-—-faiis-to~show-sufficient-canser-the-departmente
may-modify-er-reveke-the-change-approvai~
téy--Hithont-—-sbeaining---prior-~—appreval---from—--the
department y-an-appropriater-may-not-sever—-aii-sr-any-part-of
an-—appropréntianﬁgféght--Eron—-the——iand*—bo**which--ie——i:
appurtenanty-seii-the-appropriation—right-for-other-purposes
sr--ko-~other-—-tandsy--or--make-—the---appropriatien---right
appurtenane-to-sether-iandsr-fhe-department-shati-approve-the
proposed--change--if—-ic-determines-that-the-propased-change
witi-net-adversely-atfect-the-water-rights—of-other-personss
tf-the-department-determines-that-the-proposed-change—-might
adverseiy——affect—-theuuater-right:-oé—other-persensy-netiee
ef-ehe-proposed-change-mpst—-be-—-given——in--accordance--with
85-2-383 - f---the--department--then--determines--that--an
ehjectien-£ited-by--a--persen--whoze--water--rights~--may--be
affacted--states-—a--vatid-objection-co-the-proposed-changer
the-deapartment-shati-keid-a-hearing-—thereon--prior--te——-its

agpruvai--o:--deniai-ef-ehe—preposed—change:-ebﬁeetions"must

‘meet—the—requiremenba—of-as—e-aeer-and-hgarings-must-be-heid

or-the-maceer-certified-ro-the-district-conre tn--acesrdance

with-85-2-369~

+74—-The--eriginal--of -—a-change-approvai-issned-bhy-the
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department—mase-be-sent—to-the—uppiieeatr-—and-—a--dupiicaté
anat-be-kept-in-the-offitce~of-che-deparemene—in~Hetena:

t83--A--parsan--hetding—-an—-issusd--permit--or--chinge
approvat-that-has-not-been-perfested-may-change-thi-pidce-of
diyersionv-pta:e-of-nse7~purpase—o£-use7-er-p}ace—oﬁ-sterage
by--£iting--an--apptication--for--change--purasnant--te-~thia
saetionzt

NEW SECTION. SECTION 7. APPLICABILITY. THIS ACT

APPLIES TQ ALL PERMIT APPLICATIONS - AND CHANGES IR

APPROPRIATION RIGHT APPLICATIONS FILED AND PENDING WITH THE

DEPARTMENT ON THE EFFECTIVE DATE OF THIS ACT AND UPON WHICH

A PROPOSAL FOR A DECISION HAS NOT BEEN ISSUED BY THE

DEPARTMENT..
NEW SECTION. SECTION B, EFFECTIVE DATE. THIS ACT IS

EFFECTIVE ON PASSAGE AND APPROVAL.

-End-

-8~ HB 859



STANDING COMMITTEE REPORT

SENATE
LCHBRCE 26 19.83
MR. PRESIDENT
We. your committee on.............. NATURAL RESOURCES |
having had under consideration............... HOUSE BILL e, No.B32.. . .
THIRD reading copy | EI:EE___ )
(FULLER) color

ALLOWS TRANSFER OF CERTAIN WATER USE PERMIT CASES TO THE DISTRICT COURT

Respectfully report as follows: That.......... HOUSE BILL e No.859......

be amended as follows:

1. Page 5, line 6.

Following: "department"
Strike: "shall"

Insert: "may in its discretion"

AND, AS AMENDED
BE CONCURRED IN

HOCRAHY

HEXNRRRXEK

SENATOR DOROTHY/ ECK Chairman.
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HOUSE BILL NO. 85%

INTRODUCED BY RAMIREZ, HAND

A BILL FOR AN ACT ENTITLED: "AN ACT TC ALLOW IN CERTAIN
CASES THE TRANSFER OF RESPONSIBILITY FOR THE CONDUCT OQF
HEARINGS FOR WATER APPROPRIATION PERMITS FROM THE DEPARTMENT
OF NATURAL RESQURCES TO A DISTRICT COURT: AMENDING SECTIONS
3-7-101, 3-7-223, 3-7-224, 3-7-501, 3-7-502, AND B5-2-309,

ANB-85-2-46827 MCA; AND PROVIDING AN APPLICABILITY DATE AND

AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 3-7-101, MCA, is amended to read:
*3-7-101. Water divisions. To adjudicate existing

water rights and to conduct hearings in cases certified

under 85-2-309, water divisions are established as defined
in 3-7-102. A water division shall be presided cover by a
water judge."
Section 2. Section 3-7-223, MCA, is amended to read:
"3-7-223. Duties of the chief water judge. The chief
water judge shall:

{1} administer the adjudication of existing water

rights by:
tiy{a) coordinaere coordinating with the department of

natural resources and conservation in compiling information
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submitted on water claim forms under Title BS, chapter 2,
part 2, to assure that the information is expeditiously and
properly compiled and transferred to the water judge in each
water division;

t2¥(b) assure assuring that the water judge in each
water division moves without unreasonable delay to enter the
required preliminary decree;

t3y(c] ~assure assuring that any contested or
conflicting claims are tried and adjudicated as
expeditiously as possible;

(2) administer CONDUCT hearings in cases certified to

the district court under B5-2-309;

t43{(3) assign court personnel to divisions and duties
as needed; and

{5+{4) request and secure the transfer of water judges
between divisions as needed."®

Section 3. Section 3-7-224, MCA, is amended to read:

"31-7-224. Jurisdiction of c¢hief water judge. (1) The
chief water judge may, at the discretion of the chief
justice of the Montana supreme court, also serve as water
judge Eor one of the water divisions.

(2) The chief water judge has jurisdicticn over cases

certified to the district court under 85-2-309 and all

marters relating to the determination of existing water

rights within the boundaries of the state of Montana,

-2- HB 859
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(3} With regard to the determinacton-of-existing-water

rights consideration of a matter within his jurisdiction,

the chief water judge has the same powers as a district
judge. He may issue such orders, on the motion of an
interested party or on his own motion, as may reasonably be
reguired to allow him to fulfill his responsibilities

INCLUDING, BUT NOT LIMITED TO, REQUIRING THE JOINDER OF

PERSONS NOT PARTIES TO THE ADMINISTRATIVE HEARING BEING

CONDUCTED BY THE DEPARTMENT PURSUANT TO 85-2-309 OR 85-2-402

AS DEEMED NECESSARY TO RESOLVE ANY FACTUAL OR LEGAL ISSUE

CERTIFIED PURSUANT TO 85-2-309(2)."

Section 4. Section 3-7-501, MCA, is amended to read:
"3-7-501. Jurisdiction. (1} The jurisdiction of each
judicial district concerning the determination and

interpretation of cases certified to the court under

85-2-309 esncerning OR OF existing water rights is exercised

exclusively by it through the water division or water
divisions that contain the judicial district wholly or
partly.

{2) No water judge may preside over matters concerning

the determination and interpretation of cases certified to

the court under 85-2-309 or of existing water rights beyond

the boundaries specified in 3-7-102 for his division except
as provided in 3-7-201 and 3-7-213.

(3) The water judge for each division shall exercise

-3~ HB 859
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jurisdiction owver all matters concerning cases certified to

the court under 85-2-309 OR concerning the determination and

interpretation of existing water rights within his division
as specified in 3-7-102 that are considered filed in or
transferred to a judicial district wholly or partly within
the division."
Section 5. Section 3-7-502, MCA, is amended to read:
"3~7-502. Jurisdictional disputes. Whenever a question
arises concerning which water Jjudge shall preside over

adjudication of a matter concerning a case certified to the

court under 85-2-339 or the determination and interpretation

of existing water rights, the question shall be settled by
the water judges involved."
Section &. Section 85-2-3109, MCA, is amended to read:
"85-2-309, Hearings on cbjections -- jurisdiction. (1)
If the department determines that an objection to an

application for a permit or change approval under §5-2-402

states a valid objection eo-the-issuanes-of-the--permit, it
shall hold a public hearing on the objection within 60 days
from the date set by the department for the filing of
objections, after serving notice of the hearing by certified
mail wupon the applicant and the objector, unless the

department certifies an issue to the district court for

determination by a water judge under subsection {2). The

department may consolidate hearings if more than one

-4- HB @859
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objection is filed to an application. The department shall
file in its records proof of the service by affidavit of the
department .

{2) {a) Hpon-request-of-a-party;-at AT any time prior

to commencement and OR before the conclusion of a hearing as

provided in subsection {l), the department shait MAY IN ITS

DISCRETION certify to the district court all factual and

legal issues involving the adjudication or determination of

the water rights ef-the-parties-te AT ISSUE IN the hearing,

ingluding but not 1limited to issues of abandonment,

guantification, or relative priority dates. If the

department fails to certify an issue as provided in this

section after a timely request by a party to the hearing,

the department shall include its denial to certify as part

of the record of the hearing.

(b) Upon determination of the issues certified to it

by the department, the court shall remand the matter to the

department For further processing of the application under

this chapter.
{3) Subsection (2) does not apply in the case of a

matter considered at a hearing under this section pursuant

to 85-2-316 or 85-2-322."

Sagtion-#r--5ection--85-2-40827-MCA;-is-amended-to-read:
1g5-2-482---Changes—in-appropriation--rightas--—{iy--An

appropriatsr-may-not-change-the-place-of-divarsion;-piace-of
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vsey-purpose-of -usey-or-piace-of-storage-execept-as-permitted
under-this-section-and-approved-by-the-departments
t2}--Fhe--department--shali-appreve-the-proposed-change
iE—it—determines-that-the—ptcpcsed-ehange—Qill—net—adversely
affect-the—-rights--of--other—-persona:—-1f-—che-—department
determines--that--the-préposed-change-might-adversely-affeact
the—rights-aE—obher—personar-notice—efuthe—‘propoaed—-change
shatl---be---given--tn--aceordance--with—-85-2-383s-~F6-~shea
department-determines—that-an-objection-£fited--by-—a--pearaon
whose-rights-may-be-affected-states-a-vatid-objectron-to-the
proposed-change;-the~deparement-shati-hotd-a~hearing-thereen
prior--to--its--approvai--or--deniat-of-the-proposed-change-
Objections-shali-meet-the-requirements-of--85-2-398+237--and
hearings-shati-be-hetd-in-aceordance-with-085-2-369<
{3)--An--appropristor--of--more--than-i5-eubie—feet-per
second-may-net-change-the-purpose-of-use-of-an-appropriation
right--from--an--agricuteural--or--irrigation--use---pa———an
tndustriat-nses
f4)--@he——depattment-—may--nppfove——a—change—aubject—tc
such-terms;-conditionsy--restrictions;——and--timitations——it
considers---necessary--—to-—-protect--the--rights-—-of--other
eppropriatorsy--including--itmitations--on--the———time-———far
conpietion-of-the-changes
t54--1f--a-~change--is-nat-compieted-as-approved-by-the

department-or-:f-the-terms;--conditionsy--restrictions;——-and

-6~ HB 85%
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Iimitations--of--the--change-approvai-are-not-comptired-with;
the--department--may7;—-after——notice—-and--opportuntty-—-£for
hearing;--require--the--approptiater--te--show-cause-why-the
change-apprévat-shontd-not-be-modified-or—-revokeds--¥€~-the
appropriater--fatris-toe-show-sufficient-canse;-the-department
may-modify-or-revoke-the-change-approvatr
t83—--Without--obtaining--—prior---approvat-—-frem---che
departmenty-an-appropriater-may-not-saver-ati-or-any-pare-of
an--appropriatton--right-—frem--the--iand—-to--which--it--ts
appurtenanty-setii-the-apptropriation-right-for-sther-parposes
or——to--other—-itands;--or-—make--the---appropriatiton——-right
appurtenant-te-other-itands--Ffhe-department-shati-appreve-the
propesed--change--if--it-determines-that-the-proposed-change
will-net-adverseliy-affect-the-water-rights-of-other-personss:
if-the-department-determines—that-the-proposed-change--might
adversely--affect--the-water-rights-of-other-perssnar-netice
cf-the-proposed-change-must-—-he-—given--in--accordance—-with
85-2-38F7--—Ff~-—the--department——then--determines——that--an
objection-fited-by-—a--person--whose--water--righta--may--be
affected--states--&a—-valid-cbjection-to-the-proposed-changes
the-department-shati-hotd-a-hearing-—-theresn--prior——to--its
approvat--or--deniat-cf-the-proposed-change;-6bjectiona-muse
meet-the-requirementa-of-85~2-3687-and-hearings-must-be-heid

wr—the-matter—certified-te~the-diatrict-¢oneet in--accordance

with-85-2-365%+
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t#}--~Phe--originat--of--a-change-approvai-issued-by-the
department-must-be-sent-to-the-appitcanty——and--a--dupticate
must-be-kept-in-the-cffice-of-tha-departmene-in-Helenas

t8}--A--persan--holding--an--issued--permit--or--change
approvat-that-has-nat-been-perfected-may-change-the-piace-of
diveratrony-place-of-use;-purpose-of—usey-or-piace-sf-storage
by--fiting--an--appiication—-£for——change--purssant-——to~-this
sectionsd

NEW SECTION. SECTION 7. APPLICABILITY. THIS ACT

APPLIES TO ALL PERMIT APPLICATIONS AND CHANGES IN

APPROPRIATION RIGHT APPLICATIONS FILED AND PENDING WITH THE

DEPARTMENT ON THE EFFECTIVE DATE OF THIS ACT AND UPON WHICH

A PROPOSAL FOR A DECISICN HAS NOT BEEN ISSUED BY THE

DEPARTMENT.

NEW SECTION. SECTION 8. EFFECTIVE DATE. THIS ACT IS

EFFECTIVE ON PASSAGE AND APPROVAL.

-End-
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