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HOUSE BILL NO. 859 

INTRODUCED BY RAMIREZ, HAND 

IN THE HOUSE 

Introduced and referred to 
Committee on Natural 
Resources. 

Committee recommend bill do 
pass as amended. Report 
adopted. 

Bill printed and placed on 
members' desks. 

Second reading, do pass. 

Considered correctly 
engrossed. 

Third reading, passed. 

Transmitted to Senate. 

IN THE SENATE 

Introduced and referred to 
Committee on Natural 
Resources. 

Committee recommend bill be 
concurred in as amended. 
Report adopted. 

Second reading, concurred in. 

Third reading, concurred in. 
Ayes, 49~ Noes, 0. 

Returned to House with 
amendments. 



March 30, 1985 

April a, 1985 

IN THE HOUSE 
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Received from Senate. 

Second reading, amendments 
concurred in. 

On motion, rules suspended and 
bill placed on third reading 
this day. 

Third reading, amendments 
concurred in. 

Sent to enrolling. 

Reported correctly enrolled. 
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INTRODUCED B'l 

~BILLNO.~ 
. ~~ 

,~~- -u 

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW IN CERTAIN 

CASES THE TRANSFER OF RESPONSIBILITY FOR THE CONDUCT OF 

HEARINGS FOR WATER APPROPRIATION PERMITS FROM THE DEPARTMENT 

OF NATURAL RESOURCES TO A DISTRICT COURT; AMENDING SECTIONS 

3-7-101, 3-7-223, 3-7-224, 3-7-501, 3-7-502, 85-2-309, AND 

85-2-402, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-7-101, MCA, is amended to read: 

11 )-7-101. Water divisions. To adjudicate existing 

water rights and to conduct hearings in cases certified 

under 85-2-309~ water divisions are established as defined 

in 3-7-102. A wat~r division shall be presided over by a 

water judge." 

Section 2. Section 3-7-223, MCA, is amended to read: 

"3-7-223. Duties of the chief water judge. The chief 

water judge shall: 

(1) administer the adjudication of existing water 

r iqhts by: 

tit~ eoe~d~~ate coordinating wi~h the department of 

natural resources and con3ervation in compiling information 

submitted on wat~r claim forms ~nder Title 85, chapter ~, 
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LC 0772/0l 

part 2, to assure that the information is expeditiously and 

properly compiled and transferred to the water judge in each 

water division; 

trt~ aeetlre assuring that the water judge in each 

water division moves without unreasonable delay to enter the 

required preliminary decree; 

t3ti£l_ !lSSl2~e assuring that any contested or 

conflicting claims are tried and adjudicated as 

expeditiously as possible; 

{2) administer hearings in cases certified to the 

district court under 85-2-309; 

t4tlll assign court personnel to divisions and duties 

as needed; and 

t5ti!l request and secure the transfer of water judges 

between divisions as needed.'' 

Section 3. Section 3-7-224, MCA, is amended to read: 

''3-7-224. Jurisdiction of chief water judge. (l) The 

chief water judge may, at the discretion of tne chief 

justice of the Montana supreme cou~t, also serve as water 

judge for one of the water divisions. 

(2} The chief water judge has jurisdiction over cases 

certified to the district court under 85-2-309 and all 

matters relating to the determination of exist1ng water 

rights ~ithin the boundaries of ~ne state of Montana. 

(3) With regard to the dete~mina~ten-or-exi~t±n9-water 

-2- INTRODUCED BILL 
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~±g"t~ consideration of a matter within his jurisdiction, 

the chief water judge has the same powers as a district 

judge. He may issue such orders, on the motion of an 

interested party or on his own motion, as may reasonably be 

required to allow him to fulfill his responsibilities.'' 

section 4. Section 3-7-501, MCA, is amended to read: 

''l-7-501. Jurisdiction. {l) The jurisdiction of each 

judicial district 

interpretation of 

concerning the determination and 

cases certified to the court under 

85-2-309 concerning existing water rights is exercised 

exclusively by it through the water division or water 

divisions that contain the judicial district wholly or 

partly. 

(2) No water judge may preside over matters concerning 

the determination and interpretation of cases certified to 

the court under 85-2-309 or of existing water rights beyond 

the boundaries specified in 3-7-102 for his division except 

as provided in 3-7-201 and 3-7-213. 

(3) The water judge for each division shall exercise 

jurisdiction over all matters concerning cases certified to 

the court under 85-2-309 concerning the determination and 

interpretation of existing water rights within his division 

as specified in 3-7-102 that are considered filed in or 

transferred to a judicial district wholly or partly within 

the division." 
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Section 5. Section 3-7-502, MCA, is amended to read: 

''3-7-502. Jurisdictional disputes. ~henever a question 

arises concerning which water judge shall preside over 

adjudication of a matter concerning a case certified to the 

court under 85-2-309 or the determination and interpretation 

of existing water rights, the question shall be settled by 

the water judges involved." 

Section 6. Section 85-2-309, MCA, is amended to read: 

''85-2-309. Hearings on objections 

If the department determines that an 

application for a permit or change approval 

jurisdiction. l!l 

objection to an 

under 85-2-402 

states a valid objection ~o-~h~-t~~tt~n~e-oE-the-p~rmtt, it 

shall hold a public hearing on the objection within 60 days 

from the date set by the department for the filing of 

objections, after serving notice of the hearing by certified 

mail upon the applicant and the objector, unless the 

department certifies an issue to the district court for 

determination by a water judge under subsect1on {2). The 

department may consolidate hearings 1f more than one 

objection is filed to an application. The department shall 

file in its records proof of the service by affidavit of the 

department. 

(2} (a) Upon request of a party, at any time prior to 

commencement and before the conclusion of a hearing as 

provided in subsection (1), the department shall certify to 

-4-
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the district court all factual and legal issues involving 

the adjudication or determination of the water rights of the 

parties c~ the hearing, including but not limited to tssues 

of abandonment, quantification, or relative priority dates. 

If the department fails to certify an issue as provided in 

this section after a timely request by a party_ to the 

hearing, the department shall include its denial to cer.~lJ_y 

as part of the record of the hearing. 

(b) Upon determination of the lSSues certified to it 

~he department, the court shall remand the matter to the 

department for further process_ing of the app_lication under 

this chapter. 

(3) Subsection (2) does not apply in the case of a 

matter considered at a hearing under this section pursuant 

to 85-2-3:6 or 85-2-322.'' 

Sect.i::m 7. 

"85-2-~02. 

Section 85-2-402, MCA, is amended to read: 

Changes in appropriation rights. ( l) An 

appropriac:~ may not change the place of diversion, place of 

use, purpa5e 8f use, or place of storage except as permitted 

under th:s section and approved by the department. 

(2) :'r.e department. shall approve the proposed change 

if it dece~mines that the proposed change will not adversely 

affect the rights of other persons. If the department 

Jetermi~.es ':r.a.t the proposed c:h.::.r.qe might .3dversely affect 

the rignEs 2£ other pe~sons, notice of the proposed cha~ge 
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shall be given in accordance with 85-2-307. If the 

department determines that an objection filed by a person 

whose rights may be affected states a valid objection to Lhe 

proposed change, the department shall hold a hearing thereon 

prior to its approval or denial of the proposed change. 

Objections shall meet the requirements of 85-2-308(2), and 

hearings shall be held in accordance with 85-2-309. 

(3} An appropriator of more than 15 cubic feet per 

second may not change the purpose of use of an appropriation 

right from an agricultural or irrigation use to an 

industrial use. 

(4) The department may approve a change subject to 

such terms, conditions, restrictions, and limitations it 

considers necessary to protect the rights of other 

appropriators, including limitations on the 

completion of the change. 

time for 

(5) If a change is not completed as approved by the 

department or if the t8rms, conditions, restrictions, and 

limitations of the C~dnge apprcval d:e not complied with, 

the department may, after ~otice and opportunity for 

hearing, requ1re the appropr1ator to show cause why the 

change approval should not be modified or revoked. It lhe 

~ppropr1ator eails to show sufficient cause, the departmen~ 

may modify or revoke the change approval. 

(6} ~ithout obtaining prior appro·;a: f:-cm the 

-o-
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1 department, an appropriator may not sever all or any part of 1 section." 

an appropriation right from the land to which it is -End-

J appurtenant, sell the appropriation right for other purposes 

4 or to other lands, or make the appropriation right 

5 appurtenant to other lands. The department shall approve the 

6 proposed change if it determines that the proposed change 

7 will not adversely affect the water rights of other persons. 

8 If the department determines that the proposed change might 

9 adversely affect the water rights of other persons, notice 

10 of the proposed change must be given in accordance with 

11 85-2-307. If the department then determines that an 

12 objection filed by a person whose water rights may be 

13 affected states a valid objection to the proposed change, 

14 the department shall hold a hearing thereon prior to its 

15 approval 0[ denial of the proposed change. Objections must 

16 meet the requirements of 85-2-308, and hearings must be held 

17 or the matter certified to the district court in accordance 

18 with 85-2-309. 

19 (7) The original of a change approval issued by the 

20 department must be sent to the applicant, and a duplicate 

21 must be kept 1n the office of the department in Helena. 

22 (8) A person holding an issued permit or change 

23 approval that has not been perfected may change the place of 

24 diversion, place of use, purpose of use, or place of storage 

25 by filing an application for change pursuant to this 

-7- -8-
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APPROVED BY COHH. ON 
NATURAL RESOURCES 

HOUSE BILL NO. 859 

INTRODUCED BY RAMIREZ, HAND 

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW IN CERTAIN 

CASES THE TRANSFER OF RESPONSIB!LI'rY FOR THE CONDUCT OF 

HEARINGS FOR WATER APPROPRIATION PERMITS FROM THE DEPARTMENT 

OF NATURAL RESOURCES TO A DISTRICT COURT: AMENDING SECTIONS 

3-7-101, 3-7-223, 3-7-224, 3-7-501, 3-7-502, AND 85-2-309, 

ANB-85-~-48~7 MCA: AND PROVIDING AN APPLICABILITY DATE AND 

AN IMMEDIATE EFFECTIVE DATE," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-7-101, MCA, is amended to read: 

MJ-7-101. Water divisions. To adjudicate existing 

water rights and to conduct hearings in cases certified 

under 85-2-309, water divisions are established as defined 

in 3-7-102. A water division shall be presided over by a 

water judge." 

Section 2. Section 3-7-223, MCA, is amended to read: 

"3-7-223. Duties of the chief water judge. The chief 

water judge shall: 

(1} administer th~ adjudication of existing water 

rights ~ 

t%tl!l eoo~d~ftate coordina!~~ with the department of 

natural resources and conservation in compiling information 

~na <ogWa""• caunol 
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HB 0859/02 

submitted on water claim forms under Title 85, chapter 2, 

part 2, to assure that the information is expeditiously and 

properly compiled and transferred to the water judge in each 

water division; 

t~t~ ass~re assuring that the water judge in each 

water division moves without unreasonable delay to enter the 

required preliminary decree; 

t3t .l..!:l au.,re assuring that any contested or 

conflicting claims are tried and adjudicated as 

expeditiously as possible; 

(2) adM~ft~St~r CONDUCT hearings in cases certified to 

the district court under 85-2-309; 

t4t11l assign court personnel to divisions and duties 

as needed; and 

t5ti!l request and secure the transfer of water judges 

between divisions as needed.n 

Section 3. Section 3-7-224, MCA, is amended to read: 

••]-7-224. Jurisdiction of chief water judge. (l) The 

chief water judge may, at the discretion of the chief 

justice of the Montana supreme court, also serve as water 

judge for one of the water divisions. 

(2) The chief water judge has jurisdiction over ~ 

certified to the district court under 85-2-309 and all 

matters relating to the determination of existing water 

rights within the boundaries of the state of Montana. 

-2- HB 859 
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(3) With regacd to the de~erminaeio~-e£-ex±se~n9-wa~@~ 

r~qh~s consideration of a matter within his jurisdiction, 

the chief water judge has the same powers as a district 

judge. He may issue such orders, on the motion of an 

interested party or on his own motion, as may reasonably be 

required to allow him to fulfill his responsibilities 

INCLUDING, BUT NOT LIMITED TO, REQUIRING THE JOINDER OF 

PERSONS NOT PARTIES TO THE ADMINISTRATIVE HEARING BEING 

CONDUCTED BY THE DEPARTMENT PURSUANT TO 85-2-309 OR 85-2-402 

AS DEEMED NECESSARY TO RESOLVE ANY FACTUAL OR LEGAL ISSUE 

CERTIFIED PURSUANT TO 85-2-309(2)," 

Section 4. Section 3-7-501, MCA, is amended to read: 

11 3-7-501. Jurisdiction. ( 1) The jurisdiction of each 

judicial district concerning the determination and 

interpretation of cases certified to the court under 

85-2-309 eeneerning OR OF existing water rights is exercised 

exclusively by it through the water division or water 

divisions that contain the judicial district wholly or 

partly. 

(2} No water judge may preside over matters concerning 

the determination and interpretation of cases certified to 

the court under 85-2-309 or of existing water rights beyond 

the boundaries specified in 3-7-102 for his division except 

as provided in 3-7-201 and 3-7-213. 

13) The water judge for each division shall exercise 

-3- HB 859 
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jurisdiction over all matters concerning cases certified to 

the court under 85-2-309 OR concerning the determination and 

interpretation of existing water rights within his division 

as specified in 3-7-102 that are considered filed in or 

transferred to a judicial district wholly or partly within 

the division." 

Section 5. Section 3-7-502, MCA, is amended to read: 

"3-7-502. Jurisdictional disputes. Whenever a question 

arises concerning which water judge shall preside over 

adjudication of a matter concerning a case certified to the 

court under 85-2-309 or the determination and interpretation 

of existing water rights, the question shall be settled by 

the water judges involved." 

Section 6. Section 85-2-309, MCA, is amended to read: 

'
1 85-2-309. Hearings on objections -- jurisdiction. 1!1 

If the department determines that an objection to an 

application for a permit or change approval under 85-2-402 

states a valid objection ~e-~he-issuanee-of-the--perm~t, it 

shall hold a public hearing on the objection within 60 days 

from the date set by the department for the filing of 

objections, after serving notice of the hearing by certified 

mail upon the applicant and the objector, unless the 

department certifies an issue to the district court for 

determination by a water judge under subsection (2}. The 

department may consolidate hearings if more than one 

-4- HB 859 
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objection is filed to an application. The department shall 

file in its records proof of the service by affidavit of the 

department. 

(2) (a) apo~-~@gtt~st-ot-a-par~YT-at AT any time prior 

to commencement and OR before the conclusion of a hearin~ 

provided in subsection (1), the department shall.~ertift_!~ 

the district court all factual and legal issues involv~ 

the adjudication or determination of the water rights o~-tfte 

parties--to AT ISSUE IN the hearing, including but not 

lim~ted to issues of abandonment, quantification, or 

relative priority dates. If the department fails to certify 

an issue as provided in this section after a timely request 

by a party to the hearing, the department shall include its 

denial to certifv as part of the record of the hearing. 

(b) Upon determination of the issues certified to it 

by the department, the court shall remand the ~att~~~~ 

department for further processing of the application under 

this chapter. 

{3) Subsection (2} does not apply in the case of a 

matter considered at a hear in~ under this sect1on pursuant 

to 85-2-316 or 85-2-322." 

s~~t±on-To--S~etio~~~as-r-46%,-MeA,-i~-emended-to-~ead~ 

~a5-i-49%7--e~an9es-±n-approp~iot±o"--r±9~t~7---tlt--An 

apprep~~a~o~-m~y-not-eh~~9e-the-plaee-ot-d±ver~±on 7 -piace-of 

tt~~,-p~~pe~e-o£-tt~e,-~r-p±aee-at-~to~ege-exeept-~~-pe~m±~te~ 
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~nae~-efti~-~eet~oa-aftd-approve~-by-~he-departmento 

t~t--!~e--department--•haii-appre¥e-the-prepe•ed-change 

~£-it-dete~mines-thoe-en~-prepose~-eh~n9e-w~li-ftot-odver~e%y 

a£feet-the--~~ght~--e~--e~her--per~onso--%£--the--department 

de~ermi~e~--that--~he-proposed-ehaftge-miqht-adversely-a£Eeet 

th~-~~9h~~-o£-othe~-~e~~ons,-ne~iee-o£-the--propo~ed--ehan9e 

~hall---be---9ive~--in--aeeo~donee--w±th--85-%-3e~.--~£--the 

depa~tment-determines-that-an-ohjeet±on-f±ied--~y--a--per~Oft 

who~e-r±qhts-may-be-a££eeted-states-a-~ar±d-ebjeet±on-to-the 

proposed-ehanqer-the-~e~artment-~hall-hoid-~-hearin~-the~eon 

p~±or--to--its--app~eval--o~--deniai-o£-the-propose~-ehanqe7 

ebjeetions-~haT;-meet-the-~eq~±reme~t~-or--ss-~-366t~t,--and 

hear±n9~-~hall-be-held-±n-aeeordanee-w±th-85-i-3997 

t3t--An--oppropriator--o£--more--t~an-~5-ettbie-£eet-per 

~eeond-may-not-ehan9e-the-pttrpo~e-of-tt~e-of-an-approp~±at±on 

ri9ht--£rom--an--a9r±etll~tl~al--or--irri9at±on--~~e---to---an 

±ndtlstr±al-tt~eo 

t4t--~h~--department--may--app~o~e--a-ehan9e-~ttbje~t-to 

~~eh-term~r-eend±t±onsr--re~t~±ee~o~~,--a~e--l±m±tat±o"s--±t 

ee~s±der~---nee~ss~ry---to---preteet--the--·r±9ht~--o~--et~er 

appropr±~tor~,--±"e~~~±n9--l±mitat±o~~--o~--tne---t±me---for 

eompYetien-o~-tne-eha"9e7 

t5t--f£--a--chan9e--t~-"ot-eompleterl-as-approve0-by-the 

d~pa~tment-or-±f-the-terms,--cond±t±o~s,--re~tr±eti~n~r--and 

±~m±tat~on~--oE--~he--change-~ppro~ai-are-not-eompl±ed-w±~h, 

-6- HB 859 
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t:he--ae£"ttrtment--l'lltt:y7--_aft_er---not*ee--:a,rtd--eppor~un:i:t:y-- .... for 

hea~tn~,--req~ire--t:he--appropriater--to--~~ew-ea~ae-wfty-t:he 

cftart.9e-:-app1"_e.¥e:i-,s-fto.~i-d-_not-be-modiEied-or--reV'olte.do--ff--tfte 

approp~:iator--£ai±s-to-show-_sttEfteieat-ee:t1Se7-the-d.epart:ment 

may-modify-~r-re.~~tolte-the-ehart.qoe-_a,ppro.vai. 

t6t--Withottt--cbtaining---prior---appro~~tat---from---the 

depear~e.ntT-an-~pl'r-opriat:er-may-not:-ae'ler-:-ai:i--or-any-pe:rt:-.of 

an--~pproprie:tion--right--£rom--the--~e:nd--t:o--wh±eh--it:--ia 

appttrtenant,--sei:l:-the-e:ppropr.htti:on-ri:~ht:-£or-other-pttrpese3 

or--t:o--other--~ands,--or--ma~e--the---appropriation---right 

appttr~~n~nt-te-other-iends~-~ft~-de~ertm~nt-shali-approv~-tft~ 

proposed--ehen~~--i£--it-determine~-that-the-propo~ed-~hange 

wiii-net-adYerse~y-a££eet-the-water-r%9hts-or-o~her-person8• 

i£-the-dep8rtment-determine8-that-the-propoeed-ehange--m±ght 

adverse%y--affeet--the-water-rights-o£-other-persons,-netiee 

o£-the-proposed-ehange-mast--be--given--±n--aeeordanee--with 

85-i-387'..----l'~---thO!--dO!partmO!~t--th .. ~--determi:~es--that--a~ 

ob]eetion-£±ied-by--a--person--whoae--water--ri9ht8--mey--he 

4££ected--states--a--Yaiid-ob;eetien-to-~he-proposed-ehan~e7 
the-ciepartment-~hall-:ho:l:d-a-hearing--thereeft--pr.i~r--to--it~ 

approtta:l:--or--denia±-o£-the-.propoaed-ehange.-eh;e.c:e.io~s-.JI'last 

m.eet-the-reqtti:rell!ents-.:.f-85-i!-388,7 -and-hea.ri:n~s-mtt:tt-be-hdd 

or-the-mat::ter-eert±£.ied-to-the-d±st.r.iet-eoa.rt ±tt---aeeordanee 

with-85-i!-~B!h 

H't--'l'he--er,;,ginal--e£--a-eilaM,e-apprewal:-~s~~ed-by-tile 

-7- HB 859 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

HB 0859/02 

deparemeftt-mas~-be-sent-~o-the-appi±ean~7--aftd--a--dup:l:ieete 

m~st-be-kep~-in-the-o££±ee-ef-ehe-~epartmeftt-ia-Heieneo 

t8t--A--pers0ft--fteiftift~--en--±ss~ed--permit--er--ehange 

apprewal-that-has-net-been-perfeeted-may-ehange-the-pbeee-ef 

di•ers~Ofty-p±aee-o£-~ey-pttrpo&e-e£-~se,-or-p%eee-of-storege 

by--fi%±ng--an--app:l:±eat±on--£o~--ehan~e--p~rsHan~--to--th.is 

seetiono 4 

NEW SECTION. SECTION 7. APPLICABILITY. 

APPLIES TO ALL PERMIT APPLICATIONS AND 

THIS 

CHANGES 

ACT 

IN 

APPROPRIATION RIGHT APPLICATIONS FILED AND PENDING WITH THE 

DEPARTMENT ON THE EFFECTIVE DATE OF THIS ACT AND UPON WHICH 

A PROPOSAL FOR A DECISION HAS NOT BEEN ISSUED BY THE 

DEPARTMENT. 

NEW SECTION. SECTION 8. EFFECTIVE DATE. THIS ACT IS 

EFFECTIVE ON PASSAGE AND APPROVAL. 

-End-

-8- HB 859 
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HOUSE BILL NO. 859 

INTRODUCED BY RAMIREZ, HAND 

11. BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW IN CERTAIN 

CASES THE TRANSFER OF RESPONSIBILITY FOR THE CONDUCT OF 

BEARINGS FOR KATER APPROPRIATION PERMITS FROM THE DEPARTMENT 

OF NATURAL RESOURCES TO II. DISTRICT COURT; AMENDING SECTIONS 

3-7-101, 3-7-223, 3-7-224, 3-7-501, 3-7-502, AND 85-2-309, 

II.HB-85-i-4BiT MCAj AND PROVIDING AN APPLICABILITY DATE AND 

AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-7-101, MCA, is amended to read: 

"3-7-101. Water divisions. To adjudicate existing 

water rights and to conduct hearings in cases certified 

under 85-2-309, water divisions a<e established as defined 

in 3-7-102. A water division shall be presided over by a 

water judge.• 

Section 2. Section 3-7-223, MCA, is amended to <ead: 

"3-7-223. Duties of the chief wate< judge. The chief 

water judqe shall: 

(11 administe< the adjudication of existing water 

rights by: 

t%tl!l eeor~~nate coordinating with the department of 

natural resources and conservation in compilin~ information 

~._,,.., .. counco 
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submitted on water claim forms under Title 85, chapter 2, 

part 2, to assure that the information is expedltious.ly and 

properly compiled and transfe<<ed to the water judge in each 

water division1 

tit~ assare assuring that the water judge in each 

water division moves without unreasonable delay to enter the 

required preliminary decree: 

t3till assl!re assuring that any contested or 

as conflicting claims are tried and adjudicated 

expeditiously as possible; 

(21 adaiftis~er CONDUCT hearings in cases certified to 

the district court under 85-2-309; 

t4t!Il assign court personnel to divisions and duties 

as needed; and 

tSti!l request and secure the transfer of water judges 

between divisions as needed. •• 

Section 3. Section J-7-224, MCA, is amended to ~ead: 

"3-7-224. Jurisdiction 

may, at 

of 

the 

chief water judge. (l) The 

discretion of the chief chief water judge 

justice of the Montana supreme court, also serve as water 

judge for one of the water divisions. 

(2) The chief water judge has jurisdiction over ~ 

certified to the district court under 85-2-309 and all 

matters relating to the determination of existing water 

rights within the boundaries of the state of Montana .. 

-2- HB 859 
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( 3) With regard. to the det-.t!'r1Bi1'Ut't~n--o£-e.ris~-t-ft~-•aeer 

Pi-!fte-5 con-s-ideration of a matt-er wi.thin·- his jurisd;iction, 

the chief water jud1;e· has the same powe'rs as a dis:trict 

judge. He may is.s.ue such orde-r-s, on thl!" motion- of an 

interested party or on h.is own motion., aa may r.eas-onably be 

required to allow him· to fulfill his r..,.ponsibilities 

INCLUDING, BUT NOT LIMITED TO, REQUIRING THK JOlNDKR OF 

·PDSONS NOT PARTIES TO THE ADMINISTRATIVE HEARING BEING 

CONDUCTED BY THE DEPARTMENT PURSUANT TO 85-2-309 OR 85-2-402 

AS DEEMKO NECESSARY TO RESOLVE ANY FACTUAL OR LEGAL ISSUE 

CERTIFIED PURSUANT TO 85-2-309!2)." 

Section 4. Section 3-7-501, MCA, is amended· to read: 

"3-7-501. Jurisdiction. (1) The jurisdiction of each 

judicial district concerning the dete.rminat ion and 

intetpretation of cases certified to the court under 

85~2-309 eeneerni:ng OR OF existing wa-te-r rights is exe-rcised-

exclusively_ by it throuqt,. the W4ter division· or water 

divisions that contain the judicial district wholly or 

partly. 

!2! No water judqe·may presideovtH: matters concerning 

the• deterlllination and interpretation of cases ce·rtif ied to 

the court under 85-2.,.309 or of existing water rights beyond 

the. boundaries specified in J-7-102 for his division ercept 

as provided in 3~7-201 and 3-7-213. 

(J,J. Tha. wa,li.&r ju,~fQG... e4ah. di.uiti.ofto•· sWlur e:Mz.cieP' 
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jurisdiction over all ma,tters concl!'rning cas:e-s ce-rtified· to 

the court un~r 85-2-309 OR concerning the" determination and 

interpre-tation of existin-g water rights within his d-ivision 

as specified in 3-7-102 that are consid .. red filed i!Y or 

transferred to a judicial district wholly or partly within 

the division." 

Section 5~ Section 3-7-502, MCA, is amended to read: 

"3-7-502. Jurisdictional disputes~ Whenev~r a question 

arises concerning which water judge shall pres-id'e ove-r 

adjudication of a matter concerning a case certified to t~ 

court under 85-2-309 or the determination and interpretation­

of existing water rights, t.he question shall be settled by 

the water judges involved.'' 

Section· 6. Section 85-2-309, MCA, is amended to read: 

"85-2-309. Hearings on objections -- jurisdi<::tian. ill 

If the department determines that an objection to an· 

application for a permit or change approval under 8-5-2-402 

states a va:lid objection te-~he-~ssttanee-oE-tfte·--perit:i:t, it 

shall hold· a public hearing on the objection within 60 days· 

from the date set by the department for the filing of 

objections, after serving notice of the hearing by ce.rti-fietf 

mail upon the applicant and the objector, unle&ll· the' 

department Certifies an issue to the district court foi: 

detenllna.tian by a ""ter judge under su.l!!i>¢Ual'l (.2t. The' 

~~nl>· llil¥> aoaaa.l.idat<F heaa'l'lg,... if lllbrl!'" than one· 
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objection is filed to an application. The department shall 

file in its records proof of the service by affidavit of the 

department. 

(2) (a) 8pon-regHest-o£-e-pertrT-at AT any time prior 

to commencement and OR before the conclusion of a hearing as 

provided in subsection (1), the department shall certify to 

the district court all factual and legal issues involving 

the adjudication or determination of the water rights ~ 

perties~-to AT ISSUE IN the hearing, including but not 

limited to issues of abandonment, quantification, or 

relative priority dates. If the department fails to certify 

an issue as provided in this section after a timely request 

by a party to the hearing, the department shall include its 

denial to certify as part of the record of the hearing. 

(b) Upon determination of the issues certified to it 

by the department, the court shall remand the matter to the 

department for further processing of the application under 

this chapter. 

(3) Subsection !2) does not apply in the case of a 

matter considered at a hearing under this section pursuant 

to 85-2-316 or 85-2-322." 

See~ieft-~.--s~et~ea--a5-i-•QiT-M€A,-is-amended-te-read~ 

U8S-i-49i7--€he~~ee-i~-a~~~epria~ien--ri~hte~---tit--An 

app~ep~ieto~-may-not-ehange-~he-p%aee-ef-diver~±on;-piace-e£ 

~se7-pttrpese-er-~~e;-or-p%aee-oE-storsge-exeept-as-perm±~~ed 
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~nder-thie-seetion-end-e~~rewed-hy-the-de~ertment7 

tit--~he--department--eha%%-ap~ro•e-the-~roposed-chan~e 

i£-it-determines-that-the-propesed-ehange-wii%-ftet-adverseiy 

af£eet-the--ri~hts--o£--other--persons~--f£--the--depertment 

determines--that--the-~ropoeed-ehan~e-mi~ht-adwerse%y-e££eet 

tne-rights-o£-other-persens7-netiee-e£-the--prcposed--ehanqe 

sha%%---he---~i¥en--in--accordance--with--8S-i-3977--f£--the 

department-determines-that-an-ob;eetien-£iied--hy--a--person 

whose-rights-may-be-a££eeted-states-a-valid-objeetion-to~the 

preposed-ehan9e7-the-departmeftt-shaii-held-a-hearin~-thereen 

p~ior--to--its--apprevai--er--deaia+-e£-~he-propcsed-changea 

9hjectiens-shaii-meet-the-reqHirements-e£--85-i-388t~7T--4ftd 

hearinqs-shail-be-heid-~ft-aeeerdaftee-with-85-i-399a 

t3t--An--e~pre~riator--of--more--than-i5-eubie-feet-~er 

~eeeftd-may-aot-ehange-the-p~rpose-e£-~se-ol-an-apprepr~a~iea 

~%9ht--from--an--a~r~eHitHrai--or--irrigat±on--Hse---to---aft 

indttstriai-Hse. 

t4t--~he--de~ertment--may--ap~reve--e-ehan9e-~Hhjeet-te 

s~ch-terms7-eoad~etens7--reetriee%ons,--and--i±mita~±ens--%t 

eoneiders---neeeseary---to---proteet--~he--r~~ht~--o£--other 

a~~re~r~aters7--~nciuding--iimiea~ien~--on--~he---~±me---Por 

eompie~ion-o£-~he-ehanqe. 

t5t--£r--a--ehange--±s-not-eomp%eted-a~-appro~ed-by-the 

de~artment-or-%f-the-term~7--eond±~iens,--re~tr~eeien~,--aftd 

~~m±tat%ons--o£--the--e~aftge-appreva+-are-ne~-eempi±ed-wieh7 
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the--departmenr--mayT--afte~--netiee--and--eppert~ftity---for 

heerift9T--reqa~re--the--apprepriater--eo--sftew-ca~a~-why-the 

ehen~e-appreYai-shoaid-not-be-modif!ed-er--re•oked7--f£--the 

appreprtater--faiis-te-shew-saffieieftt-eaase;-the-department 

may-modi!y-er-re¥eke-~be-eftenge-app~ova~. 

t6t--Hitheat--obtainin~---prier---appro¥ai---from---the 

department7-an-appreprieeer-may-ne~-se•er-a!l-er-any-part-e£ 

an--apprepr~aeio"~ight--~rem--~he--iand--to--whieh--~t--is 

appHrtenantT-se%%-the-appropriatien-~i~ht-£or-ether-pHrpeses 

or--to--ether--iandsT--er--make--the---apprepr±atien---riqh~ 

appHrtenant-to-other-%ands~-~he-departm~n~-sha%%-appreve-the 

prepesed--ehan9e--if--it-~etermines-that-the-prepesed-enan~e 

w~%%-net-adverse~y-affeet-the-water-~~~hts-of-eeher-~e~sensT 

tf-the-department-determ±nes-that-the-proposed-ehenge~-m±ght 

adYerse%y--a££ee~--~he-we~er-~tghts-o!-other-persensy-ftO~~ee 

o£-th~-proposed-ehange-m~se--be--g·i¥eft--in--aeee~danee--w%tft 

17 85-i-38~T---ff---the--department--then--determines--thet--an 

18 oll;eetion-fiied-lly--e--person--whose--water--ri~hts--may--lle 

19 ef!eeted--states--a--•ai%d-ob;eetion-t~-the-~oposed-ehan~e7 

20 efte-depar~ment-shali-heid-e-hearing--thereon--prier--te--ies 

21 ap_pro¥ai--or--denial-of-the-prepased-ehan~eT-eb;eetions-m .. st 

22 meet-the-reqairements-o!-85-i-3887-and-hearinge-mast-be-held-

23 er-the-matte~-eer~~f~eG-te-the-distrtet-eoart ift--aeeerdanee 

24 w±th-85-i-38~ 

25 t'lt--'l!he--originei--of--a-ehenge-af?RroYal:-±ll'"'"d.-by.-the. 
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department-mast-be-sent-to-the-appiieaftt;--and--e--daptieate 

aaat-be-kept-in~the-of!~ee-of-the-depertment-ih-Re~~ 

tBt--A--persen--hoidin~--an--issaed--permit--or~-ehan~e 

epproYai-thet-has-not-been-perfeeted-mey-ehange-the-ptdee-ef 

diversionT-p%eee-of-~se7-purpeee-ef-~Se7-er-p%8ee-Of-Sterage 

by--fiiing--en--app*ieatien--ror--ehange--p~rs~ant--to--~hia 

seeeien~• 

NEH SECTION. SECTION 7. APPLICABILITY. TRIS ACT 

APPLIES TO ALL PERMIT APPLICATIONS AND CHANGES IN 

APPROPRIATION RIGHT APPLICATIONS FILED AND PENDING WITH THE 

DEPARTMENT ON THE EFFECTIVE DATE OF THIS ACT AND UPON HHICH 

A PROPOSAL FOR A DECISION HAS NOT BEEN ISSUED 8'! THE 

DEPARTMENT .• 

NEW SECTION. SECTION 8. EFFECTIVE DATE. THIS ACT IS 

EFFECTIVE ON PASSAGE AND APPROVAL. 

-End-

-a- HB 859 
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STANDING COMMITTEE REPORT 
SENATE 

MARCH 26 85 ......................................................... 19 ......... . 

MR. PRESIDENT 

. NATURAL RESOURCES We, your comm1ttee on ................................................................................................................................... . 

having had under consideration ................. )l9.lJ~~ ... ~.I.~;J;. .............................................................. No .. ~.$.~ ....... . 

_ ____,_T.,...H ... IRD~.....,,--- reading copy I BLUE 
(FULLER) color 

ALLOWS TRANSFER OF CERTAIN WATER USE PERMIT CASES TO THE DISTRICT COURT 

Respectfully report as follows: That. ......... H:.OP/?.~ ... 1?.~.~~ ................................................................ No .. a.5.9. ....... . 

be amended as follows: 

1. Page 5, line 6. 
Following: "department" 
Strike: "shall" 
Insert: "may in its discretion" 

AND, AS AMENDED 
BE CONCURRED IN 

Chairman. 
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HOUSE BILL NO. 859 

INTRODUCED BY RAMIREZ, HAND 

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW IN CERTAIN 

CASES THE TRANSFER OF RESPONSIBILITY FOR THE CONDUCT OF 

HEARINGS FOR WATER APPROPRIATION PERMITS FROM THE DEPARTMENT 

OF NATURAL RESOURCES TO A DISTRICT COURT: AMENDING SECTIONS 

3-7-101, 3-7-223, 3-7-224, 3-7-501, 3-7-502, AND 85-2-309, 

ANB-85-~-49~, MCA; AND PROVIDING AN APPLICABILITY DATE AND 

AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-7-101, MCA, is amended to read: 

"3-7-101. water divisions. To adjudicate existing 

water rights and to conduct hearings in cases certified 

under 85-2-309, water divisions are established as defined 

in 3-7-102. A water division shall be presided over by a 

water judge. •• 

Section 2. Section 3-7-223, MCA, is amended to read: 

"3-7-223. Duties of the chief water judge. The chief 

water judge shall: 

(lJ administer the adjudication of existing water 

rights by: 

t%tl!l coordift8~e coordinating with the department of 

natural resources and conservation in compiling information 
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HB 0859/03 

submitted on water claim forms under Title 85, chapter 2, 

part 2, to assure that the information is expeditiously and 

properly compiled and transferred to the water judge in each 

water division; 

t~tl£1 ass~~e assuring that the water judge in each 

water division moves without unreasonable delay to enter the 

required preliminary decree: 

t3t 1£1. 10sst1re assuring that any contested or 

conflicting claims are tried and adjudicated as 

expeditiously as possible; 

(2) administer CONDUCT hearings in cases certified to 

the district court under 85-2-309; 

t4till assign court personnel to divisions and duties 

as needed; and 

tSti!l request and secure the transfer of water judges 

between divisions as needed." 

Section 3. Section 3-7-224, MCA, is amended to read: 

''3-7-224. Jurisdiction of chief water judge. (1) The 

chief water judge may, at the discretion of the chief 

justice of the Montana supreme court, also serve as water 

judge for one of the water divisions. 

(2) The chief water judge has jurisdiction over ~ 

certified to the district court under 85-2-309 and all 

matters relating to the determination of existing water 

rights within the boundaries of the state of Montana. 

-2- HB 859 
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(3) With regard to the de~ermina~~eft-of-exise~ftg-waee~ 

ri~he~ consideration of a matter within his jurisdiction, 

the chief water judge has the same powers as a district 

judge. He may issue such orders, on the motion of an 

interested party or on his own motion, as may reasonably be 

required to allow him to fulfill his responsibilities 

INCLUDING, BUT NOT LIMITED TO, REQUIRING THE JOINDER OF 

PERSONS NOT PARTIES TO THE ADMINISTRATIVE HEARING BEING 

CONDUCTED BY THE DEPARTMENT PURSUANT TO 85-2-309 OR 85-2-402 

AS DEEMED NECESSARY TO RESOLVE ANY FACTUAL OR LEGAL ISSUE 

CERTIFIED PURSUANT TO 85-2-309(2)." 

Section 4. Section 3-7-501, MCA, is amended to read: 

"3-7-501. Jurisdiction. (1) The jurisdiction of each 

judicial district concerning the determination and 

interpretation of cases certified to the court under 

85-2-309 eeftee~n±ng OR OF existing water rights is exercised 

exclusively by it through the water division or water 

divisions that contain the judicial district wholly or 

partly. 

(2) No water judge may preside over matters concerning 

the determination and interpretation of cases certified to 

the court under 85-2-309 or of existing water rights beyond 

the boundaries specified in 3-7-102 for his division except 

as provided in 3-7-201 and 3-7-213. 

(3) The water judge for each division shall exercise 

-3- H8 859 
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jurisdiction over all matters concerning cases certified to 

the court under 85-2-309 OR concerning the determination and 

interpretation of existing water rights within his division 

as specified in 3-7-102 that are considered filed in or 

transferred to a judicial district wholly or partly within 

the division." 

Section 5. Section 3-7-502, MCA, is amended to read: 

''3-7-502. Jurisdictional disputes. Whenever a question 

arises concerning which water judge shall preside over 

adjudication of a matter concerning a case certified to the 

court under 85-2-309 or the determination and interpretation 

of existing water rights, the question shall be settled by 

the water judges involved." 

Section 6. Section 85-2-309, MCA, is amended to read: 

11 85-2-309, Hearings on objections -- jurisdiction. 1!.1 

If the department determines that an objection to an 

application for a permit or change approval under 85-2-402 

states a valid objection to-~he-iss~ane~-of-the--p~~mit, it 

shall hold a public hearing on the objection within 60 days 

from the date set by the department for the filing of 

objections, after serving notice of the hearing by certified 

mail upon the applicant and the objector, unless the 

department certifies an issue to the district court for 

determination by a water judge under subsection (2). The 

department may consolidate hearings if more than one 

-4- HB 859 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0859/03 

objection is filed to an application. The department shall 

file in its records proof of the service by affidavit of the 

department. 

(2) (a) Hpoft-regne5t-o£-a-pa~ty,-at AT any time prior 

to commencement and OR before the conclusion of a hearing as 

provided in subsection {1), the department shali MAY IN ITS 

DISCRETION certify to the district court all factual and 

legal issues involving the adjudication or determination of 

the water rights o£-the-part±e~-ee AT ISSUE IN the hearing, 

including but not limited to issues of abandonment, 

qu_anti_fi~~tion, or _ _!_elat~!_io~_!_!:y dates. If the 

department fails to certify an issue as provided in this 

section after a timely request by a party to the hearing, 

the department shall include its denial to certify as part 

of the record of the hearing. 

(b) Upon determination of the issues certified to it 

by the department 1 the court shall remand the matter to the 

department for further processing of the application under 

this chapter. 

{3) Subsection (2) does not apply in the case of a 

matter considered at a hearing under this section pursuant 

to 85-2-316 or 85-2-322." 

S~etton-~o--S~e~±on--BS-i-49ir-MeA,-±~-amended-~o-read~ 

na5-<-49<~--ehange•-~n-app~op~iation--r~ght•~---t<t--An 

epprop~±~~or-may-not-eha~ge-the-pl~ee-o£-di~er~ion,-plaee-of 
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~SeT-pntpes~-ef-~seT-o~-piace-of-storag~-~xeept-as-pe~m±tted 

~nder-this-eeetion-and-appre•ed-by-the-departmento 

tit--The--department--shaii-appro•e-the-proposed-ehange 

if-±t-determine~-that-the-proposed-ehan~e-vi%1-no~-adverseiy 

af£~e~-the--rights--oE--other--persons.--rE--the--department 

determines--tha~--the-proposed-ehan~e-mi~ht-edve~e~iy-a~£ee~ 

the-righ~s-ef-o~her-persons7-notiee-o£-the--proposed--ehan9e 

shaii---ee---9iven--in--aeeordanee--with--85-%-36~T--Yf--the 

d~partment-det~~mtnes-that-an-objeet~on-£iied--by--a--person 

whose-righte-may-ee-a££eeted-states-a-va%id-objeetion-to-the 

propes~d-ehange,-tfte-dep8rtment-sha%i-ho%d-a-hear~ng-thereon 

prior--to--±ts--approvai--or--denia%-o£-the-propeeed-eh~ngeo 

ebjeet~en~-~hel%-meet-the-~eq~ireme~ts-of--85-<-368t~t.--and 

hearings-shaii-be-heid-in-aeeordanee-with-85-Z-369T 

t3t--An--appropriator--o£--more--than-i5-e~bie-£eet-per 

seeend-may-not-ehan9e-the-p~rpese-o£-~se-o£-an-appropria~ion 

r±~ht--£rom--an--agrie~it~ral--or--irrigation--~se---to---an 

ind~striai-~seo 

t4t--~he--department--may--approve--a-ehange-s~bjeet-to 

stteh-terms,-condit±ons,--restrietions,--and--iimitations--±t 

eonsiders---neees~ary---to---proteet--the--r±~hts--of--other 

appropr±atorsT--ineittding--limitat±ons--o~--the---time---£or 

compietion-of-the-changeT 

t5t--If--a--ehange--is-~ot-eompieted-as-appro•ed-by-the 

department-or-±~-the-terms,--eonditions;--restrietionsT--and 
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iimt~a~iene--o£--~ne--ehange-a~~re~al-are-net-eompl±ed-w±~n, 

~fte--depar~ment--mayr--after--ne~±ee--and--epper~~n±~y---fer 

hearing7--req~ire--the--appropriaeer--to--show-eauee-why-the 

ehan9e-approvai-shoold-not-be-mod±~ted-or--revokedo--ff--the 

appropriater--feiis-to-show-sHffie±ent-ea~~e,-the-depertment 

may-modify-or-revoke-tbe-ehange-approvaio 

t6t--Without--obtaining---pr±or---approvai---£rom---tbe 

department,-an-appropr±ator-mey-not-sever-ail-or-any-part-o£ 

an--appropr±at±on--r±ght--from--the--land--to--wh±eh--±t--±s 

app~rtenant,-seii-the-appropr±at±on-r±ght-for-other-purpo~es 

er--to--ether--iands,--or--m~~e--the---appropr~et~on---ri9kt 

app~rtenent-~e-o~he~-±andso-The-department-sha!!-8pprove-the 

proposed--ehenge--±£--it-determ±nes-that-the-propo~ed-ehange 

w±%1-no~-adve~seiy-affeet-the-water-rights-of-other-personso 

ff-the-department-determ±nes-that-the-preposed-ehan9e--mi9ht 

adve~sely--a££eet--the-water-righte-of-other-pereons,-notiee 

o£-the-preposed-ehange-mdst--he--g±ven--±n--aecordanee--with 

18 85-i-381.---ff---the--department--then--determines--that--an 

19 ob;eetion-£iled-by--a--person--whose--water--ri9hts--may--~e 

20 a££eeted--etates--a--valid-objeet±on-to-the-proposed-ehange, 

21 the-department-shail-hold-a-hearing--thereon--pr±or--to--it~ 

22 approvai--or--denial-of-the-proposed-ehangeo-9bjeetione-m~st 

23 seet-the-~eq~irements-of-85-%-366,-and-hearinge-mtt~t-be-heid 

24 ~r-e~-~t~-ee~t%~ied-te-~he-~t~i~-~u~e ~~--aec~da~~e 

25 w~th-85-i-399, 
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t~t--~h~--erig±aai--or--a-eheng~-approval-iss~ed-by-the 

department-m~st-be-sent-to-the-app%~eant;--and--a--d~p%ieate 

m~st-be-kept-in-the-o££iee-of-the-de~artment-in-Helena. 

t8t--A--person--he%e~ng--an--iss~ed--perm±t--or--ehan9e 

approva%-that-hae-net-been-perfeeted-may-ehan9e-the-piaee-or 

diversion,-piaee-o£-~ser-p~rpose-o£-ase,-or-plaee-e£-storege 

by--fi%±ng--an--appiieatien--£or--ehange--p~rs~ant--te--this 

seetien~• 

NEW SECTION. SECTION 7. APPLICABILITY. THIS ACT 

APPLIES TO ALL PERMIT APPLICATIONS AND CHANGES IN 

APPROPRIATION RIGHT APPLICATIONS FILED AND PENDING WITH THE 

DEPARTMENT ON THE EFFECTIVE DATE OF THIS ACT AND UPON WHICH 

A PROPOSAL FOR A DECISION HAS NOT BEEN ISSUED BY THE 

DEPARTMENT. 

NEW SECTION. SECTION 8. EFFECTIVE DATE. THIS ACT IS 

EFFECTIVE ON PASSAGE AND APPROVAL. 

-End-
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