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INTRODUCED BY 
~O::~~BILL NO, <J# 

Ko -c 

A BILL FOR AN ACT ENTITLED: "AN ACT TO CLARIFY THE LAW 

RELATING TO AND TO GENERALLY ENHANCE THE PROTECTION AND 

RIGHTS OF PERSONS UNDER 18 YEARS OF AGE: DEFINING TERMS 

RELATING TO CHILDREN: AMENDING SECTIONS 40-6-233, 41-1-102, 

45-3-107, 50-15-101, 50-20-104, AND 50-20-108, MCA," 

WHEREAS, the Montana Constitution provides in Article 

II, section 15, that: ''The rights of persons under 18 years 

of age shall include, but not be lirni ted to, all the 

fundamental rights of this Article unless specifically 

precluded by laws which enhance the protection of such 

persons" i and 

WHEREAS, the Montana Code Annotated contains numerous 

sections relating to children, enacted over a 118-year 

period; and 

WHEREAS, many of these sections directly affect the 

lives and protection of children; and 

WHEREAS, there is a growing need for and a compelling 

state interest in protection of children from abuse and 

neglect. 

THEREFORE, the Legislature of the State of Montana 

finds it appropriate to enhance the protection and rights of 
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LC 1628/01 

children with this act. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section l. Purpose. By passage of [this 

act}, it is not the intent of the legislature to limit, 

deny, or abridge any existing constitutional rights of 

either women or children, but rather to clarify the law 

relating to the protection of children from abuse and 

neglect. 

Section 2. Section 40-6-233, MCA, is amended to read: 

"40-6-233. Remedy for parental or guardianship abuse 

or neglect. l!l The abuse or neglect of parental or 

guardianship authority or obligation is the subject of 

judicial cognizance in a civil action brought ~r on behalf 

of the child er by its his relative within the third degreeL 

next friend, or ~y the county comm±~~±o~~r~ attorney of the 

county where the child resides or is found. When the abuse 

or neglect is established or there is reason to believe the 

child lS in immediate or apparent danger of being harmed, 

the child may be placed in a protective envi __ ronment or 

otherwise freed from the dominion of the parent or guardian 

and the duty of support and education enforced. 

(2) Th€ definitions in 41-3-102 app~~this 

section." 

Section 3. Section 41-1-102, MCA, is amended to read: 

-2- INTRODUCED BILL 
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11 41-1-102. Periods of minority -- how calculated 

definitions. 1...!.1_ The periods specified in 41-l-101 must be 

calculated from the first minute of the day on which persons 

are born alive to the same minute of the corresponding day 

completing the period of minority. 

(2) An infant born alive is an existing person of 

minor age for all purposes from the instant of his birth. 

Such existing person is entitled to all the rights and 

protection contained in Article II, section 15, of the 

Montana constitution. 

(3) (a) 11 8orn alive" or 11 live birth" means: 

(i) the natural birth of an infant who s~ows any 

evidence of life at birth, with or without artificial or 

medical aid, as he emerges from the womb; or 

(ii) the caesarean bicth of an infant who shows~ 

evidence of life at birth, with or without artificial or 

medical aid, after being entirely outside the womb. 

(b) "Evidence of life at birth" includes but ~s not 

l~mited to beating of the heart 1 oulsation gf the ~rnbilical 

cord, or definite movement of voluntary muscles, whether: or 

not the umbilical cord has been cut or the olacenta is 

attached, regardless of the gestational age.'' 

Section 4. Section 45-3-107, M.CA, is amended to read: 

"45-3-107. Use of force by parent, guardian, 

teacher. A parent~ or-an authorized agent of any parent~ 
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a guardian, master, or teacher, or other person responsible 

for a child's welfar~ is justified in the use of such force 

as is reasonable and necessary to restrain or correct ~~~ 

the child, w~~d,-appre~~~eeT-or-p~pi%o except force likely 

to cause physical or menta~_i~ury as defined in 41-3-102. 

As used in this section, ''child''_means a person under 18 

years of_~·· 

Section 5. Section 50-15-101, MCA 1 is amended to read: 

''50-15-101. Definitions. Unless the context requ1res 

otherwise, in parts 1 through 4 the following definitions 

apply: 

( 1) "Board" means the board of health and 

environmental sciences provided for in 2-15-2104. 

(2} "Dedd body" means a lifeless human body or parts 

of a body from which it reasonably may be concluded that 

death occurred recently. 

( 3) "Department" means the department of health and 

environmental sciences provided for in Title 2 1 chapter 15, 

part 21. 

(4) "Dissolution of marriage" means a marr1age 

terminated pursuant to Title 40, chapter 4, part 1. 

(5] ''Fetal death" means a birth after 20 weeks of 

gestation which is not a live birth. 

16) 

district 

"Invalid marriage'* means a marriage decreed by a 

court to be invalid for the reasons contained 1n 

-4-
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40-1-402. 

(7) ''Live birth'' meen~-~he-~irth-of-a-ehii~-who--~how~ 

ev~deftee-of-±i£e-a£ter-be~~9-ent~reiy-ottts~de-the-mother has 

the meaning contained in 41-1-102. 

(8) "Local registrar" means a person appointed by the 

department to act as its agent in administering this chapter 

in the area set forth in the letter of appointment. 

(9) ''Person in charge of interment" means a person who 

places or causes to be placed a dead body or the ashes after 

cremation in a grave, vault, urn, or other receptacle or 

otherwise disposes of the body. 

(10) "Physician" means a person legally authorized to 

practice medicine in this state. 

(11) "Vital statistics'' includes the registration, 

preparation, transcription, collection, compilation, and 

preservation of data pertaining to births, adoptions, 

legitimations, deaths, fetal deaths, marital status, and 

incidental supporting data." 

Section 6. Sect~on 50-20-104, MCA, is amended to read: 

"50-20-104. Definitions. As used in this chapter, the 

following definitions apply: 

(1) "Abortion" means the performance of, assistance or 

participation in the performance of, or submission to an act 

or operation intended to terminate a pregnancy. 

{ 2) "Appropr i_at___!!_ medi_cal ___ judgment" means the 
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professional decision of a responsible attending physician 

of either the mother or infant made in accordance with 

generally accepted medical standards. 

(3) ''Born alive'' has the meaning contained in 

41-1-102. An infant born alive or a premature infant born 

alive is an existing person within the meaning and 

protection of Article II, section 15, of the Montana 

constitution. 

tttl.!l "Department" means the department of health ar.d 

environmental sciences provided for in Title 2, chapter 15, 

part 21. 

t%till "Facility" means a hospital, health care 

facility, physician's office, or other place in which an 

abortion is performed. 

(6) ''Health'' means a physical condition necessary to 

sustain human life. 

t3till "Informed consent" means voluntary consent to 

an abortion by the woman upon whom the abortion is to be 

performed only after full disclosure to her by the physician 

who is to perform the abortion of such of the following 

information as is reasonably chargeable to the knowledge of 

the physician in his professional capacity: 

(a) the stage of development of the fetus, the method 

of abortion to be utilized, and the effects of such abortion 

method upon the fetus; 

-6~ 
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I b) the 

abortion; and 

physical and psychological effects of 

{c) available alternatives to abortion, including 

childbirth and adoption. 

t+t--llAbort±onu-mean~-the-~e~formanc~-of,-a~~~~~anee-or 

part±e±pae±o~-±n-ehe-performance-of,-or-s~bmi~~ion-to-an-ae~ 

or--operae±on-±nee"ded-to-term±nate-~-pregnaney-withotlt-±i~e 

birth. 

(8} "Licensed ~ician" means a person licensed under 

Title 37, chapter 3. 

{9) "Person'' has the meaning contained in 45-2-101. 

t5ti.!.Q.l "Viability" means the at!lt±i:ty--o£--a--£ettt!ll--to 

T~ve--e~t~±de-the-mo~fter~s--womb,-a±be±t-with-~rt±£ie±ai-a±d 

point during a pregnancy at which a human fetus becomes 

potentially able to live outside the womb, with or without 

artificial or medical aid. 

(11) "Viable fetus" or 11 viable human fetus 11 means an 

unborn human fetus that has reached the pcint of viabilitv." 

life 

of 

Section 7. Section 50-20-108, MCA, is amended to read: 

''50-20-108. Protection of pr~mat~re-in£cn~~-~orn-a~~~e 

anC.:. health of infant. ( l} A person commits the offense 

criminal homicide, as defined in 45-5-101 through 

45-5-104, if he purposely, knowingly/ or negligently causes 

the death of a premature infa~t born alive,-~£--~~eh--±n~ant 

i~-v±able. 
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~-person comrnits the offense of endangering the 

welfare of children, QS defined in 45-5-622, if he knowi~3!Y 

endangers the welfare of a premature infant born alive by 

violating a duty of care, protection, or support that is 

necess~ry in appro~riate medical judgm~~t for the 

E.£_eservation of the infant':; life or health. 

tztlll Whenever a premature infant which is the 

subject of abortion is born alive ana-±~-~±ab±e, it becomes 

a dependent and neglected child, as defined in 41-3-102, 

subject to the provisions of state law, unless: 

(a) the termination of the pregnancy ±s ~ necessary 

to preserve the life of the mother; o~ 

(b) the mother and her spouse or either of them have 

agreed in writing in advance of the abortton or within 72 

hours thereafter to accept the parental rights and 

responsibilities of the premature infanL if it survives the 

abortion procedure; or 

(c) the rnot:her was ~_preguant out of wedlock and has 

filed an ex par~e petition under 40-6-127 of intent to 

release the child Eor adoption. 

t3tiil No person may use any premature infant born 

alive for any type of scientific research or other kind of 

experimentation except as necessary to protect or preserve 

the life a11d health of such pt"emature infant born alive. 

t4tlll Violation of subsec~ion t~t lil of this section 

·-8-



LC 1628/01 

1 is a felony and is punishable as provided in 50-20-112(2).'1 

2 NEW SECTION. Section 8. Extension of authority. Any 

3 existing authority of the department of health and 

4 environmental sciences to make rules on the subject of the 

5 provisions of this act is extended to the provisions of this 

6 act. 

7 NEW SECTION. Section 9. Severability. If a part of 

8 this act is invalid, all valid parts that are severable from 

9 the invalid part remain in effect. If a part of this act is 

10 invalid in one or more of its applications, the part_ remains 

11 in effect in all valid applications that are severable from 

12 the invalid applications. 

-End-
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