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49th Legislature LC 1066/01
1 BiLL no. FO¥

2 INTRODUCED BY ; 4

3 )

4 A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR
5 FORFEITURE QCF PURCHASERS' INTERESTS UNDER CONTRACTS FOR DEED
[ POR CONVEYANCE OF REAL FPROPERTY; AND TO PROVIDE AN
7 OPPORTUNITY FOR REINSTATEMENT OF SUCH CONTRACTS AND
a8 CANCELLATION OF THE FORFEITURE PROCEEDINGS."

9

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

11 Section 1. Definitions. As used in [this act], the
12 following definitions apply:

13 (1) "Contract for deed" means a contract for
14 conveyance of real property, a contract for deed, a contract
15 to convey., an agreement for sale, or any similar centract
16 through which the seller has conveyed to a purchaser
17 equitable title in property and under which the seller is
18 obligated to convey to the purchaser the remainder of the
19 seller's title in the property, whether legal or equitable,
20 on payment in full of all money due under the contract for
21 deed. (This act] does not apply to purchase contracts and
22 receipts, escrow instructions, or similar executery
23 contracts that are intended to control the rights and
24 obligations of the parties to executory contracts pending
25 the closing of a sale or purchase transaction, nor does it
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apply to contracts in which the primary purpose is to secure
the lending of money.

(2) "Escrow agent" means a joint agent of seller and
purchaser, appointed under a contract for deed or under a
separate agreement executed by the seller and the purchaser
to hold documents and collect money due under the contract
for deed, who dces business under the laws of this state as
a bank, trust company, savings and loan association, title
insurance company, or agent thereof, or a legal entity that
is licensed, chartered, or regulated by the federal deposit
insurance corporation, the comptrocllier of the currency or
the federal savings and loan insurance corporation, or a
person who is a member or a firm whose members are members
of the state bar of Montana.

{3) "Money due under the contract for deed" means:

(a) any principal and interest payments that are
currently due and payable to the seller:

{b) any principal and interest payments that are
currently due and payable to other perscns who hold existing
liens and encumbrances on the property, the unpaid principal
portion of which constitutes a portien of the purchase
price, as stated in the contract for deed, if the principal
and interest payments were paid by the seller pursuant to
the terms of the contract for deed and to prateet his

interest in the property;
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{(c) any delinquent taxes and assessments, including
interest and penalty, due and payable to any governmental
entity authorized to impose liens on the property, that are
the purchaser's obligations under the contract for deed, if
the taxes and assessments were pald by the seller pursuant
to the terms of the contract for deed and to protect his
interest in the property;

{@) any unpaid premiums for any policy or policies of
insurance that are the obligation of the purchaser to
maintain under the contract for deed, if the premiums were
paid by the seller pursuant to the terms of the contract for
deed and to protect his interest in the property.

(4) "Property" means the real property described in
the contract for deed and any personal property included
under the contract for deed.

(5) "Purchaser" means the persan or any successer in
interest to the person who has contracted to purchase the
seller's title to the property that is the subject of the
contract for deed.

{6) "Seller" means the person or any sSuccessor in
interest to the person who has contracted to convey his
title to the property that is the subject of the contract
for deed,

Section 2. Forfeiture of interest of purchaser in

default under contract for deed. (1) If a purchaser is in
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default by failing to pay money due under the contract for
deed, a seller may, after expiration of the applicable
period stated in subsection (4) and after serving the nctice
of election to forfeit stated in (section 3], complete the
forfeiture of the purchaser's interest in the property in
the manner provided by [section 4 or 5]. If the seller
elects to accelerate the principal or if the purchaser is in
default under the contract for deed for reasons other than
failing to pay money, foreclosures may be had only as
provided in [section B8].

(2) The interest co¢f a purchaser in any personal
property included in @ contract for deed is subject to
forfeiture or foreclosure in the same manner as the real
property, except that forfeiture or foreclosure deoes not
affect or impair the rights of a holder of a security
interest whose interest in the personal property is not
subordinate to that of the seller.

(3} If a contract for deed provides that time is of
the essence, a wailver of that provision coccurs only if the
seller has accepted money due under the contract for deed in
an amount which is less than the total money due under the
contract for deed at the time of the acceptance. Receipt of
any money due under the contract for deed by an escrow agent
does not constitute acceptance by the seller. A seller's

delay in exercising any remedy granted either by the
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contract for deed or by law does not constitute a waiver of
a time-is-of-the-essence provision,. if the
time-is-cf-the-essence prevision has been waived, the seller
may creinstate the provision by serving a written notice on
the purchaser and the escrow agent, L1f one has been
appointed, requiring strict performance of the purchaser's
obligations to pay money due under the contract for deed.
The notice must be served, either by delivery in person or
deposit in the U.S. mail, first class, postage prepaid. at
least 20 days prior to the date on which the seller will
require the purchaser to pay the money due under the
contract for deed. A copy of the notice need not be recocrded
in the county in which the real property is located cor
served on any person cther than the purchaser and the escrow
agent, if one has been appointed,

(4) Forfeiture of the interest of a purchaser in the
property for failure to pay money due under the contract for
deed may be enforced only after expiraticon of the following
periods after the date such money was due:

(a) if there has been paild less than 20% of the
purchase price, 30 days;

(b} if there has been paid 20% or more but less than
30% of the purchase price, 60 days;

(c) if there has been paid 30% cr more but less than

50% of the purchase price, 120 days;
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(d) if there has been paid 50% or more of the purchase
price, 180 days; or

{e) if the monies due under the contract for deed are
in excess of $500,000 and the contract for deed does not
invelve the sale of farm or ranch property, the expiration
periods of subsections (4)(a) through (4)(d) may be waived
in writing by the purchaser and different expiration periods
agreed to by the seller and the purchaser in writing. Under
such contract for deed for which waiver and agreement have
occurred, all other provisions of [this act] apply.

{5) For the purpose of computing the percentage of the
purchase price paid under subsection (4), the total of cnly
the following constitutes payment on the purchase price:

(a) downpayments paid to the seller;

{b) principal payments paid to the seller on the
contract for deed; and

{c) principal payments paid to other persons who hold
liens or encumbrances on the property, the principal portion
¢f which constitutes a portion ©¢f the purchase price, as
stated under the contract for deed.

Section 3. Notice of election to forfeit —- notice of
reinstatement of purchaser's interest. (1) If the seller
elects to forfeit the purchaser's interest in the property,
the seller and the escrow agent, if one has been appointed,

shall record a notice of election to forfeit with the clerk
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and recorder of the county in which the real property is
located. A notice of election to forfeit is ineffective
unless recorded after expiration of the applicable period
prescribed in ([section 2(4)]. A copy of the notice must be
served, either by delivery in person or by deposit in the
U.5. mail, by certified mail with return receipt reguested,
at least 20 days prior to the effective date of the
forfeiture, on the purchaser and on persons who, at the time
of recordation of the notice of election to Forfeit, appear
on the records of the clerk and recorder of the county in
which the real property is located as having an interest in
or a lien or encumbrance on the property, the priority gof
which is subordinate to that of the seller, cr who have
requested a copy of such notice in the manner provided by
[gsection 6}. If mailed, the notice must be addressed to the
last mailing address filed in writing with the seller or
with the escrow agent or as designated on the request for
copy of notice of election to forfeit. If no address has
been filed with the seller or the escrow agent, a copy of
the notice may be mailed in care of the persan te whom any
recorded document evidencing an interest in or a lien or
encumbrance on the property was directed to be maiied at the
time of its recording.

(2) The notice of election t¢ forfeit must be

substantially in the following form:
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Notice of Election to Forfeit
The undersigned hereby gives notice that the purchaser
under that certain contract for deed, by and between
Cerrrersecrraaaaas . as seller, and

.. as purchaser, dated

fetnesroen s . s 19.., and recorded (if recorded) on
sesrananes c..sr 19.., in book or reel .....ci.eeann. , at
PAGE  cevrvee~y Tecords Of ...-iisiieeasaans eaes. County,

Montana, covering real property described as follows:

has failed to pay money due under the contract for deed for
a period of time in excess of that provided by Montana Code
Annotated [section 2({4)] and is now subject to having his
interest under the contract for deed forfeited. The money
due under the contract for deed that is reguired to be paid
to reinstate such contract for deed is as follows:

If the money due under the contract for deed is not
received by five o'clock p.m. on the ........... day of
............ v., 19.., being at least 20 days after the
serving of this notice, at ........: v.vs+s; Montana, the
interest of the purchaser and &ll persons who have an
interest in or a lien or encumbrance on the property, the

priority of which is subordinate to that of the seller, is

-8~
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forfeited.
Dated ..iiariarrrarenn-as 19000
Signature of Seller
Signature of Escrow Agent
{if any)

(3) A person need not be served with a copy of the
notice of eclection to forfeit unless the person, at the time
of recordation of the notice, appeared on the records of the
clerk and recorder of the county in which the real property
is located as having an interest in or a lien or encumbrance
on the property, the pricrity of which is subordinate to
that of the seller, or requested a copy of the notice in the
manner ptovided for in [secticn 6].

{4) FPFailure to serve a copy of the notlce of election
to forfeit on each person as stated in subsection (1) does
not invalidate the service of the notice of election to
forfeit as to persons served but extends the effective date
of the Fforfeiture until at least 20 days after the persons
not previously served have been served with a copy of the
notice.

(5) A purchaser who has failed to pay money due under
the contract for deed or any other person may, at any time

prior to expiration of the period provided for in the notice
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of election tc forfeit, avoid the forfeiture by complying
with the terms of the notice.

(6) If the purchaser or any other person timely
complies with the terms of the notice of electicn to
forfeit, the seller or the escrow agent shall record a
notice of reinstatement with the clerk and recorder of the
county in which the real property is located. The notice of
reinstatement must be substantially in the following form:

Notice of Reinstatement

The undersigned hereby gives notice that the notice of
election to forfeit, dated ............ <.+ 19.., pertaining
to a contract for deed which covers real property described

as follows:

R L I T T P S e et s e s e E PN el a e

which notice was recorded on ....... cennesaaaay 19.., in

book or reel ............, at page.........., records of

i et ittt . County, Montana, is cancelled.
Dated........ vy 19,000

D T L N I I I IP PR

Signature of Seller or
Signature of Escrow Agent
(if any)

Section 4. Completion of forfeiture by judicial
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process. At any time after expiration of the pericd provided
for in the notice of election toc forfeit issued in
accordance with [section 3(2)], the seller may ccmplete the
forfeiture of the interest of the purchaser and persons
having an interest in or a 1lien or encumbrance on the
property, the priority of whieh is subordinate to that of
the seller, by filing an action in the district court in the
county in which the real property is lacated to declare that
the interest of the persons has been forfeited and to quiet
title to the property in the seller. In the action, the
seller shall name as defendants the purchaser and each
person  who, at the expiration of the period provided for in
the notice of election to forfeit, had an interest in or a
lien or encumbrance on the property, the priority of which
was subordinate to that of the seller. WNothing in this
section precludes the seller from using, instead, the
completion of forfeiture by notice procedure in [section 51}.

Section 5., Completion of forfeiture by notice. (1) If
an escrow agent has been appointed to hecld documents and
collect money due under the contract for deed and the agent
has recorded and served the notice of electicn to forfeit,
as provided in (section 13}, the seller and escrow agent may
complete the forfeiture of the interest of the purchaser and
persons having an interest in or a lien or encumbrance on

the property, the priority of which i1s subordinate to that
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of the seller, by recordation of an affidavit of completion
of forfeiture with the clerk and recorder of the ccocunty in
which the real property is located. The clerk and recorder
shall index the affidavit of completion of forfeiture under
the classification in which conveyances of real property are
indexed.

{2) Recordatien of an affidavit of completion of
forfeiture terminates without right of redemption all right,
title, and interest of the purchaser and all persons having
an interest in or a lien or encumbrance cn the property, the
priority of which is subordinate to that of the seller,
including the interest of any perscn acquiring an interest
in or a lien or encumbrance on the property subseguent to
recordation of the notice of election to forfeit, ©On
recordation of the affidavit, the property reverts to the
seller clear of all interests, liens, and encumbrances, the
priority of which was subordinate to that of the seller. The
recordation of the affidavit of completion of forfeiture
also ralses a presumption of compliance with all
requirements of [this act] and constitutes conclusive
evidence of the meeting of the requirements in faver of
purchasers or encumbrancers for wvalue and without actual
notice.

(3) The affidavit of completion of forfeiture must be

substantially in the following form:

-12—
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affidavit of Completion of Porfeiture
The undersigned, being duly sgworn, deposes and says

that the purchaser under that certain contract for deed, by

ANA DELWEPBIL  +uvsasescsanssiesivasnenerey, A5 sSeller, and
Bt AN R e d s res s an e taany as purchaser, dated
wessanesarsasss, 19.., and recorded (if recorded) on
teereeneasnaasvess 19.., in book or reel ........, at page
e seaseeany under.Document NO., ¢ecvveviecneivesay records
Of ....-2v4ess222-... County, Montana, covering real property

described as follows:

and including personal property described as follows:

failed tc pay amounts due under the contract for deed; that
on the date the money was due, any provision of the contract
for deed which made time of the essence had not been waived
or bhad been reinstated in the manner provided for in Montana
Code Annotated [section 2(3)}; that the applicable period
stated in Montana Code Annotated [sectlon 2(4)] had expired
after the date the money was due; that a notice of election
to forfeit was recorded with the clerk and recorder of the
county in which the real property is located; that a copy of
the notice was served upon the purchaser and all persons
who, at the time of recordation of the notice of election to

forfeit, appeared on the records of the clerk and recorder
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of the county in which the real property was located as
having an interest in or a lien or encumbrance on the
property, the priority of which was subordinate to that of
the seller, or who had requested a copy of the notice in the
manner provided for in Montana Code Annotated {section &];
that the terms of the notice of election to forfeit were not
complied with prior to expiration of the period provided for
in the notice; and that all right, title, and interest of
the purchaser and all persons having an interest in or a
lien or encumbrance on the property, the pricrity of which
was subordinate to that of the seller, are by this affidavit
declared to be forfeited and to revert to the seller in
accordance with the terms of the contract for deed and the

laws of the State of Montana.

Signature of Seller
Signature of Escrow Agent
Section 6. Request for copy of notice of election to
forfeit. (1) Any person, including, without 1limitation, a
person  in paossession of the property aor having an interest
in or a lien or encumbrance on the property that is not
disclosed by a decument recorded with the clerk and recorder
of the county 1in which the real property is located, whe

desires a copy of a notice of election to forfeit under a

-14-
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contract for deed shall, prior to recording of a notice of
election to forfeit, record with the clerk and recorder of
the county in which the real property is located a request
for a copy of any notice of election to forfeit.

{2) A request for a copy of any notice of election to
forfeit under a contract for deed must be substantially in
the following form;

Request for Notice cf Election to Forfeit
Request is hereby made that a copy of any election to

forfeit under that contract for deed, by and between

Cr sttt e e Fre et it e ..or Aas seller, and
Ctesar st a . as purchaser, dated
Ceeran e e aayg 19.., and reccrded (if recorded) on
saesssvesnsy 19.., in book or reel ........., at page
setersesssiasssese.y under Document No. Cess i seaes ey

records of ..........0044....... County, Montana, covering

real property described as follows:

and including perscnal property described as follows:
be mMailed EO: uuiieiiivnrsnnnatacacennsioenunaneasrareanass

at ceineaas LRI T TR T T T T T T S P,

Cated this ....... day of .......ervuuunear 13...

Signature
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{3) The existence and contents of a recorded request
do not affect the title to the property or provide notice to
any person that a person requesting a copy of the notice has
an interest in or a lien or encumbrance on the property.

Section 7. Appointment of successor escrow agent —-
notice of substituticn. (1) If a person appointed as escrow
agent fails to qualify or is unwilling or unable to serve,
the seller may appoint a successcr escrow agent and the
appointment constitutes a substitution of escrow agent.

{2) The seller may at any time remove an escrow agent
for any reason and appoint a successor escrow agent, and the
appointment constitutes a substitution of escrow agent.

{3} A substitution of an escrow agent must be made by
written notice, personally delivered or mailed in the U.S.
mail, first class, postage prepaid, to the purchaser, the
escrow agent, and the successor escrow agent and recorded
with the clerk and recorder of the county in which the real
property is located.

(4} A notice of substitution of escrow agent must be
substantially in the following form:

Kotice of Substitution of Escrow Agent

The undersigned seiler hereby appolints:
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successor escrow agent under that certain contract for deed,

by and between J..icic0000e eeaaaane +.+y as seller, and
C b ietsaascstvrsasesanann PR as purchaser, dated
Creensar et e vees 19.., and recorded (if recorded) on
e edrar e e wees L9.., 10 book Or TERl L..ieiieen-n , at
o7 To V- , under Document NO. ......... .. records of

et eseeenians weeseassaar-s County, Montana, covering real

Signature of Seller

Section 8. Enforcement of acceleration clause -=
foreclosure as mortgage. (1) A contract for deed may provide
that the seller may elect to accelerate the principal
balance due under the contract for deed to the seller on the
purchaser's failure to pay the money due, and if the
contract for deed sco provides, the seller may accelerate the
principal balance due to the seller at any time after the
purchaser has failed to pay the money due under the contract
for deed., The acceleration may occur before or after the
expiration of the applicable period stated in [section 3].

If the seller elects to accelerate the principal balance due
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to the seller, the seller may only foreclose the contract
for deed as a mortgage. If a purchaser is in default under
the contract for deed for reasons other than failing to pay
money due under the contract for deed, the seller may only
foreclose the contract for deed as a mortgage.

{2) If an action to foreclose a contract for deed has
been filed pursvant to subsection (1), a forfeiture, by
judicial process as provided by [section 4} or by notice as
provided by (section 5], may not thereafter be completed
unless the foreclosure action is first dismissed and a
notice of election to forfeit is served in the manner and on
the persons provided for in [section 3].

(3) Foreclosure in the manner provided by law for
foreclosure of mortgages on real property includes the right
of redemption, right to a deficiency, as well as all other
rights and obligations provided for by law.

Section 9. Other remedies. (1) The seller may maintain
an action against any person, including the purchaser, for a
claim for relief if injury or damages occur, or may occur,
to the property, including without limitation an action for
damages or to prevent any of the following:

(a) physical abuse to or distribution of the property:

{b) waste; or

{c] impairment of security provided by the contract

for deed.

-18-~
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(2) An action for recovery of damages under subsection
(1) may be maintained:

fa) at any time bhefore the seller elects to forfeit or
foreclose the purchaser's interest in the property;

(b) within 90 days after completion of a forfeiture of
the purchaser’'s interest in the property as provided by
[section S5};

{c) in conjunction with completion of a forfeiture of
the purchaser's interest in the property as provided by
[section 4}; or

(d] in caonjunction with the seller foreclosing the
contract for deed as a mortgage as provided for in [section
aj.

{3) The remedies provided by [this act] are in
addition to and do not preclude any octher remedy granted
either by the contract for deed or by law that is not
inconsistent with [this act].

Section 10. Contracts for deed executed before
[effective date of this act]. (1) All contracts for deed
executed before {the effective date of this act] may be
foreclosed by notice as provided for in [this act] and with
the same effect as provided for in [this act] if:

{a) the contract for deed provides for foreclosure by
recordation of a quit claim deed, whether escrowed or not,

after a notice period, whether or not acceleration is
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required as a condition precedent to recordation;

{b) notice is given the purchaser in the form required
by the contract for deed and for a period before foreclosure
that is equal to the longer of the period required by
Isection 2{4)] or the periocd or collective periods for
curing the default and acceleration of the balance required
under the contract for deed;

(¢} the method of service 1is made in the manner
prescribed in [this act] unless a moré stringent form of
service is reguired under the contract for deed, and if a
more stringent form of service is reguired under the
contract for deed, service must be made in the manner
provided for in the contract for deed; and

{d) both the quit claim deed required by the contract
for deed and affidavit of completion of forfeiture required
by this chapter are recorded,

{2) If a contract for deed executed before [the
effective date of this act] may not be foreclosed by notice
as provided in subsection (1), the seller may elect to
foreclose the contract for deed under [section B].

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

BiLL No. OB

INTRODUCED BY yd
A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR

FORFEITURE OF PURCHASERS' INTERESTS UNDER CONTRACTS FOR DEED
FOR CONVEYANCE OF REAL PROPERTY; AND TO PROVIDE AN
OPPORTUNITY FOR REINSTATEMENT OF SUCH CONTRACTS AND

CANCELLATION OF THE FORFEITURE PROCEEDINGS."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Secticn 1. Defipitions. &As used in [this act}, the
following definitions apply:

(l) “Contract for deed” means a contract for
conveyance of real property, a contract for deed, a contract
to convey, an agreement for sale, or any similar contract
through which the seller has conveyed to a purchaser
equitable title in property and under which the seller is
obligated to convey to the purchaser the remainder of the
seller's title in the property, whether legal or equitable,
on payment in full of all money due under the contract for
deed. [This act} does not apply to purchase contracts and
receipts, escrow instructions, or similar executory
contracts that are intended to control the rights and
obligations of the parties to executory contracts pending

the closing ©f a sale or purchase transaction, nor does it
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apply to contracts in which the primary purpose is to secure
the lending of money.

(2} "Escrow agent" means a joint agent of seller and
purchaser, appointed under a contract for deed or under a
separate agreement executed by the seller and the purchasert
to hold documents and collect money due under the contract
for deed, who does business under the laws of this state as
a bank, trust company, savings and loan association, title
insurance company, or agent thereof, or a legal entity that
is 1licensed, chartered, or requlated by the federal deposit
insurance corporation, the comptroller of the currency or
the federal savings and loan insurance corporation, or a
person who is a member or a firm whose members are members
of the state bar of Montana.

{3) "Money due under the contract for deed" means:

{a) any principal and interest payments that are
currently due and payable to the seller;

{(p) any principal and interest payments that are
currently due and payable to other persons who hold existing
liens and encumbrances on the property, the unpaid principal
portion of which constitutes a portion of the purchase
price, as stated in the contract for deed, if the principal
and interest payments were paid by the seller pursuant to
the terms of the contract for deed and to protect his

interest in the property:
. SECOND READING
HEB gog



10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 1066/01

(c} any delinquent taxes and assessments, including
intarest and penalty, due and payable to any governmental
entity authorized to impose liens on the property, that are
the purchaser's obligations under the contract for deed, if
the taxes and assessments were paid by the seller pursuant
to the terms of the contract for deed and to protect his
interest in the property;

{d) any unpaid premiums for any policy or policles of
insurance that are the obligation of the purchaser to
maintain under the contract for deed, if the premiums were
paid by the seller pursuant to the terms of the contract For
deed and to protect his interest in the property.

(4) "Property" means the real property described in
the contract for deed and any personal property included
under the contract for deed.

{5) "Furchaser" means the person or any successcr in
interest to the person who has contracted to purchase the
seller's title to the property that is the subject of the
contract for deed.

(6} "Seller" means the person or any successor in
interest to the person whe has costracted to convey his
title to the property that is the subject of the contract
for deed.

Section 2. PForfeiture of interest of purchaser in

default under contract for deed. (1} If a purchaser is in
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default by failing tc pay money due under the contract for
deed, a seller may, after expiration of the applicable
period stated in subsection (4} and after serving the notice
of election to forfeit srated in [section 3], complete the
forfeiture of the purchaser's interest in the property in
the manner provided by [section 4 or 5]. If the seller
elects to accelerate the principal or if the purchaser is in
default under the contract for deed for reasons other than
failing to pay wmoney, foreclosures may be had only as
provided in [section B].

{2) The interest of a purchaser in any personal
property included in a contract for deed is subject to
forfeiture c©:r foreclosure in the same manner as the real
property, except that forfeiture or foreclosure does not
affect or impair the rights of a holder of a security
interest whose interest in the perscnal property is not
subordinate to that of the seller.

{(3) If & contract for deed provides that time is of
the essence, a waiver of that provision cccurs only if the
gseller has accepted money due under the contract for deed in
an amount which i3 less than the toral money due under the
contract for deed at the time of the acceptance. Receipt of
any money due under the contract for deed by an escrow agent
does not constitute acceptance by the seller. A seller's

delzy in exercising any remedy granted either by the
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contract for deed or by law does not constitute a waiver of
a time~is-of-the-essence provision, If the
time-is-cf-the-essence provision has been waived, the seller
may reinstate the provision by serving a written notice on
the purchaser and the escrow agent, if one has been
appointed, requiring strict performance of the purchaser's
cbligations to pay money due under the contract for deed.
The notice must be served, either by delivery in person or
deposit in the U.S. mail, first class, postage prepaid, at
least 20 days prior to the date on which the seller will
require the purchaser to pay the money due under the
contract for deed. A copy of the notice need not be recorded
in the county in which the real property is located or
served on any person other than the purchaser and the escrow
agent, if one has been appointed.

{4} Forfeiture of the interest of a purchaser in the
property for failure to pay money due under the contract for
deed may be enforced only after expiration of the following
periods after the date such money was due:

{a) Lf there has been paid less than 20% of the
purchase price, 30 days;

{b) if there has been paid 20% or more but less than
30% of the purchase price, 60 days;

(c) if there has been paid 30% or more but 1less than

50% of the purchase price, 120 days;
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(d) 1if there has been paid 50% or more of the purchase
price, 180 days; or

(e} 1if the monies due under the contract for deed are
in excess of $500,000 and the contract for deed does not
involve the sale of farm aor ranch property, the expiration
periods of subsections (4)(a) through (4)(d) may bhe waived
in writing by the purchaser and different expiration periocds
agreed to by the seller and the purchaser in writing. Under
such contract for deed for which waiver and agreement have
occurred, all other provisions of [this act] apply.

{(5) For the purpose of computing the percentage of the
purchase price paid under subsection (4}, the total of only
the following constitutes payment on the purchase price:

{fa) downpayments paid to the seller;

{b) principal payments paid to the seller on the
contract for deed; and

(c} principal payments paid to other persons who hold
liens or encumbrances on the property, the principal portion
of which constitutes a portion of the purchase price, as
stated under the contract for deed.

Section 3. HNotice of election to forfeit -- notice of
reinstatement of purchaser's interest. (1} If the seller
elects to forfeit the purchaser's interest in the property,
the seller and the escrow agent, if one has been appointed,

shall record a notice of election to forfeit with the clerk

—f -



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

LC 1066401

and recorder of the county in which the real praoperty is
located, A notice of election to forfeit is ineffective
unless rec¢orded after expiration of the applicable period
prescribed in [section 2(4}]. A copy of the notice must be
served, either by delivery in person or by deposit in the
U.S. mail, by certified mail with return receipt requested,
at least 20 days prior to the effective date of the
forfeiture, on the purchaser and on persons who, at the time
of recordation of the notice of election to forfeit, appear
on the records of the clerk and recorder of the county in
which the real property is located as having an interest in
or a lien or encumbrance on the property, the priority of
which is subordinate to that of the seller, or who have
requested a copy of such notice in the manner provided by
[section 6]. If mailed, the notice must be addressed to the
last mailing address filed in writing with the gseller or
with the escrow agent or as designated on the reguest for
copy of notice of election to forfeit. If no address has
been filed with the seller or the escrow agent, a copy of
the notice may be mailed in care of the person to whom any
recorded document evidencing an interest in or a lien or
encumbrance on the property was directed tc be mailed at the
time of its recording.

{2) The notice of electicn to Fforfeit must be

substantially in the following form:

-7-
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Notice of Election to Forfeirt

The undersigned hereby gives notice that the purchaser
under that certain contract £or deed, by and between
...... PO T as seller, and
ettt eiaieereaeteevssasaerseaaenss a5 purchaser, dated
P i9..., and recorded {if recorded) on
eeseraaraanaesy 19,., in book or reel ..........0000 at
PAge  s.....sa5 records of L......cciess..e.... County,
Montana, covering real property described as follows:

R LI R AL I I SR A A}

and inciuding personal property described as follows:

has failed to pay money due under the contract for deed for
a period of time in excess of that provided by Montana Code
Annotated [secticn 2{4}] and is now subject to having his
interest under the contract for deed forfeited. The money
due under the contract for deed that is required to be paid
to reinstate such contract for deed is as follows:

If the money due under the contract for deed is not

received by five o'clock p.m. on the ........... day of
eseeaenensseses 19.., being at 1least 20 days after the
serving of this notice, at ...i.iiecaarans , Mcntana, the

interest of the purchaser and all perscns whe have an
interest in or a lien or encumbrance on the preoperty, the

priority of which is subordinate to that of the seller, is
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forfeited.
Dated .vscvvesavannenang 19040

......... P N A R R R B R I

Signature of Escrow Agent
(if any)

{3) A person need not be served with a copy of the
notice of election to forfeit unless the person, at the time
of recordation of the notice, appeared on the records of the
clerk and recorder of the county in which the real property
is located as having an interest in or a lien or encumbrance
on the property, the priority of which is subordinate to
that of the seller, or requested a copy cf the notice in the
manner provided for in {section &].

{4) Failure toc serve a copy of the notice of election
to forfeit on each person as stated in subsection (1) does
not invalidate the service of the notice of election ko
forfeit as to persons served but extends the effective date
of the Fforfeiture until at least 20 days after the persons
not previously served have been served with a copy of the
notice.

(5} A purchaser who has failed to pay money due under
the contract for deed or any other person may, at any time

prior to expiraticon of the period provided for in the notice
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of election to forfeit, avoid the forfeiture by complying
with the terms of the notice.

(6} If the purchaser or any other person timely
complies with the terms of the notice of election to
forfeit, the seller or the escrow agent shall record a
notice of reinstatement with the clerk and recorder of the
county in which the real property is located. The notice of
reinstatement must be substantially in the following form:

Notice of Reinstatementl

The undersigned hereby gives notice that the notice of
election to Eorfeit, dated ......cciven.. , 19.., pertaining
to a contract for deed which covers real property described

as follows:

which notice was recorded on  .......ccceuvennnn , 19.., in
book or reel ............ . at page..... +e-.., records of
Caaeee s e County, Mentana, 1s cancelled.
Dated......... eaaaraen s 19

P R L I T I I SR

Signature of Seller or
Signature of Escrow Agent
(if any)

Section 4., Completion of forfeiture by judicial
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process. At any time after expiration of the period provided
for in the notice of election to forfeit issued in
accordance with [section 3(2)], the seller may complete the
forfeiture of the interest of the purchaser and persons
having an interest in or a lien or encumbrance on the
property, the priority of which is subordinate to that of
the seller, by filing an action in the district court in the
county in which the real property is located to declare that
the interest of the persons has been forfeited and to quiet
title to the property in the seller. In the action, the
seller shall name as defendants the purchaser and each
person who, at the expiration of the period provided for in
the notice of election to forfeit, had ar interest in or a
lien or encumbrance on the property, the priority of which
was subordinate to that of the seller. Nothing in this
section precludes the seller from using, instead, the
completion of forfeiture by notice procedure in [section 5].

Section 5. Completion of forfeiture by notice. (1} If
an escrow agent has been appeointed to heold documents and
collect money due under the contract for deed and the agent
nas recorded and served the notice of election to Fforfeit,
as provided in [section 3], the seller and escrow agent may
complete the forfeiture of the interest of the pirchaser and
persons having an interest in or a lien or encumbrance on

the property, the priority of which is subordinate to that
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of the seller, by recordation of an affidavit of completicn
of forfeiture with the clerk and recorder of the ccunty in
which the real property is located. The clerk and recurder
shall index the affidavit of completion of forfeiture under
the classificacion in which conveyances of real property are
indexed.

[2) Recordation of an affidavit of completion of
Eorfeiture terminates without right of redempticn all right,
title, and interest cof the purchaser and all persons having
an interest in or a lien or encumbrance on the property, the
priority of which is subordinate to that of the seller,
including the interest of any person acquiring an interest
in or a lien or encumbrance on the property subsequent to
recordation of the notice of election to forfeit. On
recordaticn of the affidavit, the property reverts to the
seller clear of all interests, liens, and encumbrances, the
priority of which was subordinate to that of the seller. The
recordation of the affidavit of completion of forfeiture
also raises a presumption of compliance with all
regquirements of [this act] and constitutes conclusive
evidence of the meeting of the requirements in favor of
purchasers or encumbrancers ‘For wglve —and withodt dciwal
notice.

{3y The affidavit of completion of forfeiture must be

substantially in the following form;

_12_
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affidavit of Completion of Forfeiture
The undersigned, being duly sworn, deposes and says

that the purchaser under that certain contract for deed, by

and between ........i.ccittencnicneesrey as seller, and
P T as purchaser, dated
esersnereeseesy 19.., and recorded (if racorded) on
Cersveceenasesenay 19.., in book or reel ......... at page
veieceseenen, under Document NO, i.ice.isvearsssrssye [ecords
9f ....useeseees.... County, Montana, covering real propecty

described as follows:

and including personal property described as follows:

failed to pay amounts due under the contract for deed; that
on the date the money was due, any provision of the contract
for deed which made time of the essence had not been waived
or had been reinstated in the manner provided for in Montana
Code Annotated [section 2(3)]; that the applicable period
stated in Montana Code Annotated [section 2(4)] had expired
after the date the money was due; that a notice of election
to forfeit was recorded with the clerk and recorder of the
county in which the real property is located; that a copy of
the notice was served upon the purchaser and all persons
who, at the time of recordation of the notice of election to

ferfeit, appeared on the records of the clerk and recorder
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of the county in which the real property was located as
having an interest in or a 1lien or encumbrance on the
property, the priority of which was subordinate to that of
the seller, or who had requested a copy of the notice in the
manner provided for in Montana Code Annotated [section 61;
that the terms of the notice of election to forfeit were not
complied with prior to expiration of the period provided for
in the notice; and that all right, title, and 1interest of
the purchaser and all persons having an interest in or a
lien or encumbrance on the property, the priority of which
was subordinate to that of the seller, are by this affidavit
declared to be forfeited and to revert to the seller in
acceordance with the terms of the contract for deed and the

laws of the State of Montana.

Signature of Seller
Signature of Escrow Agent
Section 6. Request for copy of notice of election to
forfeit. (1) aAny person, including, without limitation, a
person in possession of the property or having an interest
in or a lien or encumbrance on the property that 1is not
disclosed by a document recorded with the clerk and recorder
of the county in which the real property 1s located, who

desires a copy of a notice of election to forfeit under a
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contract for deed shall, prior to recording of a notice of
election to forfeit, record with the clerk and recorder of
the county in which the real property is located a reguest
for a copy of any notice of election to forfeit.

(2) A request for a copy of any notice of election to
forfeit wunder a contract for deed must be substantially in
the following form:

Reguest for Notice of Election to Forfeit

Request is hereby made that a copy of any election to
forfeit wunder that contract for deed, by and between
- 11 seller, and
L r N as et et i s csseeresatasr g as purchaser, dated
e aaser ey 19.., and recorded {if recorded) on
veensesesacy 1%.., in book or reel ........., at page
tesesssesccssssssssy Under Document No. cesrisearsrs ey
records of ......eierieeren..... County, Montana, covering
real property described as follows:
and including personal property described as follows:
be mailed £0! 4. reeer i st e s
2 < L R T T

Dated this ....... day of ......ciuvivennace 190,

Signature
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(3) The existence and contents of a recorded request
do not affect the title to the property or provide notice to
any person that a person requesting a copy of the notice has
an interest in or a lien or encumbrance on the propezty.

Section 7. Appointment of successor escrow agent --
notice of substitution. (1) If a person appointed as escrow
agent fails to qualify or is unwilling or unable to serve,
the seller may appoint a successor escrow agent and the
appointment constitutes a substitution of escrow agent.

(2) The seller may at any time remove an escrow agent
for any reason and appoint a successor escrow agent, and the
appointment constitutes a substitution of escrow agent.

(3) A substitution of an escrow ageni must be made by
written notice, personally delivered cr mailed in the U.S.
mail, first class, postage prepaid, toc the purchaser, the
escrow agent, and the successor escrow agent and recorded
with the clerk and recorder of the county in which the real
property is located.

{4) A notice of substitution of escrow agent must be
substantially in the follewing form:

‘Notice of Substiteiien «&f Lstsrow hgent

The undersigned seller hereby appoints:

B R I I R R I T R R N I I IR IE AR R
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successor escrow agent under that certain contract for deed,

by and between ........c0000000 SRR , as seller, and
et r e et a e ' as purchaser, dated
Cieveianerasssssener 19.., and recorded (if recorded) on

teerennseeressa-wys 19.., in bock or reel ............, at
Page ....-u.. ., under Document No., ...... +vees records of
.......... eitreesssc-sssenss County, Montana, covering real

property described as follows:

e v n s v R R N I N A SR S N NN ] e e s

Dated this ..... day 0f ...vivnicnnnrssvesaay 19...
Signature of Seller

Section 8. Enforcement of acceleration clause -
foreclosure as mortgage. (1) A contract for deed may provide
that rhe seller may elect to accelerate the principal
balance due under the contract for deed to the seller on the
purchaser's failure to pay the money due, and if the
contract for deed so provides, the seller may accelerate the
principal balance due to the seller at any time after the
purchaser has failed to pay the money due under the contract
fsor deed. The acceleration may occur before or after the
expiration o©f the applicable period stated in [section 3].

If the seller elects to accelerate the principal balance due
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to the seller, the seller may only foreclecse the contract
for deed as a mortgage. If a purchaser is in default under
the contract for deed for reasons other than failing to pay
money due under the contract for deed, the seller may only
foreclose the contract for deed as a mortgage.

(2) 1If an action to foreclose a contract for deed has
been filed pursuant to subsection (1), a forfeiture, by
judicial process as provided by [section 4] or by notice as
provided by [section 5], may not thereafter be completed
unless the foreclosure action is first dismissed and a
notice of election to forfeit is served in the manner and on
the persons provided for in [section 3].

{3) Foreclosure 1in the manner provided by law for
foreclosure of mortgages on real property includes the right
of redemption, right to a deficiency, as well as all other
rights and obligations provided for by law.

Section 9. Other remedies. (1} The seller may maintain
an action against any person, including the purchaser, for a
claim for relief iF injury or damages occur, or may occur,
to the property, including without limitation an action for
damages or to prevent any of the following:

{a) physical abuse to or distribution of the property;

(b) waste; or

{c) impairment of security provided by the contract

for deed.
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(2) An action for recovery of damages under subsection
[1l) may be maintained:

{(a) at any time before the seller elects to forfeit or
foreclose the purchaser's interest in the property;

(b) within 90 days after completion of a forfeiture of
the purchaser's interest in the property as provided by
[section 5];

{cy in conjunction with completion of a forfeiture of
the purchaser's interest in the property as provided by
[section 4]; or

(d) in vconjunction with the seiler foreclosing the
contract for deed as a mortgage as provided for in ([section
8].

(3) The remedies provided by {this act] are in
addition to and do not preclude any other remedy granted
either by the contract for deed or by law that is not
inconsistent with (this act].

Section 10, Contracts for deed executed before
{effective date of this act]. (1) All contracts for deed
executed befare [the effective date of this act] may be
foreclosed by notice as provided for in [this act] and with
the same effect as provided for in [this act] if:

{a) the contract for deed provides for foreclosure by
recordation of a quit claim deed, whether escrowed or not,

after a notice period, whether or not acceleration is
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required as a condition precedent to recordation;

{b) notice is given the purchaser in the form required
by the contract for deed and for a period before foreclasure
that is equal to the longer of the period required by
[section 2f4)) or the period or collective periods for
curing the default and acceleration of the balance required
under the contract for deed;

(e¢) the methoed of service 1is made in the manner
prescribed in [this act] unless a moré stringent form of
service 1s required under the contract for deed, and 1if a
more stringent form of service is reguired under the
contract for deed, service must be made in the manner
praovided for in the contract for deed; and

{d) both the gquit claim deed required by the contract
for deed and affidavit of completion of forfeiture required
by this chapter are recorded.

{2) If a contract for deed executed before [the
effective date of this act] may not be foreclosed by notice
as provided in subsection (1), the seller may elect to
foreclose the contract for deed under {section 8].

~End-
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, BILL No. ZO%

INTRODUCED BY V4

A BILL FOR AN ACT ENTITLED:

"AN ACT TO PROVIDE FOR
FORFEITURE OF PURCHASERS' INTERESTS UNDER CONTRACTS FOR DEED
FOR CONVEYANCE OF REAL PROPERTY; AND TO PROVIDE AN
OPPORTUNITY FOR REINSTATEMENT OF SUCH CONTRACTS  AND

CANCELLATION OF THE FORFEITURE PROCEEDINGS."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Definitions. As wused in [this act], the
following definitions apply:

{1) “"Contract £for deed" means a contract for
conveyance of real property, a contract for deed, a contract
to convey, an agreement for sale, or any similar contract
through which the seller has conveyed to a purchaser
equitable title in property and under which the seller is
obligated to convey to the purchaser the remainder of the
seller's title in the property, whether legal or equitable,
on payment in full of all money due under the contract for
deed. |[This act] does not apply to purchase contracts and
executory
contracts that are intended to contrel the rights and
obligations of the parties to executory contracts pending

the closing of a sale or purchase transaction, nor does it
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apply to contracts in which the primary purpose is to secure
the lending of money.

(2) "Escrow agent" means a joint agent of seller and
purchaser, appointed under a contract for deed or under a
separate agreement executed by the seller and the purchaser
to hold documents and collect money due under the contract
for deed, who does business under the laws of tﬁis state as
a bank, trust company, savings and lcan association, title
insurance company, or agent thereof, or a legal entity that
is licensed, chartered, or regulated by tﬁe federal deposit
insurance corporation, the comptroller of the currency or
the federal savings and loan insurance corporation, or a
person who is a member or a Eirm whose members are members
of the state bar of Montana. '

{3) "Money due under the contract for deed” means:

{a) any principal and interest payments that are
currently due and payable to the seller;

{b) any principal and interest payments that are
currently due and payable to other perscns who hold existing
liens and encumbrances on the property, the unpaid principal
portion of which constitutes a porticen of the purchase
price, as stated in the contract for deed, if the principal
and interest payments were paid by the seller pursuant to
the terms of the contract for deed and to protect his

interest in the property;
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{c) any delinquent taxes and assessments, including
interest and penalty, due and payable to any governmental
entity authorized to impose liens on the property, that are
the purchaser's obligations under the contract for deed, if
the taxes and assessments were paid by the seller pursuant
to the terms of the contract for deed and to protect his
interest in the property:

(d} any unpaid premiums for any policy ot policies of
insurance that are the obligation of the purchaser to
maintain under the coantract for deed, if the premiums were
paid by the seller pursuant to the terms of the contract for
deed and to protect his interest in the property.

(4} "Property" means the real property described in
the contract for deed and any personal property included
under the contract for deed.

{5) "Purchaser" means the person Or any Sguccessor in
interest to the person who has contracted to purchase the
seller's title to the property that is the subject of the
contract for deed.

[6) “Seller" means the person oOf any successocr in
interest to the person who has contracted to convey his
title to the property that is the subject of the contract
for deed.

Section 2., Forfeiture of interest of purchaser in

default under contract for deed. (1) If a purchaser is in
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default by failing to pay money due under the contract Ffor
deed, a seller may, after expiration of the applicable
period stated in subsection (4) and after serving the notice
of election to forfeit stated in [section 3], complete the
forfeiture of the purchaser's interest in the property in
the manner provided by [section 4 or S]. If the seller
elects to accelerate the principal or if the purchaser is in
default under the contract for deed for reasons other than

failing to pay money, foreclosures may be had only as

.provided in [section 8].

(2) The interest of a purchaser in any personal
property included in a contract for deed is subject to
forfeiﬁure or foreclosure in the same manner as the real
property, except that forfeiture or foreclosure does not
affect or impair the rights of a holder of a security
interest whose interest in the personal property is not
subordinate to that of the seller.

(3) If a contract for deed provides that time is of
the essence, a waiver of that provision occurs only if the
seller has accepted money due under the contract for deed in
an amount which is less than the total money due under the
contract for deed at the time of the acceptance. Receipt of
any money due under the contract for deed by an escrow agent
does not constitute acceptance by the seller. A seller's

delay in exercising any remedy granted eilther by the
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contract for deed or by law does not constitute a waiver of
a time-is-of-the-essence provision. if the
time-is~of-the-essence provision has been waived, the seller
may reinstate the provision by serving a written nétice on
the purchaser and the escrow agent, if one has been
appointed, requiring strict performance of the purchaser's
obligations to pay money due under the contract for deed,
The notice must be served, either by delivery in person or
deposit in the U.5. mail, first class, postage prepaid, at
least 20 days prior to the date on which the seller will
réquite the purchaser to pay the money due under the
contract for deed. A copy of the notice need not be recorded
in the county in which the real property is lecated or
served on any person other than the purchaser and the escrow
agent, if one has been appointed.

{(4) Forfeiture of the interest of a purchaser in the
property for failure toc pay money due under the contract Eor
deed may be enforced only after expiration of the following
periods after the date such money was due:

(a) if there has been paid 1less than 20% of the
purchase price, 30 days;

(b) if there has been paid 20% or more but less than
30% of the purchase price, 60 days;

{c) if there has been paid 30% or more but less than

50% of the purchase price, 120 days;
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(d) ‘if there has been paid 50% or more of the purchase
price, 180 days; cor

(e) if the monies due under the contract for deed are
in excess of $500,000 and the contract for deed does not
involve the sale of farm or ranch property, the expiration
periods of subsections (4){a) through (4){d) may be waived
in writing by the purchaser and different expiration periods
agreed to by the seller and the purchaser in writing. Under
such contract for deed for which waiver and agreement have
occurred, all other provisions of {this act] apply.

{(5) For the purpose of computing the percentage of the
purchase price paid under subsection (4), the total of only
the following constitutes payment on the purchase price:

{a) downpayments paid to the seller;

{b) principal payments paid to the seller on the
contract for deed; and ‘

{c) principal payments paid to other persons who hold
liens or encumbrances on the property, the principal portion
of which constitutes a portion of the purchase price, as
stated under the contract for deed.

Section 3. Notice of election to forfeit -- notice of
reinstatement of purchaser's interest. {1) If the seller
elects to forfeit the purchaser's interest in the property,
the seller and the escrow agent, if one has been appointed,

shall record a nctice of election to forfeit with the clerk
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and recorder of the county in which the reai property is
located. A notice of election to forfeit is ineffective
unless recorded after expiration of the applicable period
prescribed in [section 2(4)). A copy of the notice must be
served, either by delivery in perscn or by deposit in the
U.S. mail, by certified mail with return receipt requested,
at least 20 days prior to the effective date of the
forfeiture, on the purchaser and on persons who, at the time
of recordation of the notice of election toc forfeit, appear
on the records of the clerk and recorder of the county 1in
which the real property is located as having an interest in
or a lien or encumbrance on the property, the priority of
which 1is subordinate to that of the seller, or who have
requested a copy of such notice in the manner provided by
(section a). If mailed, the notice must be addressed to the
last mailing address filed in writing with the seller or
with the escrow agent or as designated on the request for
copy of notice of election te forfeit. If no address has
been filed with the seller or the escrow agent, a copy of

the notice may be mailed@ in care of the person to whom any

recorded doacument evidencing an interest in or a lien or

encumbrance on the property was directed to be mailed at the
time of its recording.
{2) The notice of elegtion to forfeit must be

substantially in the following form:
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Notice of Election to Forfeit
The undersigned hereby gives notice that the purchaser

under that certain contract for deed, by and between

..... T I KT as seller, and
..... Fiisrssssrettsessreessseaaanensase, as purchaser, dated
frtaaeaea s . 19.., and recorded (ifF recorded) on
M rerseceneannan . 19;., in book or reel ...... -1
PAge cee.e-a- , records of ....... heesennnnn +.. County,

Montana, covering real property described as follows:

m e At I8 A A I A s esssteeretancetananssne as b s s e s v bseantrrann

has failed to pay money due under the contract for deed for
a period of time in excess of that provided by Montana Code
Annotated [section 2(4)) and is now subject to having his
interest under the contract for deed forfeited. The money
due under the contract for deed that is required to he paid
to reinstate such contract for deed is as follows:

If the money due under the contract for deed is not
received by five o'clock p.m. on the ........... day of
.......... wese.y 19.., being at least 20 days after the
serving of this notice, at .....c0vi0vuvnsn , Montana, the
interest of the purchaser and all persons who have an
interest in or a lien or encumbrance on the property, the

priority of which is subordinate to that of the seller, is
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forfeited.

Dated .......c....n caees 1904,

Signature of Seller
Signature of Escrow Agent
(if any)

(3) A person need not be served with a copy of the
notice of election to forfeit unless the person, at the time
of recordation of the notice, appeared on the reccrds of the
clerk and recorder of the county in which the real property
is located as having an interest in or a lien or encumbrance
on the property, the pricrity of which is subordinate to
that of the seller, or requested a copy of the notice in the
manner provided for in [section 6].

{4) Failure tc serve a copy of the notice of election
ta forfeit on each person as stated in subsection (1) dces
not invalidate the service of the notice of electicn to
forfeit as to persons served but extends the effective date
of the forfeiture until at least 20 days after the persons
not previously setrved have been served with a copy of the
notice.

{5) A purchaser who has failed to pay money due under
the contract for deed or any other person may, at any time

prior to expiration of the period provided for in the notice
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of election to forfeit, avoid the forfeiture by cdmplyinq
with the terms of the notice.

(6) IF the purchagser or any other person timely
complies with the terms of the notice of election to
forfeit, the seller or the escrow  agent shall record a
notlce of Treinstatement with the clerk and recorder of the
county in which the real property is located. The notice of
reinstatement must be substantially in the following form:

Notice of Reinstatement.

The undersigned hereby gives notice that the notice of
election to forfeit, dated .....v.c...n. .y 19.., pertaining
to a contract for deed which covers real property described

as follows:

and including personal property described as follows:
which notice was recorded on s.ii.ionnnn. veeessssr 19,0, in
boock or reel .......e0..., at page.........., records of

....... Wesssseaeassssass County, Montana, is cancelled.

Signature of Seller or
Signature of Escrow Agent
{if any)

Section 4. Completion of forfeiture by judicial
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process. At any time after expiration of the pericd provided
for in the notice of election to forfeit issued in
accordance with [section 3{(2)], the seller may complete the
forfeiture of the interest of the purchaser and persons
having an interest in or a lien or encumbrance on the
property, the priority of which is subordinate to that of
the seller, by Filing an action in the district court in the
county in which the real property is located to declare that
the interest of the persons has been forfeited and to quiet
title to the property in the seller. In the action, the
seller shall name as defendants the purchaser and each
person who, at the expiration of the period provided for in
the notice of election to forfeit, had an interest in or a
lien o©r encumbrance on the property, the priority of which
was subordinate to that of the seller. Nothing in this
section precludes the seller £from using, instead, the
completion of forfeiture by notice procedure in [section 5].

section 5. Completion of forfeiture by notice. (1) If
an escrow agent has been appointed to hold documents and
collect money due under the contract for deed and the agent
has reccorded and served the notice of election to ferfeit,
as provided in [section 3], the seller and escrow agent may
complete the forfeiture of the interest of the purchaser and
persens having an interestrin«érxaulienn-OF"encumbrance on

the property, the priority of which is subordinate to that

~-11-
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of the seller, by recordation of an affidavit of completion
of forfeiture with the clerk and recorder of the county in
which the real property is located. The clerk and recorder
shall index the affidavit of completion of forfeiture under
the classification in which conveyances of real property are
indexed.

(2) Recordation of an affidavit of completion cof
forfeiture terminates without right of redemption all right,
title, and interest of the purchaser and all persons having
an interest in or a lien or encumbrance on the property, the
priority of which is subordinate to that of the seller,
including the interest of any person acguiring an interest
in or a lien or encumbrance on the property subsequent to
recordation of the notice of election to forfeit. On
recordation of the affidavit, the property reverts to the
seller c¢lear of all interests, liens, and encumbrances, the
priority of which was subordinate to that of the seller. The
recordation of the affidavit of completion of forfeiture
compliance with all

also raises a presumption of

requirements of [this act] and constitutes conclusive
evidence of the meeting of the requirements in favor of
purchasers or encumbrancers for value and without actual
notice.

B (3) The affidavit-of-ecmpletieon of.forfeiture must be

substantially in the following form:

-12-
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Affidavit of Completion of Forfeiture

The undersigned, being duly sworn, deposes and says
that the purchaser under that certain contract for deed, by
and betWweeNn ..c.c.iirraisrsssriessaansee, as seller, and
P teresenuaanssrrtrsrecenennny as purchaser, dated
“rieeessenneees, 19.., and recorded (if recorded) on
essbes et anacenn wer 19.., in book or reel ........, at page
cersesesacesey under Document NO. sresvsrnaacss «aessqs Lecords

Of ,iisese00ss00-2.a County, Montana, covering real property

described as follows:

failed to pay amounts due under the contract Eot.deed; that
on the date the money was due, any provision of the contract
for deed which made time of the essence had not been waived
or had been reinstated in the manner provided for in Montana
Code Annotated [section 2(3}]; that the applicable period
stated in Montana Code Annctated [section 2(4)] had expired
after the date the mcney was due; that a notice cof election
ta forfeit was recorded with the clerk and recorder of the
county in which the real property is located; that a copy of
the notice was served upon the purchaser and all persons
who, at the time of recordation of the notice of election to

forfeit, appeared on the records of the clerk and recorder

_l3-
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of the county in which the real property was located as
having an interest in or a lien or encumbrance on the
property, the priority of which was subordinate to that of
the seller, or who had requested a copy of the notice in the
manner provided for in Montana Code Annctated [section 61];
that the terms of the notice of election to forfeit were not
complied with prior to axpiration of the period provided for
in the notice; and that all right, title, and interest of
the purchaser and all persons having an interest in or a
lien or encumbrance on the property, the priority of which
was subordinate to that of the seller, are by this affidavit
declared to be forfeited and to revert to the seller in‘
accordance with the terms of the contract for deed and the
laws of the State of Montana.

N R R I I I I N A e

Signature of Seller

Signature of Escrow Agent

Section 6. Request for copy of notice of election to
forfeit. (1) Any person, including, without limitation, a
person in possession of the property or having an interest
in or a lien or encumbrance on the property that is not
disclosed by a document recorded with the clerk and recorder
of the county in which the real property is locéted, who

desires a copy of a notice of election to forfeit under a
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contract for deed shall, prior to recording of a notice of
election to forfeit, record with the clerk and recorder of
the county in which the real property is located a reguest
for a copy of any notice of election to forfeit.

(2) A request for a copy ©of any notice of electicn to
forfeit under a contract for deed must be substantiaily in
the following form:

Requast for Notice of Election to Forfeit

Request is hereby made that a copy of any election to
forfeit under that contract for deed, by and between
tseseecesestsmnonncaconns - 1- seller, and
st rasesessessesensasansnanmnnnn ’ as purchaser, dated

vrasrssessey 19.., and recorded (if recorded) on

weevssassasy 19.., in book or reel ........., at page
vrrssesseacsasensaesy under Document No. cestaacscananus .
records Of .. iiiciisncrereenann County, Mcntana, covering

real property described as follows:

and including perscnal property described as follows:

be mailed £O: ..cccvicicettvnncnncanonbsonannnns frestsia e
Bt Leceeeeeresann PR R R
Dated this ....... day Of ssiuuesevennnraney 19...

Signature

_15-
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(3) The existence and contents of a recorded request
do not affeﬁt the title to the property or provide notice to
any person that a persdn requesting a copy of the notice has
an interest in or a lien or encumbrance on the property.

Section 7. Appcintment of successor escCrow agent --
notice of substitution. (1) If a person appointed as escrow
agent fails to qualify or is unwilling or unable to serve,
the seller may appoint a successor escrow agent and the
appointment constitutes a substitution of escrow agent.

{2) Thg seller may at any time remove an escrow agent
for any reason and appoint a successor escrow agent, and the
appointment constitutes a substitution of escrow agent.

(3) A substitution of an escrow agent must be made by
written notice, personally delivered or mailed in the U.S.
mail, first class, postage prepaid, to the purchaset, the
escrow agent, and the successor escrow agent and recorded
with the clerk and recorder of the county in which the real
property is iocated.

(4) A notice of substitution of escrow agent must be
substantially in the following form:

Notice of Substitution of Escrow Agent

The undersigned seller hereby appoints:

R R R R N N N R R T I N R R I A N R e

Pl I I N I N I N
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successor escrow agent under that certain contract for deed,
by and between .......¢ic0vc00sms2200007 Aas seller, and
ceeeecactonnrannssobbobs Ay as purchaser, dated
teeveaonnsccesasneeyr 19.., and recorded (if recorded) on
teedecsasssssrneess 19.., in book or reel ............, at
pPage ........, under Document No. .........., records of

Lieessesreestessassensssssss County, Montana, covering real

property described as follows:

R E R R R I O R R I I N

and including personal property described as follows:
»
Dated this ..... GAY OF eveveensennanarnenens 19,4,
Signature of Seller
Section 8. Enforcement of acceleration clause -—
foreclosure as mortgage. (1) A contract for deed may provide
that the seller may elect to accelerate the principal
balance due under the contract for deed to the seller on the
purchaser's failure to pay the money due, and if the
contract for deed so provides, the seller may accelerate the
principal balance due to the seller at any time after the
purchaser has failed to pay the money due under the contract
for deed. The acceleration may occur before or after the
expiration of the applicable period stated in [section 3].

If the seller elects to accelerate the principal balance due
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to the seller, the seller may only foreclese the contract
for deed as a mortgage. I: a purchaser is in defaylt under
the contract for deed for reasons other than failing to pay
money due under the contract for deed, the seller may only
foreclose the contract for deed as a mortgage.

{2) If an action to foreclose a contract for deed has
been £filed pursuant to subsection (1), a férfeiture, by
judicial process as provided by [section 4} or by notice as
provided by [section 5], may not thereafter be completed
unleas the foreclosure action is first dismissed and a
notice of election to forfeit is served in the manner aad on
the persons provided for in [section 3].

(3) Foreclosure ' in Ehe manner provided by law for
foreclosure of mortgages on real property includes the right
of redemption, right to a deficiency, as well as all other -
rights and obligations provided for by law.

Section 9. Other remedies. (1) The seller may maintain
an action against any person, including the purchaser, for a
claim €for vrelief if injury or damages gccur, or may occur,
to the property, including without limitation an action for
damages or to prevent any of the following:

(a) Vphysical abuse to or distribution of the property;

(by waste; or

{c} impairment of security provided by the contract

for deed.
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{2) An action for recovery of damages under subsection
(1) may be maintained:

(a) at any time before the seller elects to forfeit or
foreclose the purchaser's interest in the property;

{b) within 90 days after completion of a forfeiture of
the purchaser's interest in the property as provided by
[section 5]);

{c) in conjunction with completion of a forfeiture of
the purchaser’'s interest in the property as provided by
[section 4]; or

(d) in conjunction with the seller foreclosing the
contract for deed as a mortgage as provided for in ({sgection
8].

(3) The remedies provided by [this act] are in
addition to and do not preclude any other remedy granted
either by the contract for deed or by law that is not
inconsistent with [this act].

Section 10. Contracts for deed executed before
[effective date of this act]. (1) All contracts for deed
executed before [the effective date of this actl may be
foreclosed by notice ae provided for in [this act] and with
the same effect as provided for in [this act] if:

(a) the contract for deed provides for Eoreclosure by
recordation of a quit claim deed, whether escrowed or not,

after a notice periocd, whether or not acceleration is
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required as a condition precedent to fecordation;

{b) notice is given the purchaser in the form required
by the contract for deed and for a period before foreclosure
that is equal to the longer of the pericd required by
[section 2{4)] or the period or ceollective periods for
curing the default and acceleration of the balance required
under the contract for deed;

{c) the method of service is made in the manner
prescribed in ([this act] unless a more stringent form of
service is required under the contract for deed, and if a
more stringent form of service is required under the
contract for deed, service must be made in the manner
provided for in the contract for deed; and

{d) both the quit claim deed required by the contract
for deed and affidavit of completion of forfeiture required
by this chapter are recorded.

{2) If a contract for deed executed before [the
effective date of this act] may not be foreclosed by notice
as provided 1in subsecticon (1), the seller may elect to
foreclose the contract for deed under [section 8].

-End-
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