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Section 1. Definitions, As used in [secticns 1 through

BE IT ENACTED BY THE LEGISLATURE OF THE STATE

7)., unless the context regquires otherwise, the following
definitions apply:

(1) "Department™ means the department of health and
envirenmental sciences provided for in Title 2, chapter 15,
part 21.

{2) "Fund" means the environmental quality protection
fund established in [section 2].

{3) "Hazardous or deleterious substance" means a
substance that poses an imminent and substantial threat to
public health, public welfare, or the environment and that
is;:

ta) defined as a hazardous waste pursuant to Title 75,
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chapter 10, part 4;

(b) water pollution as defined in 75-5-103; or

{c} air pollution as defined in 75-2-103.

{4) "Release" means any spilling, leaking, pumping,
pouring, emitcting, emptying, discharging, injecting,
escaping, leaching, dumping, or disposing of a hazardous or
deleterious substance either directly into the environment
or in a manner in which the substance can reasonably be
expected to enter the environment if not contained, removed,
or abated, but excludes releases confined to the indoor
workplace environment.

(5) "Remedial action" includes all investigation,

monitoring, cleanup., resteration, abatement, removal,
replacement, and other actions necessary or appropriate to
respond to a release.

Section 2, Environmental quality protection fund,
(1) There 1is c¢reated in the state special revenue fund an
environmental gquality protection fund to be administered as
a revolving fund by the department, The department is
authorized to expend amounts from the fund necessary to
carry out the purposes of {sections 1 through 7).

(2) The fund may be used to carry out the provisions
of [sections 1 through 7] and for remedial actions taken by
the department pursuant to [sections 1 through 7] in
response to a release of

hazardous or deleterious

-2- INTRODUCED BILL
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substances.

(3) There must be deposited in the fund:

(a) all department expenditures recovered pursuant to
{section 6]; and

[(b} funds received from the legacy program state
special revenue account established by [section 4 of the
Montana Legacy Act, Senate Bill No. 277] as emergency
requests made pursuant to (section 5{5) of the Montana
Legacy Act, Senate Bill No. 277].] .

(4) As long as the amount of money in the Ffund is
sufficient to defray the costs of remedial action take-
pursuant to [sections 3 and 4], the department is authorize
to make expenditures from the fund for such remedial actic
without prior approval from the governor. [Whenever the
amount of money in the fund is insufficient to carry out
remedial action, the department may apply to the governor
for a grant from the contingency fund of the legacy program
state special revenue account pursuant to [section 5(5)] of
the Mc.cana Legacy Act.]

[(5) The fund is statutorily appropriated as described
in [section 2 of HB 12] for the purposes described in
subsection (2).]

Section 3. Remedial action. ({1l) The department may
take remedial action necessary and appropriate to protect

the public health, public welfare, or the environment
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whenever 1t determines that:

(a) there has been a release or there is a substantial
threat of a release; and

{b) the appropriate remedial action will nct be done
properly and expeditiously by the owner or cperatcr of the
vessel, vehicle, or facility from which the release emanates
or by any other responsible party.

(2) Whenever the department is authorized to act
pursuant to subsection (1) or has reason to believe that a
release has occurred or is abcocut to o©ccur, the department
may undertake any investigation, meonitering, survey,
testing, or other information-gathering that 1s necessary
and appropriate to identify the existence, nature, origin,
and extent of the release or the threat of release and the
extent and imminence of the danger to the public health,
public welfare, or the environment,

(1) Any person responsible for the release must take
immediate actieon to contain, remove, and abate the release.
Except as provided in [section 4], the department is
authorized to draw upon the fund i1n order to take action
under subsections (1) and (2) if it has made diligent good
faith efforts to determine the i1dentity of the party or
parties responsible for the release or threatened release
and:

(a)y is unable to determine the identity of the
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responsible party or parties in a manner consistent with the
need to take timely remedial action; or

{b) the party or parties determined by the department
to be responsible for the release or threatened release have
been informed in writing of the department's determination
and have been requested by the department to take
appropriate remedial action but are unable or unwilling to
take such action in a timely manner,

(4) The written notice to a responsible party must
inform the responsible party that if that party is
subsequently found liable pursuant to [section 6], he may be
required to reimburse the fund for the costs of the remedial
action taken by the department and may be subject to
punitive damages.

Secticon 4. Emergency action. If the department
determines that immediate response to an imminent threat to
public health, public welfare, or the envitonment is
necessary to avoid substantial injury or damage to persons,
property, or resources, remedial acticn may be taken
pursuant to [section 3(1l) and (2)] without the prior written
nctice required by [section 3(3){b)}. In such a case, the
department must give subsequent written notlice to the
responsible party within 5 days after the action 1is rtaken,
describing the circumstances which required the action to be

taken without prior notice.
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Secticn 5. Actions -- general previsions. (1) No
action taken by any person to contain or remove a release,
whether the action is taken voluntarily or at the request of
the department or its designee, may be construed as an
admission of liability for the discharge.

(2) Actions taken by the department pursuant to
[sections 3 and 4] are not subject to the public bidding
requirements of Title 18.

Section 6. Reimbursement and penalties -- proceedings
-- defenses. (1) Subject only to the defenses set forth in
subsection (3), a party responsible for a release is 1liable
for:

fa) all costs of remedial action taken by the
department pursuant to [sections 1 through 7]; and

{b) damages for injury to, destruction of, or loss of
natural resources caused by the release or threatened
release,

(2) If the responsible party fails, without sufficient
cause, to properly provide remedial action upon notification
by the department pursuant to ([section 3(3)(b)}, the
responsible party may be liable for punitive damages in an
amount not to exceed two times the amount of any costs
incurred by the department pursuant to [section 6].

{3) The department may initiate civil proceedings in

district court to recover costs, damages, or penalties under

-6—



10
11
12
13
14
135
16
17
18
19
20
21
22
23
24

25

LC 0625/01

subsections (1) and (2). Venue for any action to recover
costs, damages, or penalties lies in the county where the
release occurred or where the responsible party resides or
has its principal place of business or in the district court
of the first judicial district.

(4) No party is liable under subsection (1) or (2) if
that party can establish by a preponderance of the evidence
that:

(a) the department failed to follow the notice
provisions of [section 3] when required; or

{b) the release did not emanate from any vessel
vehicle, or facility over which the party had any authorit
or control and was not caused by any action or omission o=
the party; or

(c) in the case of assessment of punitive damages,
that factors beyond the control of the responsiole party
prevented the party from taking timely remedial action.

(= (a) Costs of remedial action recovered pursuant to
subs-ction (l)(a) must be deposited in che fund.

[(b) Damages and penalties recovered pursuant to
subsections ({l)(b) and (2) must be deposited in the
contingency fund of the legacy program state special revenue
account established by [section 5(5) of the Montana Zegacy

Act, Senate Bill No. 277].1

1o
n

Section 7. Rulemaking authericy. The deparcment
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authorized to adopt rules for the implementation of
[sections 1 through 7].

Section 8. Saving clause. This act does not affect
rights and duties that matured, penalties that were
incurred, or proceedings that were begun before the
effective date of this act.

Section 9. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 10. Coordination instruction, (1) The
bracketed language constituting section 2{5}) 1is effective
only 1if both this act and HB 12 are passed and approved. If
both this act and HB 12 are passed and approved, a citation
to section 2 of this act is added to the list of citations
contained in section 2 of HB 12.

(2) The bracketed language in section 2(3)(b) and (4)
and section 6(5)(b) is effective only if both this act and
{the Montana Legacy Act, Senate Bill No. 277] are passed and
approved.

Secticon 11. Effective dates. (1) Sections 1 thrcugh 6
and 8 through 10 are effective July 1, 1985.

(2) Section 7 and this section are effective an

_8_
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passage and approval, but rules adopted pursuant to section
7 may not take effect before July 1, 1985.
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APPROVED BY COMM. ON
NATURAL RESOURCES

STATEMENT OF IKTENT
HOUSE BILL 766

House Natural Resources Commikttee

This bill estaplishes a gpecial fund and authorizes the
department of health and environmental sciences to spend
money from that fund for the purpose of taking emergency,
remedial action in cases of release of hazardous or
deleterious substances into the environment. Rulemaking is
required for the implementation of these provisions. It 1is
the intent of the legislature that the department be
authorized to adopt rules clarifying and setting forth more
detziled procedures and criteria in such areas as:

(1) definition of remedial actions to include such
things as cleanup and restoration of water resources,
provisions of alternate sources of supply, relocation of
persons and property in imminent danger of injury or damage,
and investigation and monitoring of releases of hazardous
and deleterious substances;

{2) procedures for identifying responsible parties and
notifying them of the department's intent to take remedial
action;

{3) criteria for taking emergency actions in cases

where prior notification tco the responsible party is not

@ana Legisiative Council

possible;

HB 0766/si

(4) procedures for retaining consultants to perform
remedial actions under the department's directicn;

{53) procedures for accounting for funds expended in
performing remedial actions: and

{6) procedures for coordination of remedial actions
with the activities of other state or locail government

agencies with relevant expertise or authority.

SECOND READING
HB Tl
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HOUSE BILL NO. 766
INTRODUCED BY REAM, HALLIGAN, B. WILLIAMS, MOHAR,
KRUEGER, DARKO, GARCIA, ECK, REGAN, ADDY, STIMATZ,
JACOBSON, D. BROWN, KEENAN, SHAW, IVERSON, LYNCH,
BARPER, RANEY, BRADLEY, CCOHEN, COBB, LORY, TVEIT,
CONNELLY, FRITZ, MILES, DRISCOLL, JANET MOORE,
GRADY, KADAS, HARRINGTON, HARP

BY REQUEST OF THE GOVERNOR

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE
DEPARTMENT OF HEALTH AND ENVIRONMENTAL: SCIENCES TO TAKE
REMEDIAL ACTION TO PREVENT OR ALLEVIATE RELEASE OF HAZARDOUS
OR DELETERIQUS SUBSTANCES INTO THE ENVIRONMENT; ESTABLISHING
A SPECIAL FUND FOR REMEDIAL ACTION; PROVIDING FOR FUNDING OF

THE SPECIAL FUND; AND PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF TRE STATE OF MONTANA:
Section 1. Definitions. As used in [sections 1 through
71, unless the context requires otherwise, the following
definitions apply:
{1) "pepartment” means the department of health and
environmental sciences provided for in Title 2, chapter 15,

part 21.

{2} "Fund" means the environmental quality protection

@m legusiative Cournct

fund established in [section 2].
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(3) “Hazardous or deleterious substance” means a
substance that poses an imminent and substantial threat to
public health, public welfare, or the environment and that
is:

(a) defined as a hazardous waste pursuant to Title 75,
chapter 10, part 4;

(b) water pollution as defined in 75-5-103; or

{¢) air pollution as defined in 75-2-103.

(4) "Release" means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting,
escaping, leaching, dumping, or disposing of a hazardous or
deleterious substance either directly into the environment
°r in a manner in which the substance can reasonably be
expected to enter the environment if not contained, removed,
or abated, but excludes releases confined to the indoor
workplace environment,

{5) "Remedial action" includes a1l investigation,
monitoring, cleanup, restoration, abatement, removal,
replacement, and other actions necessary or appropriate to
respond to a release.

Section 2. Environmental quality protection fund,
(i) There is created in the state special revenue fund ap
environmental quality protection fund to be administered as
a revolving fund by the department. The department ig

authorized to expend amounts from the fund necessary tog

-2 HB 766
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carry out the purposes of [sections 1 through 7],

(2) The fund may be used to carry out the provisicns
of (sections 1 through 7) and for remedial actions taken by
the department pursuant to [sections 1 through 7] in
response to a release of hazardous or deleterious
substances.

(3} There must be deposited in the fund:

{(a} all department expenditures recovered pursuant to
{section 6); and

[(b) funds received from the legacy program state
special revenue account established by [section 4 of the
Montana Legacy Act, Senate Bill No. 277] as emergency
requests made pursuant to [section 5(5) of the Montana
Legacy Act, Senate Bill No, 277].]

(4) As long as the amount of mopney in the fund is
sufficient to defray the costs of remedial action taken
pursuant to [sections 3 and 4], the department is authorized
to make expenditures from the fund for such remedial action
without prior approval from the gaovernor. [Whenever the
amount of money in the fund is insufficient to carry ourt
remedial action, the department may apply to the governor
for a grant from the contingency fund of the legacy program
state special revenue account pursuant to [section 5(5)] of
the Montana Legacy Act.]

[(5) The fund is statutorily appropriated as described

-3- HB 766
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in [section 2 of HB 12] for the purposes described in
subsection (2).]

Sectiaon 3. Remedial action. (1) The department may
take remedial action necessary and appropriate to protect
the public health, public welfare, or the environment
whenever it determines that:

{z) there has been a release or there is a substantial
threat cf a release; and

(b} the appropriate remedial action will not be done
properly and expeditiously by the owner or operator uf the
vessel, vehicle, or facility from which the release emanates
or by any other responsibie party.

{2) Whenever the department 1is authorized to act
pursuant to subsection (1) or has reason to believe that a
release has cccurred or is about to occur, the department
may undertake any investigation, monitoring, survey,
testing, or other information-gathering that is necessary
and appropriate to identify the existence, nature, origin,
and extent of the release or the threat of release and the
extent and imminence o©f the danger to the public health,
public welfare, or the environment.

{3) Any person responsible for the release must take
immediate action to contain, remove, and abate the release.
Except as providaed in ([section 4], the department Is

authorized to draw upon the fund in order to take acticn

-4- HB 766
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undetr subsections (1) and (2) if it has made diligent goocd
Faith efforts to determine the identity of the party or
parties responsible for the release or threatenad release
and:

{a) is unable to determine the identity of the
responsible party or parties in a manner consistent with the
need to take timely remedial action; or

(b} the party or parties determined by the department
to be responsible for the release or threatened release have
been informed in writing of the department’'s determination
and have been requested by the department to take
appropriate remedial actioa put are unable or unwilling to
take such action in a timely manner.

(4) The written notice to a responsible party must
inform the responsible party that if that party 1is
subsequently found liable pursuant to [section 6], he may be
required to reimburse the fund tfor the costs of the remedial
action taken by the department and may be subject to
punitive damages.

Section 4. Emergency action. If the department
determines that immediate response to an imminent threat to
publie health, public welfare, or the environment is
necessary to avoid substantial injury or damage to persons,
property, or resources, remedial action may be taken

pursuant to [section 3(1) and (2)] without the prior written
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notlce required by [section 3{(3}(b)]. In such a case., the
department must give subsequent written notice to the
responsible party within S days after the action 1is taken,
describing the circumstances which required the action to be
taken without prior notice.

Section 5. Actions -—- general provisions. {1) No
action taken by any person to contain or remove a release,
whether the action is taken voluntari’y or at the request of
the department or its designee, may be construed as an
admission of liability for the discharge.

{2) Actions taken by the department pursuant to
[sections 3 and 4] are not subject to the public bidding
requirements of Title 18.

Section &. Reimbursement and penalties -- proceedings
-- defenses. {1} Subject only to the defenses set forth in
subsection (3), a party responsible for a release is liable
for:

{a) all costs of remedial action taken by the
department pursuant to [sections 1 through 7]; and

(b) damages for injury to, destruction of, or loss of
natural rescurces caused by the release or threatened
reiease.

(2) If the responsible party fails, without sufficient
cause, to properly provide remedial action upon notification

by the department pursuant to (section 3(3}(b)], the

-6- HB 766
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responsible party may be liable for punitive damages in an
amount not to exceed two times the amount of any costs
incurred by the department pursuant to [section 6].

(3) The department may initiate civil proceedings in
district court to recover costs, damages, or penalties under
subsections (1) and (2). Venue for any actien to recover
costs, damages, or penalties lies in the county where the
release occurred or where the responsible party resides or
has its principal place of business or in the district court
of the first judicial district.

(4) No party is liable under subsection {l} or (2) if
that party can establish by a preponderance of the evidence
that:

{a) the department failed to follow the notice
provisions of [section 3] when required; or

(b) the release did not emanate from any vessel,
vehicle, or facility over which the party had any authority
or control and was not caused by any action or omission of
the party; or

{¢) 1in the case of assessment of punitive damages,
that factors beyond the control of the responsible party
prevented the party from taking timely remedial action.

{5) (a) Costs of remedial action recovered pursuant to
subsection (1)(a) must be deposited in the fund.

{{b) Damages and penalties recovered pursuant to

=-7= HB 764

10
11
12
13
14
15
16
17
1B
19
20
21
22
23

24

HB 0766/02

subsections (1){b) and (2} must be deposited in the
contingency fund of the legacy program state special revenue
account established by [section 5(5) of the Mcntana Legacy
Act, Senate Bill No. 277].]

Section 7. Rulemaking authority. The department is
authorized to adopt rules for the implementation of
[sections 1 through 7}.

Section 8. Saving clause. This act does not affect
rights and duties that matured, penalties that were
incurred, or proceedings that werz bequn before the
effective date of this act.

Section 9. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect., If a part of this act is invalid in
one or mote of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 10. Ccordination instruction. (1) The
bracketed language constituting section 2(5) 1is effective
only 1f both this act and HB 12 are passed and approved. If
both this act and HB 12 are passed and approved, a citation
to section 2 cf this acc is added to the list of citaticns
contained in sectien 2 of HB 12.

({2} The bracketed language in secticon 2(3)(b) and (4}

and section 6(5)(b) is effective only Lf both this act and

-8- HB 766
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[the Montana Legacy Act, Senate Bill No. 277] are passed and
approved.

Section 11. Effective dates. (l) Sections 1 through &6
and 8 through 10 are effective July 1, 1985.'

(2} Section 7 and this section are effective on
passage and approval, but rules adopted pursuant to section
7 may not take effect before July 1, 1985.

-End-

-9- HB 766



49th Legislature HB D766/8i

O D@ O~ 4

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24
25

STATEMENT OF INTENT
HOUSE BILL 766

House Natural Resources Committee

Thia bill establishes a special fund and authorizes the
department of health and environmeatal sciences to spend
money from that fund for the purpose of taking emergency,
remedial action in cases of release of hazardous or
deleterious substances into the environment. Rulemaking is
required for the implementation of these provisions. It is
the intent of the legislature that the department be
authorized to adopt rules clarifying and setting forth more
detailed procedures and criteria in such areas as:

{1) definition of remedial actions to include such
things as cleanup and restoration of water resources,
provisions of alternate sources of supply, relocation of
persons and property in imminent danger of injury or damage,
and investigation and wmonitoring of releases of hazardous
and deleterious substances:

{2) procedures for identifying responsible parties and
notifying them of the department's intent to take remedial
action;

(3) criteria for taking emergency actions in cases

where prior notification to the responsible party is not

@am Lemistative COUNCH

possible;

HB 0766/si

(4) procedures for retaining consultants to perform
remedial actions under the department's direction;

{S) procedures for accounting for funds expended in
performing remedial actions; and

(6) procedures for coordination of remedial actions
with the activities of other state or local government

agencies with relevant expertise or authority.

THIRD READING
HB Tl



49th Legislature

L N )

-l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0766/02

HOUSE BILL NO. 766
INTRODUCED BY REAM, HALLIGAN, B. WILLIAMS, MOHAR,
KRUEGER, DARKO, GARCIA, ECK, REGAN, ADDY, STIMATZ,
JACOBSON, D. BROWN, KEENAN, SHAW, IVERSON, LYNCH,
HARPER, RANEY, BRADLEY, COHEN, COBB, LORY, TVEIT,
CONNELLY, FRITZ, MILES, DRISCOLL, JANET MOORE,
GRADY, KADAS, BARRINGTON, HARP
BY REQUEST OF THE GOVERNOR

A BILL, FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE
DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO TAKE
REMEDIAL ACTION TO PREVENT OR ALLEVIATE RELEASE OF HAZARDOUS
OR DELETERIOUS SUBSTANCES INTO THE ENVIRONMENT; ESTABLISHING
A SPECIAL FUND FOR REMEDIAL ACTION; PROVIDING FOR FUNDING OF

THE SPECIAL FUND; AND PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Definitions. As used in [sections 1 through
7], unless the context requires otherwise, the following
definitions apply:
{1} "Department” means the department of health and
environmental sciences provided for in Title 2, chapter 15,

part 21.

(2} "Fund" means the environmental gquality protection
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(3) "Hazardous or deleterious substance” means a
substance that poses an imminent and substantial threat to
public health, public welfare, or-the"environment and that
is;

(a) defined as a hazardous waste pursuant to Title 75,
chapter 10, part 4;

(b) water pollution as defined in 75-5-103; or

(¢} air polluticn as defined in 75-2-103.

{4) "Release" means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting,
escaping, leaching, dumping, or disposing of a hazardous or
deleterious substance either directly inte the environment
or in a manner in which the substance can reasonably be
expected to enter the environment if not contained, removed,
or abated, but excludes releases confined te  the indoor
workplace environment.

(5) "Remedial acticn" includes all investigation,
monitoring, cleanup, restoration, abatement, removal,
replacement, and other actions necessary or appropriate to
respond to a release. I

Section 2, Environmental quality protection fund,
{1) There is created in the state special revenue fund an
environmental quality protecticn fund to be administered as
a revoelving fund by the department. The depértment is

authorized to expend amounts from the Ffund necessary to
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carry out the purposes of [sections 1 through 7].

(2) The fund may be used to carry out the provisions

of [sections 1 through 7] and for remedial actions taken by
the department pursuwant to (secticns 1 through 7] in
response to a release of hazardous or deleterious
substances,

{(3) There must be deposited in the fund:

(a) all department expenditures recovered pursuant to
{section 6]; and

f{b} funds received from the legacy program state
special revenue account established by [section 4 of the
Montana Legacy Act, Senate Bill No, 277] as emergency
requests made pursuant to [section 5(5) of the Montana
Legacy Act, Senate Bill No. 277].1}

(4) As long as the amount of money in the fund |is
sufficient to defray the costs of remedial action taken
pursuant to [sections 3 and 4], the department is authorized
to make expenditures from the Fund for such remedial action
without prior approval from the governor. [Whenever the
amount of money in the fund is insufficient to carry "out
remedial action, the department may apply to the governor
for a grant from the contingency fund of the legacy program
state special revenue account pursuant to [section 5(5)] of
the Montana Legacy Act.]

[(5) The fund is statutorily appropriated as described

=3~ HB 766"
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in [secticn 2 of HB 12] for the purposes described in
subsection (2}.]

Section 3. Remedial action. (1) The department may
take remedial action necessary and appropriate to protect
the public health, public welfare, or the environment
whenever it determines that:

{a) there has been a release or there is a substantial
threat of a releasé; and

(b} the appropriate remedial action will not be done
properly and expeditiously by the owner or operator-of the
vessel, vehicle, or facility from which the release emanates
or by any other responsible party.

(2) Whenever the department is authcrized to act
pursuant to subsection (1) or has reason to believe that a
release has occurred or is about to occur, the department
may undertake any investigation, monitoring, survey,
testing, or other information-gathering that is necessary
and appropriate to identify the existence. nature, origin,
and extent of the release or the threat of release and the
extent and imminence of theé danger to the public health,
public welfare, or the environment.

{3) Any person responsible for the release must take
immediate action to contain, remove, and abate theé release.
Except as provided in {section 4], the department |is

authorized to draw upeon the fund-in-order-to take action
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under subsections (1) and (2) if it has made diligent good
faith efforts to determine the identity of the party or
parties responsible for the release or threatened release
and;:

{a) \is unable to determine the identity of the
responsible party or parties in a manner consistent with the
need to take timely remedial action; or

{b) the party or parties determined by the department
to be responsible for the release or threatened release have
been infermed in writing of the department's determination
and have been requested by the department to take
appropriate remedial action but are unable or unwilling to
take such action in a timely manner.

{4) The written notice to a responsible party must
inform the responsible party that if that parcy is
subsequently found liable pursuant to [section_ﬁ], he may be
required to reimburse the fund for the costs of the remedial
action taken by the department and may be subject to
punitive damages.

Section 4. Emergency action. If the department
determines that immediate response to an imminent threat to
public health, pubiic welfare, or the environment is
‘necessary to avoid substantial injury or damage to persons,
property, or resources, remedial action may be- taken

pursuant to [section 3(1) and (2)] without the prior written
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notice required by [section 3(3)(b)]. In such a case, the
department must give subsequent written notice tc the
responsible party within 5 days after the action is taken,
describing the circumstances which required the action to be
taken without prior notice.

Section 5. Actions -- general provisions. (1) HNo
action taken by any person to contain or remove a release,
whether the action is taken voluntarily or at the request of
the department or its dJdesignee, may be construed as an
admission of liability for the discharge.

(2) Actions taken by the department pursuant to
{sections 3 and 4) are not subject to the public bidding
requirements of Title 18.

Section 6. Reimbursement and penalties -- proceedings
-- defenses. (1) Subject only to the defenses set forth in
subsection (3), a party responsible for a release is liable
for:

fa) all costs of remedial action taken by the
department pursuant to [sections 1 through ?7}; and

{b) damages for injury to, destruction of, or loss of
natural resources caused by the release or threatened
release.

(2) If the responsible party fails, without sufficient
cause, to properly provide remedial action upon notification

by the department pursuant to [section 3({3}(b)], the
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responsible party may be liable for punitive damages in an
amount not to exceed twc times the amount of any costs
incurred by the department pursuant to [section 6].

(3) The department may initiate civil proceedings in
district court to recover costs, damages, or penalties under
subsections (1) and (2). Venue for any action to recover
costs, damages, or penalties lies in the county where the
release occurred or where the responsible party resides or
has its principal place of business or in the distriect court
of the first judicial district.

(4) No party is liable under subsection (1) or (2) if
that party can establish by a preponderance of the evidence
that:

{(a) the department failed to follow the notice
provisions of [section 3] when required; or

{b) the release did not emanate from any vassel,
vehicle, or facility over which the party had any authority
or control and was not caused by any action or omission of
the party; or
‘ (¢) in the case of assessment of punitive damages,
that factors beyond the control of the responsible party
prevented the party from taking timely remedial action,

{5) (a) Costs of remedial action recovered pursuant to
subsection {l}{a) must be deposited in the fund.

[(b) Damages and penalties recovered pursuant to
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subsections (1)(b) and (2) must be deposited in the
contingency fund of thé legacy program state special revenue
account established by [section 5(5} of the Montana Legacy
Act, Senate Bill No. 2771.]

Section 7. Rulemaking authority. The department is
authorized te adopt rules for the implementation of
{sections 1 through 7].

Section 8. Saving clause. This act does not affect
rights and duties that matured, penalties that were
incurred, or proceedings that were begun before the
effective date of this act.

Section 9. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 10. Coordination instruction. {1) The
bracketed language constituting section 2(5) is effective
only if bpth this act and BB 12 are passed and approved. 1f
both this act and HB 12 are passed and appraﬁed, a citation
to section 2 of this act is added ta the list of citations
contained in section 2 of HB 12.

(2) The bracketed language in section 2(3)(b) and (4)

and section 6{%)(b) is effective only if both this act and

~-8- HB 766
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[the Montana Legacy Act, Senate Bill No. 277] are passed and
approved.

Section 11. Effective dates. (1) Sections 1 through 6
and 8 thrcugh 10 are effective July 1, 1985.

{2) Section 7 and this section are effective on
passage and appreoval, but rules adopted pursuant to secticn
7 may not take effect before July 1, 1985,

-End-~
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SENATE STANDING COMMITTEE REPORT

............................... MARCH 28,  19.85

MR. PRESIDENT

having had under consideration....................................... HOUSE BILL No.786

THIRD reading copy ( __BLUE )

color

REMEDIAL ACTION FUND TO ALLEVIATE OR PREVENT WATER CONTAMINATION

REAM {HALLIGAN)
Respectfully reportas follows: That............ccoooiiiiiiiiiin, HOUSE . BILL ...t No...166......
be amended as follows:
L. Page 2, line 3.
Following: "health"
Strike: ", public welfare, or the environment"

2. Page 2, lines 4 through 8.
Following: "is" on line 4
Strike: remainder of line 4 through "75-2-103" on line 8
Insert: "either a petroleum product or listed as a hazardous
substance under 40 CFR part 302.4 pursuant to the federal
Comprehensive Environmental Response, Compensation, and

Liability Act"

3. Page 2, line 16.

Following: ‘"environment”

Insert: ", the use of pesticides as defined in 80-8-102(30)
when they are applied in accordance with approved federal
and state labels, and the use of commercial fertilizers
as defined in 80-10-101(2) when applied as part of
accepted agricultural practice®

4. Page 6, line 16.

Following: ‘“subsection"
Strike: " (3)"
Insert: " (4)"

V RRRARK

REARXEXEX  AND AS AMENDED
BE CONCURRED IN

Ga s

COBSON Chairman.
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| Jee STANDING COMMITTEE REPORT

‘inance & Claims
*AGE 1 OF 2 PAGES SENATE
CAPERL A, 19.88%
MR, PRESIDENT
We, your cOmmittee on .................. Finanse. and CLALME. . i e e
having had under consideration ... Bouvse. Bill. ...

thirgd - —_ reading copy { _blue )
color

REMEDIAL ACTION FUND TO ALLEVIATE OR PREVENT WATER CONTAMINATION

REAM (Halligan)

Respectiully report as follows: That..........eooceenne. o House. . BLill. .. .. e No.7.66.,. ...
be amended as follows:

1. Title, line 1l4.
Following: “FUNDING"
Insert: “"AND APPROPRIATION"

2. Page 3, line 15 through line 19.
Following: "(4)" on line 15
Strike: through "governor." on line 19.

3. Page 3, line 25 through line 2 on page 4.
Strike: 1line 25 on page 3 through line 2 on page 4 in their entirety

4. Page 8, following line 11.

Follcowing: 1line 11

Insert: "Section 9. Appropriation. All funds received in the
environmental quality protection fund in the biennium ending June
30, 1987, are appropriated for the purposes described in subsection
[(2) of gzction 2.

Renumber: Subsequent sections

5. Page 8, line 18, through line 23,
Strike: subsection (1) in 1ts entirety

6. Page B, line 214.
Strike "(2)"

RRLREX
X RRPLELARS

Charman.

(continued)

HB 766
Finance and Claims
Page 2 of 2

7. Page 9, line 4.
Following: "through"
Strike; *1o0"

Insert: "11“

AND AS AMENDED

BE CONCURRED TN

...................... APRIL 4. . ... 198%3..

Regan
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COMMITTEE OF THE WHOLE AMENDMENT

SENATE APR 9, 1985
DATE
12:30
) TIME
MR. CHAIRMAN: | MOVE TO AMEND __HOUSE BIIL No._166
thixd reading copy |{ _b]_'f___. | as follows:
Color

¢

1. Page 3, line 9.
Following: "[section 6];"
Strike: "and"

2. Page 3, line 10.

Following: 1line 9

Insert: "(b) funds appropriated to the fund by the
legislature; [and "

Strike: "[(b)"

Insert: "(c)"

3. Page 8, line 24.
Following: "2(3)"
Strike: "(b)"
Insert: "(c)"

PC3HB766,761

) 7,

REJECT
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STATEMENT OF INTENT
HOUSE BILL 766

House Natural Resources Committee

This bill establishes a special fund and authorizes the
department of health and environmental sciences to spend
money from that £fund for the purpose of taking emergency,
remedial action in cases of release of hazardous or
deleterious substances into the environment. Rulemaking is
required for the implementation of these provisions. It |is
the intent of the legislature that the department be
authorized to adopt rules clarifying and setting forth nmore
detailed procedures and criteria in such areas as:

(1) definition of remedial actions to include guch
things as cleanup and restoration of water resources,
provisions of alternate sources of supply, relocation of
persons and property in imminent danger of injury or damage,
and investigation and monitoring of releases of hazardous
and deleterious substances;

(2) procedures for identifying responsible parties and
notifying them of the department's intent to take remedial
action;

{3) criteria for taking emergency actions in cases

where prior notification to the responsible party is not

@arﬁ Llegisfative councii

possible;

HB 0766/si

(4} procedures for retaining consultants to perform
remedial actions under the department's direction;

(5) procedﬁres for accounting for funds expended in
performing remedial actions; and

{6) procedures Eor coordination of remedial actions
with the activities of other state or local government

agencies with relevant expertise or authority.

REFERENCE BILL

HB 74¢
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HQUSE BILL NO. 766
INTRODUCED BY REAM, HALLIGAN, B. WILLTAMS, MOHAR,
KRUEGER, DARKO, GARCIA, ECK, REGAN, ADDY, STIMATZ,
JACOBSON, D. BROWN, KEENAN, SHAW, IVERSON, LYNCH,
HARPER, RANEY, BRADLEY, COHEN, COBB, LORY, TVEIT,
CONNELLY, FRITZ, MILES, DRISCOLL, JANET MOORE,
GRADY, KADAS, HARRINGTON, HARF

BY REQUEST OF THE GOVERNCR

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE
DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO TAKE
REMEDIAL ACTION TO PREVENT OR ALLEVIATE RELEASE OF HAZARDOUS
OR DELETERIOUS SUBSTANCES INTO THE ENVIRONMENT; ESTABLISHING
A SPECIAL FUND FOR REMEDIAL ACTION; PROVIDING FOR FUNDING

AND APPROPRIATION OF THE SPECIAL FUND; AND PROVIDING

EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Definitions. As used in [sections 1 through
7], unless the context requires otherwise, the following
definitions apply:
(1) "Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

(2} "Fund" means the envircnmental quality protection
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fund established in {section 2].

(3) "Hazardous or deleterious substance" means a
substance that poses an imminent and substantial threat to
public healthry-pubiie-weifare;-sr-the-eanvironment and that
is+

tay-—defined-as-a-hazardons-waste-pursuant-to-Piete-355
chapter—-i67;-part-4;

tb}--water-potivtion-as-defined-tn-¥5-5-163+-or

{e3--atr--potintion--as--defined--tn--?5-2-163 EITHER A

PETROLEUM PRODUCT QR LISTED AS A HAZARDOUS SUBSTANCE UNDER

40 CFR _PART 302.4 PURSUANT TO THE FEDERAL COMPREHENSIVE

ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT.

{4) "Release" means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting,
escaping, leaching, dumping, or disposing of a hazardous or
deleterious substance either directly into the environment
or in a manner in which the substance can reasonably be
expected to enter the environment if not centained, removed,
or abated, but excludes releases ccnfined to the indoor

workplace environment, THE USE QF PESTICIDES AS DEFINED 1IN

80-8-102(30) WHEN THEY ARE APPLIED 1IN ACCORDANCE WITH

APPRQVED FEDERAL AND STATE LABELS, AND THE USE OF COMMERCIAL

FERTILIZERS AS DEFINED IN B0-10-101({2) WHEN APPLIED AS PART

OF ACCEPTED AGRICULTURAL PRACTICE.

(5) "Remedial action” includes all investigation,

~2- HB 766
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monitoring, cleanup, restoration, abatement, removal,
replacement, and other actions necessary or appropriate to
respond to a release.

Section 2. Environmental quality protection fund.
(1) There 1is created in the state special revenue fund an
enviroumentai quality protection fund to be administered as
a revolving fund by the department. The department is
authorized to expend amounts from the fund necessary to
carry ocut the purposes of [sections 1 through 7].

{2} The fund may be used to carcy out the provisions
of [sections 1 through 7] and for remedial actions taken by
the department pursuant to [sections 1 through 7] in
response to a release of hazardous or deleterious
substances.

{3) There must be deposited in the fund:

(a) all department expenditures recovered pursuant to
[section 6]; and

(B) FUNDS APPROPRIATED TO THE FUND BY THE LEGISLATURE;

(anp

t¢b4{C) funds received from the legacy program state
special revenue account established by [secticn 4 of the
Montana Legacy Act, Senate Bill No. 277] as emergency
requests made pursuant to [section 5(5%) of the Montana
Legacy Act, Senate Bill No. 277].1}

(4) As-teng-as-the-ameunt-of--monrey—-tn-~the-—fund--ta

-3- HB 76¢
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auffietent-—to--defray--the--costs--of-remediat-aceton-taken
pufsuanb-to—fsecbions—5~and—4+7—bhe—department—is—authori:ed
ta-make-expenditures-frem-the-fund-for-such-remedial--action
without—-prier--approvat--from--the-~governors [(Whenever the
amount of money in the fund is insufficient to carry out
remedial action, the department may apply to the governor
for a grant from the contingency fund of the legacy program
state special revenue account pursuant t¢ {section 5(5)] of
the Montana Legacy Act.]

f¢5)-—FPhe-fund-is-statursrily-appropriacred-as-described
im-fasectton-2-of--HB--%2}--far--the~--purposes—-deseribed--in
aubseckion-124:3

Section 3. Remedial actioen. (1) The department may
take remedial action necessary and appropriate tc protect
the public health, public welfare, or the environment
whenever it determines that:

{a) there has been a release or there is a substantial
threat of a release; and

(b} the appropriate remedial acticn will not be done
properly and expeditiously by the owner or operatcr cf the
vessel, vehicle, or facility from which the release emanates
or by any other responsible party.

{2) Whenever the department 1is authorized to act
pursuant to subsection {l) or has reaszn to belleve that a

release has sccurred or is about te occur, the department
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nay undertake any investigation, wmonitoring, survey,
testing, or other information-gathering that is necessary
and appropriate to identify the existence, nature, origin,
and extent of the release or the threat of release and the
extent and imminence of the danger to the public health,
public welfare, or the environment,

{3} Any person responsible for the release must take
immediate action to contain, remove, and abate the release.
Except as provided in [section 4], the department is
authorized to draw upon the fund in order to take actien
under subsections (1) and (2} if it has made diligent good
faith efforts to determine the identity of the party or
parties respcnsible for the release or threatened release
and:

(a) is unahle to determine the identity of the
responsible party or parties in a manner consistent with the
need to take timely remedial action; or

{b) the party or parties determined by the department
to be responsible for the release or threatened release have
been informed in writing of the department's determination
and have been reguested by the department to take
appropriate remedial actien but are unable or unwilling to
take such action in a timely manner.

(4] The written notice to a responsible party must

inform the responsible party that 1if that party is

~5- HB 766

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0766/03

subsequently Eound liable pursuant to [section &), he may be
required to reimburse the fund for the costs of the remedial
action taken by the department and may be subject to
punitive damages.

Section 4. Emergency action. IE the department
determines that immediate response to an imminent threat to
public health, public welfare, or the environment |is
necessary to avoid substantial injury or damage to persons,
property, or resources, remedial action may be taken
pursuant to [section 3(1) and (2)] without the prior written
notice required by [section 3(3)(b}]. In such a case, the
department must give subsequent written notice to the
responsible party within 5 days after the action 1is taken,
describing the circumstances which reguired the action to be
taken without prior notice.

Section 5. Actions -- general provisions., (1) ¥No
action taken by any perscn to contain or remove a release,
whether the action is taken voluntarily or at the request of
the department or its designee, may be construed as an
admission of liability for the discharge.

(2) Actions taken by the department pursuant to
{sections 3 and 4] are not subject to the public bidding
requirements of Title 18.

Section 6. Reimbursement and penalties -- proceedings

-~ defenses. (1} Subject only to the defenses set forth in

-6~ HB 766
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subsection ¢34 (4), a party responsible for a release is
liable for:

(ay alil COSES of remedial action taken by the
department pursuant to [sections 1 through 7]; and

{(b) damages for injury to, destruction of, or loss of
natural resources caused by the release or threatened
release.

{2) 1f the responsible party fails, without sufficient
cause, to properly provide remedial action upon notificaticn
by the department pursuant to [section 3(3){(b)], the
responsible party may be liable for punitive damages in an
amount not to exceed two times the amount of any costs
incurred by the department pursuant to [section 6].

(3) The department may initiate civil proceedings in
district court to recover costs, damages, or penalties under
subsections (1) and (2). Venue for any action to recover
costs, damages, or penalties lies in the county where the
release occurred or where the responsible party resides or
has its principal place of business or in the district court
of the first judicial district.

(4) No party is liable under subsection (1) or (2) if
that party can establish by a preponderance of the evidence
that:

(a) the department failed to follow the notice

provisions of {section 3] when required; or

~7- HB 766

» o~

10
i1
12
i3
14
15
16
17
18
19
20
21
22

23

25

HB 0766/03

{b) the release did not emanate from any vessel,
vehicle, or facility over which the party had any authority
or control and was not caused by any action or omission of
the party: or

(c} in the case of assessment of punitive damages,
that factors beyond the control of the responsible party
prevented the party from taking timely remedial action.

(%) (a) Costs of remedial action recovered pursuant to
subsection (1)(a) must be deposited in the Efund.

{{b) Damages and penalties recovered pursuant to
subsections (l)(b) and (2) must be deposited in the
contingency fund cf the legacy program state special revenue
account established by [section 5(5) of the Montana Legacy
Act, Senate Bill No. 277}.]

Section 7. Rulemaking authority. The department is
authorized to adopt rules for the implementation of
[sections 1 through 7].

Section 8. Saving clause. This act does not affect
rights and duties that matured, penalties that were
incurred, or proceedings that were Dbegun before the
effective date of this act.

SECTION 9. AcPROPRIATION. ALL FUNDS RECEIVED IN THE

ENVIRONMENTAL QUALITY PROTECTION FUND IN THE BIENNIUM ENDING

JUNE 30, 1987, ARE APPROPRIATED FOR THE PURPOSES DESCRIBED

IN SUBSECTION (2) OF SECTION 2.

-8- HB 766
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Sectioen 10. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 11. Coordination instruction. t3y----Fhe
bracketed-tanguage-constcituting-section--2¢51t--is--effective
onty--if-both-this-act-and-HB-tZ-are-pazsed-and-approved:-if
both-this-ack-and-HB-tZ-are-passed-and-approvedr—-a-ettation
eo-section-2-of-this-act-is-added-to-the-1iat--of--citations
contatned-in-section-2-of-HB-12<

+2+ The bracketed language in section 2(3)tb¥}(C) and
(4) and section 6{5){b) is effective only if both this act
and {the Montana Legacy Act, Senate Bill No. 277]) are passed
and approved.

Section 12. Effective dates. (1) Sections 1 through 6
and B through %8 11 are effective July 1, 1985.

(2) Section 7 and this section are effective on
passage and approval, but rules adopted pursuant to section
7 may not take effect before July 1, 1985,

-Eng-
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GOVERNOR'S PROPOSED AMENDMENTS TO
HOUSE BILL NO. 766
REFERENCE COPY
APRIL 24, 1985

Page 2, line 10.

Following: " SUBSTANCE "

Strike: " UNDER " and lines 11 and 12 in their entirety

Insert: "in Volume 50, Federai Register, pages 13474 through
13513."

Page 3, line 24.

Following: w77

Strike: won

Insert: e

Following: o

Insert: "[and (d) funds received from the environmental

contingency account within the state special revenue
fund established pursuant to [Section 4 of House
Bill No. 922].]"

Page 4, line 10.

Following: line 9

Insert: "[(5) Whenever the amount of money in the fund is
insufficient to carry out remedial action, the department
may apply to the governor for a grant from the environ-
mental contingency account within the state special
revenue fund established pursuant to [Section 4 of
House Bili 922].]"

Page 8, line 15.

Following: line 14

Insert: "[(c) Damages and penalties recovered pursuant to
subsections (1)(b) and (2) must be deposited
in the environmental contingency account within the
state special revenue fund established pursuant to
[section 4 of House Bill No. 922].1"

Page 9, line 13.
Following: ey "
Insert: Ty

Page 9, line 17.

Following: line 16

Insert: ""(2) The bracketed language in section 2(3)(d) and
(2) (5) and section (5)(c) is effective only if both this
act and [House Bill 922] are passed and approved."

~END-
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STATEMENT OF INTENT performing remedial actions; and
HOUSE BILL 766 (6) procedures for coordination of remedial actions with the
House Natural Resources Committee activities of other state or local government agencies ith
wit

relevant expertise or authority,

This bill establishes a special fund and authorizes the
department of health and environmental sciences to spend money
from that fund for the purpeose of taking emergency, remedial
action in cases of release of hazardous or deleterious substances
into the environment. Rulemaking is required for the
implementation of these provisiens. It is the intent of the
legislature that the department be authorized to adopt rules
clarifying and setting forth more detailed procedures and c¢riteria
in such areas as:

(1) definition of remedial actions to include such things as
cleanup and restoration of water resources, provisions of
alternate sources of supply, relocation of persons and property in
imminent danger of injury or damage, and investigation and
monitoring of releases of hazardous and deleterious substances;

(2) procedures for identifying responsible parties and
notifying them of the department's intent to take remedial acition;

(3) criteria for taking emergency actions in cases where
prior notification to the responsible party is not possible;

{4) procedures For retaining consultants to perform remedial
actions under the department's direction;

{5} procedures for accounting for funds expended in

- 2_
Z\C\m}tina Legistative Councii REFERENCE BILL: INCLUDES GOVERNOR'S
AMENDMENTS DATED_ Y. 2Y- F¥
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HOUSE BILL NO. 7686
INTRODUCED BY REAM, HALLIGAN, B. WILLIAMS, MOHAR,
KRUEGER, DARKO, GARCIA, ECK, REGAN, ADDY, STIMATZ,
JaCOBSON, D. BROWN, KEENAN, SHAW, IVERSOﬁ, LYNCH,
HARPEH, RANEY, BRADLEY, COHEN, COBB, LORY., TVEIT,
CONNELLY, FRITZ, MILES, DRISCOLL, JANET MOORE,
GRADY, KADAS, HARRINGTON, HARP

BY REQUEST OF THE GOVERNOR

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE
DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO TAKE
REMEDIAL ACTION TC PREVENT OR ALLEVIATE RELEASE OF HAZARDOUS
OR DELETERIOUS SUBSTANCES INTO THE ENVIRONMENT; ESTABLISHING
A SPECIAL FUND FOR REMEDIAL ACTION; PROVIDING FOR FUNDING
AND APPROPRIATION OF THE SPECIAL FUND; AND PROVIDING

EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Definitions., As used in [sections 1 through
7], unless the‘context requires otherwise, the following
definitions apply:
(1} “Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,

part 21,

{2) "Fund” means the environmental quality protection
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fund established in [section 2].

(3) “"Hazardous or deleterious substance" means a
substance that poses an imminent and substantial threat to
public healthy-pubtie-weifarer-or-the-snvieanment and that
is+

ta}y—-defined-as-a-hazardouns-waste-purseant-to-Prtle-355
ehapter-137-part—4;

tby--water-poliution-as-defined-in-¥5-5-1835-or

{eci--atr--pottution--as--defined--itn--35-2-303 EITHER A
PETROLEUM PRODUCT OR LISTED AS A HAZARDOUS SUBSTANCE UNBER

48--EPR~-PAR¥--38274--PURSUANE--Fo-FHE~FEDERAL-EOMPREHENS IVE

ENVIRONMENFAL-RESPONSE;-COMPENSATION7—ANB-EFABERLIPY¥--AEF IN

VOLUME 50, FEDERAL REGISTER, PAGES 13474 THROUGH 13513.

(4) "Release™ means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting,
escaping, leaching, dumping, or disposing of a hazardous or
deleterious substance either directly into the environment
or in a manner in which the substance can reasonably be
expected to enter the environment if not contained, removed,
or abated, but excludes releases confined to the indoor

workplace environment, THE USE OF PESTICIDES AS DEFINED IN

80-8-102(30) WHEN THEY ARE APPLIED IN ACCORDANCE WITH

APPROVED FEDERAL AND STATE LABELS, AND THE USE OF COMMERCIAL

FERTILIZERS AS DEFINED IN 80~10-101(2) WHEN APPLIFD AS PART

OF ACCEPTED AGRICULTURAL PRACTICE.

-2- HB 766
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(5) "Remedial action" includes all investigation,
monitoring, cleanup, restoracion, abatement, removal,
replacement, and other actions necessary or appropriate to
respond to a release.

Section 2. Environmental quality protection fund.
(1) 'There is created in the state special revenue fund an
environmental quality protection fund to be administered as
a revolving fund by the department. The department is
authorized to expend amounts £from the fund necessary to
carry out the purposes of [sections 1 through 7).

{2) The fund may be used to carry out the provisions
of [sections 1 through 7} and for remedial actions taken by
the department pursuant to [sections 1 tnrough 7] in
response to a release of hazardous or deleterious
sibstances.

(3) There must be deposited in the fund:

(a) all department expenditures recovered pursuant to
[section 6]; and

{B) FUNDS APPROPRIATED TO THE FUND BY THE LEGISLATURE;

{AND

ttb¥{C) [funds received from the legacy program state
special revenue account estabiished by [section 4 of the
Montana Legacy Act, Senate Bill No. 277] as emergency
requests made pursuant to [section 5(5) of the Montana

Legacy Act, Senate Bill No. 277]s;1 [AND

-3- HBE 766
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(D) FUNDS RECEIVED FROM THE ENVIRONMENTAL CONTINGEHNCY

ACCOUNT WITHIN THE STATE SPECIAL REVENUE FUND ESTABLISHED

PURSUANT TO [SECTION 4 OF HOUSE BILL KCQ. 922].]

(4) As--long--as——the--amount--of-money-in-the—fund-is
suffictent-to-defray-the--costas--of --remediai--action--taken
parsunant-to~fsections-3-and-4};-the-department-is-authorized
to--make-expenditures-from-the-fund-fer-sueh-remediat-action
withoue-priorv—appreval——£from--the—-geverners [Whenever the
amount of money in the fund is insufficient to carry out
remedial actien, the department may apply to the governor
for a grant from the contingency fund of the legacy program
state special revenue account pursuant to [section 5(5)] of
the Montana Legacy Act.]

{{5) WHENEVER THE AMOUNT OF MONEY 1IN THE FUND IS

INSUFFICIENT TO CARRY OUT REMEDIAL ACTION, THE DEPARTMENT

MAY APPLY TO THE GOVERNOR FOR A GRANT FROM THE ENVIRONMENTAL

CONTINGENCY ACCOUNT WITHIN THE STATE SPECIAL REVENUE FUND

ESTABLISHED PURSUANT TO {SECTION 4 OF HOUSE BILL NO. 922].]

ft53--Fhe-fund-is-statuterily-appropriated-as-described
in--f{section--2--of--HR--32}--fer-—the-purpeses-deacribed-in
subsection-t23-3

Section 3. Remedial action. (1) The department may
take remedial action necessary and appropriate to protect
the public health, public welfare, or the environment

whenever it determines that:

-4- HB 766
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(a) there has been a release or there isg a substantial 1 need to take timely remedial action; or
threat of a release: and 2 (b) the party or parties determined by the department
(b} the appropriate remedial action will not be done 3 to be respensible for the release or threatened release have
properly and expeditiously by the owner or operator of the 4 been informed in writing of the department's determination
vessel, vehicle, or facility from which the release emanates 5 and have heen requested by the department to take
or by any other responsible party. 6 appropriate remedial action but are unable or unwilling to
{2} Whenever the dJdepartment 1is authorized tao act 7 take such action in a timely manner.
pursuant to subsection (1) or has reason to believe that a 8 (4) The written notice to a responsible party must
release has occurred or is about to occur, the departmeat g inform the responsible party that if that party is
may undertake any investigatien, monitering, survey, 10 subsequently found liable pursuant to [sectien 6], he may be
testing, or other inEcrmation-gathering that is necessary 11 required to reimburse the fund for the costs of the remedial
and appropriate to identify the existence, nature, origin, 12 action taken by the department and may be subject to
and extent of the release or thne threat of release and the 13 punitive damages.
extent and imminence of the danger to the public health, 14 Section 4. Emergency actioen. If the department
public welfare, or the environment. 15 determines that immediate response to an imminent threat to
{3) Any person responsible foi the release must take 16 public health, public welfare, or the environment is
immediate action to contain, remove, and abate the release. 17 necessary to avoid substantial injury or damage to persons,
Except as provided in (section 4], the department is 18 property, or resources, remedial action may be taken
authorized to draw upon the fund in order to take action 19 pursuant to [section 3(l) and (2)) withour the prior written
under subsections (1) and (2) if it hes made diligent good 20 notice required by [section 3(3){b)]. In such a case, the
faith efforts to determine tne identity of the party or 21 department must give subsequent written notice to the
parties responsible for the release or threatened release 22 responsible party within 5 days after the action is taken,
and: 23 describing the circumstances which required the action to be
fa) is wunable to determine the identity of the 24 taken without prior notice.
responsible party or parties in a manner consistent with the 25 Section 5. BActions -- general provisions. (1) No
5= HB 766 -6~ HB 766
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action taken by any person to contain or remove a release,
whether the action is taken voluntarily or at the request of
the department or its designee, may be construed as an
admission of liability for the discharge.

{2) Actions taken by the department pursuant to
{sections 3 and 4] are not subject to the public bidding
requirements of Title 18.

S8ectjon 6. Reimbursement and penalties -- proceedings
-- defenses. (1) Subject only to the defenses set Forth in
subsection +3+ (4}, a party responsible for a release is
liable for:

(a) all costs of remedial action taken by the
department pursuant to (sections 1 through 7]; and

(b; damages for injury to, destruction of, or loss of
natural resources caused by the release or threatened
release,

(2} 1If the responsible party fails, without sufficient
cause, to properly provide remedial action upen notification
by the department pursuant to [section 3(3)(b)}, the
responsible party may be liable for punitive damages in an
amount not  to exceed two imes the amount of any costs
incurred by the department pursuant to [section 6},

(3) The department may initiate civil proceedings in
district court to recover costs, damages, or penalties under

subseccions (1) and (2). Venue for any action to recover
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costs, damages, Or penalties lies in the county where the
release occurred or where the responsible party resides or
has its principal place of business or in the district court
of the first judicial district.

{4} No party is liable under subsection (1) or (2} |if
that party can establish by a preponderance of the evidence
that:

{a) the Jdepartment failed to follow the notice
provisicns of [section 3] when required; or

(b) the release did not emanate from any vessel,
vehicle, or facility over which the party had any authority
or control and was not caused by any action or omission of
the party; or

(c) in the case of assessment of punitive damages,
that Eactors beyond the control of the responsible party
prevented the party from taking timely remedial action.

{5} (a) Costs of remedial action recovered pursuant to
subgection (1)(a) must be deposited in the fund.

[(b) Damages and penalties recovered pursuant to
subgsections {1)(b) and (2) must be deposited in the
contingency fund of the legacy program state special revenue
account established by [section $(%) of the Montana Legacy
Act, Senate Bill No. 277].1]

E(C) DAMAGES AND PENALTIES RECOVERED PURSUANT TO

SUBSECTIONS (1)(B} AND (2) MUST BE DEPOSITED 1IN THE

-8- HB 766
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ENVIRONMENTAL CONTINGENCY ACCOUNRT WITHIN THE STATE SPECTAL

REVENUE FUND ESTABLISHED PURSUANT TO [SECTION 4 OF HOUSE

BILL NO. 922].]

Section 7. Rulemaking authority. The department is
apthorized ¢t adopt rules for the implementation of
[sections 1 through 71}.

Gection B. Saving clause. This act does not affect
rights and duties that matured, penalties that were
incurred, or proceedings that were begun before the
effective date of this act.

SECTION 9. APPROPRIATION. ALL FUNDS RECEIVED IN TEE

§§!1§0HHENT&L QUALITY PROTECTION FUND TH THE BIENNIUM ENDING

JUNE__ 30, 1287, ARE APPROPRIATED FOR THE PURPOSES DLSCRIBED

IN SUBSECTION (2) OF SECTION 2.

Section 10. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
cne or more of its applications, the part remains in effect
in all valid applications that are severable from tne
invalid applications.

Section 1l. Coordination instructioen. tt}----Fhe
brecketed—-iangaaqe——eonstitnting—~sechion—2+5i-&s—effective
cniy—iE—both—thi:—act-ah&—HB—iE-ate—pa:sed—and-approvedv—*if
both—this-act‘and-HB-i2&nre—paased—und—approved7-—u-c&tation

eor—secticn——Q-ef—thi:~act—i5—added~to—the—i&st‘oE—citations
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contained-in-sectian-Z-of-HB-12<

t2¥(1) The bracketed language in section 2(3)tk¥(C)
and ({4) and section 6(S)(b) is effective only if both this
act and {the Montana Legacy Act, Sepate Bill No., 277] are

passed and approved.

{2) THE BRACKETED LANGUAGE IN SECTION 2(3)(D} AND (5)

AND SECTION 6(5)({C) IS EFFECTIVE ONLY IF BOTH THIS ACT AND
0

[BOUSE BILL WO, 922] ARE PASSED AND APPROVED.

Section 12, Effective dates. {1) Sectians 1 through &
and 8 through 38 11 are effective July 1, 1985.

(2) Section 7 and this section are effective on
passage and approval, but rules adopted pursuant to section
7 may not take effect before July 1, 1985.

-End-
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