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HOUSE BILL NO. 738 

INTRODUCED BY ADDY, KEYSER 
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Introduced and referred to 
Committee on Judiciary. 

Fiscal Note requested. 

Fiscal Note returned. 

Committee recommend bill do pass 
as amended. Report adopted. 

Bill printed and placed on 
members' desks. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading, passed. 

Transmitted to Senate. 

IN THE SENATE 

Introduced and referred to 
Committee on Public Health, 
Welfare and Safety. 

Committee recommend bill be 
concurred in. Report adopted. 

Second reading, concurred in. 

Third reading, concurred in. 
Ayes, 48; Noes, 2. 

Returned to House. 
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IN THE HOUSE 

Received from Senate. 

Sent to enrolling. 

Reported correctly enrolled. 
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INTRODUCED BY ~ ~ ~-;~V'oni_ 
A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA 

MEDICAL LEGAL PANEL ACT BY CLARIFYING THE DEFINITIONS OF 

"HEALTH CARE FACILITY", "MALPRACTICE CLAIM", AND 

"PHYSICIAN"; CLARIFYING THE ALLOCATION OF ASSESSMENTS AND 

DETERMINATION OF ASSESSMENTS; PROVIDING FOR A LATE FEE FOR 

DELINQUENT ASSESSMENTS; CLARIFYING THE COMPOSITION OF THE 

PANEL; CLARIFYING THE TOLLING OF THE STATUTE OF LIMITATIONS 

AGAINST PARTIES NOT PARTIES TO THE CLAIM AND PROVIDING FOR 

DISMISSAL OF CLAIMS AND THE RUNNING OF THE STATUTE OF 

LIMITATIONS; AMENDING SECTIONS 27-6-103, 27-6-206, 27-6-301, 

27-6-303, 27-6-401, AND 27-6-702, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-6-103, MCA, is amended to read: 

"27-6-103. Definitions. As used in this chapter, the 

following definitions apply: 

(1) ''Health care facility" means a facility (other 

than a university, college, or governmental "o~pi~ei-~r 

infirmary) licensed as a health care facility under Title 

50, chapter 5. 

(2) ''Health care provider'' means a physician or a 

~n• <og"'"'"• counc.• 
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health car@ facility. 

(3) "Hospital'' means a hospital as defined in 

50-5-101. 

(4) ''Malpractice claim'' means any claim or potential 

claim of a claimant against a health care provider for 

medical treatment, lack of medical treatment, or other 

alleged departure from accepted standards of health care 

which proximately results in damage to the pat~ent claimant, 

whether the pat±ent~~ claimant's claim or potential claim 

sounds in tort or contract, and includes but is not limited 

to allegations of battery or wrongful death. 

( 5) "Panel" means the Montana medical legal panel 

provided for in 27-6-104. 

(6) ''Physician'' means~ 

(a) for purposes of the assessment of _the annual 

surcharge, an individual licensed to practice medicine under 

the provisions of Title 37, chapter 3, who at the .time____Q_f 

the assessment: 

{i) has as his principal residence or place of medical 

practice the state of Montana; 

(ii} is not employed full-time by any federal 

governmental agency or entity; and 

(iii) is not fully retired from the practice of 

medicine; or 

(b) for all other purposes, a person licensed to 

-2- INTRODUCED BILL 
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practice medicine under the provisions of Title 37, chapter 

3, who at the time of the occurrence of the incident giving 

rise to the claim: 

{ i) was an individual who had as his principal 

residence or place of medical practice the state of Montana 

and was not employed full-time by any federal govern~ental 

agency or entity; or 

(ii) was a professional service corporation, 

partnership, or other business entity organized under the 

laws of any state to render medical services, whose 

shareholders, partners, or owners were individual physicians 

licensed to practice medicine under the_2rovisions of Title 

37, chapter 3." 

Section 2. Section 27-6-206, MCA, is amended to read: 

''27-6-206. Funding. (l) There is created a pretrial 

review fund to be administered by the director exclusively 

for the purposes stated in this chapter. The fund and any 

income from it shall be held in trust, depvsited in an 

account, and invested and reinvested by the director with 

the prior approval of the director of the Montana medical 

association. The fund may not become a part of or revert to 

the general fund of this state but shall be open to auditing 

by the legislative auditor. 

( 2) To create t-he fund, an- annual surcharge shall be 

levied on all health care providers,-exeept-phy~ieian~~not 

-3-
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eng8ged-±n-tfte-pr±~ete-pr8ce±ee-o£-med±e±n~. The amount of 

the assessment must be annually set by the director,-whe 

shaii-aiioeate-8-projeeted--eoat and must be apportioned 

among physicians, hospitals, and other health care 

fae±%±t±es providers by group. The-amo~nt-o£-the-assessment 

£or-an-±nd±~±dttai-physieian,-hosp±tai,-or-otner-health--ee~~ 

fae±lt~y--mtt~t-b~-tnat-port±on-o£-the-totai-asse~~ment-wh±eh 

bear~-tke-~ame-reiat±eft~h±p-to-the-totai-assessment--a~--the 

nttmber--o£-eia±me-aga±nst-~tteh-phys±e±anr-hosp±ta%,-or-other 

health-eare-£ae±l±ty-bea~~-te-the--tetai--nttmber--of--era±m~ 

agaiftst---physie±an~,---ko~p±ta!~,--aft~--ether--heaith--eare 

£aeiiit ±es-th,at-ha"e-been- E ± l:ed -w± th- the -pa rote±-- -~±nee- -ApriT 

i9,--i97TT--a~--that--total:-ntlmber-of-el:a±ms-±s-~hovn-±n-the 

enntlai-reports-of-the-panel:.--Howe\l'er 7 -the-assessment-for-an 

±ndi~±dtlal-hoep±ta3:--mttst-a3:-so-be-determ±ned-by-d±"id±ng--the 

total--pereentage-of-the-assessment-for-a%3:--hosp±tais~by-the 

total-ntlmber-of-hosp±tel-beds-eK±sting-at-the--t±me--of--the 

assessmerott--and-mttltipiying-~he-restllt-by-the-nttmber-of-beds 

in-the-hospital-to-be-assessed~ As to the group of all 

physicians, the group of all hospitals, and the group of ~11 

other health care facilities, the amount of the assessment 

must be proportionate to the respective E_~_rcentage of total 

health care providers brought before the panel ~Qat each 

group constitutes.. The total number <and grol!.fL.__Q_f ____ ~-~~!-_!:b 

care providers brought before th~el must be determined 
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from the annual report of the panel for the years preceding 

the year of assessment, as to all claims closed since April 

19, 1977. The amount of the assessment for the group of all 

hospitals must be proportionately assessed against each 

hospital on the basis of each hospital's total number of 

licensed hospital beds, whether used or not, as reflected in 

the most recent compilation of the department of health and 

environmental sciences. The amount of the assessment for the 

group of all physicians must be equally assessed against all 

physicians. The amount of the assessment for the group of 

all other health care facilities must be equally __ assessed 

against all other health care facilities. Surplus funds, if 

any, over and above the amount required for the annual 

administration of the chapter shall be retained by the 

director and used to finance the administration of this 

chapter in succeeding years, in which event the director 

shall reduce the annual assessment in subsequent years, 

commensurate with the proper administration of this chapter. 

(3) The annual surcharge shall be paid on or before 

the date physicians• annual registration fees are due under 

37-3-313. All unpaid assessments bear a late charge fee 

equal to the judgment rate of interest. The late charg~ fee 

is part of the annual surcharge. The director has the same 

powers and duties in connection with the collection of and 

failure to pay the annual surcharge as the department of 
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commerce has under 37-3-313 in connection with physicians' 

annual registration fees.'' 

Section 3. Section 27-6-301, MCA, is amended to read: 

11 27-6-301. How cases submitted. Claimants shall submit 

a case for the consideration of the panel prior to filing a 

complaint in any district court or other court sitting in 

Montana by addressing an application, in writing, signed by 

the ~at~ent ~laimant or his attorney, to the director of the 

panel." 

Section 4. Section 27-6-303, MCA, is amended to read: 

11 27-6-303. Amendments to application. A.r'ly--ttM~nO.m~n~s 

Amendment~ to the application ~tl~t ~ be fi±ed-noe-re~~ 

than-~4-days-prior-eo-the-hett~in9-date authorized by rule.'' 

Section 5. Section 27-6-401, MCA, is amended to read: 

"27-6-401. Composition of panel. ( 1) Those eligible to 

sit on the panel are health care provide~s licensed pursuant 

to Montana law and residing in Montana and the members of 

the state bar of Montana. Six panel member3 shall sit in 

review of each case. Three panel members f~om--~~e--hea±eh 

eere--provtrler~~--profe~~±or'l who are physicians and three 

panel members froM-the-~taee-bar who are attorneys shall sit 

in review of each case in which the claim is heard o.~l-Y 

against one or more physicians. If the claim is _heard only 

against one or more health care facilities, two of the panel 

members must be administrators of the same type of health 

-6-
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care facility or facilities, one panel member must be a 

physician, and three panel members must be attorneys. 

(2} rn ~fto~e all other cases wftere--tne--theo~y--or 

re~pondeat--~ttperior--or--~ome--other--derivetive--theory-or 

reeovery-i~-employed, two of the panel members shall ~ be 

ehosen-£rom-the-indiv±daai-heaith-eare-previder~~-pro£e~~ion 

and physicians, one panel member ~hail must be ehosen--£rom 

the--pro£essiof'l-oE-the an administrator of one-·~ the health 

9 care pro~±der-named-a-respondent--e~--employer,--mester 7--or 

10 prine±pai facilities, and three panel members must be 

11 attorneys.~ 

12 

13 

Section 6. Section 27-6-702, MCA, is amended to read: 

''27-6-702. Tolling of statute of limitations. The 

14 running of the applicable limitation period in a malpractice 

15 claim is tolled upon receipt by the director of the 

16 application for review a~d as to all health care providers 

17 named_in the application as parties to the panel proceeding 

18 and as to all other persons or entities named in the 

19 application as necessary or proper parties for any court 

20 action which might subsequently arise out of the same 

21 factual circumstances set forth in the application. The 

22 running of the applicable limitation period in a malpractice 

23 claim does not begin again until 30 days after eith~ 

24 order of dismissal 1 with or without prejudice against 

25 refiling, is issued from the pan~l chairman or from the 
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director upon the consent of the parties to the claim or the 

panel's final decision, whichever occurs first, is entered 

in the permanent files of the panel and a copy is served 

upon the complainant and his attorney if he is represent~~ 

by counsel, by certified mail." 

NEW SECTION. Section 7. Effective date. This act is 

effective on passage and approval. 

-End-
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STATE OF MONTANA 
REQUEST NO. FNN380-85 

F I S C A L N 0 T E 
Form BD-15 

In compliance with a written request received February 9 19 85 , there is hereby submitted a 
Fiscal Note for H.B. 738 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 
Background information used in developing this Fiscal Note is available from the Office of Budget and Program 
Planning, to members of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

House Bill 738 revises the Montana Medical Legal Panel Act by clarifying the definitions of "Health Care Facility", 
"Malpractice Claim", and "Physician"; clarifying the allocation of assessments and determination of assessments; 
providing for a late fee for delinquent assessments; clarifying the composition of the panel; clarifying the tolling 
of the statute of limitations against parties not parties to the claim and providing for dismissal of claims and 
the running of the statute of limitations. 

FISCAL IMPACT: 

None 

[)fkL~ ( ~~~.4v . -----v-
BUDGET DIRECTOR 
Office of Budget and Program Planning 

Date: j:~ ~~.L!Jtrr 
FN8:I/1 
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HOUSE BILL NO. 738 

APPROVED BY COMMITTEE 
ON JUDICIARY 

INTRODUCED BY ADDY, KEYSER 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA 

MEDICAL LEGAL PANEL ACT BY CLARIFYING THE DEFINITIONS OF 

11 HEALTB CARE FACILITY 11
, ''MALPRACTICE CLAIM 11

, AND 

"PHYSICIAN"; CLARIFYING THE ALLOCATION OF ASSESSMENTS AND 

DETERMINATION OF ASSESSMENTS; PROVIDING FOR A LATE FEE FOR 

DELINQUENT ASSESSMENTS; CLARIFYING THE COMPOSITION OF THE 

PANEL; CLARIFYING THE TOLLING OF THE STATUTE OF LIMITATIONS 

AGAINST PARTIES NOT PARTIES TO THE CLAIM AND PROVIDING FOR 

DISMISSAL OF CLAIMS AND THE RUNNING OF THE STATUTE OF 

LIMITATIONS; AMENDING SECTIONS 27-6-103, 27-6-206, 27-6-301, 

27-6-303, 27-6-401, AND 27-6-702, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-6-103, MCA, is amended to read: 

"27-6-103. Definitions. As used in this chapter, the 

following definitions apply: 

(1) "Health care facility" means a facility (other 

than a university, college, or governmental hospital-o~ 

infirmary) licens~d as a health care facility under Title 

so, chapter 5. 

( 2) "Health care provider •• means a physician or a 

~> ""'"'""•• Counoi 
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health care facility. 

(3) ''Hospital" means a hospital as defined in 

50-5-101. 

(4} "Malpractice claim" means any claim or potential 

claim of a claimant against a health care provider for 

medical treatment, lack of medical treatment, or other 

alleged departure from accepted standards of health care 

which proximately results in damage to the patient claimant, 

whether the pa~±ent~s claimant's claim or potential claim 

sounds in tort or contract, and includes but is not limited 

to allegations of battery or wrongful death. 

( 5} "Panel'' means the Montana medical legal panel 

provided for in 27-6-104. 

(6} "Physician" means! 

(a) for purposes of the assessment of the annual 

surcharge, an individual licensed to practice medicine under 

the provisions of Title 37, chapter 3, who at the time of 

the assessment: 

(i) has as his principal residence or place of medical 

practice the state of Montana; 

(ii) is not employed full-time by any federal 

governmental agency or entity; and 

(iii) is not fully retired from the practice of 

medicine; or 

(b) for all other~os~s, a person licensed to 

-2- HB 738 
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practice medicine under the provisions of Title 37, chapter 

3, who at the time of the occurrence of the incident giving 

rise to the claim: 

(i) was an individual who had as his principal 

residence or place of medical practice the state of Montana 

and was not employed full-time by any federal governmental 

agency or entity; or 

(ii) was a professional service corporation, 

partnership, or other business entity organized under the 

laws of any state to render medical services, whose 

shareholders, partners, or owners were individual physicians 

licensed to practice medicine under the provisions of Title 

37, chapter 3e" 

Section 2. Section 27-6-20_6, MCA, is amended to read: 

"27-6-206. Funding. (1) There is created a pretrial 

review fund to be administered by the director exclusively 

for the purposes stated in this chapter. The fund and any 

income from it shall be held in trust, deposited in an 

account, and invested and reinvested by the director with 

the prior approval of the director of the Montana medical 

association. The fund may not become a part of or revert to 

the general fund of this state but shall be open to auditing 

by the legislative auditor. 

(2) To create the fund, an annual surcharge shall be 

lev~ed on all health care providers;-exeep~-phya~e±afts-~ot 

-3- BB 738 
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eft,aged-ift-~fte-pP~va~e-praetiee-ef-mediei"e. The amount of 

the assessment must be annually set by the director7-wfte 

sha%%-aiioeate-a-projeeted--eost and must be apportioned 

among physicians, hospitals, and other health care 

faei~i~ies providers by group. ~fte-ame~"t-e£-the-a~sessment 

fer-an-indi¥id~ai-physieiaft7-ftespi~al,-or-c~her-healtft--eare 

~aeili~y--m~s~-De-~fta~-portien-e£-~fte-tetal-assessment-whieft 

bears-the-same-reiationsh±p-to-tfte-total-asses~meftt--as--the 

n~mbe~--of-ela±ms-against-s~eh-phys±e±enr-hospital,-e~-other 

heaith-eare-~aeil±ty-bears-te-tfte--total--n~mber--o~--elaims 

age±nst---physieiansT---hespi~aisT--and--ether--heaith--eare 

fae±i±t±es-tfta~-have-been-£iied-w~th-the-panel--s±nee--Ap~±i 

%97 --i9iir--as--that--tetal-nttmber-ei-elaims-is-shewn-±n-the 

annttal-repor~s-ei-the-pane%.--However,-tne-assessmen~-£er-an 

±ndi~id~al-hosp±tal-m~st-also-be-determ±ned-by-d±¥idinq--the 

total--pereentage-ef-~he-assessment-£or-aii-hospitais-by-the 

tetai-n~mber-e£-hespitai-beds-exis~iftg-at-the--time--e£--the 

assessmeftt--and-m~itipiyinq-the-res~lt-by-the-n~mber-e£-beds 

~n-the-ftespitai-to-be-assessed. As to the group of all 

physicians, the group of all hospitals, and the group of all 

other health care facilities, the amount of the assessment 

must be proportionate to the respective percentage of total 

health care providers brought before the panel that each 

group constitutes. The total number and group of health 

care providers brought before the panel must be determined 

-4- HB 738 
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from the annual report of the panel for the years preceding 

the year of assessment, as to all claims closed since April 

19, 1977~ The amount of the assessment for the group of all 

hospitals must be proportionately assessed against each 

hospital on the basis of each hospital 1 s total number of 

licensed hospital beds, whether used or not, as reflecte~~ 

the most recent compilation of the department of health and 

environmental sciences. T~e amount of the assessment for the 

group of all physicians must be equally assessed against all 

physicians. Tne amount of the assessment for the group of 

all other health care facilities must be equally assessed 

against all other health care facilities. Surplus funds, if 

any, over and above the amount required for the annual 

administration of the chapter shall be retained by the 

director and used to finance the administration of this 

chapter in succeeding years, in which event the director 

~hall reduce the annual assessment in subsequent years, 

commensurate ~ith the proper administration of this chapter. 

(3) The annual surcharge shall be paid an or before 

the date physicians' annual registration fees are due under 

37-3-313. All unpaid assessm~~ts bear a late charge fee 

equal to the -ud~nt rate of interest. The late charge fee 

is part of the annual surcharge. The director has the same 

powers and d'...lt.ies in connection with the collection of and 

failure to pay the annual surcharge as the department of 

-5- HB 738 
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commerce has under 37-3-313 in connection with physicians' 

annual registration fees." 

Section 3. Section 27-6-301, MCA, is amended to read: 

11 27-6-301 ~ How cases submit ted. Claimants shall submit 

a case for the consideration of the panel prior to filing a 

complaint in any district court or other court sitting in 

Montana by addressing an application, in writing, signed by 

the pat~eft~ claimant or his attorney, to the director of the 

panel." 

Section 4. 

"27-6-303. 

Amendments to 

Section 27-6-303, MCA, is amended to read: 

Amendments to application. Any--amendmen~s 

the application m~et ~ be £ired-not-i~e~ 

th.el'l-l4-dey~-prior-to-the-hearin9-date authorized by rule." 

Section 5. Section 27-6-401, MCA, is amended to read: 

"27-6-401.· Composition of panel. (1) Those eligible to 

sit on the panel are health care providers licensed pursuant 

to Montana law and residing in Montana and the members of 

the state bar of Montana. Six panel members shall sit in 

review of each case. Three panel members f~om--t~e--heaith 

ea~e--p~o•ider~~--~~ofeee~on who are physicians and three 

panel members from-the-etete-bar who are attorneys shall sit 

in review of each case in which the claim is heard only 

against one or more physicians. If the claim is heard only 

against one or more health care facilities, two of the panel 

members must be administrators of the same type of health 

-6- HB 738 
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care facility or facilities, one panel member must be a 

physician, and three panel members must be attorneys~ 

(2) In those all other cases where--~he--eheerr--o£ 

res~oftdeat--s~perior--or--~ome--eeher--der~vat±ve--theory-o£ 

reeevery-is-empieyed, two of the panel members shall must be 

ehosen-rrem-the-individual-health-eare-provider~~-proEession 

and physicians, one panel member shall must be eheee~--£rom 

the--pro£ession--o£--the an administrator of one-of the SAME 

9 TYPE OF health care pro~ider-named-a-responrlent-ae-employer7 

10 master7-or-~rineipal £aeiiitie~ FACILITY, and three panel 

11 members must be attorneys." 

12 

13 

Section 6. Section 27-6-702, MCA, is amended to read: 

"27-6-702. Tolling of statute of 1 imitations, The 

14 running of the applicable limitation period in a malpractice 

15 claim is tolled upon receipt by the director of the 

16 application for review and as to all health care providers 

17 named in the application as parties to the panel proceeding 

18 and as to all other persons or entities named in the 

19 application as necessary or proper parties for any court 

20 action which might subsequently arise out of the same 

21 factual circumstances set forth in the application. The 

22 running of the applicable limitation peciod in a malpractice 

23 claim does not begin again until 30 days after either an 

24 order of dismissal, with or without prejudice against 

25 refiling, is issued from the panel chairman, or from the 

-7- HB 738 
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director upon the consent of the parties to the claim, or 

the panel 1 S final decision, whichever occurs first, is 

entered in the permanent files of the panel and a copy is 

served upon the complainant and OR his attorney if he is 

represented by counsel, by certified mail." 

NEW SECTION. Section 7. Effective date. This act is 

effective on passage and approval. 

-End-
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HOUSB BILL NO, 731 

INTRODUCED BY ADDY, KEYSER 

A BILL FOR All ACT EliTITLEDI "All AC'l' REVISING THB MON'l'AHA 

MBDICAL LBGAL PANEL AC'1' BY CLARIFYING THE DEFINITIONS OF 

"HBALTB CARB FACILI'l'Y", "MALPRACTICE CLAIM", AND 

"PHYSICIAN"; CLARIFYING THE ALLOCATION OF ASSESSMEN'l'S AND 

DI!IIERMINATION OF ASSESSIIBN"l'S; PROVIDING FOR A LATE FEE FOR 

DELINQUBN'l' ASSESSMEN'l'S; CLARIFYING 'l'HE COMPOSITION OF THB 

PANEL; CLARIFYING THE 'l'OLLING OF 'l'HE STATUTI OF LIMITATIONS 

AGAINST PARTIES NO'l' PARTIES '1'0 'l'HE CLAIM AND PROVIDING FOR 

DISMISSAL OF CLAIMS AND THE RIDINING OF 'l'HE STA'l'U'l'E OF 

LIMITATIONS; AMENDING SECTIONS 27-6-103, 27-6-206, 27-6-301, 

27-6-303, 27-6-401, AND 27-6-702, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-6-103, MCA, is amended to read: 

"27-6-103. Definitions. As used in this chapter, the 

following definitions apply: 

(l) "Health care facility• means a facility (other 

than a universityw college, or governmental hospital-or 

infirmary) licensed as a health care facility under Title 

50, chapter s. 

(2) "Health care provider" means a physician or a 

~ ... .-•• counco 
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defined in 

(4) "Malpractice claia• aeans any claia or potential 

clai• of a clai .. nt against a health care provider for 

aedical treatment, lack of aedical traat.ant, or other 

alleged departure froa accepted standards of health care 

which proxiaately results in damage to the patient clai .. nt, 

whether the patient~s claimant's claia or potential claia 

sounds in tort or contract, and includes but is not liaited 

to allegations of battery or wrongful death. 

(5) "Panel" aeans the Montana medical legal panel 

provided for in 27-6-104. 

(6) "Physician• means~ 

(a) for purposes of the assessment of the annual 

surcharge, an individual licensed to practice medicine under 

the provisions of Title 37, chapter 3, who at the time of 

the assessment: 

(i) has as his principal residence or place of medical 

practice the state of Montana; 

(ii) is ~ot ~~plo~d full-time b~~ federal 

governmental agency or entity: and 

{iii) is not fully retired from the practice of 

medici41e; or 

(b) for all other purposes, a person licensed to 

-2- HB 738 
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practice medicine under the provisions of Title 37, chapter 

3, who at the time of the occurrence of the incident giving 

rise to the claim: 

(i} was an individual who had as his principal 

residence or place of medical practice the state of Montana 

and was not employed full-time by any federal governmental 

agency or entity; or 

(ii) was a professional service corporation, 

partnership, or other business entity organized under the 

laws of any state to render medical services, whose 

shareholders, partners, or owners were individual physicians 

licensed to practice medicine under the provisions of Title 

37, chapter J.• 

Section 2. Section 27-6-206, MCA, is amended to read: 

''27-6-206. Funding. (1) There is created a pretrial 

review fund to be administered by the director exclusively 

for the purposes stated in this chapter_. The fund and any 

income from it shall be held in trust, deposited in an 

account, and invested and reinvested by the director with 

the prior approval of the director of the Montana medical 

association. The fund may not become a part of or revert to 

the general fund of this state but shall be open to auditing 

by the legislative auditor. 

(2) To create the fund, an annual surcharge shall be 

levied on all health care providersr-ekeep~-physiei8ft~-ftOt 
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engeged-in-ehe-pr±veee-~rae~iee-oE-medie~fte. The amount of 

the assessment must be annually set by the director7-who 

shali-alloeaee-a-projee~ed--eose and must be apportioned 

amonq physicians, hospitals, and other health care 

Eaeiiieies providers by group. !he-amo~fte-oE-the-asse~~ment 

£or-an-iftd±vid~al-physieia~,-hosp~~ei,-or-oeher-hea%th--eaee 

£aei%ity--m~se-be-eha~-~reioft-o£-the-te~ai-e~~essme~e-whieh 

bears-~he-same-reiatien~hi~-~e-ehe-total-a~~es~ment--as--the 

n~mber--e£-eiaims-~gainst-sHeh-physie±an,-hes~itaiT-or-other 

he8ith-eare-faeiiity-bears-to-the--teeai--n~mber--er--eiaims 

againse---physieiaftS7---hospitais,--an~--eeher--heaieh--eare 

Eaeiii~ies-that-have-eeen-E~ied-with-ehe-panel--sinee--Apr±i 

i97--i9TTy--as--that--totai-n~mber-oE-eiaims-is-shown-ift-the 

aftnual-reperts-o£-the-paneio--Hewever,-the-assessmen~-£or-an 

±ndividHai-hespiea%-m~st-eiso-be-~eterm±ned-by-dividinq--the 

totai--pereeneage-e£-ehe-asse~~ment-Eor-all-hospitais-by-ehe 

total-number-o£-hespitai-beds-ex~sting-at-ehe--time--o£--the 

assessment--and-mtliti~iying-the-resHit-by-the-ntlmber-eE-beds 

in-the-hospital-te-be-aseessedo As to the group of all 

physicians, the group of all hospitals, and the group of all 

other health care facilities; the amount of the assessment 

must be proportionate to the respective percentage of total 

health care providers brought before the panel that each 

group constitutes~ The total number and group of health 

care providers brought before the panel must be determined 

-4- HB 738 
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from the annual report of the panel for the years preceding 

the year of assessment, as to all claims closed since April 

19, 1977. The amount of the assessment for the group of all 

hospitals must be proportionately assessed against each 

hospital on the basis of each hospital's total number of 

licensed hospital beds, whether used or not, as reflected in 

the most recent compilation of the department of health and 

environmental sciences. The amount of the assessment for the 

group of all physicians must be equally assessed against all 

physicians. The amount of the assessment for the group of 

all other health care facilities must be equally assessed 

against all other health care facilities. Surplus funds, if 

any, over and above the amount required for the annual 

administration of the chapter shall be retained by the 

director and used to finance the administration of this 

chapter in succeeding years, in which event the director 

shall reduce the annual assessment in subsequent years, 

commensurate with the proper administration of this chapter. 

(3) The annual surcharge shall be paid on or before 

the date physicians• annual registration fees are due under 

37-3-313. All unpaid assessments bear a late charge fee 

equal to the judgment rate of interest. The late charge fee 

is part of the annual surcharge. The director has the same 

powers and duties in connection with the collection of and 

failure to pay the annual surcharge as the department of 
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commerce has under 37-3-313 in connection with physicians' 

annual registration fees." 

Section 3. Section 27-6-301, MCA, is amended to read: 

11 27-6-301. How cases submitted. Claimants shall submit 

a case for the consideration of the panel prior to filing a 

complaint in any district court or other court sitting in 

Montana by addressing an application, in writing, signed by 

the pa~ieft~ claimant or his attorney, to the director of the 

panel. •• 

Section 4. Section 27-6-303, MCA, is amended to read: 

''27-6-303. Amendments to application. Any--e:m.eftd:l'l\eft~s 

Amendments to the application mttst ~ be fiied-not-iess 

~han-:1::4-ele:ys-pt'ier-t:e-efte-heerittg-de:~e authorized by rule." 

Section 5. Section 27-6-401, MCA, is amended to read: 

"27-6-401.· Composition of panel. (1) Those eligible to 

sit on the Panel are health care providers licensed pursuant 

to Montana law and residing in Montana and the members of 

the state bar of Mo-ntana. Six panel members shall sit in 

review of each case. Three panel members Erom--t"e--he~%t~ 

eere--~rovideris--preressiett who are physicians and three 

panel members Erom-~he-stete-bar who are attorneys shall sit 

in review of each case in which the claim is heard only 

against one or more physicians. If the claim is heard only 

against one or more health care facilities, two of the panel 

members must be administra·tors of the same type of health 
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care facility or facilities, one panel member must be a 

physician, and three panel members must be attorneys. 

(2) In ehose all other cases where--~he--theo~y--ef 

respondeat--sttperior--er--some--e~her--deri¥8~ive--theory-ef 

reeovery-±s-empioyed, two of the panel members shs%% must be 

ehosen-erom-the-±ndividuaf-hea%th-care-provider•s-pro£es3±on 

and physicians, one panel member shail must be cho~en--~rom 

ehe--professien--ef--the an administrator of one-of the SAME 

9 TYPE OF health care provider-ftamed-a-respondent-as-emp±oyer7 

10 master,-or-principa% fae±iities FACILITY, and three panel 

11 members must be attorneys. •• 

12 

13 

Section 6. Section 27-6-702, MCA, is amended to read: 

"27-6-702. Tolling of statute of limitations. The 

14 running of the applicable limitation period in a malpractice 

15 claim is tolled upon receipt by the director of the 

16 application for review 8nd as to all health care providers 

17 named in the application as parties to the panel proceeding 

18 and as to all other persons or entities named in the 

19 application as necessary or proper parties for any court 

20 action which might subsequently arise out of the same 

21 factual circumstances set forth in the application. The 

22 running of the applicable limitation period in a malpractice 

23 claim does not begin again until 30 days after either an 

24 order of dismissal, with or without prejudice against 

25 refiling, is issued from the panel chairman, or from the 
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director upon the consent of the parties to the claim, or 

the panel's final decision, whichever occurs first, is 

entered in the permanent files of the panel and a copy is 

served upon the complainant and OR his attorney if he is 

represented by counsel, by certified mail, 11 

NEW SECTION. Section 7. Effective date. This act is 

effective on passage and approval. 

-End-

-8- HB 738 
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HOUSE BILL NO. 738 

INTRODUCED BY ADDY, KEYSER 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA 

MEDICAL LEGAL PANEL ACT BY CLARIFYING THE DEFINITIONS OF 

''HEALTH CARE FACILITYH, 11 MALPRACTICE CLAIM.", AND 

"PHYSICIAN"; CLARIFYING THE ALLOCATION OF ASSESSMENTS AND 

DETERMINf,TION OF ASSESSMENTS: PROVIDING FOR A LATE FEE FOR 

DELINQUENT ASSESSMENTS: CLARIFYING THE COMPOSITION OF THE 

PANEL: CLARIFYING THE TOLLING OF THE STATUTE OF LIMITATIONS 

AGAINST PARTIES NOT PARTIES TO THE CLAIM AND PROVIDING FOR 

DISMISSAL OF CLAIMS AND THE RUNNING OF THE STATUTE OF 

LIMITATIONS; AMENDING SECTIONS 27-6-103, 27-6-206, 27-6-301, 

27-6-303, 27-6-401, AND 27-6-702, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-6-103, MCA, is amended to read: 

''27-6-103. Definitions. As used in this chapter, the 

following definitions apply: 

(1) "Health care facility'' means a facility (other 

than a univecsity, college, or governmental ho~pit8i-or 

infirmary) licensed as a health care facility under Title 

SO, chapter 5. 

(2) ''Health care provider .. means a physician or a 

~an. ......... , •• COUncil 
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health care facility. 

( 3) "Bas pi tal" means a hospital as defined in 

50-5-101. 

( 4) 11Malpractice claim'' means any claim or potential 

claim of a claimant against a health care provider for 

medical treatment, lack of medical treatment, or other 

alleged departure from accepted standards of health care 

which proximately results in damage to the ~etiefte claimant, 

whether the pat±ent~s claimant's claim or potential claim 

sounds in tort or contract, and includes but is not limited 

to allegations of battery or wrongful death. 

( 5) ~'Panel" means the Montana medical legal panel 

provided for in 27-6-104. 

(6) "Physicianu means..:_ 

(a) for purposes of the assessment of the annual 

surcharge, an individual licensed to practice medicine under 

the provisions of Title 37, chapter 3, who at the time of 

the assessment: 

(i) has as his principal residence or place of medical 

practice the state of Montana; 

(ii) is not employed full-time by any federal 

governmental agency or entity; and 

(iii) is not fully retired from the practice of 

medicine; or 

(b) for all other ourposes, a person licensed to 

-2- HB 738 
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practice medicine under the provisions of Title 37, chapter 

3, who at the time of the occurrence of the incident giving 

rise to the claim: 

(i) was an individual who had as his principal 

residence or place of medical practice the state of Montana 

and was not employed full-time by any federal governmental 

agency or entity; or 

(ii) was a professional service co[poration, 

partnership, or other business entity organized under the 

laws of any state to render medical services, whose 

shareholders, partners, or owners were individual physicians 

licensed to practice medicine under the provisions of Title 

37, chapter 3." 

Section 2. Section 27-6-206, HCA, is amended to read: 

"27-6-206. Funding. (1) There is created a pretrial 

review fund to be administered by the director exclusively 

for the purposes stated in this chapter. The fund and any 

income from it shall be held in trust, deposited in an 

account, and invested and reinvested by the director with 

the prior approval of the director of the Montana medical 

association. The fund may not become a part of or revert to 

the general fund of this state but shall be open to auditing 

by the legislative auditor. 

(2) To create the fund, an annual surcharge shall be 

levied on all health care providersT-e~eept-physieians-~et 
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en~a9ed-in-the-private-practiee-of-medicifte. The amount of 

the assessment must be annually set by the director7-who 

sheil-eiieeeee-a-pre;eeeea--eese and must be apportioned 

among physicians, hospitals, and other health care 

iaci!ities providers by group. ~fte-ame~ftt-oE-the-assessme~t 

£or-an-indiYid~a~-pftysicianT-hospital,-cr-c~her-heaith--eare 

taeiiity--must-be-~ha~-porticn-c£-~he-tc~a%-assessmen~-whieh 

bears-the-same-reiat±ensh~p-tc-the-tete%-essessmen~--as--the 

~amber--ef-e%aims-egainst-saeh-physieianT-hesp±tai,-or-other 

heaith-eare-fae~i~ty-hears-te-ehe--eetai--number--e£--eia~ms 

aqainst---physieiansT---hespitaisT--and--ether--heaith--eare 

faei±ities-that-have-been-fi±ed-with-the-panei--sinee--Aprii 

i9;--±9TT7--as--that--tctai-n~mher-e£-eiaims-is-shewn-in-the 

annua%-reports-e£-the-paftei7--Boweverr-the-aasesament-fer-an 

individuai-hospita!-must-aiso-be-determined-by-dividinq--the 

totai--pereentage-of-the-assessment-for-aii-hospitaia-by-the 

tetai-numher-e£-hesp~tai-heas-ex~se~n9-at-the--t~me--ef--ehe 

assessment--ana-muie~piy~n9-ehe-resuie-hy-the-number-ef-beas 

in-the-hespitai-te-be-assessed. As to the group of all 

physicians, the group of all hospitals, and the group of all 

other health care facilities, the amount of the assessment 

must be proportionate to the respective percentage of total 

health care providers brought before the panel that each 

group constitutes. The total number and group of health 

care providers brought before the panel must be determined 

-4- HB 738 
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from the annual report of the panel for the years preceding 

the year of assessment, as to all claims closed since April 

19, 1977. The amount of the assessment for the group of all 

hospitals must be proportionately assessed against each 

hospital on the basis of each hospital's total number of 

licensed hospital beds, whether used or not, as reflected in 

the most recent compilation of the department of health and 

environmental sciences. The amount of the assessment for the 

group of all physicians must be equally assessed against all 

physicians. The amount of the assessment for the group of 

all other health care facilities must be equally assessed 

against all other health care facilities. Surplus funds, if 

any, over and above the amount required for the annual 

administration of the chapter shall be retained by the 

director and used to finance the administration of this 

chapter in succeeding years, in which event the director 

shall reduce the annual assessment in subsequent years, 

commensurate with the proper administration of this chapter. 

(3) The annual surcharge shall be paid on or before 

the date physicians' annual registration fees are due under 

37-3-313. All unpaid assessments bear a late charge fee 

equal to the iudqment rate of interest. The late charge fee 

is part of the annual surcharge. The director has the same 

powers and duties in connection with the collection of and 

failure to pay the annual surcharge as the department of 
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commerce has under 37-3-313 in connection with physicians' 

annual registration fees." 

Section 3. Section 27-6-301, MCA, is amended to read: 

"27-6-301. How cases submitted. Claimants shall submit 

a case for the consideration of the panel prior to filing a 

complaint in any district court or other court sitting in 

Montana by addressing an application, in writing, signed by 

the ps~~eft~ claimant or his attorney, to the director of the 

panel.,. 

Section 4. s·ection 27-6-303, MCA, is amended to read: 

"27-6-303. Amendments to application. Arty--amendment!! 

Amendments to the application mtts~ ~ be ~~~ed-ne~-ie~s 

~ttaPJ:-%4-days-pr±or-to-the-hee:r-i:ng-de:~e authorized by rule. '' 

Section 5. Section 27-6-401, MCA, is amended to read: 

"27-6-401. Composition of panel. (1) Those eligible to 

sit on the panel are health care providers licensed pursuant 

to Montana law and residing in Montana and the members of 

the state bar of Montana. Six panel members shall sit in 

review of each case. Three panel members Erom--the--heBith 

esre--prov~de~~s--profess±on who are physicians and three 

panel members £rom-t~~-stat~-bar who are attorneys shall sit 

in review of each case in which the claim is heard only 

against one or more physicians. If the claim is heard only 

against one o:r more health care facilities, two of th_e panel 

members must be administrators of the same type of health 
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care facility or facilities, one panel member must be a 

physician, and three panel members must be attorneys. 

(2) In these all other cases whe~e--the--thee~y--er 

respendeat--s~peP~er--er--eeme--other--dePiYa~ive-·t~eery-ef 

reeovery-is-emptoyed, two of the panel members aha%~ must be 

ehosen-£rom-the-individ~a%-hea%th-eape-prov+der~s-pro£ession 

and physicians, one panel member shall must be eftosen--£rom 

the--p~efessien--o£--the an administrator of ene-o£ the SAME 

9 TYPE OF health care prev+der-named-a-responden~-as-employer, 

10 mastery-er-prineipa% £aei%it±es FACILITY, and three panel 

11 members must be attorneys. •• 

12 

13 

Section 6. Section 27-6-702, MCA, is amended to read: 

11 27-6-702.. Tolling of statute of limitations. The 

14 running of the applicable limitation period in a malpractice 

15 claim is tolled upon receipt by the director of the 

16 application for review aftd as to all health care providers 

17 named in the application as parties to the panel proceeding 

18 and as to all other persons or entities named in the 

19 application as necessary or proper parties for any court 

20 action which might subsequently arise out of the same 

21 factual circumstances set forth in the application. The 

22 running of the applicable limitation period in a malpractice 

23 claim does not begin again until 30 days after either an 

24 order of dismissal, with or without prejudice against 

25 refiling, is issued from the panel chairman, or from the 
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director upon the consent of the parties to the claim, Q£ 

the panel's final decision, whichever occurs first, is 

entered in the permanent files of the panel and a copy is 

served upon the complainant and OR his attorney if he is 

represented by counsel, by certified mail." 

NEW SECTION. Section 7. Effective date. This act is 

effective on passage and approval. 

-End-
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