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BILL NO. ~ 

INTRODUCED BY 
7 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING DISTRICT 

5 COURTS AUTHORITY TO AUTHORIZE THE ISSUANCE OF A RESTRICTED 

6 PROBATIONARY DRIVER'S LICENSE TO A PERSON ON HIS FIRST 

7 REFUSAL TO SUBMIT TO A CHEMICAL TEST FOR DETERMINING THE 

8 ALCOHOLIC CONTENT OF HIS BLOOD; PROVIDING THAT A VIOLATION 

9 OF THE TERMS OF SUCH LICENSE IS PUNISHABLE IN THE SAME 

10 MANNER AS A THIRD CONVICTION FOR DRIVING UNDER THE INFLUENCE 

11 OF ALCOHOL OR DRUGS; AMENDING SECTIONS 61-5-206, 61-8-402, 

12 AND 61-8-403, MCA; AND PROVIDING AN EFFECTIVE DATE." 

13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

15 Section 1. Section 61-5-206, MCA, is amended to read: 

16 "61-5-206. Authority of division to suspend license or 

17 driving privilege or issue probationary license. 11) The 

18 division is hereby authorized to suspend the license or 

19 driving privilege of an operator or chauffeur without 

20 preliminary hearing upon a showing by its records or other 

21 sufficient evidence that the licensee: 

22 {a) has been involved as a driver in any accident 

23 resulting :n the death or persondl injury of another or 

24 serious property damage; 

25 (b) has been convicted with such trequency of serious 
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offenses against traffic regulations governing the movement 

of vehicles as to indicate a disrespect for traffic laws and 

a disregard for the safety of other persons on the highways; 

(c) is an habitually reckless or negligent driver of a 

motor vehicle; 

(d) is incompetent to drive a motor vehicle; 

(e) has permitted an unlawful or fraudulent use of 

such license as specified in 61-5-302; 

(f) has committed an offense in another state which if 

committed in this state would be grounds for suspension or 

revocation; or 

(g) has falsified his date of birth on his application 

for a driver's license. 

(2) However, the division sh~ll if ordered by a court 

or may, in its discretion, and in lieu of such suspension of 

license or driving privilege, issue a probationary license 

to an operator or chauffeur, without preliminary hearing, 

upon a showing by its records or other sufficient evidence 

that the licensee's driving re~o~d is such as would 

authorize suspension as provided in subsection {l) hereof. 

Jpon issuance of a probationary license the licensee shall 

be subject to the restrictions set forth thereon. The 

licensee's driving privilege may be suspended upon 

conviction or forfeiture of bail not vacated of any traffic 

violation during the period of such probation. The licensee 
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shall surrender to the division all driver licenses 

theretofore issued to him before such probationary license 

shall be issued. His refusal or neglect to surrender such 

licenses, upon demand, shall be ground for suspending all 

such licenses. Probationary 

period not to exceed 12 months. 

licenses may be issued for a 

(3) Upon suspending the license of any person or upon 

placing such person on probation, as hereinbefore in this 

section authorized, the division shall immediately notify 

the licensee in writing and upon his request shall afford 

him an opportunity for a hearing as early as practical 

within not to exceed 20 days after receipt of such requesc 

in the county wherein the licensee resides unle~s the 

division and the licensee agree that such hearing may be 

held in some other county. Upon such hearing the division 

through its duly authorized agent may administer oaths and 

may issue subpoenas for the attendance of witnesses and the 

product _on of relevant books and papers and m3y require a 

reex __ :nination of r.he licensee. Upon such hearing the 

division shall either rescind its order of suspension or 

probation, or, good cause appearing therefor, may affirm, 

reduce, or extend the period of probation or suspension of 

such license. 

{4) The provisions of subse~_t~~T.; _L~l_do _ _0~L~_EE_!y_ t?~ 

probationdry license ordered to be issued by a district 
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court pursuant to 61-8-403(,?j_~" 

Section 2, Section 61-8-402, MCA, lS amended to read: 

"61-8-402. Chemical blood, breath, or urine tests. {1) 

Any person who operates a motor vehic:e upon ways of this 

state open to the 

consent, subject to 

public shall be deemed to have given 

the provisions of 61-8-401, to a 

chemical test of his blood, breath, or urine for the purpose 

of determining the alcoholic content of his blood if 

arrested by a peace officer for driving or in actual 

physical control of a motor vehicle while under the 

influence of alcohol. The test shall be administered at the 

direction of a peace officer having reasonable grounds to 

believe the person to have been driving or in actual 

physical control of a motor vehicle upon ways of this state 

open to the public while under the influence of alcohol. The 

arresting officer may designate which one of the aforesaid 

tests shall be administered. 

{2) Any person who is unconscious or who is otherwise 

in a condition rendering him incapable of refusal shall oe 

deemed not to have withdrawn the consent provided oy 

subsection {1) of this section. 

{3) If a resident driver under arrest refuses upon the 

request of a peace officer to submit to a chemical test 

designated by the arresting officer as provided in 

subsection (1) of this section, none shall be given, but the 
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officer shall, on behalf of the division, immediately seize 

his driver's license. The peace officer shall forward the 

license to the division, along with a sworn report that he 

had reasonable grounds to believe the arrested person had 

been driving or was in actual physical control of a motor 

vehicle upon ways of this state open to the public, while 

under the influence of alcohol and that the person had 

refused to submit to the test upon the request of the peace 

officer. Upon receipt of the report, the division shall 

suspend the license for the period provided in subsection 

( 5}. 

(4) Upon seizure of a resident driver's license, the 

peace officer shall issue, on behalf of the division, a 

temporary driving permit, which is valid for 72 hours after 

the time of issuance. 

(5) The following suspension and revocation periods 

are applicable upon refusal to submit to a chemical test: 

(a) upon a first refusal, a suspension of 90 days with 

no provision for a restricted probationary license, unless 

order~d by a court pursuant t~ 61-B-403(2); 

{b) upon a second or subsequent refusal within 5 years 

of a previous refusal, as determined from the records of the 

division, a revocation of l year with no provision for a 

restricted probationary license. 

(6) Like refusal by a nonre~ident shall be subject to 
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suspension by the division in like manner, and the same 

temporary driving permit shall be issued to nonresidents. 

{7) All such suspensions are subject to review as 

hereinafter provided.'' 

Section 3. Section 61-8-403, MCA, is amended to read: 

"61-8-403. Right of appeal to court ~obationary 

license -- penalty. i!l The division shall immediately 

notify any person whose license or privilege to drive has 

been suspended or revoked, as hereinbefore authorized, in 

writing and such person shall have the right to file a 

petition within 30 days thereafter for a hearing in the 

matter in the district court in the county wherein such 

person resides or in the district court in the county in 

which this arrest was made. Such court is hereby vested with 

jurisdiction and it shall be its duty to set the matter for 

hearing upon 10 days' written notice to the county attorney 

of the county wherein the appeal is filed and such county 

attorney shall represent the state, and thereupon the court 

shall take testimony and examine into the facts of the case, 

except that the issues shall be limited to whether a peace 

officer had reasonable grounds to believe the person had 

been driving or was in actual physical control of a vehicle 

upon ways of this state open to the public, while under the 

influence of alcohol, whether the person was placed under 

arrest, and whether such person refused to submit to the 
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test. The court shall thereupon determine whether the 

petitioner is entitled to a license or is subject to 

suspension as heretofore provided. 

(2) (a) A person whose license is suspended pursuant 

to 61-8-402 for a first refusal to submit to a chemical test 

for the purpose of determining the alcoholic content of his 

blood may apply to the district court in the county where he 

resides for an order directing the division to issue a 

restricted probationary license to him. If the court finds 

that the petitioner will abide by the terms of a restricted 

11 probationary license and that the public will be adequate!) 

12 protected, it may order the division to issue such 

13 license. The court may direct the division to impose such 

14 restrictions on the probationary license as it considers 

15 proper. 

16 (b) A person who is found guilty of violating the 

17 terms of a_ restricted probatio~9-~.Y_l~~ense i~?~~_9_ pursuant 

18 to sub,.. ~ction (2) {a) shall be _ _e_~_0.ished a_~-~i-~~c!_ _ __f~_£___i__!_!_ 

19 61-8- 14(3). 

20 {c) The time limits provided in subsection {1) apply 

21 to an appeal under this subsection (2).'' 

22 NEW SECTION. Section 4. Extension of authority. Any 

23 existing authority of the division of motor vehicles to make 

24 rules on the subject of the provisions of this act is 

25 extended to the provisions of this act. 
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NEW SECTION. Section 5. Effective date. This act is 

effective on passage by the legislature, a~proval by the 

governor, and receipt by the secretary of state of a written 

certificate of approval from the U.S. department of 

transportation. The secretary of state shall a~tach a copy 

of the certificate to the enrolled bill enacting this act 

and send a copy of the certificate to the department of 

justice, division of motor vehicles, and the code 

commissioner. 

-End-
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BILL NO. ~ 

INTRODUCEO BY 
1MQ.uSk 

\_ J.Ji.L't 
~----------~--------------

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING DISTRICT 

COURTS AUTHORITY TO AUTHORIZE THE ISSUANCE OF A RESTRICTED 

PROBATIONARY DRIVER"S LICENSE TO A PERSON ON HIS FIRST 

REFUSAL TO SUBMIT TO A CHEMICAL TEST FOR DETERMINING THE 

ALCOHOLIC CONTENT OF HIS BLOOD; PROVIDING THAT A VIOLATION 

OF THE TE~~S OF SUCH LICENSE IS PUNISHABLE IN THE SAME 

MANNER AS A THIRD CONVICTION FOR DRIVING UNDER THE INFLUENCE 

OF ALCOHOL OR DRUGS; AMENDING SECTIONS 61-5-206, 61-8-402, 

AND 61-8-403, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 61-5-206, MCA, is amended to read: 

"61-5-206. Authority of division to suspend license or 

driving privilege or issue probationary license. (l) The 

division is hereby authorized to suspend the license or 

driving privilege of an operator or chauffeur without 

preliminary hearing upon a showing by its records or other 

sufficient evidence that the licensee: 

(a) has been involved as a driver in any accident 

resulting in the death or personal injury of another or 

serious property damage; 

{b) has been convicted with such frequency of serious 
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offenses against traffic regulations governing the moveme~t 

of vehicles as to indicate a disrespect for traffic laws and 

a disregard for the safety of other persons on the highways~ 

(c) is an habitually reckless or negligent driver of a 

motor vehicle; 

(d) is incompetent to drive a motor vehicle; 

(e) has permitted an unlawful or fraudulent use of 

such license as specified in 61-5-302; 

(f) has committed an offense in another state which if 

committed in this state would be grounds for suspension or 

revocation; or 

{g) has falsified his date of birth on his application 

for a driver's license. 

(2) However, the division ~hall if ordered bv a court 

or may, in its discretion, and in lieu of such suspension of 

license or driving privilege, issue a probationary license 

to an operator or chauffeur, without preliminary hearing, 

upon a showing by its records or other sufficient evidence 

that the licensee's driving record is such as would 

authorize suspension as provided in subsection (l) hereof. 

Upon issuance of a probationary license the licensee shall 

be subject to the restrictions set forth thereon. The 

licensee 1 s driving privilege may be suspended upon 

conviction or forfeiture of bail not vacated of any traffic 

violation during the period of such probation. The licensee 

SECOND READING 
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all driver licenses 

probationary license 

shall be issued. His refusal or neglect to surrender such 

licenses, upon demand, shall be ground for suspending all 

such licenses. Probationary licenses may be issued for a 

period not to exceed 12 months. 

(3) Upon suspending the license of any person or upon 

placing such person on probation, as hereinbefore in this 

section authorized, the division shall immediately notify 

the licensee in writing and upon his request shall afford 

him an opportunity for a hearing as early as practical 

within not to exceed 20 days after receipt of such request 

in the county wherein the licensee resides unless the 

division and the licensee agree that such hearing may be 

held in some other county. Upon such hearing the division 

through its duly authorized agent may administer oaths and 

may issue subpoenas for the attendance of witnesses and the 

production of relevant books and papers and may require a 

reexamination of the licensee. Upon such hearing the 

division shall either rescind its order of suspension or 

probation, or, good cause appearing therefor, may affirm, 

reduce, or extend the period of probation or suspension of 

such licei1se. 

(4) The provisions of subsection (3) do not apply to a 

probationary license ordered to be issued ~district 
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cour~rsuant to 61-8-403(2)." 

Section 2. Section 61-B-402, MCA, is amended to read: 

,.61-8-402. Chemical blood, breath, or urine tests. (1) 

Any person who operates a motor vehicle upon ways of this 

state open to the public shall be deemed to have given 

consent, subject to the provisions of 61-8-401, to a 

chemical test of his blood, breath, or urine for the purpose 

of determining the alcoholic content of his blood if 

arrested by a peace officer for driving or in actual 

physical control of a motor vehicle while under the 

influence of alcohol. The test shall be administered at the 

direction of a peace officer having reasonable grounds to 

believe the person to have been driving or in actual 

physical control of a motor vehicle upon ways of this state 

open to the public while under the influence of alcohol. The 

arresting officer may designate which one of the aforesaid 

tests shall be administered. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him incapable of refusal shall be 

deemed not to have withdrawn the consent provided by 

subsection (1) of this section. 

(3) If a resident driver under a~resc refuses upon the 

request of a peace officer to submit to a chemical test 

dP.signated by the arresting officer as provided in 

subsection {1) of this section, none shall be given, b~t the 

-4-
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officer shall, on behalf of the division, immediately seize 

his driver's license. The peace officer shall forward the 

licen~e to the division, along with a sworn report that he 

had reasonable grounds to believe the arrested person had 

been driving or was in actual physical control of a motor 

vehicle upon ways of this state open to the public, while 

under the influence of alcohol and that the person had 

refused to submit to the test upon the request of the peace 

officer. Upon receipt of the report, the division shall 

suspend the license for the period provided in subsection 

( 5). 

(4) Upon seizure of a resident driver's license, the 

peace officer shall issue, on behalf of the division, a 

temporary driving permit, which is valid for 72 hours after 

the time of issuance. 

(5) The following suspension and revocation periods 

are applicable upon refusal to submit to a chemical test: 

(a) upon a first refusal, a suspension of 90 days with 

no provision for a restricted probationary l1cense, unless 

ordered by a court~ursuant~~ 61-8-403(2); 

(b) upon a second or subsequent refusal within 5 years 

of a previous refusal, as determined from the records of the 

division, a revocation of l year with no provision for a 

restricted probationary lice-nse. 

(6) Like refusal by a nonresident shall be subject to 
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suspension by the division ~n like manner, and the same 

temporary driving permit shall be issued to nonresidents. 

(7) All such suspensions are subject to review as 

hereinafter provided.'' 

Section 3. Section 61-8-403, MCA, is amended to read: 

"61-8-403. Right of appeal to court ==-.E_~--~ba~!.2!1~-~ 

license penalty. i!l rhe division shall immediately 

notify ar1y person whose license or privilege to drive has 

been suspended or revoked, as hereinbefore authorized, in 

writing and such person shall have the right to file a 

petition within 30 days thereafter for a hearing in the 

matter in the district court in the county wherein such 

person resides or in the district court in the county in 

which this arrest was made. Such court is her~by vested with 

jurisdiction and it shall be its duty to set the matter for 

hearing upon 10 days 1 written notice to the county attorney 

oE the county wherein the appeal is filed and such county 

attorney shall represent the state~ and thereupon the court 

shall take testimony and examine into the facts of the case, 

except that the issues shall be limited to whether d peace 

officer had reasonable grounds to believe the person had 

been driving or was in actual physical control of a vehicle 

upon ways of this state open to tha public, while under the 

influence of alcohol, whether the person was placed under 

arrest, and whether such person refused to submit to the 
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test. The court shall thereupon determine whether the 

petitioner is entitled to a license or is subject to 

suspension as heretofore provided. 

(2) (a) A person whose license is suspended _pursuant 

to 61-8-402 for a first refusal to submit to a chemica! test 

for the purpose of determining the alcoholic content of his 

blood may apply to the district court in the county where he 

resides for an order directing the division to issue a 

restricted probationary license to him. If the court finds 

that the petitioner will abide by the terms of a restricted 

11 probationary license and that the public will b~ adequately 

12 protected, it may order the division to issue such a 

13 license. The court may direct the division to impose such 

14 restrictions on the probationary license as it considers 

15 proper. 

16 {b) A person who is found guilty of violating the 

17 terms of a restricted probationary license issued £Ursuant 

18 to subsection (2)(a) shall be punished as provided for in 

19 61-8-714(3). 

20 (c) The time limits provided in subsection (1) apply 

21 to an appeal under this subsection ( 2)." 

22 NEW SECTION. Section 4. Extension of authority. Any 

23 existing authority of the division of motor vehicles to make 

24 rules an the subject of the provisions of this act is 

25 extended to the provisions of this act. 

-7-
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NEW SECTION. Section 5. Effective date. This act is 

effective on passage by the legislature, approval by the 

governor, and receipt by the secretary of state of a written 

certificate of approval from the U.S. department of 

transportation. The secretary of state shall attach a copy 

of the certificate to the enrolled bill enacting this act 

and send a copy of the certificate to the 

just ice, division of motor vehicles, 

corrunissioner. 

-End-

-6-

depa~:tment of 

and the code 



49th Legislature HB 0726/02 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILL NO. 726 

INTRODUCED B¥ GOULD 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING DISTRICT 

COURTS AUTHORITY TO AUTHORIZE THE ISSUANCE OF A RESTRICTED 

PROBATIONARY DRIVER'S LICENSE TO A PERSON ON HIS FIRST 

REFUSAL TO SUBMIT TO A CHEMICAL TEST FOR DETERMINING THE 

ALCOHOLIC CONTENT OF HIS BLOOD; PROVIDING THAT A VIOLATION 

OF THE TERMS OF SUCH LICENSE IS PUNISHABLE IN THE SAME 

MANNER AS A THIRD CONVICTION FOR DRIVING UNDER THE INFLUENCE 

OF ALCOHOL OR DRUGS; AMENDING SECTIONS 6i-5-z96T 61-8-4027 

AND 61-8-403, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Seetieft-l.--sec~±on--6~-5-i96,-MeA;-is-amen~ed-to-read~ 

•6l-S-~96a--A~~heriey-o£-divieion-to-snspend-lieense-or 

dri¥ing-~riYi%e~e-or-iss~e-probationary--iieense.---tit--~he 

diYision--is--hereby--a~thori~ed--to--s~spend-~he-lieense-or 

driwing--priviiege--o£--an--eperator--or--ehattffe~r--withottt 

preliminary--hearin~--~pen-a-showing-by-its-reeords-or-other 

suffieient-ewidenee-that-the-iieeneee~ 

tat--has-been-inyolved-as--a--driver--in--any--aeeident 

resui~ing--in--the--dea~n--or--persons%-in;ury-e£-anetber-or 

serious-proper~y-damage; 

tht--ftas-been-eonYie~e8-vi~h-~~eh-£requeney-o£--ser%ous 
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e!fenses--aqains~-~ra££ie-reqtt%ations-governing-~he-meYemen~ 

o£-yehieies-as-to-±nd±este-s-disrespeet-£or-tra££ie-%aws-and 

.a-disregard-fer-the-sa£ety-o£-other-persons-on-the-highwaysT 

tct--is-an-habittta%iy-reckless-or-negiigent-drive~-er-a 

moter-vehie%eT 

fdt--is-incompetent-to-drive-a-moto~-vehicie; 

tet--has-permitted-an-an%aw£u%--or--£rattdttient--use--o£ 

s~eh-lieense-as-speei£ied-±n-6l-5-3&i~ 

t£t--has-eommitted-an-o££ense-in-another-state-whieh-%£ 

eommitted--in--this-state-wo~ld-ee-grettnds-fo~-s~spension-or 

revoeation~-or 

t9t--has-~aisi~ied-his-date-e~-birth-en-his-appiieation 

for-a-driver~s-%icense. 

tit--HoweYe·rr-the-divi:sion she:l::l:-i£-ordered-by-a--eeHr~ 

er mayT-in-ita-diseretien,-and-in-lie~-or-a~eh-s~sp~ns±on-e£ 

license--or--driY~n~-priYilege,.-issue-a-probaeionary-lie~nee 

to-an-operater-or-eha~££e~r7--withoHe--pre%imine:ry--hearing7 

~pen--a--ehowing-by-its-reeerde-er-other-~ttfriei:en~-evidenee 

tha~--the--lieensee~s--driYing--record--is--~Hch--ss---wc~ld 

a~thorite--sHspens~en--e:s-pre¥i:ded-in-sttbseeti:en-t%t-heree£. 

Spon-issttanee-e£-a-probaeienary-lieense-the--~ieensee--shall 

be--sttbjeet--to--the--restrietions--set--forth--thereen.-~ae 

lieensee~s--dri¥in~--pri¥ilege---may---be---suspended---~pon 

eenv±e~±en--or-forfe±tHre-of-bail-not-vaeated-of-any-tratfie 

vielat±en-dHring-the-period-of-sHeh-probation.-The--lieensee 
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ahati---s~rreft~er---te--the--diYisien--a%1--driver--!icenses 

t~eretefere-issued-to-him-befere-sueft--prehatienary--!ieense 

shaii--he--issned.--His-ref~sal-er-ne9ieet-to-surrender-&~eh 
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eeart-parsbent-te-6t-B-483tit~• 

Section 1. Section 61-8-402, MCA, is amended to read: 

"61-B-402. Chemical blood, breath, or urine tests. (l) 

Any person who operates a motor vehicle upon ways of this 

state open to the public shall be deemed to have given 

consent, subject to the provisi0ns of 61-8-401, to a 

chemical test of his blood, breath, or urine for the purpose 

of determining the alcoholic content of his blood if 

arrested by a peace officer for driving or in actual 

physical control of a motor vehicle while under the 

influence of alcohol. The test shall be administered at the 

direction of a peace officer having reasonable grounds to 

believe the person to have been drivinq or in actual 

physical control of a motor vehicle upon ways of this state 

open to the· public while under the influence of alcohol. The 

arresting officer may designate which one of the aforesaid 

tests shall be administered. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him incapable of refusal shall be 

deemed not to have withdrawn the consent provided by 

subsection (1) of this sectlon. 

(3) If a resident driver under arrest refuses upon the 

request of a peace officer to submit to a chemical test 

de,.ignated by the arresting officer as provided in 

subsection (1) of this section, none shall be qiven, but the 
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officer shall, on behalf of the division, immediately seize 

his driver's license. The peace officer shall forward the 

license to the division, along with a sworn report that he 

had reasonable grounds to believe the arrested person had 

been driving or was in actual physical control of a motor 

vehicle upon ways of this state open to the public, while 

under the influence of alcohol and that the person had 

refused to submit to the test upon the request of the peace 

officer. Upon receipt of the report, the division shall 

suspend the license for the period provided in subsection 

( 5). 

(4) Upon seizure of a resident driver's license, the 

peace officer shall issue; on behalf of the division, a 

temporary driving permit, which is valid for 72 hours after 

the time of issuance. 

(5) The following suspension and revocation periods 

are applicable upon refusal to submit to a chemical test: 

(a) upon a first refusal, a suspension of 90 days with 

no provision for a restricted probationary license, unless 

ordered by a court pursuant to 61-8-403(2); 

(b) upon a second or subsequent refusal within 5 years 

of a previous refusal, as determined from the records of the 

division, a revocation of 1 year with no provision for a 

restricted probationary license. 

{6) Like refusal by a nonresident shall be subject to 
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suspension by the division in like manner, and the same 

temporary driving permit shall be issued to nonresidents. 

(7) All such suspensions are subject to review as 

hereinafter provided. 11 

Section 2. Section 61-8-403, MCA, is amended to read: 

11 61-8-403. Right of appeal to court -- probationary 

license -- penalty. 1!1 The division shall immediately 

notify any person whose license or privilege to drive has· 

been suspended or revoked, as hereinbefore authorized, in 

writing and such person shall have the right to file a 

petition within 30 days thereafter for a hearing in the 

matter in the district court in the county wherein such 

person resides or in 'the district court in the county in 

which this arrest was made. Such court is hereby vested with 

jurisdiction and it shall be its duty to set the matter for 

hearing upon 10 days' written notice to the county attorney 

of the county wherein the appeal is filed and such county 

attorney shall represent the state, and thereupon the court 

shall take testimony and examine into the facts of the case, 

except that the issues shall be limited to whether a peace 

office·r had reasonable grounds to believe the person had 

been driving or was in actual physical control of a vehicle 

upon ways of this state open to the public, while under the 

influence of alcohol, whether the person was placed under 

arrest, and whether such person refused to submit to the 
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test. The cou[t shall thereupon determine whether the 

petitioner is entitled to a license or is subject to 

suspension as heretofore provided. 

(21 (a) A person whose license is suspended pursuant 

to 61-8-402 for a first refusal to submit to a chemical test 

for the purpose of determining the alcoholic content of his · 

blood may apply to the district court in the county where he 

resides for an order directing the division to issue a 

restricted probationary license to him. If the court finds 

that the petitioner will abide by the terms of a restricted 

11 probationary license and that the public will be adequately 

12 protected, it may order the division to issue such a 

13 license. The court may direct the division to impose such 

14 restrictions on the probationary license as it considers 

15 proper. 

16 (b) A person who is found guilty of violating the 

11 terms of a restricted probationary license issued pursuant 

18 to subsection (2)(a) shall be punished as provided for in 

19 61-8-714(3). 

20 !C) The time limits provided in subsection !1) apply 

21 to an appeal under this subsection (2)." 

22 NEW SECTION. Section 3. Extension of authority. Any 

23 existing authority of the division of motor vehicles to make 

24 rules on the subject of the provisions of this act is 

25 extended to the provisions of this act. 
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NEW SECTION. Section 4. Effective date. This act is 

effective on passage by the legislature, approval by the 

governor, and receipt by the secretary of state of a written 

certificate of approval from the u.s. department of 

transportation. The secretary of state shall attach a copy 

of the certificate to the enrolled bill enacting this act 

and send a copy of the certificate to the department of 

justice, division of motor vehicles, and the code 

commissioner. 

-End-
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