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49th Legislature LC 1454/01
1 %@“555 BILL NO. 2.6
2 INTRODUCED BY N
7
3
4 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING DISTRICT
5 COURTS AUTHORITY TO AUTHORIZE THE ISSUANCE OF A RESTRICTED
& PROBATIONARY DRIVER'S LICENSE TO A PERSON ON HIS FIRST
7 REFUSAL TO SUBMIT TO A CHEMICAL TEST FOR DETERMINING THE
8 ALCOHOLIC CONTENT OF HIS BLOOD; PROVIDING THAT A VIOLATION
9 OF THE TERMS OQF SUCH LICENSE IS PUNISHABLE IN THE SAME
10 MANNER AS A THIRD CONVICTION FQR DRIVING UNDER THE INFLUENCE
11 OF ALCOHOL OR DRUGS; AMENDING SECTIONS 61-5-206, 61-8-402,
12 AND 61-8-403, MCA; AND PROVIDING AN EFFECTIVE DATE."
13
14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
19 Section 1, Section 61-5-206, MCA, is amended to read:
16 "61=-5-206. Authority of division to suspend license or
17 driving privilege or issue probationary 1license, (1)} The
i8 division 1is nereby authorized to suspend the license or
19 driving privilege of an operator or chauffeur without
20 preliminary hearing upon a showing by its records or other
21 sufficient evidence that the licensee:
22 {a) has been involved as a driver in any accident
23 resuiting In the death or personal injury of another or
24 serious prcperty damage;
25 (P} has been convicted with such frequency of serious
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offenses against traffic regulations governing the movement
of vehicles as to indicate a disrespect for traffic laws and
a disregard for the safety of other persons on the highways;

(c) 1is an habitually reckless or negligent driver of a
motor wvehicle;

{(d) 1is incompetent to drive a motor vehicle;

(e} has permitted an unlawful or fraudulent use of
such license as speclfied in 61-5-302;

(£) has committed an offense in another state which if
committed 1in this state would be grounds for suspension or
revocation; or

{g) has falsified his date of birth on his application
for a driver's license.

(2) However, the division shall if ordered by a court

or may., in its discretion, and in lieu ¢f such suspension of
license or driving privilege, issue a probationary license
to an operator or chauffeur, without preliminary hearing,
upon a showing by its records or other sufficient evidence
that the licensee's driving record is such as would
authorize suspension as provided in subsection {1) hereof.
Upon issuance of a probationary license the licensee shall
be subject to the restrictions set forth thereon., The
licensee's driving privilege may be suspended upon
conviction or feorfeiture of bail not vacated of any traffic

violation during the period of such probation. The licensee

INTRODUCED BILL
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shall surrender to the division all driver Llicenses
theretofore issued to him before such probationary license
shall be issued. His refusal or neglect to surrender such
licenses, upon demand, shall be ground for suspending all
such licenses. Probationary licenses may be issued for a
period not to exceed 12 months.

[3) Upon suspending the license of any person or upon
placing such person on probation, as hereinbefore in this
section authorized, the division shall immediately notify
the licensee in writing and upon his request shall afford
him an opportunity for a hearing as early as practical
within not to exceed 20 days after receipt of such requesct
in the county wherein the licensee resides unless the
division and the licensee agree that such hearing may be
held in some other county. Upon such hearing the division
through its duly authorized agent may administer caths and
may issue subpcenas for the attendance of witnesses and the
product .on of relevant books and papers and may require a
reex. mination c¢f cthe licensee. Upon such hearing the
division shall either rescind 1its order of suspension or
probation, or, good cause appearing therefor, may affirm,
reduce, or extend the period of probation or suspension of
such license.

{4) The provisions of subsection (3) do not apply to a

probationary license ordered to be issued by a distriet
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court pursuant to 61-8-403(2)."

Section 2. Section 6&1-8-402, MCA, is amended to read:

"61~8-402. Chemical bleocod, breath, or urine tests. (1)
Any person who operates a motor vehicle upon ways of this
state open te the public shall be deemed to have given
consent, subject to the provisions of 61-8-401, to a
chemical test of his blood, breath, or urine for the purpose
of determining the alcoholic content of his blood if
arrested by a peace officer for driving or in actual
physical ceontrol cf a motor vehicle while under the
influence of alcochcl. The test shall be administered at the
directicn o©f a peace cfficer having reasonable grounds to
believe the person to have been driving or in actual
physical controcl of a motor vehicle upon ways of this state
open to the public while under the influence of alcohol. The
arresting officer may designate which one of the aforesaid
tests shall he administered.

(2} Any person who is unconsciocus or who is otherwise
in a condition rendering him incapable of refusal shall be
deemed not to have withdrawn the consent provided by
subsection {1) of this section.

(3) If a resident driver under arrest refuses upon the
request of a peace officer to submit to a chemical test
designated by the arresting officer as provided in

subsection (1) of this section, none shall be given, but the

-4~
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officer shall, on behalf of the division, immediately seize
his driver's license. The peace officer shall forward the
license to the division, along with a sworn report that he
had reascnable grounds to believe the arrested person had
been driving or was in actual physical control of a motor
vehicle upon ways of this state open to the public, while
under the influence of alcohol and that the person had
refused to submit to the test upon the request of the peace
officer. Upon receipt of the report, the division shall
suspend the license Ffor the period provided in subsection
{5}.

(4) Upon seizure of a resident driver's license, the
peace officer =shall issue, on behalf of the division, a
temporary driving permit, which is wvalid for 72 hours after
the time of issuance.

{(5) The following suspension and revocation periods
are applicable upon refusal to submit to a chemical test:

(a) wupon a first refusal, a suspension of 390 days with
no provision for a restricted probaticnary license, unless

ordered by a court pursuant to 61-8-403(2):

{b) wupon a second or subsequent refusal within 5 years
of a previous refusal, as determined from the records of the
division, a revocation o9f 1 vear with no provision for a
restricted probationary license.

(6) Like refusal by a nonresident shall be subject to
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suspension by the division in 1like manner, and the same
temporary driving permit shall be issued to nonresidents.

{7) All such suspensions are subject to review as
hereinafter provided."

Section 3. Section 61-8-403, MCA, is amended to read:

“61-B-403. Right of appeal to court -- probationary
license -- penalty. (1) The division shall immediately

notify any person whose license or privilege to drive has
been suspended or revoked, as hereinbefore authorized, in
writing and such person shall have the right ¢to file a
petition within 30 days thereafter for a hearing in the
matter in the district court inm the county wherein such
person resides or in the district court in the county in
which this arrest was made. Such court is hereby vested with
jurisdiction and it shall be its duty to set the matter for
hearing upon 10 days' written notice to the county attorney
of the county wherein the appeal is filed and such county
attorney shall represent the state, and thereupon the court
shall take testimcny and examine into the facts of the case,
except that the issues shall be limited to whether a peace
of ficer had reasonable grounds to believe the person had
been driving or was in actual physical control of a wvehicle
upon ways of this state open to the public, while under the
influence of alcohol, whether the person was placed under

arrest, and whether such person refused to submit to the
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test. The c¢ourt shall thereupon determine whether the
petitioner is entitled to a Llicense or 1is subject to
suspension as heretofore provided.

(2) (a) A person whose license is suspended pursuant

to 61-8-402 for a Eirst refusal to submit to a chemical test

for the purpose of determining the alcoholic content of his

blood may apply to the district court in the county where he

resides for an order directing the division to issue a

restricted probationary license to him. If the court Einds

that the petitioner will abide by the terms of a restricted

prebaticnary license and that the public will be adegquately

protected, it may order the division to issue such a1

license. The court may direct the division to impose such

restrictions on the probationary license as it considers

proper.
{b) A person who is found guilty of viglating the

terms of a restricted probationary license issued pursuant

to sub-.ction (2){a) shall be punished as provided for in

61-8- '14(3).

{c) The time limits provided in subsection (1) apply

to an appeal under this subsection (2)."

NEW SECTION. Section 4. Extension of authority. Any
existing authority of the division of motor vehicles to make
rules on the subject of the provisions of this act |is

extended to the provisions of this act.

-7-
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NEW SECTION. Secticn 5. Effective date. This act is
effective on passage by the legislature, approval by the
governor, and receipt by the secretary of state of a written
certificate of approval from the U.,S. department of
transportation. The secretary of state shall acttach a copy
of the certificate to the enrolled bill enacting this act
and send a copy of the certificate to the department of
justice, division of motor vehicles, and the code
commissioner.

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

BILL N¥O. J 2.6
e
INTRODUCED BY

7

o

A BILL. FOR AN ACT ENTITLED: "AN ACT PROVIDING DISTRICT
COURTS AUTHORITY TO AUTHORIZE THE ISSUANCE OF A RESTRICTED
PROBATIONARY DRIVER'S LICENSE TC A PERSON ON HIS FPIRST
REFUSAL TO SUBMIT TO A CHEMICAL TEST FOR DETERMINING THE
ALCOHOLIC CONTENT OF HIS BLOOD; PROVIDING THAT A VIOLATION
OF THE TERMS OF SUCH LICENSE IS5 PUNISHABLE IN THE SAME
MANNER AS A THIRD CONVICTION FOR DRIVING UNDER THE INFLUENCE
OF ALCOHOL OR DRUGS; AMENDING SECTIONS 61-5-206, 61-8-402,

AND 61-8-403, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 61-5-206, MCA, is amended to read:
"61-5-206. Authority of division to suspend license or

driving privilege or issue probationary 1license. (1} The

division 1is hereby authorized ¢to suspend the license or
driving privilege of an operator or chauffeur without
preliminary hearing upon a showing by its records or other
sufficient evidence that the licensee:

{a) has been involved as a driver in any accident
resulting in the death or personal injury of another or
serious property damage;

{b) has been convicted with such freguency of sericus
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offenses against traffic regulations governing the movement
of vehicles as to indicate a disrespect for traffic laws and
a disregard for the safety of other persons on the highways:

fc) is an habitually reckless or negligent driver of a
motor vehicle;

{d) is incompetent to drive a motor vehicle;

{e) has permitted an unlawful or Efraudulent use of
such license as specified in 61-5-302;

(£} has committed an offense in another state which 1if
committed in this state would be grounds for suspension or
revocation; or

{g) has falsified his date of birth con his application
for a driver's license.

(2) However, the division shall if ordered by a court

or may, in its discretion, and in lieu of such suspension of
license or driving privilege, issue a probationary license
to an operator or chauffeur, without preliminary hearing,
upon & showing by its records or other sufficient evidence
that the 1licensee's driving record is such as would
authorize suspension as provided in subsection (1) hereof.
Upon issuance of a probationary license the licensee shall
be subject toe the restrictions set forth thereon. The
licensee's driving privilege may De suspended upon
conviction or forfeiture of bail not wvacated of any traffic

violation during the period of such probation. The licensee
SECOND READING
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shall surrender to the division all driver licenses
theretofore issued to him before such probationary license
shall be issued. His refusal or neglect to surrender such
licenses, upon demand, shall be ground for suspending all
such licenses. Probationary licenses may be issued for a
period not to exceed 12 months.

(3) Upon suspending the license of any person or upon
placing such perscn on probation, as hereinbefore in this
section authorized, the division shall immediately notify
the licensee in writing and upon his request shall afford
him an opportunity for a hearing as early as practical
within not to exceed 20 days after receipt of such request
in the county wherein the 1licensee resides unless the
divisiocn and the 1licensee agree that such hearing may be
held in some other county. Upon such hearing the division
through its duly authorized agent may administer oaths and
may issue subpoenas for the attendance of witnesses and the
production of relevant bocks and papers and may reguire a
reexamination of the licensee. Upon such hearing the
division shall either rescind 1its order of suspension or
probation, or, good cause appearing therefor, may affirm,
reduce, or extend the period of probation or suspension of
such license.

{4) The provisions of subsection (3} do not apply to a

probaticnary license ordered to be issued by a district
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court pursuant to 61-8-403(2)."

Section 2. Section 61-8-402, MCA, is amended to read:

"61-8-402. Chemical blood, breath, or urine tests. (1)
Any person who operates a motor vehicle upon ways of this
state open to the public shall be deemed to have given
consent, subject to the provisions of 61-8-401, to a
chemical test of his blood, breath, or urine for the purpose
of determining the alcoholic centent of his blood if
arrested by a peace officer for driving or 1in actual
physical control of a motor vehicle while under the
influence of alcohol. The test shall be administered at the
direction of a peace officer having reasonable grounds to
believe the person to have been driving c¢r in actual
physical contral of a motor vehicle upon ways of this state
open to the public while under the influence of alcohol. The
arresting officer may designate which one of the aforesaid
tests shall be administered.

(2} Any person who is unconscicous or who is otherwise
in a condition rendering him incapable of refusal shall be
deemed not t¢ have withdrawn the consent provided by
subsection (1) of this section.

{3) If a resident driver under arrest refuses upon the
request of a peace officer to submit to a chemical test
designated by the arresting officer as provided in

subsection (1) of this section, none shall he given, but the
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officer shall, con behalf of the division, immediately seize
his driver's license. The peace officer shall forward the
license to the division, along with a sworn report that he
had reasonable grecunds to believe the arrestsd person had
been driving or was in actual physical control of a motor
vehicle wupon ways of this state open to the public, while
under the influence of alcohol and that the person had
refused to submit to the test upon the request of the peace
officer. Upon receipt of the repert, the division shalil
suspend the license for the period provided in subsection
{5).

(4) Upcn seizure of a resident driver's license, the
peace officer shall issue, on behalf of the division, a
temporary driving permit, which is valid for 72 hours after
the time of issuance.

{5) The following suspension and tevocation periods
are applicable upon refusal to submit to a chemical test:

fa) wupen a first refusal, a suspension of 90 days with
ne provision for a restricted probationary license, unless

ordered by a court pursuant to 61-8-403(2);

(b} upon a second or subsequent refusal within S years
of a previcus refusal, as determined from the records of the
division, a revocation of 1 year with no provision for a
restricred probationary license.

{6) Like refusal by a nonresident shall be subject to

-5-
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suspension by the division 1an like manner, and the same
temporary driving permit shall be issued to nonresidents.
{7) All such suspensions are subject to review as
hereinafter provided.”
Section 3. Secticn 61-8-403, MCA, is amended to read:
"61-8-403. Right of appeal to court =-- probaticnary

license -- penalty. (1) The division shall immediately

notify any person whose license or privilege to drive has
been suspended or revcked, as hereinbefore authorized, in
writing and such person shall have the right to file a
petition within 30 days thereafter for a hearing in the
matter in the district court 1in the county wherein such
person  resides or in  the district court in the county in
which this arrest was made. Such court is hereby vested with
jurisdiction and it shall be its duty to set the matter for
hearing wupon 10 days' written notice to the county attorney
of the county wherein the appeal is filed and such county
attorney shall represent the state, and thereupon the court
shall take testimony and examine into the facts of the case,
except that the issues shall be limited to whether a peace
officer had reasonable grounds to believe the person had
been driving or was in actual physical control of a vehicle
upon ways of this state open to the public, while under the
influence of alcohol, whether the person was placed under

arrest, and whether such person refused to submit to the
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test. The court shall thereupon determine whether the
petiticner is entitled to a license or is subject to
suspension as heretofore provided.

(2) (a) A person whose license is suspended pursuant

to 61-8-402 for a first refusal ko submit to a chemical test

for the purpose of determining the alcoholic content of his

blood may apply to the district court in the county where he

resides for an order directing the division to issue a

restricted probationary license to him. If the court finds

that the petitioner will abide by the terms of a restricted

probationary license and that the public will be adequately

protected, it may order the division to issue such a

license. The court may direct the division te impose such

restrictions on the probationary license as it considers

proper.
b A person who is found gquilty of violating the
g

terms of a restricted probationary license issued pursuant

to subsection (2)(a) shall be punished as provided for in

£1-B-714(3).

{c) The time limits provided in subsection (1} apply

to an appeal under this subsection (2}."

NEW SECTION. Section 4. Extension of authority. Any
existing authority of the division of motor vehicles to make
rules on the subject of the provisions of this act is

extended to the provisions of this act.

-7-
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NEW SECTION. Section 5. Effective date. This act is
effective on passage by the legislature, approval by the
governor, and receipt by the secretary of state of a written
certificate of approval from the U.S., department of
transportation. The secretary of state shall attach a copy
of the certificate ¢to the enrolled bill enacting this act
and send a copy of the certificate to the department of
justice, division of motor vehicles, and the c¢ode
commissioner.

-£nd-



49th Legislature

- - I - N N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HEB 0726/02

HOUSE BILL NO. 726

INTRODUCED BY GOULD

A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING DISTRICT
COURTS AUTHORITY TO AUTHORIZE THE ISSUANCE OF A RESTRICTED
PROBATIONARY DRIVER'S LICENSE T0O A PERSON ON HIS FIRST
REFUSAL TO SUBMIT TO A CHEMICAL TEST FOR DETERMINING THE
ALCOHOLIC CONTENT OF HIS BLOOD; PROVIDING THAT A VIOLATION
Of THE TERMS OF SUCH LICENSE IS PUNISHABLE IN THE SAME
MANNER AS A THIRD CONVICTION FOR DRIVING UNDER THE INFLUENCE
OF ALCOHOL OR DRUGS; AMENDING SECTIONS 6%-5-286+ 61-8-402¢

AND 61~8-403, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Seetion-1--~Section--61~5-2667-MEAT-ta-amended-to-reads
B6}-5-2065--Authoricy-of-diviston-to-suspend-iicense-or

driving-privitege-or-isaue-probationary--tieenses———{iy--Fhe

division——is—-hereby--authorited—-to--suspend-the-license-or
driving——privilege——cé——an;—opereter--or*-chauffeut——wébhOut
pretiminary--hearing--upon-a-showing-by-tts-records-or-sther
sufficiene-evidence~-that-the-ticensees

fay--has-been-invoived-as--a--driver--in--any-—accident
resutting-—-in--the--death--sr--persenai-injury-of-another-or
serisus-property-damages

fh)-~has—been—eenvieted—with—su:h—frequency—of--seriona

@ma Lagis/ative Councit

10
1l
12
13
14
15
i6
17
18
15
20
21
22
23
24
25

HB 0726/02

offenses--againat-traffic-reguiations-geverning-the-mrevemant

of-vehictes—-as-to-indicate-a-disrespect-for-traffic—taws—-and

a-disregard-for-the-safety-of-other-persons—on-the-highwayss

tci-—is-an-habituaiiy-reckiess-or-negiigent-driver-ef-a
motor-vehicter

tdy--is-incompetent-to-drive-a-motor-vehicies

tey--has-permitied-an-untawfut--sp--frandulent—-use-—-of
such-licanse-as-specified-in-61-5-302+

t£y--has-committed-an-cffense—-in-another-state-which-+ £
committed——in-—-this-state-wouid-be-grounds-fer-suspension-or
revocations-or

tg¥--haa-falsified-his-date-of-birth-on-his-application
for-a-driveris-licensex

t2y--Howevery-the-division shaitl-if-ordered-by-a—-eours

or mayy-in-its-discretiony-and-in-tieu-of-anch-suspension—of
ticense--or--driving-privitegey-issue-a-probatienary-ticenae
to-an-operator-er-chanffeurr--witheut--pretiminary-~hearings
upon-—a-—shewing-by—its-recorda-or-other-suffictent—avidence
that—-the-—iicen:ee*:—-driving——ré:ord——is——snch-—as———wouid
authorire—-suspension--as-provided-in-subsection-{ty-hereaf;
Hpon-issuance-of-a-probationary-iicense-the--ticensee--shaii
be--aubject-—~to~-the--restrictions-—set-—forth-—-tharasn:~Fhe
itecenseets--driving--privitege---may---be---suspended---upan
eonviction—-or-£forfeiture-of-bati-not-vacated-of-any-traffic

viotatrien-during-the-period-of-sush-probatieon:—Phe--licensae

-2- HB 726
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shali—w—surrender---to--fhe4—dévi=ion——aii--driver--iicensea
theretofore—issued-to-him-before-such--probationary--ticenas
shati--be--iasneds--His-refusal-er-negiect—to-surrender—-such
ticenseay-upon-demnnds-shail-be—ground--for--suspending——ati
such--licensesr-—--Probationary-—licenses-may-be-issued-for-a
period-not-to-exceed-12-montha:

¢33--Bpen-suspending-the-iticense-of-any-person-or-~upen
plaeing--such-—-perssn——on-probations;-as-hereinbefore-in—this
section-authorized;-the-division--shati--immedinteiy——notify
the--iicensee--in--weiting-and-upon-his-request-shait-afford
him-an-eppartunity-for--a--hearing——as--early--as--praceieat
within--not—-to-exceed-28-days-after-receipt-of-such-regueat
in-the--county--wherein--the--ticensse—-resides--untess--the
diviston--and--the--iicensee--agree-that-such-hearing-may-be
held-in-seme-other-countyr--Gpon—-such-hearing--the-—division
through--its——duiy-authorized-agent-may-administer-caths-and
may-issue-subpeenas-for-the-attendance-of-witnesses-and--the
preduction--cf--relevant--beocks-and-papers-and-may-require-a
reexamination--of--the--licenaees--Bpont--such--hearing--~the
divisian-—shail-—eithet-—rescind-—ita-otdef—of-suipensiunfor
probationy-ory—goed-cause-appeacing--therefory—-may--affirm;
reducey-~or—-extend-the-period-of-probation-sr-suspenston-of
sueh-ticenser

t43-~Phe-provisions—-af-subsection-t3}-do-net-appty—to-a

probationary-ticense-ordered-ca-——be--issurd--by--a--diseries
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court-pursuant-te-61-8-483{24-2

Section 1. Section 61-8-402, MCA, is amended to read:

"61-8-402. Chemical blood, breath, or urine tests. (1)
Any perscn who aperates a motor vehicle upon ways of this
state opeﬁ to the public shall be deemed to have given
consent, subject to the provisions of 61-8-401, to a
chemical test of his blood, breath, or urine for the purpose
of determining the alcoholic content of his blood if
arrested by a peace Vofficet for driving or. in actual
physical control of & motor vehicle while under the
influence of alcohal, The test shall be administered at the
direction of a peace officer having reasonable grounds to
believe the person to have been driving or. in aectual
physical control of a motor vehicle upon ways of this state
open to the public while under the influence of alcchcl. The
arresting officer may designate which one of the aforesaid
tests shall be administered.

{2} Any person who is unconscious or who is otherwise
in a condition rendering him incapable of refusal shall be
deemed not to have withdrawn the consent provided by
subsection (1) of this sectlén.

{3) If a resident driver under arrest refuses upon the
request of a peace officer to submit to a chemical test
designated by the arresting officer as provided in

subsection {1) of this section, none shall be given, but the

-4~ HB 726
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officer shall, on behalf of the division, immediately seize
his driver's license. The peace officer shall forward the
license to the division, along with a sworn report that he
had reasonable grounds to believe the arrested person had
been driving or was in actual physical control of a motor
vehicle upon ways of this state open to the public, while
under the influence of alcohol and that the person had
refused to submit to the test upon the request of the peace
officer. Upon receipt of the report, the division shall
suspend the license for the periocd provided in subsection
{5)-

{(4) Upon seizure of a resident driver's license, the
peace officer shall issue, on behalf of the division, a
temporary driving permit, which is valid for 72 hours after
the time of issuance.

(5) The following suspension and revocation periods
are applicable upon refusal to submit to a chemical test:

{a) upon a first refusal, a suspension of 90 days with
no provision for a restricted probationary license, unless

ordered by a court pursuant to 61-8-403(2);

{b) wupon a second or subsequent refusal within 5 years
of a previous refusal, as determined from the records of the
division, a revocation of 1 year with no provision for a
restricted probationary license.

{6) Like refusal by a nonrésident shall be subject to
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suspension by the division in ;iké manner, and the same
temporary driving permit shall be issued to nonresidents,
(7) All such suspensions are subject to review as
hereinafter provided."
Section 2. Section 61-8-403, MCA, is amended to read:

"61-8-403. Right of appeal to court -- probationary

license -- penalty. (1) The division shall immediately

notify any person whose license or privilege to drive has
been suspended or revoked, as hereinbefore authorized, in
writing and such person shall have the right to file a
petition within 30 days thereafter for a hearing in the
matter in the district court 1in the county wherein such
person resides or in ‘the district court in the county in
which this arrest was made. Such court is hereby vested with
jﬁtisdiction and it shall be its duty to set the matter for
hearing upon 10 days' written notice to the county attorney
of the county wherein thé appeal is filed and such county
attorney shall represent the state, and thecreupon the court
shall take testimony and examine into the facts of the case,
except that the issues shall be limited to whether a peace
officer had reasonable grounds to believe the person had
been driving or was in actual physical control of a vehicle
upon ways of this state open to the public, while under the
influence of alcchcl, whether the person was placed under

arrest, and whether such person refused to submit to the
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test. The court shall thereupon determine whether the
petitioner is entitled to a 1license or is subject to
suspension as heretofore provided.

{2) {a) A person whose license is suspended pursuyant

to 61-8-402 for a first refusal to submit to a chemical test

for the purpose of determining the alcoholic content of his

blood may apply to the district court in the county where he

resides for an order directing the division to issue a

restricted probationary licenge to him, If the court finds

that the petitioner will abide by the terms of a restricted

probationary license and that the public will be adequately

protected, it may order the division to issue such a

license. The court may direct the division to impose such

restrictions on the probatignary license as it considers

EI'OEEI »
{b) A person who is found guilty of viclating the

terms of a restricted probationary license issyed pursuant
to subsection {(2){(a) shall be punished as provided for in

61-8-714(3).
(¢} ‘the time limits provided in subsection (1) apply

to an appeal under this subsection (2}."

NEW SECTION. Section 3. Extension of authority. Any
existing authority of the division of motor vehicles to make
rules on the subject of the provisions of this act is

extended to the provisions of this act.
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NEW SECTION. Section 4. Effective date. This act is
effective on passage by the legislature, approval by the
governor, and receipt by the secretary of state of a written
certificate of approval from the U.S. department of
transportation. The secretary of state shall attach a copy
of the certificate to the enrclled bill enacting this act
and send a copy of the certificate to the department of
justice, division of motor vehicles, and the code
commissioner,

-End-
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