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March 5,
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March 30,

April 1,

HOUSE BILL NO. 686
INTRODUCED BY KEENAN, MILES, KRUEGER, ADDY,

DARKO, JACK MOORE, MERCER, BERGENE, NATHE,
MILLER, COBB, JANET MOORE

IN THE HOUSE

6, 1985 Introduced and referred to
Committee on Judiciary.
Fiscal Note requested.

12, 1985 Fiscal Note returned.

23, 1985 Committee recommend bill do pass
as amended. Report adopted.

25, 1985 Bill printed and placed on
members' desks.

26, 1985 Second reading, do pass.
Considered correctly engrossed.

27, 1985 Third reading, passed.
Transmitted to Senate.

IN THE SENATE

1985 | Introduced and referred to
Committee on Public Health,
Welfare and Safety.

1985 Committee recommend bill be
concurred in as amended. Report
adopted.

1985 Second reading, concurred in.

1985 Third reading, concurred in.

Ayes, 48; Noes, 0.

Returned to House with
amendments.
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April 8, 1985

April

April

April

April

April

April

9,

19,

20,
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24,

1985

1985

1985

1985

1985

1985

IN THE HQUSE
Received from Senate.

Second reading, amendments not
concurred in.

On motion, Conference Committee
requested.

Conference Committee appointed,
Conference Committee dissolved.
On motion, Free Conference
Committee requested and

appointed.

Free Conference Committee
reported.

Second reading, pass
consideration.

Second reading, Free Conference
Committee report adopted.

Third reading, Free Conference
Committee report adopted.

Free Conference Committee report
adopted by Senate.

Sent to enrolling.

Reported correctly enrolled.
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A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
PROCEDURES RELATING TO THE FILING AND CONDUCT OF CHILD
ABUSE, NEGLECT, OR DEPENDENCY PROCEEDINGS; AMENDING SECTIONS

41-3-401 THROUGH 41-3-404 AND 41-3-406, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 41-3-401, MCA, is amended to read:
"41-3-401. Abuse, neglect, and dependency petitions.

{1) The county attorney, attorney general, or an attorney

hired by the county welfare department shail be responsible

for filing all petitions alleging abuse, neglect, or
dependency. He may require all state, county, and municipal
agencies, including law enforcement agencies, to conduct
such investigations and furnish such reports as may be
necessary. Investigations as to financial status may not be
made prior to the adjudicatory hearing provided for in
41-3-404.

(2) Upon receipt of a petition, the court shall set a
date for an adjudicateory hearing on the petition. Such
petitions shall be given preference by the court in setting

hearing dates and must be heard within 20 days of the filing

of the petition.
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(3) A petition alleging abuse, neglect, or dependency
is a civil action brought in the name of the state of
Montana. The rules of civil procedure shall apply except as
herein modified. Proceedings under a petition are not a bar
te criminal prosecution.

(4) The parents or parent, guardian, or other person
or agency having legal custody of the youth named in the
petition, if residing in the state, shall be served
personally with a copy of the petition and summons at least
5 days prior to the date set for hearing. 1f such person  or
agency resides out of state or is not found within the
state, the rules of civil procedure relating to serviece of
process in such cases shall apply.

(5) In the event service cannot be made upon the
parents or parent, guardian, or other person or agency
having legal custody, the court shall appoint an attorney to
represent the unavailable party where in the apinion of the
court the interests of justice require.

(6) If a parent of the child is a minor, notice shall
be given to the minor parent's parents or guardian, and if
there is no guardian the court shalil appoint one.

(7) Any person interested in any cause under this
chapter has the right to appear.

(8) Except where the proceeding is instituted or

commenced by a representative of the department of sccial

“#*  INTRODUCED BILL
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and rehabilitation services, a citation shall be issued and
served upon a representative of the department prior to the
court hearing.

(9) The petition-shall:

{a) state the nature of the alleged abuse, neglect, or
dependency:

(b) state the full name, age, and address of the youth
and the name and address of his parents or guardian or
person having legal custody of the youth;

(c) state the names, addresses, and relatiocnship to
the youth of all persons who are necessary parties to the
action.

{(10) The petition may ask for the following relief:

(a) temporary investigative authority and protective
services;

{b) temporary legal custody;

(c) termination of the parent-child legal
relationship;

fdf——permanent-iegui—custedy7—inc}udfng——the—-right--bo
eensens-to-adaption;

te}--apperntment-of-guardian-ad-ticem;

t£+(d) ary combination of the above or such other
relief as may be required for the best interes: of the
youth.

{11) The opetition may be modified for different rel =~
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at any time within the discretion of the court.

(12) The court may at any time on its own motion or the
motion of any party appoint a--guardian--ad--iitem--for--the
yoanth-a+ counsel for any indigent party.

t¥3y-FPhia—-aection--does--not--appty--to-a-petition—faor
cemporary-investigative-autheority-and-protective—-servicess”

Section 2. Section 41-3-40Q2, MCA, is amended to read:

"41-3-402. Petition for temporary investigative
authority and protective services, (1) In cases where it
appears that a youth is abused or neglected or is in danger
of being abused or neglected, the county attorney, attorney

general, or an attorrey hired by the county welfare

department may file a petition for temporary investigative
authority and protective services.

(2) A petition for temporary investigative authority
and protective services shall state the specific authority
requested and the facts establishing probable cause that a
youth is abused or neglected or is in danger of being abused
or neglected.

(3) The petiticn for temporary investigative authority
and protective services shall be supported by an affidavit

signed by the county attorney, attorney general, or county

welfare department attorney or a department of social and

rehabilitation services report stating in detail the facts

upon which the request is based.”

~ -
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Section 3. Section 41-3-403, MCA, is amended to read:

"41-3-403. Order for immediate protection of youth.
(1) {a) Upon the filing of a petition for temporary
investigative authority and protective services, the court
may Lissue an order granting such relief as may be required
for the immediate protection of the youth.

(b} The order, along with the petition and supporting

documents, shall be served by a peace officer or a
representative of the department of social and
rehabilitation services on the person or persons named
therein.

{c] The order shall require the person served to
comply immediately with the terms thereof ory-upon-fatiure
+s-so-compty; to appear before the court issuing the order
on the date specified and show cause why he has not complied

with the order. The show cause hearing must be conducted

within 20 days of the issuance of the order by the judge or

a master appeinted by the judge. The person filing the

petition has the burden of presenting evidence establishing

probable cause for the issuance of the order. Except as

otherwise provided herein, the rules of civil procedure

shall apply-
(d) Upon a failure to comply or show cause the court
may hold the person in contempt oOr place temporary legal

custedy of the youth with the department of social and
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rehabilitation services until further order.

(2) The court may grant the following kinds of relief:

ta) right of entry by a peace officer or department of
social and rehabilitation services worker;

(b) medical and psychological evaluation of vyouth or
parents, guardians, or person having legal custody;

{c) require the youth, parents, guardians, or person
having legal custody to receive counseling services;

(d) place the youth in temporary medical Ffacility or
facility for protection of the youth;

{e) require the parents, guardian, or other person
having custody to furnish such services as the court may
designate;

(f) such other temporary disposition as may be
required in the best interest of the youth."

Section 4. Section 41-3-404, MCA, is amended to read:

"41-3-404. Adjudicatory hearing - temporary
disposition. (1) In the adjudicatory hearing on a petition
under 41-3-401 er--41-3-462, the court shall determine
whether the youth is a ycuth in need of care and ascertain,
as far as possible, the cause.

{2) The court shall hear evidence regarding the
residence of the youth, the whereabouts of the parents,
guardian, or nearest adult relative, and any cther matters

the court considers relevant in determining the status of

_6_
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the youth.

(3) In all civil and criminal proceedings relating to
abuse, neglect, or dependency, none of the privileges
related to the examination or treatment of the child and
granted in Title 26, chapter 1, part 8, except the
attorney-client privilege granted by 26-1-803, apply.

(4) (a) If the court determines that the youth is not
an abused, neglected, or dependent child, the petition shall
be dismissed and any order made pursuant to 41-3-403 shall
be vacated.

{b) If the court determines that the youth is an
abused, neglected, or dependent child, the court shall set a

date for a dispositional hearing to be conducted within 30

days and order any necessary or required investigations. Phe
dispositienat---hearing-—--shati--be--schednted--as-~yoon--as
practicables The court may issue a temparary dispositicnal
order pending the dispositional hearing. Tre temporary
dispositional order may provide for any of =:the forms of
relief listed in 41-3-403(2)."

Section 5. Section 41~3-406, MCA, is amended to read:

"41-3-406. Dispositional hearing., t:} If a youth is
found to be abused, neglected, or dependent under 41-3-404,
the court after the dispositional hearing mar  zatet  its
judgment making any cof the fcllcwing uisposition: o pratect

the welfare of the youth:
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ta¥{l) permit the youth to remain with his parents or
guardian subject to those conditions and limitations the
court may prescribe;

tb¥(2) grant an order of 1limiced emancipation to a
youth who is 16 years of age or older as provided in
faeceion-51 41-3-408;

te¥{3) transfer legal custody to any of the following:

¢iy(a) department of social and rehabilitation
services;

¢tt¥(b) a child-placing agency willing and able to
assume responsibility for the eduycation, care, and
maintenance of the youth and which is licensed or otherwise
authorized by law to receive and provide care of the youth;
or

tiity(cy a ielative or other Iindividual who, after
study by a social service agency designated by the court, is
found by the court to be gqualified to receive and care for
the youth:

t+d3{4) order any party to the action to do what Iis
necessary to give effect to the final disposition, including
undertaking medical and psychological evaluations,
treatment, and counseling:

te}(5) order such further care and treatment as the
court may deem in the best interest of the youth.

{23--Whenever——the-—-—court--vests--itegai--caatody-in-any

-B-
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ageneyr—inatitntiony—or—departmenty-tt-shati--cransmie--with
the--dispositionat-judgment-copies-cf-any-medical-repore-and
aneh-other-etinteal;—prediapoesitions-or--ether—-reportas--and
infarmation-as-may-be-pertinent-te-the-care-and-ereatment-of
the-youth~

+31--Any—-youth--found--to--be--mbused;—-negtected;--ar
dependent-may-be-coemmitced-or-the-court-may-make-such--other
disposition--of--the--chitd--as-the-court~deema-best-for—his
sectai-and-physicat-weitfare;--fhe-form-of--commitment--shail
be-as-feitowar

ORDER-GF-COMMITMENT

State-of-Montana ¥

¥ ssT
€ounty-of-sssrs7 ¥
in--the--district-coure-far-the-ssv7-dJudtetat-Discriets
on-the-crrr-day-ef-srrv7--1%ss7-—v7vv7r—-minor--of--this
eountyr-waa-charged-en-the-pettbton-of-sss77-county-atternay

of--trrr——Eountyr--with—-being--an--abnaed--or--negqtected-er
dependent-ehitd--Upon-due-presf-I-find-that-tt--its--fer--che
bast--tnterases--of--the--chitd--that--he--be-raken-from-the
custody-of—his-parentar-guardian;--or--other--person--having
custody-of-hims

Phe--names;--addresses;-—and-oceupations-of-tha-parents
arer

Name Addreas Seeupatron
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The-chi%d*3*guardian-i:—777:7777::7777177———-177—77:::::7:—7
?he-ch%}d-is—in-the—custody—oE-Tr777777777777:::77777?rrrr——
Et-is-ordered-that-svri—-be——committed--to-——cyrr-—until

discharged-as-previded-by-iaws

Witness-my-hand-this-<cz--day-ef-srssr=ArBr~319--=

Judge

téy--Franafer-of-tegai-custedy-ef-a-chitd-shati-inciude
guardinnship-—ef-*any——assets-er-e:tute—of-the—chiidr-uniess
otherwise-specified-by-the-seures

f5§-~Excepe—in-ca:e:-in-—which—-the——court——permanentiy
tcrminates——ai}—parentai—rights-or-fights~of~theAquafdian-of
the-youthv—the-court-shaii—retainvjurisdictien—cvef—the—case
and-may-subsequentiy-modiéy-any—dispo:iticn~ordered—puf:uanb
to-this-section<"

NEW SECTION., Section 6. Extension of authority, Any
existing authority of the department of social and
rehabilitation services to make rules on the subject of the
provisions of this act is extended to the provisions of this
acc.

-End-
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STATE OF MONTANA
REQUEST NO. FNN 348-85
FISCAL NOTE
Form BRD-15

In compliance with a written request received February 6, 19 85 , there is hereby submitted a
Fiscal Note for H.B. 686 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).
Background information used in developing this Fiscal Note is available from the Office of Budget and Program
Planning, to members of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

H.B. 686 is an act to generally revise procedures relating to the filing and conduct of child abuse, neglect,
or dependency proceedings.

FISCAL IMPACT:

No fiscal impact.

Dovd £ Lunt.

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: f&é /21 /2;’5"
FNT:L/1 HE L6l
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 686
INTRODUCED BY XKEENAN, MILES, KRUEGER, ADDY,
DARKO, JACK MOORE, MERCER, BERGENE, NATHE,

MILLER, COBB, JANET MOORE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
PROCEDURES RELATING TO THE FILING AND CONDUCT OF CHILD
ABUSE, NEGLECT, OR DEPENDENCY PROCEEDINGS; AMENDING SECTIONS

41-3-301 THROUGH 41-3-404 AND 41-3-406, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA;:
Section 1. Section 41-3-401, MCA, is amended to read:
"41-3-401. Abuse, neglect, and dependency petitions.

{1) The county attorney, attorney general, or an attorney

hired by the county welfare department OR OFFICE OF HUMAN

SERVICES shall be responsible for filing all petitions
alleging abuse, neglect, or dependency. He THE COUNTY

ATTORNEY OR ATTORNEY GENERAL, OR AN ATTORKEY HIRED BY THE

COUNTY WELPARE DEPARTMENT OR OFFICE QOF HUMAN SERVICES WITH

THE WRITTEN CONSENT OF THE COUNTY ATTORNEY OR ATTORNEY

GENERAL, may require all state, cocunty, and municipal
agencies, including law enforcement agencies, to conduct
such investigations and furnish such reports as may be
necessary. Investigations as to financial status may not be

made prior to the adjudicatory hearing provided for in
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41-3-404.

(2) Upon receipt of a petition, the court shall set a
date for an adjudicatory hearing on the petition., Such
petitions shall be given preference by the court in setting
hearing dates and must be heard within 20 days of the filing

cf the petition.

(3) A petition alleging abuse, neglect, or dependency

is a eivil action brought in the name of the state of
Montana. The rules of civil procedure shall apply except as
herein meodified. Proceedings under a petition are not a bar
to criminal prosecution.

(4} The parents or parent, guardian, or other person
or agency having legal custody of the youth named in the
petition, if residing in the state, shall be served
personally with a copy of the petition and summons at least
5 days prior to the date set for hearing. If such person or
agency resides out of state or is not found within the
state, the rules cof civil procedure relating to service of
process i1n such cases shall apply.

{3) In the event service cannot he made upon the
parents or parent, guardian, or other person or agency
having legal custody, the court shall appoint an attorney to
tepresent the unavailable party where in the opinion cf the
court the interests of justice require.

{6) 1If a parent of the child is a minor, notice shail

-2- HB 686
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be given to the minor parent's parents or guardian, and if
there is no guardian the court shall appoint one.

(7) Any person interested in any cause under this
chapter has the right to appear,

(8) Except where the proceeding is instituted or
commenced by a representative of the department of social
and rehabilitation services, a citation shall be issued and
served upon a representative of the department prior to the
court hearing.

(9) The petition shall:

(a} state the nature of the alleged abuse, neglect, or
dependency; ’

{b) state the full name, age, and address of the youth
and the name and address of his parents or guardian or
person having legal custody of the youth;

(c) wstate the names, addresses, and relationship to
the youth of all persons who are necessary parties to the
action,

(10) The petition may ask for the fcllowing relief:

(a) temporary investigative authority and protective
services;

(b) temporary legal custody;

(c) termination of the parent-child legal
relationship;

tdj--permanene-lteqat-eusredyr-incinding-~the--right-—ta
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consent-to-adoptions

te}--appointment-of-quardian—ad-titems

t£+(d) any ccmbination of the above or such other
relief as may be required for ths best interest of the
ycuth.

{11l) The petition may be modified for different relief
at any time within the discretion of the court.

{12) The court may at any time on its own moticn or the
motion of any party appoint a--quardian--ad--iittem-—for--the
youtkk-or counsel for any indigent party.

tt3}-Phis--sectien-~does--noc---applty-—-te-a-petition-for
temporary—tnveatigatrive~anthority-and-protective——servicass"

Section 2. Sectlor 41-3-402, MCA, is amended to read:

"41-3-402. Petition for celporacy investigative
authority and protective services. (1) In cases where it
appears that a youth is abused or neglected or is in danger
of being abused or neglected, the county attorney, attorney

general, or an_attorney hired by the county welfare

department OR OFPICE OF HUMAN SERVICES may file a petition

for tempeorary investigative authority and protective
services.

(2) A petition for temporary investigative authority
and protective services shall state the specific authority
requested and the facts establishing probable cause that a

youth 1s ahused or neglected or is in danger of being akused

-4~ HB 686
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or neglected.
(3) The petition for temporary investigative authority
and protective services shall be supported by an affidavit

signed by the county attorney, attorney general, ar county

welfare department attorney, OR OFFICE OF HUMAN SERVICES

ATTORNEY or a department of social and rehabilitation
services report stating in detail the facts upon which the
request is based."

Section 3, Section 41-3-403, MCA, is amended to read:

"41-3-403, Order for immediate protection o©of youth.
(1) (a) Upon the filing ©of a petition for temporary
investigative authority and protective services, the court
may 1lissue an order granting such relief as may be required
for the immediate protection of the youth.

{b) The order, along with the petition and supporting

documents, shall be served by a peace officer or a
reprasentative  of the  department of social and
rehabilitation services on the person or persons named
therein.

(¢) The order shall require the person served to
comply immediately with the terms thereof ory-upon-failure
te-se-compiyr to appear before the court issuing the ordet
on the date specified and show cause why he has not complied

with the order. The show cause hearing must be conducted

within 20 days of the issuance of the crder by the judge or
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a_ master appointed by the dudge. The person filing the

petition has the burden of presenting evidence establishing

probable cause for the issuance of the order. Except as

otherwise provided herein, the rules of c¢ivil procedure
shall apply.

(d) Upon a failure to comply or show cause the court
may held the person in contempt or place temporary legal
custody of the vyouth with the department of social and
rehabilitation services until further order.

[2} The court may grant the following kinds of relief:

(a) right of entry by a peace officer or department of
social and rehabilitation services worker;

{b) medical and psychological evaluation of youth or
parents, guardians, or person having legal custody;

(c) require the vyouth, parents, guardians, or person
having legal custody to receive counseling services;

{d) place the youth in temporary medical £facility or
facility for protection of the youth;

{e) reguire the parents, guardian, or other person
having custody to furnish such services as the court may
designate;

(f) such other temporary disposition as may be
required in the best interest of the youth.*

Section 4. Section 41-3-404, MCA, is amended to read:

"41-3-404. Adjudicatory hearing - temporary

-6- HB 686
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disposition. (1) In the adjudicatory hearing on a petition
under 41-3-401 or--43-3-482, the court shall determine
whether the youth is a youth in need of care and ascertain,
as far as possible, the cause,

{2) The court shall hear evidence regarding the
residence of the youth, the whereabouts of the parents,
guardian, or nearest adult relative, and any other matters
the court considers relevant in determining the status of
the youth.

{3) In all civil and criminal proceedings relating to
abuse, neglect, or dependency, none of the privileges
related to the examination or treatment of the child and
granted in Title 26, chapter 1, part B8, except the
attorney-client privilege granted by 26-1-803, apply.

{4) (a) If the court determines that the youth is not
an abused, neglected, or dependent child, the petition shall
be dismissed and any order made pursuant to 41-3-403 shall
be vacated.

(b) If the court determines that the vyouth is an
abused, neglected, or dependent child, the court shall set a

date for a dispositional hearing to be conducted within 30

days and order any necessary or required investigations. Fhe
disposttionat-—-hearing---shati--be--schedulad—-as—-sesn——as
practicables The court may issue a temporary dispositicnal

corder pending the dispositional hearing. The temporary
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dispositicnal order may provide for any of the forms of
relief listed in 41-3-403(2)."

Section 5. Section 41-3-406, HCA, is amended to read:

"41-3-406. Dispositional hearing. t¥¥ If a youth is
found to be abused, neglected, or dependent under 41-3-404,
the court after the dispositional hearing may enter its
judgment making any of the following dispositions to protect
the welfare of the youth:

tar{l) permit the youth to remain with his parents or
guardian subject to those conditions and limitations the
court may prescribe;

tb¥{2) grant an order of limited emancipation to a
youth who is 16 years of age or older as provided in
faeation-54 41-3-408;

te¥(3) transfer legal custedy tc any of the following:

tty(a) department of sorcial and rehabilitation
services;

++¥y{b) a child-placing agency willing and able to
assume respocnsibility for the education, care, and
maintenance of the youth and which is licensed or otherwise
authorized by law to receive and provide care of the youth;
or

titx¥{c) a relavive or other individual who, after
study by a social service agency designated by the court, is

found by the court to be qualified to receive and care for

-8- HB 686
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the youth:;

¢d%(4) order any party to the action to do what is
necessary to give effect to the final dispesition, including
undertaking medical and psychological evaluations,
treatment, and counseling;

te¥(5) order such further care and treatment as the
court may deem in the best interest of the youth.

t2}-——Whenever-—the--court--vesta-—-leqai--enstedy-itn-any
agencyr—inatitutiony-or-departmenty-te-shati-—transmit--with
the——-diapeaivional-judgment—copiea-af-any-medicat-repare-and
sueh-other—-clinicaty-predispositions;-or--other--reporta—and
information-as-may-be-pareinent-co-the-care-and-treatment-of
the-yeuths

t3¥-—-Any-—-yecuth--found--to--be--abused; —-negiected;--o»
dependent-may-be-commietad-or-the-court-may-make-sueh--other
dispesition--of——the--chiid--as-the-court-deems-heast-far-his
seciat-and-physicat-weitfares——-Fhe-form-of--commitment--ahati
be~as-follows:

ORBER-OP-EOMMITMEN?
State-ocf-Montana +
1 s=<

Eeunty-of-crrooT }

Iin—-the--district-court-for-the-ssrs-Juditciat-Discrietrs

en-the-srrr-day-ef-sssv7-—i97s7-—srvry-—minor--of--this
eouneyy-was-charged-on-the-petrtion-of-s<r-7-county-atkarney
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of--svsr-—-Eountys--with--being--en--abused--or-—negiected-or
dependent-echitdz-Hpon-due-proof-i-find-that—tt--is-——for—-the
best——interests—of--the--chiid--that--he--be-taken-from-the
custcdy—cf-his—parene97vguardian7——er--other--pe:son--having
custedy-of-him-

The--names;--addresses;--and-eccapations-of-the-parents

ares
Name Address Seccupation
The-child's-quardian—ts-sssvssvrrooorTosssssyssvessrovssssvsss
Phe-echitd-ig-in-ehe-eustody-of-rrrsrrrrssvrsssrsavsrreroosos
ft-its-ordered-that-zsvv--be--cemmitted--to—-crrs——unti:
discharged-as-provided-by-taws
Witness-my-hand-this-sss--day-ef-ss757-AsB-—39+<7
Judge

t4y--Fransfer-cf-tegai-custody-of-a-chitd-shall-inetude
guardianship--of--any--asseta-or-estate-of-the-child;-uniess
otherwise-aspecified-by-the-coures

fS}—AEx:ept-in—case:—in~—which—-bhe——court—-permanentiy
terminates--aii-parentat-rights-or-rights-of-the-guardian-sf
the-youths-the-coure-shali-retatn-jurisdietion-over-the—-case
and-may-subsequentiy-modify-any-disposition-ordered-pursuane

co-this-sectrons”

~10- HB 686
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NEW SECTION. Section 6. Extension of authority. Any
existing authority of the department of social and
rehabilitation services to make rules on the subject of the
provisions of this act is extended to the provisions of this
act.

-End-
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HQUSE BILL NO. 686
INTRODUCED BY KEENAN, MILES, KRUEGER, ADDY,
DARKO, JACK MOORE, MERCER, BERGENE, NATHE,

MILLER, COBB, JANET MOORE

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
PROCEDURES RELATING TO THE PILING AND CONDUCT OF CHILD
ABUSE, NEGLECT, OR DEPENDENCY PROCEEDINGS: AMENDING SECTIONS

41-3-401 THROUGH 41-3-404 AND 41-3-406, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
' Section 1. Section 41-3-401, MCA, is amended to read:
"41-3-401. Abuse, neglect, and dependency petitions.

(1) The county attorney, attorney genmeral, or an attorney

hired by the county welfare department OR OFFICE OF HUMAN

SERVICES shall be responsible for filing all petitions
alleging abuse, neglect, or dependency. He THE COUNTY

ATTORNEY OR ATTORNEY GENERAL, OR AN ATTORNEY HIRED BY THE

COUNTY WELFARE DEPARTMENT OR QFFICE OF HUMAN SERVICES WITH

THE WRITTEN CONSENT OF THE COUNTY ATTORNEY OR ATTORNEY

GENERAL, may require all state, county, and municipal

agencies, including law enforcement agencies, to conduct

such investigations and furnish such reports as may be
necessary. Investigations as to Financial status may not be

made prior to the adjudicatory hearing provided for in

Z\C\MLHM Lepisiativa Councrt
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41-3-404.

(2) Upon receipt of a petition, the court shall set a
date for an adjudicatory hearing on the petition. Such
petitions shall be given preference by the court in setting

hearing dates and must be heard within 20 days of the filing

of the petition.

(3) A petition alleging abuse, neglect, or dependency
is a civil action brought in the name of the state of
Montana. The rules of civil procedure shall apply except as
herein modified. Proceedings under a petition are not a bar
to criminal prosecution.

(4) The parents or parent, guardian, or other person
or agency having legal custody of the youth named in the
petition, if residing in the state, shall be served
personally with a copy of the petition and summons at least
5 days prior to the date set for hearing. If such person or
agency resides out of state or is not found within the
state, the rules of civil procedure relating to service of
process in such cases shall apply.

(5) In the event service cannot be made upon the
parents or parent, guardian, or other person or agency
having legal custody, the court shall appoint an attorney to
represent the unavailable party where in the opinion of the
court the interests of justice require.

(6) If a parent of the child is a minor, notice shall

-2- HB 686

THIRD READING



LN B S

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0686/62

be given to the minor parent's parents or guardian, and if
there is no guardian the court shall appoint cne.

(7} Any person interested in any cause under this
chapter has the right to appear.

(8) Except where the proceeding is instityted or
commenced by a representative cf the department of social
and rehabilitation services, a citation shall be issued and
served upon & representative of the department prior to the
court hearing.

(9) The petition shall:

(a) state the nature of the alleged abuse, neglect, or
dependency;

{b) state the full name, aqge, and address of the youth
and the name and address of his parents or guardian or
perscn having legal custody of the youth:;

{c) state the names, addresses, and relationship to
the youth of all persons who ate necessary parties to the
action.

{10) The petition may ask for the following relief:

(a) temporary investigative authority and protective
services;

(b} temporary legal custody;

{c) termination of the parent—-child legal
relationship;

tdy-~permanent-tegqgat-ecuseedys-incinding--the-—-right--to
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eensent-co-adoptions

te--appointment-of-guardian-ad-titenms

+£¥(d) any combination of the above or such other
relief as may be required for the best interest of the
youth.

{11) The petition may be modified for different relief
at any time within the discretion of the court.

{(12) The court may at any time on its own motion or the
motion of any party appoint a--guardian--ad--iitem--fer--the
youth-ar counsel for any indigent party.

t23)y-Fhis--secticn--deas--net--pppiy--to-a-petition-for
cemporary~investigative-anthsriry-and-procective——servicess”

Section 2. Section 41-3-402, MCA, is amended to read:

"41-3-402. Petition tor temporary investigative
authority and protective services, (1) In cases where it
appears that a youth is abused or neglected or is in danger
of being abused or neglected, the county attorney, attorney

general, or an attorney hired by the county welfare

department OR _OFFICE OF HUMAN SERVICES may file a petition

for temporary investigative authority and protective
services.

(2) A petition for temporary investigative authority
and protective services shall state the specific authority
requested and the facts establishing probable cause that a

youth is abused or neglected or is in danger of being abused

-4= HB 686
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or neglected.
(3} The petition for temporary investigative authority
and protective services shall be supported by an affidavit

signed by the county attorney, attorney general, e® county

welfare department attorney, OR OFFICE OF HUMAN SERVICES

ATTORNEY or a department of social and rehabilitaticn
services report stating in detail the facks upen which the
request is baseq."

Section 3. Section 41-3-403, MCA, is amended to read:

"41~3-403. Order for immediate protection of youth.
(1} (a) Upen the Eiling of a petition for temporary
investigative authority and proteéctive services, the court
may issue an order granting such relief as may be required
for the immediate protection of the youth.

{b) The order, along with the petition and supporting

documents, shall be served by a peace officer or a
representative of the department of social and
rehabilitation services on the person or persons named
therein.

(c) The order shall require the person served to
comply immediately with the terms therecf ory-upon-faiiurs
to-ss-comptyrs to appear before the court issuing the order
on the date specified and show cause why he has not complied

with the order. The show cause hearing must be conducted

within 20 days of the issuance of the order by the judge or

-5=- HB 686
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a master appointed by the judgqe. The perscn filing the

petition has the burden of presenting evidence establighing

probable cause for the issuance of the order. Except as

otherwise provided herein, the rules of civil procedure
shall apply.

(d) Upon a failure to comply or show cause the court
may hold the person in contempt or place temporary legal
custody of the youth with the department of social and
rehabilitation services until further order.

(2) The court may grant .the following kinds of reljief:

{a) right of entry by a peace officer or department of
social and rehabilitation services worker;

(b} medical and psychological evaluation of youth or
parents, guardians, or person having legal custody;

{c¢) reguire the youth, parents, guardians, or person
having legal custody to receive counseling services;

{d) place the youth in temporary medical facility or
facility for protection of the youth;

(e) require the parents, quardian, or other person
having custody to furnish such services as the court may
designate;

(E) such other temporary disposition as may be
required in the best interest of the youth."

Section 4. Section 41-3-404, MCA, is amended to read:

"41-3-404. Adijudicatory

hearing - temporary

-6- HB 686
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disposition. (1) In the adjudicatory hearing cn a petition
under 41-3-401 or--4%-3-462, the court shall determine
whether the youth is a youth in need of care and ascertain,
as far as possible, the cause.

{2) The court shall hear evidence regarding the
residence of the youth, the whereabouts of the parents,
guardian, or nearest adult relative, and any other matters
the court considers relevant in determining the status of
the youth.

{3) In all civil and criminal proceedings relating to
abuse, neglect, or dependency, none of the privileges
related to the examination or treatment of the child and
granted in Title 26, chapter 1, part 8, except the
attorney-client privilege granted by 26-1-803, apply.

(4) (a) If the court determines that the youth is not
an abused, neglected, or dependent child, the petition shall
be dismissed and any order made pursuant to 41-3-403 shall
be vacated.

(b) If the court determines that the youth is an
abused, neglected, or dependent child, the court shall set a

date for a dispositional hearing to be conducted within 30

days and order any necessary or requitred investigationa. Phe
disposttisnat---hearing—--shati--be—-secheduied--as--scon--as

practicabies The court may issue a temporary dispositicnal

order pending the dispositional hearing. The temporary

-7- IB 686
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dispositional order may provide for any of the Fforms of
relief listed in 41-3-403(2)."

Section 5, Sectieon 41-3-406, MCA, is amended to read:

*"41-3-406. Dispositional hearing. ¢t} If a youth is
faound to be abused, neglected, or dependent under 41-3-404,
the court after the dispositional hearing may enter its
judgment making any of the following dispositions to protect
the welfare of the youth:

tar{l) permit the youth to remain with his parents or
guardian subject to those conditions and limitations the
court may prescribe;

th¥(2} grant an order of limited emancipation to a
youth who is 16 years of age or older as provided in
feeestion-5% 41-3-408;

te¥(3) transfer legal custody to any of the following:

tt¥(a} department of social and rehabilitation
services;

tt+}(b) a child-placing agency willing and able to
assume responsibility for the education, care, and
maintenance cf the youth and which is licensed or otherwise
authorized by law to receive and provide care of the youth;
or

titty(c) a relative or other individual who, after
study by a social service agency designated by the court, is

found by the court to be qualified to receive and care for

-8~ HB 686
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the youth;

tdy(4) order any party to the action to do what is
necessary to give effect to the final disposition, including
undertaking medical and psychological evaluations,
treatment, and counseling;

tey{5) order such further care and treatment as the
court may deem in the best interest of the youth.

t2}--Whenever-—the-—court--vesta--teqai--cuseedy-in-any

agencyr-inseitutiony-or-deparementy-tt-shati--transmit——with

the—-dispositionat-gudgment-copies-cf-any-medicat-repart-ana
such-other-etinicat;-predisposttions-or——other—-reports——and
information-as-may-be-pertinent-to-the-care-and-treatmene-of
the-youths

¢3y--Any--youth--found--to--be—-abuasad;--negiected;--or
deperdent-may-be-committed-or-the-court-may-make-suach--ether
disposttion-—ef~--the--chitd--as-the-court-deems-hest-for-his
soctat-and-physicai-weifares--fhe-form-af--commitment--shati
be-as-followa:

ORBPER-GF ~-COMMITMENT
State-of-Montana ¥
¥ =av

County-of-<svsss ¥

In--the--district-court~for-the-rrrs-Judicial-Diacrices

On-the-trrr—day-of-tvrrr——¥9sv7-—ssvvy7-—Minor--of--thia

county;-wes-charged-on-the-petition-of-:s7T7-county-asetorney
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of--rrrr——Bountyr——with——being--an--abused--or--negtected-or
dependent-chitd--Bpen-due-praaf-i-find-that-tt--ts--for-—the
best--intereses--af--the-—-chitd--that--he—-dpe-takan-£rom—the
eustody-of-his-parenta;-guardian;--or--other--person--having
ecustody-af-him-

Phe-—names;-—addresses;——and-sccupations-ocf-the-parents

ares
Rame Address geccupation
Fhe-chitdla-guardtan—t8- s s sss s ssosssv T s T TITITTIITIT IS TS
Phe-chiid-ts-in-the-eustedy-of - s s TvrTTTssTTTTvTTTTroTT s o7
fe-ts-ordered-that-vrrr-—be-—-eommiteed-—to-~-z7rc-~untit
discharged-as-provided-by-1awr
Wicneas-my-hand-thits-sv-s-day-ef-vrrr7-A7B7-19x+=
Fndge

t4+--Pransfer-of-tegai-custady-cf-a-echild-shati-inetude
guardianship--of-—any--assets-or-sstate-af-rhe-chitdr;-untess
athearwise-specified-by-the-courts

t5)--Exeept-in-cases-in--which-~the--coure—-permanensly
terminates—-ati-parentai-rights-or-rights-sf-che-guardian-of
she-yenshy—tihe~coure—shati-retain-qjurisdrection-over-she-case
and-may-subseguentiy-meodify-any-disposibion-srdered-pursuant

to-thts-sections"”
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NEW SECTION. Section 6. Extension of authority. Aany
existing authority of the department of sccial and
rehabilitation services to make rulea on the subject of the
provisions of this act is extended to the provisions of this
acet.

-End-~
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SENATE STANDING COMMITTEE REPORT

............ March. .27 ... 1985..

-) MR. PRESIDENT
We, your committeeon.............. Public Health, Welfarc. and .SAafety ...,
having had UNder CONSIARIATION. ......vvveeeeee e eerereeeiseeeesesseeareeeens House Bill............occoooiiiin, No........ 686 ..

third reading chhle )

color

REVISE PROCEDURE CONCERNING ABUSE, NEGLECT, OR DEPENDENCY PROCEEDINGS

KEENAN (JACOBSON)

Respectfully report as follows: That......ccce it House..-Bill ..o, No.......686
be amended as follows:

1. Page 1, lines 14 through 1.
Following: ‘'county attorney"on line 14
Strike: ","
Insert: "or
Following: ‘"general" on line 14

) Strike: remainder of line 14 through "SERVICES" on line 16.

2. Page 4, line 17.

Following: "county attorney” on line 17
Strike: ","
Insert: "or"

3. Page 4, lines 18 and 19.

Following: “general” on line 18

Strike: remainder of line 18 through "SERVICES" on line 19

4. Page 5, line 19.

Following: "therein."

Insert: "An attempt must be made to notify the parents or
guardian at the same time as the terms of the order are
carried out, or as soon thereafter as possible."

) >4

’\f 5532@'5 AND AS AMENDED
BE CONCURRED IN

) RRRBT RAKK ‘
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1 41-3-404.

1 HQUSE BILL NO. 586

2 INTRODUCED BY KEENAN, MILES, KRUEGER, ADDY, 2 {2) Upon receipt of a petition, the court shall set a

3 DARKO, JACK MOORE, MERCER, BERGENE, NATHE, 3 date for an adjudicatory hearing on the petition. Such

r ’ r r -
4 : MILLER, COBB, JANET MOORE 4 petitions shall be given preference by the court in setting
r r

5 5 hearing dates and must be heard within 20 days of the filing

6 & BILL PCR AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE THE 6 of the petition.

7 PROCEDURES RELATING TO THE FILING AND CONDUCT OF CHILD 7 (3) A petition alleging abuse, neglect, or dependency

8 ARUSE, NEGLECT, OR DEPENDENCY PROCEEDINGS; AMENDING SECTIONS 8 is a civil action brought in the name of the state of

9 41-3-401 THROUGH 41-3-404 AND 41-31-406, MCaA." 9_ Montana. The rules of civil procedure shall apply except as

10 10 herein modified. Proceedings under a petition are not a bar

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 11 to criminal prosecution.

12 Section 1. Section 41-3-401, MCA, is amended to read: 12 (4) The parents or parent, guardian, or other person

13 "41-3-401. Abuse, neglect, and dependency petitions. 13 or agency having legal custody of the youth named in the

14 (1) The county attorneyy OR attorney generalz-or-am-ateerney 14 petition, if residing in the state, shall be served

15 hired-—by--the—-—county-weifare-department OR-OFFICE-OP-HUMAN 15 personally with a copy of the petition and summons at least

16 SERVIEES shall be responsible for filing all petitions 16 5 days prior to the date set for hearing. If such person or

17 alleging abuse, neglect, or dependency. He THE COUNTY 17 agency resides out of state or is not found within the

18 ATTORNEY OR ATTORNEY GENERAL, OR AN ATTORNEY HIRED BY THE 18 state, the rules of civil procedure relating to service of

19 COUNTY WELFARE DEPARTMENT OR OFFICE OF HUMAN SERVICES WITH 19 process in such cases shall apply.

20  THE WRITTEN COMSENT OF THE COUNTY ATTORNEY OR ATTORNEY 20 (5) In the event service cannot be made upon the

21 GENERAL, may require all state, county, and municipal 21 parents or parent, guardian, or other person or agency

22 agencies, including law enforcement agencies, to conduct 22 having legal custody. the court shall appoint an attorney to

23 such investigations and furnish such reports as may be 23 represent the unavailable party where in the opinion of the

24 necessary. Investigations as to financial status may not be 24 court the interests of justice require.

25 made prior to the adjudicatory hearing provided for in 25 {6) If a parent of the child is a minor, notice shall

REFERENCE BILL
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be given to the minor parent's parents or guardian, and if
there is no guardian the court shall appoint one.

(7) Any person interested in any cause under this
chapter has the right to appear.

(8) Except where the proceeding is instituted or
commenced by a representative of the department of social
and rehabilitation services, a citation shall be issued and
served upon a representative of the department prior to the
court hearing.

(9) The petition shall:

(a) state the nature of the alleged abuse, neglect, or
dependency;

{b) state the full name, age, and address of the youth
and the name and address of his parents or guardian or
person having legal custedy of the youth;

{c} state the names, addresses, and relationship to
the youth of all persons who are necessary parties to the
action.

1{10) The petition may ask for the following relief:

{a) temporary investigative authority and protective
services;

(b} tempurary legal custody;

(c) termination of the parent-child legal
relationship;

fdf-—permuneﬂt--iegai—-custedy:--inciuding~the—right—ta
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eenaent-to-adaption;

te}--appointment-of-guardian-ad-ticem;

tf3(d) any combination of the above or such other
relief as may be required for the best interest of the
youth.

{11) The petition may be modified for different relief
at any time within the discretion of the court.

(12} The court may at any time on its own motion or the
motion of any party appoint a-guardisan-ad-litem-for-the
yosuth-or counsel for any indigent party.

$13-Phia-section-does—not--apply—-to--a--pevitinn-—-for
temporary--invearigative-aunthority-and-prorective-servicess*

Section 2. Section 41-3-402, MCA, is amended toc read:

“41-3-402. Petition for temporary investigative
authority and protective services. {l1l) In cases where it
appears that a youth is abused or neglectad or is in danger
of being abused or neglected, the county attorneyy OR

attcorney generaly-er-an-attorney-hired-by-the-county-weifazre

deparement OR--OPPIEE-OP-HUMAN-SERYIEES may file a petition

for temporary investigative authority and protective

Bervices,

(2) A petition Ffor temporary investigative authority

. and protective services shall state the specific authority

requested and the facts establishing probable cause that a

youth is abused or neglected or is in danger of being abused

-4~ HB £86
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or neglected.
(3) The petition for temporary investigative authority
and protective services shall be supported by an affidavit

signed by the county attorney, attorney general, or county

welfare department attorney, OR OFFICE OF HUMAN SERVICES

ATTORNEY or a department of social and rehabilitation
services report stating in detail the facts upon which the
request is based."

Section 3. Section 41-3-403, MCA, is amended to read:

"41-3-403. Order for immediate protection of youth,
{1) (a) Upon the Eiling of a petition for temporary
investigative authority and protective services, the court
may issue an order granting such relief as may be required
for the immediate protection of the youth.

{b) The order, along with the petition and supporting

documents, shall be served by a peace officer or a
representative of the department of social and
rehabilitation services on the person or persons named

therein. AN ATTEMPT MUST BE MADE TQ NOTIFY THE PARENTS OR

GUARDIAN AT THE SAME TIME AS THE TERMS OF THE ORDER ARE

CARRIED OUT, OR AS SOON THEREAFTER AS POSSIBLE.

{c) The order shall require the person served to
comply immediately with the terms thereof or;-upon-faiture
te-so-cempiys to appear before the court issuing the ozder

on the date specified and show cause why he has not complied

-5- HB 686
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with the order. The show cause hearing must be c¢onducted

within 20 days of the issuance of the order by the judge or

a master appointed by the judge. The perscon filing the

petition has the burden of presenting evidence establishing

probable cause for the issuance of the order. Except as

otherwisé provided herein, the rules of civil procedure
shall apply.

(d) Upon a failure to comply or show cause the court
may hold the person in contempt or place temporary legal
custody of the youth with the department of social and
rehabilitation services until further order.

(2) The court may grant the following kinds of relief:

(a) right of entry by a peace officer or department of
social and rehabilitation services worker;

{b) medical and psychological evaluation of youth or
parents, guardians, or person having legal custody:;

(c} reguire the youth, parents, quardians, or person
having legal custody to receive counseling services:

(d) place the youth in temporary medical facility or
facility for protection of the youth;

{e) require the parents, guardian, or other person
having custody to furnish such services as the court may
designate;

(£) such other temporary disposition as may be

required in the best interest of the youth.”

—-6- HB 686
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Section 4. Section 41-3-404, MCA, is amended to read:
"41-3-404. Adjudicatory hearing - temporary
disposition. (1) In the adjudicatory hearing on a petition
under 41~3-401 eor--41-3-462, the court shall determine
whether the youth is a youth in need of care and ascertain,
as far as possible, the cause.

(2) The court shall hear evidence regarding the
residence of the youth, the whereabouts of the parents,
quardian, or nearest adult relative, and any other matters
the court considers relevant in determining the status of
the youth,

(3) In all civil and criminal proceedings relating to
abuse, neqlect, or dependency, none of the privileges
related to the examination or treatment of the child and
granted in Title 26, chapter 1, part 8, except the
attorney-client privilege granted by 26-1-803, apply.

{(4) ta) If the court determines that the vouth is not
an abused, neglected, or dependent child, the petition shall
be dismissed and any corder made pursuant to 41-3-403 shall
be vacated.

(b) If the court determines that the youth is an

abused, neglected, or dependent child, the court shall set a

date for a dispositional hearing to be conducted within 30

days and order any necessary or required investigations. Ths

dispositionai---hearing---shati--be--sechedulted--as--seon-—as

=-7- ) HB 686

13
14
15
H
17
18
19
20
21
22
23
24
25

HB 0686/03

praectiecables The court may issue a temporary dispositional
order pending the dispositional .hearing. The temporary
dispositional order may provide for any of the forms of
relief listed in 41-3-403(¢(2)."

Section 9. Section 41-3-406, MCA, is amendéd to read:

"41-3-406., Dispositional hearing. ¢ty If a youth is
found to be abused, neglected, or dependent under 41-3-404,
the court after the dispositicnal hearing may enter its
judgment making any of the following dispositions to protect
the welfare of the youth:

ta¥(l] permit the youth to remain with his parents or
guardian subject to those conditions and 1limitations the
court may prescribe;

tBy{2) grant an order of limited emancipation to a
youth who is 16 years of age or older as provided in
{section-53 41-3-408;

te¥(3) transfer legal custody to any of the following:

ti¥ja} department of social and rehabilitation
services;

t¥¥3(b) a child-placing agency willing and able to
agsune responsibility for the education, care, and
maintenance of the youth and which ig licensed or otherwise
authorized by law to receive and provide care of the youth;
or

tt¥iyle) a relative or other individual who, after

-g- _ HB 686
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study by a social service agency designated by the court, is
found by the court to be qualified to receive and care for
the youth;

tdy{4) order any party to the action to do what is
necessary to give effect to the final disposition, including
undertaking medical and psychological evaluations,
treatment, and counseling;

te+(5) order such further care and treatment as the
court may deem in the best interest of the youth.

t2y--Whenever--the--conrt--vesta-—-iegat--custedy-in-any
mgenecyy-inatitution;-or-department;-it-shali--tranamit--with
the--disposttionat-yndgment-copies-of-any-medicat-repare-and
such-other-ctinical;-predtaposition;-or--other--reports——and
information-as-may-be-pertinent-to-the-care-and-treatment-of
the-youths

fai-—Aﬁy——youth--found——to-—be-—abuscd;-*neglected7w;ef
dependent-may-be-committed-or-the-court-may-make-such--sther
dispoattion--of--the--chitd--as-the-conrt-deema-best-foar-his
sociai-and-physicat-welfare;--Phe-form-of--commitment--shall
be-as-foliows:

ORBER-BF-COMMI$EMENT

State-of-Montana ¥

¥ ss+
€ounty-of-rvvrvr +
In-~the--ditatrret-conrt-for-the-<ss:~Judiciai-Bistriees
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On-the-rsrr-day-of-srr77-~197:5-~srrry--Minor-~af-—phis
ccnnty;—was—charged-en—the—petition-eé-=7=7T—eeunty-attcrney
oé--::rr——Eountyv——with——being--an—-abused—-ar——negiected—cr

dependent-chitd--Hpon-due-proef-i-find-that-it--is——fer-—the
best——interests--of--the--child--that--he--be-taken-from—the
eustody—of-his-purentsr—gnardéanf——or——cthe:--peraenw-having
custody-of-hims

The--names;--addressesy—-and-occupatiens-eof-the-parents

are:
Name Addreas Bccupation
!’he—chi}dis—guardian—és-777777777777::::::r:::rn-r:-.-: TTYTTYY
Phe-ehitd-ts-in-the-custedy-of-srrrrrsrrrresssssrisesssssros
it-is-ordered-that-v::v--be--committed--to~-vsrs—-until
diseharged-as-provided-by-taws
Witness-my-hand-this-+vss:-day-ef-crv57-RsDBs-19<-+
dudge

t4j--Fransfer-of-legal-custady-of-a-chitd-shati-ineciude
guardianship--of--any--assets-or-estate-of-the-chitd;-unteas
stherwise-specifted-by-the-courts

f51‘-sxcept*in~caaes~in--which——the~—ccurt——pe1manent}y
eerminntes--aii-parentn}—rights-cr—righta—of-the—guardian—of

the-youthy-the-ceurt-shati-retain-juriadiction-aver—-the-caase

=10- HB 684
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and-may-subsequently-modify-any-disposition-ordered-pursuant

to-this-seetions”

NEW SECTION. Section 6. Extension of authority.
existing authority of the department of social
rehabilitation services to make rules on the subject of
provisions of this act is extended to the provisions of
act,

-End-

Any
and
the

this
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CONFERENCE COMMITTEE REPORT reporeno..........

L APYL).19. 19.85..
MR, SPEAKER

fj We, your FREE Conference Committee on

HOUSE BILL 686, reference copy - salmon

met and considered

Public Health, Welfare and Safety Report of 3-27-85

We recommend as foliows:

1. Title, following line 8.
Insert: "41-3-301,"
Following: "41-3-404"
Insert: ","

2. Page 1, following line 11.
Insert: "Section l. Section 41-3-301, MCA, is amended to

read:

:) "41-3-301., Emergency protective service. (1) Any child
protective social worker of the department of social
and rehabilitation services, the county welfare department,
a peace officer, or the county attorney who has reason to
believe any youth is in immediate or apparent danger of

PAGE 1 OF 2.
CONTINUED ON PAGE 2.

And that this Conference Committee report be adopted.

agl FOR THE SENATE FOR THE HOUSE

nnah

Gould

L ontice
Stephens Keen g

ADOPT REJECT =

Krueger
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FREE CONFERENCE COMMITTEE REPORT

HB 686
PAGE 2 OF 2

harm may immediately remove the youth and place him in a
protective facility. The department may make a request
for further assistance from the law enforcement agency or
take appropriate legal action. The person or agency
placing the child shall notify the parents, parent,
guardian, or other person having legal custody of the youth
at the time the placement is made or as soon thereafter as

ossible, ‘ ‘

(2) No child who has been removed from his home or any
other place for his protection or care may be placed in a
jail.

(3) A petition shall be filed within 48 hours of
emergency placement of a child unless arrangements
acceptable to the agency for the care of the child have
been made by the parents.

{(4) The department of social and rehabilitation
services and the county welfare department shall make
such necessary arrangements for the youth's well-being as
are required prior to the court hearing." "

Renumber: subsequent sections

3. Page 5, lines 19 through 21.

Strike: "AN" through "PQSSIBLE" on line 21.

Insert: "When the youth is placed in a medical facility or
protective facility, the department shall notify the parents
or parent, guardian, or other person having legal custody of
the youth at the time the placement is made, or as scon
thereafter as possible"

....................................................................................................

STATE PUS. CO.
Helana, Mont.
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1 HOUSE BILL NO. 6BS 1 other place for his protection or care may be placed in a
2 INTRODUCED BY KEENAN, MILES, KRUEGER, ADDY, 2 jail.

3 DARKO, JACK MOORE, MERCER, RERGENE, NATHE, 3 {3) A petition shall be filed within 48 hours of
4 MILLER, COBB, JANET MOQORE 4 emergency placement of a child wunless arrangements
5 5 acceptable to the agency for the care of the child have been

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 1 made by the parents.

7 PROCEDURES RELATING TO THE FILING AND CONDUCT OF CHILD 7 (4) The department of social and rehabilitation
8 ABUSE, NEGLECT, OR DEPENDENCY PROCEEDINGS; AMENDING SECTIONS 8 services and the county welfare department shall make such
9 41-3-301i, 41-3-401 THROUGH 41-3-404, AND 41-3-406, MCA.“ ] necessary arrangements for the youth's well-being as are
10 10 required prior to the court hearing."

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 11 Section 2. Section 41-3-401, MCA, is amended to read:
12 SECTION 1. SECTION 41-3-30]1, MCA, IS AMENDED TO READ: 12 "431-3-401, Abuse, neglect, and dependency petitions.
13 "41-3-301. Emergency protective service. (1) Any child 13 {1) The county attorneyy, ©R attorney general,j--or—an
14 protective social worker of the department o©of social and 14 attorney—hired-by-the-connty-wetfare-department OR-OPPIEE-DOP
15 rehabilitation services, the c¢ounty welfare department, a 15 HUMAN-SERVIEES QR AN ATTORNEY HIRED BY THE COUNTY WELFARE
16 peace cfficer, or the county attorney who has reason to 16 DEFARTMENT QR OFFICE OF HUMAN SERVICES shall be responsible
17 believe any youth is in immediate or apparent danger of harm 17 for filing all petitions alleging abuse, neglect, or
18 may immediately remove the youth and place him in a 18 dependency. He THE COUNTY ATTORNEY OR ATTORNEY GENERAL, OR
19 protective facility. The department may make a reguest for 19 AN ATTORNEY HIRED BY THE COUNTY WELFARE DEPARTMENT OR QFFICE
20 further assistance from the law enforcement agency or take 20 OF HUMAN SERVICES WITH THE WRITTEN CONSENT OF THE COUNTY
21 appropriate legal action. The person or agency placing the 21 ATTORNEY OR ATTORNEY GENERAL, may requite all state, county,
22 child shall notify the parents, parent, guardian, or other 22 and municipal agencies, including law enforcement agencies,
23 person having legal custody of the ycuth at the time the 21 to conduct such investigations and furnish such reports as
24 placement is made or as soon théreafter as possible. 24 may be necessary. Investigations as to financial status may
25 {(2) No child who has been removed from his home or any 25 not be made prior to the adjudicatory hearing provided for
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in 41-3-404.

(2} Upon receipt of a petition, the court shall set a
date for an adjudicatory hearing on the petition. Such
petitions shall be given preference by the court in setting

hearing dates and must be heard within 20 days of the filing

of the petition.

{3) A petition alleging abuse, neglect, or dependency
is a civil action brought in the name of the state of
Montana. The rules of civil procedure shall apply except as
herein modified. Proceedings under a petition are nct a bar
te criminal proesecution.

(4) The parents or parent, guardian, or other person
or agency having legal custody 5f the youth named in the
petition, 1if residing in the state, shall be served
personally with a copy of the petition and summons at least
5 days prior to the date set for hearing. If such person or
agency resides out of state or is not found within the
state, the rules of civil procedure relating to service of
process in such cases shall apply.

{5) In the event service cannc be made upon the
parents or parent, guardian, or other pe:sson or agency
having legal custody, the court shall appoint an attorney *=»
represent the unavailable party where in the opinion of * -e
court the interests of justice require.

{6) IF a parent of the child is a minor, notice sh. .1
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be given to the minor parent's parents or guardian, and if
there is no guardian the court shall appeint cne.

(?) Any person interested in any cause under this
chapter has the right to appear.

(8) Except where the proceeding is instituted or
commenced by a representative of the department of social
and rehabilitation services, a citation shall be issued and
served upon a representative of the department pricor to the
court hearing.

[9) The petition shall:

{a} state the nature of the alleged abuse, neglect, or
dependency;

{b) state the full name, :ge, and address of the youth
and the name and address of his parents or guardian or
person having legal custody of the youth;

(c) state the names, addresses, an! relationship to
the youth of all perscns who are necessary parties to the
action.

(1l0) The petition may ask for the following relief:

(a) temporary investigative authority and protective
services;

(b) temporary legal custody:

(c) termination of the parent~child legal
relationship;

tdy--permanent-legai-cuatedy;-incinding--the-~right--to

-4~ HB 686
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conaent-ta-adeptions

te}-—appoinement-of-guardian—ad-titems

¢+£3(d} any combination of the above or such other
relief as may be required for the best interest of the
youth.

{11} The petitrion may be modified for different relief
at any time within the discretion of the court.

(12) The court may at any time on its own motion or the
motion of any party appoint a~-guardian--ad--iitem—-for--the
youth-er counsel for any indigent party.

t133-This--section--dees--net--appiy——to-a-petition-for
temporary-investigative-authority-and-protective--serviceas"

Section 3. Section 41-3-402, MCA, is amended to read:

"41-3-402. Petition for temporary investigative
authority and protective services. (1) In cases where it
appears that a youth is abused or neglected or is in danger
of being abused or neglected, the county attorneyz, BR

attorney general,jy--or--an--abtorney--hired--by--the-—county

wetfare—-department OR--QPFPICR--OFP--HUMAN--SERVIEES OR AN

ATTORNEY HIRED BY THE COUNTY WELFARE DEFARTMENT OR OFFICE OF

HUMAN SERVICES may file a petition for temporary
investigative authority and protective services.

(2} B petition fer temporary investigative authority
and protective services shall state the specific authority

requested and the facts establishing probable cause that a

-5- HE 684
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youth is abused or negqlected or is in danger of being abused
or neglected.

{3) The petition for temporary investigative authority
and protective services shall be supported by an affidavit

signed by the county attorney, attorney general, or county

welfare department attorney, OR OFFICE OF HUMAN SERVICES

ATTORNEY or a dJdepartment of social and rehabilitation
services report stating in detail the facts upon which the
request is based."

Section 4, Section 41-3-403, MCA, is amended to read:

"41-3-403., Orcder for immedjiate protection of youth.
(1} {a) Upon the filing of a petition for temporary
investigative authority and protective services, the court
may issue an order granting such relief as may be required
for the immediate protection of the youth.

(b) The order, along with the perition and sypporting

documents, shall be served by a peace officer or a
representative of the department of social and
rehabilitation services on the person or persons named

therein. AN-AYPEMPP-MHS5P-BE-MABE-FG_NOFEFP¥--PHE--FPARENTS--OR

GHARBEAN--AT~-PHE-~-SAME--PiME--AS~FHE-FERMS5-OP -PHE-BRBER-ARE

EARRIED~OEBF7~-O0R-AS5-500N--PHEREAPYER-~AS--POSSEIBLEE WHEN THE

YOUTH IS PLACED IN A MEDICAL FACILITY OR PROTECTIVE

FACILITY, THE DEPARTMENT SHALL NOTIFY THE PARENTS OR PARENT,

GUARDIAN, OR OTHER PERSON HAVING LEGAL CUSTODY OF TEE YQUTH

~6- HB 686
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AT THE TIME THE PLACEMENT IS MADE, OR AS SOON THEREAFTER AS

POSSIBLE.

{(c) The order shall require the person served to
comply immediately with the terms thereof ors-upen-faiture
to-se-cempiyr to appear before the court issuing the arder
on the date specified and show cause why he has not complied

with the order. The show cause hearing must be conducted

within 20 days of the issuance cof the order by the judge or

a master appointed by the judge, The person filing the

petition_has the burden of presenting evidence establishing

probable cause for the issuance of the order. Except as

otherwise provided herein, the rules of civil procedure
shall apply.

(d) Upon a failure to comply or show cause the court
may hold the person in contempt or place temporary legal
custody of the youth with the department of social and
rehabilitation services until further order.

(2) The court may grant the Ecllowing kinds of relief:

{a} right of entry by a peace officer or degartment of
social and rehabilitation services worke

{b) medical and psychological ewval:iation of youth or
parents; guardians, or person having legal custody;

(c) require the youth, parents, guardians, or pers
having legal custody to receive counseling services;

{d) place the youth in temporary medical facility or

7= HB 686
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facility for protection of the youth:

(e} require the parents, guardian, or other person
having custody to Eurnish such services as the court may
designate;

{£) such other temporary dispocsition as may be
required in the best interest of the youth.'

Section 5, Section 41-3-404, MCA, is amended to read:

"41-3-404, Adjudicatory hearing -- temporary
disposition. (1) In the adjudicatory hearing on a petition
under 41-3-401 oe--4}-3-482, the ccurt shall determine
whether the youth is a youth in need of care and ascertain,
as far as possible, the cause.

(2} The court shall hear evidence regarding the
residence of the youth, the whereabouts of the parents,
guardian, or nearest adult relative, and any other matters
the court considers relevant in determining the status of
the youth,

(3) In ail civil and criminal proceedings relating to
abuse, neglect, or dependency, none of the privileges
related to the examination or treatment of the child and
granted in Title 26, chapter 1, part 8, except the
attorney=~client privilege granted by 26-1-803, apply.

(4) (a) If the court determines that the youth is not
an abused, neglected, or dependent child, the petition shall

be dismissed and aany order made pursuant to 41-3-403 shall

-8- HB 686
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be vacated.
(b) If the court determines that the youth is an
abused, neqlected, or dependent child, the court shall set a

date for a dispositional hearing to be conducted within 30

days and order any necessary or required investigations. The
dispositienai---hearing---shati--be--scheduied--asa--scon--as
practicables The court may issue a temporary dispositional
order pending the dispositional hearing. The temporary
dispositional order may provide for any of the forms of
relief listed in 41-3-403(2)."

Section 6. Section 41-3-406, MCA, is amended to read:

"41-3-406. Dispositional hearing. +*¥ If a vyouth is
found to be abused, neglected, or dependent under 41-3-404,
the court after the dispositional hearing may enter its
judgment making any of the following dispositions to protect
the welfare of the youth:

tay{l) permit the youth to remain with his parents or
guardian subject to those conditions and limitations the
court may prescribe;

tb¥{2} grant an order of limited emancipation to a
youth who is 16 years of age or older as provided in
{section-51 41-3-408:

te¥(3) transfer legal custody to any of the following:

t+¥(a) department of sccial and rehabilitation

sServices;
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tity(b) a child-placing agency willing and able to
assume responsibility for the education, care, and
maintenance of the youth and which is licensed or otherwise
authorized by law to receive and provide care of the youth;
or

titt}{c) a relative or other individual who, after
study by a social service agency designated by the court, is
found by the court to be gualified to receive and care for
the youth;

td¥{4) order any party to the action to do what is
necessary to give effect to the final disposition, including
undertaking medical and psychological evaluations,
treatment, and counseling;

tey{5) order such further care and treatment as the
court may deem in the best interest of the youth.

+2f--whenever--the--conrt——vestSv—}ega}——cnstady—in—any
ageneyy-institutiony-or-departmenty-it-shati-—transmit-——with
the——dispc:itiona1-jndgment-cepies—oé-any—medica1-rep0rt-and
such-other—ciinicai7-predisposition;~er——other——reports~—and
information-as-may-be-pertinent-to-the-care-and-treatment-of
the-youth~

t3y--Any--youth--found--to--be--abused;--negiected;--or
dependent-may-be-committed-or-the-ecsurt-may-make-such--ather
dispesttion--of--the--chitd-~as-the—court-deams-best-far-his

soctai-and-physicai-weifare.—-Phe-form-of-—commitment-~-shaii

-l0- HB 686
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be-as-foitows:
ORDER-OF-E0MMIPMENT
State-of-Montana ¥
¥ sas
Eounty-of-zsrvr7s ¢+
In—-the--district-coure-for-the-rsi;-Judicial-Diatrices
on-the-srrr-day-of-s35¢7--3%vv7--trrr7-—-minor--cf--this
eountyr-was-charged-on-the-petitien-of-rrrr7-county-attorney
8f-——srrr--Eountyr--with--being--an--abused--or--negtected-or

dependent-chiids-Bpon-due-prosf-F-find-thae-tt--ia--for--the
best--interesta—-of--the--chiid--that--he—-be-taken-from-the
custody-of-his-parentsr—guardians--or--cther--persen--having
cuscody-of-hims

Fhe--names;--addressess--and-occupationa-of-the-parents

ares
Rame Adéress Bcecupation
i e e e o i 2 e e i i e T i S
k2 i i i i A A A i i i i i i i
Phe-chitdis-guardian-—¢3-s3srsrTTT T TTTTTITTTT T T TSI T 4TI OSTY
?he—ehiié-ia-in-éhe—cuatodr—of—:7:7777::r FTITYTTTTTIITTTRTY
fe-ta-ordered-that-sssr--be--committed--to--srrs-—unttil
discharged-as-provided-by-taws
Witneas-my-hand-this~-rr-7-day-of-rz:57-AzBs-3%=3+
dudge
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t4}--Pransfer-of-iegni-custody-of-a-chitd-shati-inciude
guardianship--of--any--aasees-or-estate-of-the-chitdy-uniess
otherwise-specified-by-the-coures

t5y~—Except-in-cases-in--which-——the--sonrt--permanentty
teeminates--nii-parentai-righta-or-rights-of-che-guardian-of
the-youthy-the-conrt-shaii-retain-juriadiccion-over-the-case
and-may—-subsequentiy-medify-any-disposition-crdered-pursuant
te-this-sectionz"

NEW SECTION. Section 7. Extension of autherity. Any
existing authority of the department of social and
rehabilitation services to make rules on the subject of the
provisions of this act is extended to the provisions of this
act.

-End-
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