
HOUSE BILL NO. 680 

INTRODUCED BY IVERSON, BLAYLOCK, HARP, SHAW, 
ASAY, CODY, HOLLIDAY, HARPER, MARKS, NEUMAN, 

ABRAMS, D. BROWN, VAN VALKENBURG, KADAS, 
VINCENT, DONALDSON, NATHE, BRADLEY, 

POFF, TVEIT, E. SMITH, BARDANOUVE 

BY REQUEST OF THE SELECT COMMITTEE ON WATER MARKETING 

February 5, 1985 

February 21, 1985 

February 22, 1985 

February 23, 1985 

February 26, 1985 

March 4, 1985 

March 15, 1985 

March 20, 1985 

March 21, 1985 

IN THE HOUSE 

Introduced and referred to 
Committee on Natural 
Resources. 

Committee recommend bill do 
pass as amended. Report 
adopted. 

Bill printed and placed on 
members' desks. 

Second reading, do pass. 

Considered correctly 
engrossed. 

Third reading, passed. 

Transmitted to Senate. 

IN THE SENATE 

Introduced and referred to 
Committee on Natural 
Resources. 

Fiscal Note requested. 

Fiscal Note returned. 

Committee recommend bill be 
concurred in as amended. 
Report adopted. 



March 21, 1985 

March 22, 1985 

March 26, 1985 

March 28, 1985 

March 28, 1985 

April 8, 1985 

April 9, 1985 

Statement of Intent attached. 

Motion pass consideration 
until 64th Legislative Day. 

Second reading, concurred in 
as amended. 

Third reading, concurred in. 
Ayes, 45~ Noes, 5. 

Returned to House with 
amendments. 

IN THE HOUSE 

-2-

Received from Senate. 

Second reading, pass 
consideration. 

Second reading, amendments 
concurred in. 

On motion, rules suspended and 
bill placed on third reading 
this day. 

Third reading, amendments 
concurred in. 

Sent to enrolling. 

Reported correctly enrolled. 
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NTERES -:J TS IN THE .. // 
AMENDTNG INTERSTATE 1r '// 

. CRITERIA FOR ' .. 

IN APPROPRIATION· WAJIR~~· ALLOCATION OF WATER; 

APPROPRIATION AND CHANGES ' PROVIDING FO~ 'A 

LIMITED WATER LEASING PROGRAM; EXEMPTING WATER RESERVATIONS 

FROM THE LEASING PROGRA!-1; PLACING CER~AIN PIPELINES UNDER 

THE MONTANA MAJOR FACILITY SITING ACT; PROVIDING FOR WATER 

RESERVATIONS IN THE MISSOURI RIVER BASIN; ESTABLISHING A 

WATER RESOURCES DATA MANAGEMENT SYSTEM; CREATING A PERMANENT 

WATER POLICY COMMITTEE; REPEALING THE BAN ON THE USE OF 

WATER FOR COAL SLURRY; AMENDING SECTIONS 75-20-104, 

75-20-216, 75-20-218, 75-20-303, 75-20-304, 75-20-1202, 

85-1-203 THROUGH 85-1-205, 85-1-621, 85-2-102, 85-2-112, 

85-2-122, 85-2-124, 85-2-301, 85-2-311, 85-2-312, 85-2-316, 

85-2-402, MCA, AND SECTION 7, CHAPTER 706, LAWS OF 1983; 

REPEALING SECTION 85-2-104, MCA; AND PROVIDING AN EFFECTIVE 

DATE AND AN APPLICABILITY DATE." 

'~HEREAS, the Select Committee on Water Marketing was 

commissioned by the 1983 Legislature to undertdke a study of 

the advantages and disadvantages of water marketing; and 

~'"' '"""'"• co""'" 
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WHEREAS, the Select Committee in completing its study 

determined that Montand needs to address broader questions 

of water policy in order to secure Montana's interests in 

allocation and management of state waters; and 

WHEREAS, the Select Committee has presented a 

comprehensive package of recommenddtions that must be 

considered as a whole; and 

WHEREAS, these reconunendations serve to revise 

Montana's water policy in order to maxiillize Montana's 

authority over management of state waters and other natural 

resources and to conserve water for existing and future 

beneficial uses by Montanans. 

THEREFORE, the Legislature of the State of Montana 

finds that this legislation and other recommendations of the 

Select Committee on Water Marketing constitute an 

appropriate revision of state water policy necessary to 

secure Montana's interests for present and future benefit to 

Montanans. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-102, MCA, is amended to redd: 

••ss-2-102. Definitions. Unless the cont~xt requires 

otherwise, 1n this chapt~r the following definitions apply: 

(1) ''Appropriate'' means to divert, impound, or 

withdraw (including by s~ock for stock water) a quantity of 

-2- INTRODUCED BILL 
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wat~r or, in the case of a public agency, to reserve water 

in accordance with 85-2-316. 

(2) ''Beneficial use", unless 

means: 

@a use of water for 

otherwise provided, 

the benefit of the 

appropriator, other persons, or the public, including but 

not limited to agricultural (including stock water), 

domestic, fish and wildlife, industrial, irrigation, mining, 

municipal, power, and recreational uses; and 

(b) a use of water appropriated by the department for 

the state water leasing program under [section 14) and of 

water leased under a valid lease issued by the department 

under [section 14]. 

(3) ''Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) ''Certificate'' means a certificate of water right 

issued by the department. 

(5) ''Chang~ __ in appropriation right'' means a change in 

the place of divers~on, the place of use, the purpose of 

use, ~r the place of storage. 

t5ti§l_ "Declaration" means the declaration of an 

existing right filed with the department under section a, 

Chapter 452, Laws of 1973. 

t6tffi ''Department 11 means the department of natural 

resources and conservation provided for in Title 2, chapter 
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15, part 33. 

tTt1!!1 "Existing right" means a right to the use of 

water which would be protected under the law as it existed 

prior to July l, 1973. 

t8till "Groundwater" means any water beneath the land 

surface or beneath the bed of a stream, ldke, reservoir, or 

other body of surface water, and which i~ not a part of that 

surface water. 

t9ti!.QJ_ "Permit" means the permit to appropriate issued 

by the department under 85-2-301 through 85-2-303 and 

85-2-306 through 85-2-314. 

t~9tll.ll 11 Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

til:t.i]21 "Political subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to ~tate law or other public body of the 

state empowered to appropriate water but not a privale 

corporation, association, or group. 

t±~t-us~~rryu-mean~-~-m±xt~re-o£--wa~er--and--in~o±~b±e 

me~er±a±o 

( 13) "Waste" means the unreasonable loss of water 

through the 

appropriation 

design 

or 

or 

water 

negligent operation of an 

distribution facility or the 
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application of water to anything but a beneficial use. 

(14) "Water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(15) ''Water division'' means a drainage basin as defined 

in 3-7-102. 

( 16) 11 Water judge,. means a judge as provided for in 

Title 3, chapter 7. 

{17) ''Water master'' means a master as provided for in 

Title 3, chapter 7. 

(18} "Well" means any artificial opening or excavation 

in the ground, however made, by which groundwater is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn.'' 

Section 2. Section 85-1-204, MCA, is amended to read: 

"85-1-204. Department powers over state waters. (1) 

:'he department, with the approval of the board, may sell, 

lease, and otherwise dispose of all waters which may be 

impounded under this chapter, and the water may be sold for 

the purpose of irrigation, development of power, watering of 

stock, or any other purpose. The departm~0t may also lease 

•.,rater undr:_r the ::;tate water leasing_ --~ram establjshed 

under -~he provisions of {section _14_L_ 'I'o the extent that 1t 

may be necessary to carry out this chapter and subject to a 
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compliance with the other provisions of this chapter, the 

department has full control of all the water of the state 

not under the exclusive control of the United States and not 

vested in private ownership, and it shall take such steps as 

may be necessary to appropriate and conserve the same for 

the use of the people. The authority of the department 

conferred by this chapter extends and applies to rights to 

the natural flow of the waters of this state which it may 

acquire, with the approval of the board, by condemnation, 

purchase, exchange, appropriation, or agreement. 

(2) For the purpose of regulating the diversion of 

those waters, the department may enter upon the means and 

place of use of all appropriators for makir::g surveys of 

respective rights and seasonal needs. 

(1) The department may take into consideration the 

decrees of the courts of this state having ju~isdictiun 

which purport to adjudicate the wQters of a stream or its 

tributaries, and a fair, reasonabl~, and equitable 

reconc~liation shall be made b~tween the claimants dsserting 

rights under different decrees and between decreed rig~ts 

and asserted rights of appropriation not adjt1dicaced by any 

court. 

1 4) The department, at :ts discretion, may hold 

hearings relating to the rigttts of respective claimants 

after first giving such notice as 1t considers appropriate 

-6-
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and make findings of the date und quantity of appropriation 

and use of all claimants which the department will recognize 

and observe in diverting the waters which it owns. The 

department may police and distribute to the owner of the 

recognized appropriation the waters due him upon request and 

under terms agreed upon. 

(5} The department, when engaged in controlling and 

dividing the natural flow of a stream under the authority 

granted by this chapter, is exercising a pol ice power of the 

state, and water commissioners appointed by any court may 

not deprive the department of any of the waters owned or 

administered under agree~ent with respective owners. The 

owner of a prior right contending that the department is not 

recognizing and respecting the appropriation may resort to a 

court for the purpose of determining whether or not the 

rights of the claimant have been invaded, and the department 

shall observe the terms of the final decree. 

{6) When the department impounds or acquires the right 

of appropriation of the waters of a stream it may divert or 

authorize the diversion at any point on the stream or any 

portion thereof when it is done without injury to a prior 

appropriator ... 

Section 3. Section 85-2-301, MCA, is amended to read: 

11 85-2-301. Right to appropriate. ill After July l, 

1973, a person may not appropriate water except as provided 
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~n this chapter. A person may only appropriate water for a 

beneficial use. 

( 2) (a) Only the department may appr~p~i _ _?:_t_~_ water by 

permit under 85-2-311 in either of th~ following instances: 

{i) for transport outside the __ following river basins: 

{A) the Clark Fo~~ River and its tributaries to its 

confluence with Lake Pe~~ Oreille in Idaho; 

{B) the Kootenai ~~ver and its tributaries to ~ts 

confluence w~_th Kootenay Lake in British Columbia; 

i__fl_.the St. Mary River and its tributaries to its 

confluence with the Oldman River in Alberta; 

{D) the Little Missouri River and it~ tributaries to 

its confluence with Lake Sakakawea in Nor!h _ _Qakotai 

(E) the Missouri River and its tr_tQ_~taries to its 

confl~ence with the Yellowstone Ri~er in North Dakota; and 

(F) the Yellowstone Rive_r __ to its confluence with 'Che 

Missouri River in North Dakota~-~~ 

(ii) whenever water ~~_excess of 4,000 acre-feet a year 

and 5.1__<:"_'-:1!?.~-~- feet per second, for any use, 

consumed. 

is to be 

(b) Water for these purposes or in these amounts ma_y_ 

be leased from the department by any ~-r~~!'!_~nd~_ the 

provisions of [section 14]. 

ill A right to appropriate water may not be acquired 

by any other method, including by adverse use, adverse 
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possession, prescription, or estoppel. The method prescribed 

by this chapter is exclusive.'' 

Section 4. Section 85-2-311, MCA, is amended to read: 

"85-2-311. Criteria for issuance of permit. (1) Except 

as provided in subsections (2) and--t3t through (4}, the 

department shall issue a permit if the applicant proves by 

substantial credible evidence thdt the following criteria 

are met: 

(a) there are unappropriated waters in the source of 

supply: 

(i) at times when the water can be put to the use 

proposed by the applicant: 

(ii} in the amount the applicant seeks to appropriate; 

and 

(iii) throughout the period during which the applicant 

seeks to appropriate, the amount requested is available; 

(b) the water rights of a prior appropriator will not 

be adversely affected; 

(c) the proposed means of diversion, construction, and 

operation of the appropriation ~arks are adequate; 

(d) the proposed use of water is a beneficial use~ 

(e) the proposed use will not interfere unreasonably 

with other planned uses or developments for which a permit 

has been issued or for Whlch water has been reserved. 

(2) tat The department may not issue a permit for ar. 
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appropriation of i9 7 Q98 4,000 or more acre-feet of water a 

year or-~5 and 5.5 or more cubic feet per second of water 

unless i~-affirma~iveYy-£tnd~ the applicant_.Eioves by clear 

and convincing evidence that: 

t±t~ the criteria in subsection (l) are met; 

tiiti£1 ~he--eppiiean~--ha~--pro~en---by---eTear---and 

eon~±ne±ng--ev±denee-tha~ the rights of a prior appropriator 

will not be adversely affected; 

t±±±ti£1 the proposed appropriation is a reasonable 

use. Such a finding shall be based on a consideration of the 

following: 

tAtlil the existing demands on the stace water supply, 

as well as projected demands such as reservations of water 

for future beneficial purposes, including municipal water 

supplies, irrigation systems, and minimum streamflows for 

the protection of existing water rights and aquatic life; 

tBtliil the benefits to the applicant and the state; 

tet--tne-eeonom±e-f~a~~b±t±~y-af-the-proj~et~ 

tBt(iii) the effects on the quantity, and quality 7 --an~ 

petBbiiity of water for existing bPr.eficial uses in the 

source of supply; 

(iv) the availability and feasibility of us ~-!1_9 

low-quality water for the purpose ~or ~~~~_ic~tion_~as 

been mad~L 

tEt~ the effects on private property rights by any 

-10-
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creation of or contribution to saline seep; and 

tFt~ the probable significant adverse environmental 

impacts of the p~oposed use of water as determ1ned by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

tbt--A-perm~t-for-an-appropriatt~n-for-a-d~~er~±on--for 

a--eons~mptiv~--~~e--o£--±a,eee-or-mor~-a~re-feet-o£-water-a 

year-or-i5-or-more-e~b±e-£eet-per-seeond-of-water-~n~er-th±~ 

~~bseet±on-may-not-be-±~~~ed-~n±ess-the-department-pet±t±on~ 

the-~eg~s%ae~re-and-the-iegi~±at~re-affirms-the-ftndiM9~--o£ 

the-deportment-;-

1lL (a) The state of Montdna has long recognized t-he 

importance of conserving its public waters and the necessity 

to maintai.!'!_ adequate water supp~Jes __ for the state's water 

requirements. Although the state of Montana also recognizes 

that, under _appropriate ~anditions, the out-of-state 

transportation and use of its~_blic __ waters are not in 

conflict with the public welfare of its citizens or the 

conservation of its w~ters, the cr1ter:a in ~his subsection 

( 3) must be met before __ smt-of-state use may occur. 

(b) The department m~y not issue a permit for the 

~ . .2.2_E~priation of water for wi_~_!l-drawal and transportation for 

use _Qu_t:_side the state unless the_applicant proves by clear 

and ~-~-~-lVincinq evidence that: 

_(_i_)_9__ep~nding on the volume of water diverted or 
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consumed, the ___ __9J2E__lic~ble criteria and procedures of 

subsection (1) or (2) are met; 

(ii) the proposed out-of-state use of water 1s not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water 1s not 

otherwise detrimental to the public welfare of the citizens 

of Montana. -------

.iE_l"" In determining whether the applicant has proved by 

clear and convincing evidence that the requirements of 

subsections (3) (b)(ii) and ___ { ~Ji.e.li_~-~J: l___ ~~~-!!!~-the 

department shall consider the followin_g__ fo3,c_t::.:.r._s __ : 

(i) whether there are present or projected water 

shortages within the state of Montana; 

( ii L~J!_e_t~~---tj~e water that is the subject of the 

~£Plication could feasibly be transported to alleviate water 

~~!~~ges within the state of Montana; 

{i~i! __ ~he supply and sources of water available to the 

applicant in t_~____§_~i!te whe~e the Qpplicd.:".t intends to use 

the water; and 

( iv) the demands placed on the app_l i'::_-?~--~l_y ___ i___!_!_ 

the state where the applicant intends to ~se the water. 

(d) When applying for a permit or a lease to withdraw 

and transport water for use outside the staLe, the applicant 

shall submit to and comply with the laws of the state of 

MontaE~overning the appropriation, lease, and use of 

-12-
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water. 

t3till An appropriation, diversion, impoundment, !:!~ 

restraint, or attempted appropriation, diversion, 

impoundment, use, or restraint contrary to the provisions of 

this section is ntlii-Bnd-~o~~ invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such uoauthorized appropriation, 

diversion, impoundment, use, or other restraint. No person 

or corporation may, directly or indirectly, personally or 

through an agent, officer, or employee, attempt to 

appropriate, divert, impound, use, or otherwise restrain or 

control waters within the boundaries of this state except 

in accordance with this section.'' 

Section 5. Section 85-2-312, M.CA, is amended to read: 

''85-2-312. Terms of permit. {l) The department may 

issue a permit for less than the amount of water requested, 

but in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department. may 

require modification of plans and specifications for the 

appropriation or related diversion or construction. tt Based 

upon the criteria listed in 85-2-311, the depar~~ent may 

issue a permit subject to terms, conditions, restrictions, 

and limitations it considers necessary to-p~eteet-the-r±9ht~ 

of-otM.er--appt'opr"ie:to-r~, and it may issue temporary or 
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seasonal permits. A permit shall be issued subject to 

existing rights and any final determination of those rights 

made under this chapter. 

(2) The depa~tment may limit the time for commencement 

of the app~opriation works, completion of construction, and 

actual application of the water to the proposed beneficial 

use. In fixing those time limits, the department shall 

consider the cost and magnitude of the project, the 

engineering and physical features to be encountered, and, on 

projects designed for gradual development and gradually 

increased use of water, the time re~sonably necessary for 

that gradual development and increased use. For good cause 

shown by the permittee, the department may in it~ di~cretion 

reasonably extend time limits. 

(3) The original of the permit shall be sent to the 

permittee, and a copy shall be kept in the office of the 

department in Helena. 

(4) The department shall provide to the county clerk 

and recorder of the county wherein the point of diversion or 

place of use is located quarterly reports and an annual 

summary report of all water right permits, ce~titicates, and 

change approvals issued by the department within the 

county." 

Section 6. Seclion 85-2-124, MCA, is amended to read: 

''85-2-124. Fees for environmental impact statements. 

-14-
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(1) Whenever the department determines that the filing of an 

application (or a combination of applications) for a permit 

or approval under this chapter requires the preparation of 

an environmental impact statement as prescribed by the 

Montana Environmental Policy Act and the application (or 

combination of applications) involves the use of xa,aaa 

~,000 or more acre-feet per year or-lS and 5.5 or more cubic 

feet per second of water, the applicant shall pay to the 

department the fee prescribed in this section. The 

department shall notify the applicant in writing within 90 

days of receipt of a correct and complete application (or a 

combination of applications) if it determines that an 

environmental impact statement and fee is required. 

(2) Upon notification by the department under 

subsection (1), the applicant shall pay a fee based upon the 

estimated cost of constructing, repairing, or cl1anging the 

appropriation and diversion facilities as herein provided. 

The maximum fee that ~hall be paid to the department may not 

exceed the fees set forth in the following declining scale: 

2% of the estimated cost up to $1 million; plus 1% of the 

estimated cost over $1 million and up to S20 million; plus 

l/2 of 1% of the estimated cost over $20 million and up to 

$100 million; plus 1/4 of 1% of the estimated cost over $100 

million and up to $300 million; plus l/8 of 1% of the 

estimated cost over $300 mil~ion. Ttte fee shall be 
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deposited in the state special revenue fund to be used by 

the department only to comply with the Moncana Environmental 

Policy Act in connection with the application(s). Any 

amounts paid by the applicant but not actually expended by 

the department shall be refunded to the applicant. 

{3) The department and the applicant may determine by 

agreement the estimated cost of any facility for purposes of 

computing the amount of the fee to be paid to the department 

by the applicant. The department may contract with an 

applicant for: 

(a) the development of information by the applicant or 

a third party on behalf of the department and the applicant 

concerning the environmental impact of any proposed activity 

under an application; 

{b) the division of responsibility between the 

department and an applicant for supervision over, control 

of, and payment for the development of information by the 

applicant or a third party on behalf cf the department and 

the applicant under any such contract ur contracts; 

{c) the use or nonuse of a fee or any part thereof 

paid to the department by an applicant. 

(4) Any payments made to the department or any third 

party by an applicant under any such contract or contracts 

shall be credited against any fee the applicant must pay 

hereunder. The department and the applicant may agree on 
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additional credits against the fee for environmental work 

performed by the applicant at the applicant's own expense. 

(5) No fee as prescribed by this section may be 

assessed against an applicant for a permit or approval if 

the applicant. has also filed an application for a 

certificate of environmental compatibility or public need 

pursuant to the Montana MaJor Facility Siting Act and the 

appropriation or use of water involved in the application(s) 

for permit or approval has been or will be studied by the 

department pursuant to that act. 

(6} This section shall apply to all applications, 

pending or hereinafter filed, for which the department has 

not, as of April 9, 1975, commenced writing an environmental 

impact statement. This section shall not apply to any 

application, the fee Eor which would not exceed $2,500. 

(7) Failure to submit the fee as required by this 

section shall void the application{s). 

(8) The department may in its discretion rely upon the 

en vi ronrnental studies, inve~tigations, reports, and 

assessments made by any other state agency or any person, 

including any applicant, in the preparation of its 

environmental impact statement." 

Section 7. Section 85-2-402, MCA, is amended to read: 

''85-2-402. Changes in appropriation rights. tlt-An 

app~op~t~~~r-mey-n~~-cnan9e-the-plaee-of-d±~~~~ionr-~ie~e-~E 
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~~e,-pttrpo~e-o£-~~e,-er-piace-oE-~~ora~e-except-e~-pe~m±tted 

~nder-th±~-~eet±o~-and-appr~~ed-by-the-departmen~o 

t~t--~~e-department-~hail-~ppro~e-the--proposed--ehan~e 

i£-±e-deeerm±ne~-t~at-the-p~opo~e~-ehan9e-w±i±-~et-a0ver~eiy 

affeet--the--~iqht~--of--~t~e~--pe~~on~o--if--t~e-depertment 

~etermines-that-the-proposeO-ehan~e-mi~ht--ad~er~eiy--affeet 

the--r±ghts--of-ot~e~-pe~~on~7-notice-oE-the-proposed-ehan9e 

~haii--be--qiven--±n--aeeordenee--w±th--85-~-38~o---f£---the 

depa~tment--~ete~mines--that--an-ebjection-fi~ed-by-a-person 

whose-ri9hts-may-be-erfeet~d-~tates-a-~aiid-objeet±on-to-the 

propo~ed-ehan9e,-the-department-~haii-h~id-a-hear±nq-the~eon 

prtor-te-~t~-approvaX-or--den±ai--or--the--pr~p~sed--ehangeo 

abjeetions--sha~~--meet-the-req~irements-of-85-~-368t~t.-end 

hear±ng~-~na~~-be-held-in-aeeordanee-with-BS-Z-399o 

t3t--An-appropr±ator-~£-more-than--~5--etlbie--feet--per 

~eeond-may-not-ehan~e-the-p~rpose-~f-tl~e-of-an-apprepr~atien 

r±~ht---£rom---an--agr±ett~t~rai--or--±r~±qa~±on--tl~e-·-to--an 

±~du~tria~-n~~. 

t4t--The-~ep~rtment-moy-appr~~e--a--ehange--~~bjeet--t~ 

~tleh--te~m~,--eendit±o~~~--re~~rietionsr--and-i±m±ta~±on~-~t 

eonsider~--n~ee~~e~y--to--~r~teet--the---~i9nts---of---otne~ 

apprepriator~,---iMei~d±n9---±im±tatieM~--en--the--time--for 

eompie~ion-oE-the-ehange7 

t5t--f~-a-ehan9e-i~-Mo~-eomptete0-a~--appro~ed--by--the 

depcrtment--or--i~--t~e-term~,-eonditio~s,-re~tr±et±oM~ 7 -and 
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~im±tot±ons~of-t~e-e~an9~-a~provai-are--~~t--eompT±ed--with, 

the---department--may,--a£ter--notiee--and--opport~n±ty--£or 

hea~±ng,-reqtlire-the-apprepr±ator--to--~how--eatl~e--why--the 

ehan9e--approva±--~hott!d--not-be-modified-or-revokedo-if-the 

appropr±ator-fails-to-show-s~ff±e±ent-catlse 7 -the--department 

may-mod±fy-er-revoke-the-ehan9e-approvalo 

t6t--W±thottt---obta±n~n~---pr±or---ap~roval---from--the 

department,-an-appropriator-may-not-~ever-aiT-or-any-part-of 

an--appropr±at±on--right--from--the--land--to--wh±eh--it--is 

apptlrtenant,-~eii-the-appropriat±en-r±9ht-for-other-pttrpo~e~ 

o~---~o---other--%a~ds,--or--mak~--~he--appropr±at±o~--right 

apptlrtenant-~o-other-iand~~-Tne-departmeMt-3h~%%-~ppro~e-the 

propo3ed-eha~ge-±f-±t-determine~-that--the--propo~ed--ehange 

w±±%-not-adver~e±y-affeet-the-water-rtght~-of-other-per~on3o 

f£--the-depertment-determine~-that-the-propo~ed-ehonge-m±ght 

ad~er3e±y-affeet-the-water-right3-of--o~hep--per~on~T--notiee 

of--the--proposed--ehange--mtl~t--be-qive~-±n-aeeordanee-w±th 

es-r-367.--ff--the--department--then--determ±ne~---that---on 

objeetion--fiied--by--a--~er~en--whose--water--r±~hts-may-be 

af£eeted-3tates-a-va±±d-objeetion-to--the--propo~ed--ehange, 

the--depar~ment--~hal±--ho±d--a-hearin9-thereon-prior-to-it~ 

appro~ar-or-denia%-of-the-propo~ed-ehange.--ebjeetions--mtl~~ 

meet-the-req~i~ements-of-85-~-3987 -an0-hearin9s-m~st-be-held 

in--aeeord~nee--w±th-85-Z-399. (l} An appropriator may not 

make a change in an appropriation ~__!__exc_:~_P!: __ as permitted 
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U_!1der this section and with the approval of the:_~£.:1F_t:.!!!ent 

~ ... if applicable, of the legislature. 

(2) Exc~pt as provided in subsections (3) through (5), 

the departmen~-~-~~!) ___ approve a change in appropriation right 

if the appropriatq~oves by substantial credible evidence 

that the following criteria ar~-~~~ 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued 9~~~-which 

water has been reserved. 

{b) The proposed means of diversion, construction, and 

~ration of the appropriation works are adequate. 

L~ The proposed use of water is a beneficial use. 

ill The department may not approve a change in purpose 

of -~se or place of use of an appropriation of 4,000 or more 

acre-feet of __ ~ater a year and 5.5 or more cubic feet per 

second of w~~~r unless the appropriator proves by clear and 

convincing eviden_£~. ~hat: 

(a) the criteria in subst:."c:t_!_~_!! (2) are met; 

(b) the proposed change is a __ reas9nap_~_ use. A 

finding of reasonable use must be based .C?.'.:I_.~-·~-~?~9":ration 

of: 

( i) the existing demands on the state water supply~_.'::'-~ 

well as projected demands of water for future bene_~.icial 

~J2?Ses, including municipal water supplies, irrigation 

-20-
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systems, and minimum streamflows for the _E_r __ o_t:,e,ction of 

existing water rights_ and aquatic life: 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality oL_water 

for existing uses in the source of supp~__y_I_ 

~ the availability and feasibility of ~_s_j~ 

lo~-quality water for the purpose for which 9PPlication has 

been made; 

~ the effects on ~ivate property rights by any 

creation of or contribution to saline ~-~e~ 

~L the probable significant adverse environmental 

impacts of the proposed use of water as d~termined by the 

department pursuant to Title 75, chapter l, or Title 75, 

chapter 20. 

{4) The depart~ent may not approve~- change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet ot water a year and 5.5 or more cubic feet 

~~cond of water being consumed unl~~ 

(a) che applicant prove~ by clear and conv1nc1n9 

evidence a~d the department finds that the criteria in 
--------

subsections (2) and (3) ~re met; and 

[b) the dep~rtment then petitions the legislature and 

the legislature affirms the deci~ion of ~depc.rtment after 

a public hear)~ 

1?) (a) The state of Montana has ~ong recognized the 
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importance _of conserving its public waters and the necessit_y 

to maintain adequate water supplies for the state's water 

requirements. Although the state of Montaf!.~ __ also recogniz~~ 

that, under appropriate c~nditions, the out-of-state 

transportation and us~ of its public waters ar~ not in 

conflict with the public welfare of its citizens or the 

conservation of its wa~~IS, the following criteria must be 

met before out-of-state use may occur: 

(b) The department ~~d, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal_ and transportation of approEriated water for use 

outside the state unles§ the appropriator proves by clear 

and convincing__ evidence and, if applicable, t_be -~~_gis_~?ture 

approves_after a public hearing that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria dod _procedures of 

subsection J2) or {3) are me_~; 

(ii) the prS!_Posed out-of-state use of wdter :1.s not 

contrary to water conservation in Montdlld; and 

Liii) the ~osed out-?f-s~ate use of water is not 

otherwise detrimenta!_~_E2_!~lic welfare of the citizens 

of Montana. 

iE_l_ In deter,!Tiini~~~_!!_~: t~_e __ ~ropriator has pr_oved 

~!ear and convinci~g --~vidence that the requirements ot 

subsections (5J(b)(ii) and (5)(b)(iii) will be _!ll~~ 
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department and, if applicable, the legislature shall 

consider the following ~actors: 

(i) whether there are ~resent or projected water 

shortages within the state of Montana; 

(ii) whether the water that i.~~-_!_£1~- -~~_l_Jject of the 

proposed change in appropriation might feasibly __ -~ 

transported __ to alleviate water shortages within the state of 

Montana; 

(iii) the supp_lY_ and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicdnt's supply in 

the state where the applicant intends to use the water. 

(d) When applying ~or a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit -~_Q_ __ .:J_nd_~~~with the laws of 

the state of Montana governing t~~ ~ppr~p_rj_~~_ion and use of 

water. 

{6) For any application for a change in appropriatio~ 

~t involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of ~he proposed change in accordance with 

85-2-307 and shall hold a hearing in accordance with 

85-2-309 prior to its appro~al or denial of the proposed 

change. The department sh~ll provide notice and may hold a 
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hearing~~-~~other proposed change if it determines that 

such a change might __ ~d~ersely affect the rights of other 

persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to such ter~s, conditions, 

restrictions, and limitations as it considers necessary to 

protect the rights of other persons and satisfy the criteria 

of this section, including limitations on the time for 

comp~etion of the change. 

~--L If a change is not completed as approved by the 

depar~J!!~~__t;_~"or legislature or if the terms, conditions, 

restrictions, and limitations -~~--~-·h-~-~~~-~9-~---~roval are not 

complied with, the de_E~_£"S_men_~---~~~er notice and 

opportunity for _!"l_~?_rA~!._!"eq_l!i-~--~~~E_!'opriator to show 

cause why the change approval should not be modified ~r 

revoked. If the appropriator fails to show sufficient 

cause, the department may modify or revoke the change 

approval. 

t~ti21 The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

t8tilQ1. A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose oE use, or place of storage 

by filing an application for change pursuant to this 
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section. 

~ change in appropriation right contrary to the 

provisions of this section is invalid. No officer, <=!~ 

agency, or employee of the state may knowinqly_permit, aid, 

or assist in any manner such unauthorized change in 

~priation right. No person or corporation~directly 

or~sonally or through an agent, officer, ? __ £ 

employee, ~ttempt to change an appropriation right except in 

accordance with this secti9n." 

Section 8. Section 75-20-104, MCA, is amended to read: 

"75-20-104. Definitions. In this chapter, unless the 

context requires otherwise, the following definitions apply: 

{1) ''Addition thereto" means the installation of new 

machinery and equipment which would significantly change the 

conditions under which the facility is operated. 

(2) ''Application'' means an application for a 

certificate submitted in accordance with this chapter and 

the rules adopted hereunder. 

(3) ''Associated facilities'' includes but is not 

limited to transportar:ion links of any kind, aqueducts, 

divers ion dams, transmission substations, storage ponds, 

reservoirs, and any other device or equipment associated 

with the production or delivery of the energy form or 

product produced by a facility, except that the term does 

not include a facility. 
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( 4) "Board 11 means the board of natural resources and 

conservation provided for in 2-15-3302. 

(5) "Board of health'' means the board of health and 

environmental sciences provided for in 2-15-2104. 

(6) ''Certificate'' means the certificate of 

environmental compatibility and public need issued by the 

board under this chapter that 1s required 

construction or operation of a facility. 

{ 7) "Commence to canst ruct" means: 

for 1:he 

(a) any clearing of land, excavation, construction, or 

other action that would affect the environment of the site 

or route of a facility but does not mean changes needed for 

temporary use of sites or routes for nonutility purposes or 

uses in securing geological data, including necessary 

borings to ascertain foundation conditions; 

(b) the fracturing of underground formations by any 

means if such activity is related to the possible future 

development of a gasification facility or a facility 

employing geothermal resources bul does not include the 

gathering of geological data by boring of test holes or 

other underground exploration, investigation, or 

experimentation; 

(c) the commencement of em1nent domain proceedings 

~nder Title 70, chapter 30, for land or rights-of-way upon 

or over which a facility may be consLructed; 

-26~ 
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(d) the relocation or upgrading of an existing 

facility defined by {b) or (c) of subsection (10), including 

upgrading to a design capacity covered by subsection 

(lO)(b), except that the term does not include normal 

maintenance or repair of an existing facility. 

(8} ''Department 11 means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(9) "Department of health'' means the department of 

health and environmental sciences provided for in Title 2, 

chapter 15, part 21. 

(10) 11 Facility" means: 

(a) except for crude oil and natural gas refineries, 

and facilities and associated facilities designed for or 

capable of producing, gathering, processing, transmitting, 

transporting, or distributing crude oil or natural gas, and 

those facilities subject to The Montana Strip and 

Underground Mine Reclamation Act, each plant, unit, or other 

facility and associated facilities designed for or capable 

of: 

(i) generating 50 megawatts of electricity or more or 

any addition thereto (except pollution control facilities 

approved by the depa~tment of health and environmental 

sciences added to an existing plant) having an estimated 

cost in excess of $10 million; 
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(ii) producing 25 million cubic feet or more of gas 

derived from coal per day or any addition thereto having an 

estimated cost in excess of $10 million; 

(iii} producing 25,000 barrels of liquid hydrocarbon 

products per day or more or any addition thereto having an 

estimated cost in excess of $10 million; 

(iv) enriching uran1um minerals or any addition thereto 

having an estimated cost in excess of $10 million; or 

(v) utilizing or converting 500,000 tons of coal per 

year or more or any addition thereto having an estimated 

cost in excess of $10 million; 

(b) each electric transmission line and associated 

facilities of a design capacity of more than 69 kilovolts, 

except that the term does not include an electric 

transmission line and associated facilities of a design 

capacity of 230 kilovolts or less and 10 miles or less in 

length; 

(c) each pipeline and associated facilities designed 

for or capable of transporting gas (except for natural gas), 

water, or liquid hydrocarbon products from or to a facility 

located within or without this state of the size indicated 

in subsection (lO}(a) of this section; 

(d) each pipeline greater than 17 inches in diameter 

and 30 miles in length, and associated fac~_1_~__!_J:_~~l 

tdtill any use of geothermal resources, including the 
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use of underground space in existence or to be created, for 

the creation, use, or conversion of energy, designed for or 

capable of producing geotherrnally derived power equivalent 

to 25 million Btu per hour or more or any addition thereto 

having an estimated cost in excess of $750,000~ 

tetLfl any underground in situ gasification of coal. 

(llj "Person" means any individual, group, firm, 

partnership, corporation, cooperative, association, 

government subdivision, government agency, local government, 

or other organization or entity. 

{12) ''Transmission substation'' means any structure, 

device, or equipment assemblage, corrunonly located and 

designed for voltage regulation, circuit protection, or 

switching necessary for the construction or operation of a 

proposed transmission line. 

(13) ''Utility'' means any person engaged in any aspect 

of ~he production, storage, sale, delivery, or furnishing of 

heat, electricity, gas, hydrocarbon products, or energy in 

any form tor ultimate public use.'' 

Section 9. Section 75-20-216, MCA, is amended to read: 

''75-20-216. Study, evaluation, and report an proposed 

faci~ity -~assistance by other agencies. (l) After receipt 

of an application, the department and department of health 

shall within 90 days notify the applicant in writing that: 

ta) the application is in compliance and is accepted 
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as complete; or 

(b) the application is not in compliance and list the 

deficiencies therein; and upon correction of these 

deficiencies and resubmission by the applicant, the 

department and department of health shall within 30 days 

notify the applicant in writing that the application is in 

compliance and is accepted as complete. 

(2) Upon receipt of an application complying with 

section, the 75-20~211 through 75~20~215, and this 

department shall commence an intensive study and evaluation 

of the proposed facility and its effects, considering all 

applicable criteria listed in 75-20~301 and 75-20-503 and 

the department of health shall commence a study to enable it 

or the board of health to issue a decision, opinion, order, 

certification, or permit as provided in subsection {3). The 

department and department of health shall use, to the extent 

they consider applicable, valid and useful existing studies 

and reports submitted by the applicant or compiled by a 

state or federal agency. 

(3) The department of health shall within l year 

following the date of acce~tance of an application and the 

board of hea1th or department of health, if applicable, 

within an additional 6 months issue any decision, opinion, 

ord~r, certification, or permit required under the laws 

administered by the department of health or the board of 
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and 

with 

the 

all 

standards, permit requirements, and implementation plans 

under their jurisdiction for the primary and reasonable 

alternate locations in their decision, op1nion, order, 

certification, or permit. The decision, opinion, order, 

certification, or permit, with or without conditions, is 

conclusive on all matters that the department of health and 

board of health administer, and any of the criteria 

specified in subsections (2) through (7} of 75-20-503 that 

are a part of the determinations made under the laws 

administered by the department of health and the board of 

health. Although the decision, opinion, order, 

certification, or permit issued under this subsection is 

conclusive, the board retains authority to make the 

determination required under 75-20-301(2}(c). The decision, 

opinion, order, certification, or permit of the department 

of health or the board of health satisfies the review 

requirements by those agencies and shall be acceptable 1n 

lieu of an environmental impact statement under the Montana 

Environmental Policy Act. A copy of the decision, opinion, 

order, certification, or permit shall be served upon the 

department and the board and shall be utilized as part of 

their final site selection process. Prior to the issuance of 

a preliminary decision by the department of health and 
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pursuant to rules adopted by the board of health, the 

department of health shall provide an opportunity for public 

review and comment. 

(4) Within 22 months following acceptance of an 

application for a facility as defined in (a) and tdt~ of 

75-20-104(10) and for a facility as defined in (b) and-tet 

through (d) of 75-20-104(10) which is more than 30 miles in 

length and within 1 year for a facility as defined in {b) 

~~d-tet through (d) of 75-20-104(10) which is 30 miles or 

less in length, the department shall make a report to the 

board which shall contain the department's studies, 

evaluations, recommendations, other pertinent documents 

resulting from its study and evaluation, and an 

environmental impact statement or analysis prepared pursuant 

to the Montana Environmental Policy Act, if any. If the 

application is for a combination of two or more facilities, 

the department shall make its report to the board within the 

greater of the lengths of time provided for in this 

subsection for either of the facilities. 

{5) The departments of highways; commerce; fish, 

wildlife, and parks; state lands; revenue; and public 

service regulation shall report to the department 

information relating to the impact of the proposed site on 

each department's area of expertise. The report may include 

opinions as to the advisability of granting, denying, or 
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modifying the certificate. The department shall allocate 

funds obtained from filing fees to the departments making 

reports to reimburse them for the costs of compiling 

information and isslting the required report.'' 

Section 10. Section 75-20-218, MCA, is amended to 

read: 

''75-20-218. Hearing date -- location -- department to 

act as staff -- hearings to be held jointly. (1) Upon 

receipt of the department's report submitted under 

75-20-216, the board shall set a date for a hearing to begin 

not more than 120 days after the receipt. Bxeept--~or--t~e~e 

hear~~~~--in~o%Y±"q-applie8e±ans-stlbm±tte~-~or-fae±%±e±e~-as 

defined-±n--tbt--an0--tet--o£--T5-%8-iG4tlet,--e~~t±£ieHtion 

Certification hearings shall be conducted by the board in 

the county seat of Lewis and Clark County or the county in 

which the facility or the greater portion thereof is to be 

located. 

(2) Except as provided in 75-20-221(2), the department 

shall act as the staff for the board throughout the 

decisionmaking process and the board may request the 

department to present testimony or cross-examine witnesses 

as the board considers necessary and appropriate. 

(3) At the request of the applicant, the department of 

health and the board of health ~hall hold any required 

permit hearings required under laws administered by those 
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agencies in conjunction with the board certification 

hearing. In such a conjunctive hearing the time periods 

established for reviewing an application and for issuing a 

decision on certification of a proposed facility under this 

chapter supersede the time periods specified in other laws 

administered by the department of health and the board of 

health.'' 

Section 11. Section 75-20-303, MCA, is amended to 

read: 

''75-20-303. Opinion issued with decision -- contents. 

(1) In rendering a decision on an application for a 

certificate, the board shall issue an opinion stating its 

reasons for the action taken. 

(2) If the board has found that any regional or local 

law or regulation which would be otherwise applicable is 

unreasonably restrictive pursuant to 75-20-301(2)(f), it 

shall state in its opinion the reasons therefor. 

(3) Any certificate issued by the board shall include 

the following: 

(a) an environmental evaluation statement relaled to 

the facility being certified. The statement shall include 

but not be limited to analysis of the following information: 

(i) the environmental impact of the proposed facility; 

{ii) any adverse environmental effects which cannot be 

avoided by issuance of the certificate; 
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(iii) problems and objections raised by other federal 

and state agencies and interested groups; 

(iv) alternatives to the proposed facility: 

(v) a plan for monitoring environmental effects of the 

proposed facility; and 

(vi) a time limit as provided in subsection (4}, during 

which construction of the facility must be completed; 

(b) a statement signed by the applicant 

agreement to comply with the requirements of this 

and the conditions of the certificate. 

showing 

chapter 

(4} The board shall issue as part of the certificate 

the following time limits during which construction of a 

facility must be completed: 

(a) For a facility as defined in (b)L er- (c), or (d) 

of 75-20-104(10) that is more than 30 miles in length, the 

time limit is 10 years. 

(b) For a facility as defined in {b).!.. er {c}~J_i}_ 

of 75-20-104(10} that is 30 miles or less 10 length, the 

time limit is 5 years. 

(c) The time limit shall be extended for periods of 2 

years each upon a showing by the applicant to the board that 

a good faith effort is being undertaken to complete 

construction. Under this subsection, a good faith effort to 

complete construction includes the process of acquiring any 

necessary state or federal permit or certificate for the 
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facility and the process of judicial rev1ew of any such 

permit or certificate. 

(5) The provisions of subsection (4) app:..y to any 

facility for which a certificate has not been issued or for 

which construction is yet to be commenced." 

Section 12. Section 75-20-304, MCA, is amended to 

read: 

''75-20-304. Waiver of provisions of certification 

proceedings. (1) The board may waive compliance with any of 

the provisions of 75-20-216 through 75-20-222, 75-20-501, 

and this part if the applicant makes a clear and convincing 

showing to the board at a public hearing that an immediate, 

urgent need for a facility exists and that the applicant did 

not have knowledge that the need for the facility existed 

sufficiently in advance to fully comply with the provisions 

of 75-20-216 through 75-20-222, 75-20-501, and this part. 

(2} The board may waive compliance with any of the 

provisions of this chapter upon receipt of notice by a 

utility or person subject to this chapter that a fac1lity or 

associated facility has been damaged or destroyed as a 

result of fire, flood, or other natural disaster or as the 

result of insurrection, war, or other civil disorder and 

there exists an immediate need for construction of a new 

facility or associated facility or the relocatior. of a 

previously existing facility or associated facility in order 

-36-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0660/01 

to promote the public welfare. 

(3) The board shall waive compliance with the 

requirements of subsections (2)(c), (3)(b), and {3)(c) of 

75-20-301 and 75-20-501(5) and the requirements of 

subsections (l)(a)(iv) 

and 75-20-303(3)(a)(iv) 

and (v) of 75-20-211, 75-20-216(3), 

relating to consideration of 

alternative sites if the applicant makes a clear and 

convincing showing to the board at a public hearing that: 

(a) a proposed facility will be constructed in a 

county where a single employer within the county has 

permanently curtailed or ceased operations causing a loss of 

250 or more permanent jobs within 2 years at the employer's 

operations within the preceding 10-year period; 

(b) the county and municipal governing bodies in whose 

jurisdiction the facility is proposed to be located support 

by resolution such a waiver; 

(c) the proposed facility will be constructed within a 

15-mile radius of the operations that have ceased or been 

curtailed; and 

(d) the proposed facility will have a beneficial 

effect on the economy of the county in which the facility is 

proposed to be located. 

(4) The waiver provided for in subsection (3) applies 

only to permanent job losses by a single employer. The 

waiver provided for in subsection (3) does not apply to jobs 
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of a temporary or seasonal nature, including but not limited 

to construction jobs, or job losses during labor disputes. 

(5) The waiver provided for in subsection (3) does not 

apply to consideration of alternatives or minimum adverse 

environmental impact for a facility defined in subsections 

( 10) (b)' (c)' (d), ~ or tet 1fl of 75-20-104, for an 

associated facility defined in subsection (3) of 75-20-104, 

or for any portion of or process in a facility defined in 

subsection (lO){a) of 75-20-104 to the extent that the 

process or portion of the facility is not subject to a 

permit issued by the department of health or board of 

health. 

(6) The applicant shall pay all expenses required to 

process and conduct a hearing on a waiver request under 

subsection (3). However, any payments made under this 

subsection shall be credited toward the fee paid under 

75-20-215 to the extent the data or evidence presented at 

the hearing or the decision of the board under subsection 

(3) can be used in making a certification decision under 

this chapter. 

(7) The board may grant only one waiver under 

subsections ( 3) and ( 4) for each permanent loss of jobs as 

defined in subsection {3)(a)." 

Section 13. Section 75-20-1202, MCA, is amended to 

read: 
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''75-20-1202. Definitions. As used 1n this part and 

75-20-201 through 75-20-203, the following definitions 

apply: 

( 1) (a) "Nuclear facility" means each plant, unit, or 

other facility designed for or capable of: 

(i) generating 50 megawatts of electricity or more by 

means of nuclear fission; 

(ii) converting, enriching, fabricating, 

reprocessing uranium minerals or nuclear fuels; or 

(iii) storing or disposing of radioactive wastes 

materials from a nuclear facility. 

or 

or 

{b) ''Nuclear facility'' does not include any 

small-scale facility used solely for educational, research, 

or medical purposes not connected with the commercial 

generation of energy. 

(2) "Facility", as defined in 75-20-l04tTt_1__!__Qj_, is 

further defined to include any nuclear facility as defined 

in subsection (l)(a) of this section." 

NEW SECTION. Section 14. Water leasing program. (1) 

There is a water leasing program administered by the 

department on behalf of the state of Montana. 

( 2) The department may acquire rights to water needed 

for leasing under this program through appropriation of 

water in its own name or by agreement with or purchase from 

another holder of water rights. 
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(3) Water for leasing under the water leasing program 

must be obtained from the following sources: 

(a) any existing or future reservoir in a basin 

concerning which a temporary preliminary decree, a 

preliminary decree under 85-2-231, or a final decree under 

85-2-234 has been entered; 

(b) Fort 

department and 

acquisition of 

Peck 

the 

water 

state is in effect; 

Reservoir, if an agreement between the 

federal government concerning the 

and the sharing of revenues with the 

(c) Tiber, Canyon Ferry, Hungry Horse, or Yellowtail 

Reservoirs if and for so long as there is an agreement 

between the department and the federal government concerning 

the acquisition of water and sharing of revenues with the 

state from one or more of these reservoirs; and 

(d) any other existing or future federal reservoir: 

(i} located in a basin concerning which a temporary 

preliminary decree, a preliminary decree under 85-2-231, or 

a final decree under 85-2-234 has been entered; and 

(ii) for which and for so long as there is an agreement 

between the department and the federal government concerning 

the acquisition of water and the sharing of revenues with 

the state. 

(4) water may be leased for any beneficial use. The 

amount of water that can be leased under this program for 
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all beneficial uses shall not exceed 50,000 acre-feet. 

(5) The term of any lease may not exceed 50 years. A 

term may be extended up to another 50 years if the 

department again determines the desirability of leasing by 

applying the considerations set forth in subsection (7). In 

making such a redetermination, the department may require 

the completion of an environmental impact statement in 

accordance with subsection (6). 

(6) The department shall require the completion of an 

environmental impact statement under the provisions of Title 

75, chapter 1, for lease applications that would result in 

the consumption of 4,000 acre-feet a year or more and 5.5 

cubic feet per second or more of water and for any other 

application for which an environmental impact statement is 

required by la~. The department shall require the 

completion of an environmental impact statement whenever the 

cumulative effect of more than one application for a lease 

would 

impact. 

constitute a probable significant environmental 

(7) Upon application by any person to lease water, the 

departne:-~t shall make an initial determination of whether it 

is desirable for the department to lease water to the 

applican"::. Such a determination of des1rability shall be 

made soie:y on the following considerations: 

(a) the content of the environmental impact statement, 
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if required; 

(b) whether there is sufficient water available under 

the water leasing program; and 

(c) whether the criteria, except as to legislative 

approval, set forth in 85-2-311 have been satisfied. 

(8) The department shall for any ag~eement require 

comme~cially reasonable terms and conditions, which may 

include the requirement that up to 25t of the water to be 

leased be made available to a potential user for any 

beneficial use upon payment by such user of the costs of 

tapping into and removing water from the applicant's 

project. The department may differentiate in pricing, 

depending on the proposed beneficial use of the water. 

(9) The lease of water or the use of water under a 

lease does not constitute a permit as provided in 85-2-102 

and does not establish a right to appropriate water withir. 

the meaning of Title 85, chapter 2, part 3. 

(10) For purposes of the water leasing program 

established in this section, it is the intent of the 

legislature that the state act as a proprietor. 

Section 15. Section 85-l-205, MCA, is amended to read: 

''85-l-205. Acquisition of water in federal reservoirs. 

t±t The department may acquire water or water storage by 

purchase option or agreement with the federal government 

from any federal reservoir for the purpose of sale, rent, or 
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distribution for indtt~~r±~~-end-other--u~~~ any beneficial 

~- In such cases, the department is not required to 

construct any diversion or appropriation facilities or 

works, and it may sell, rent, or distribute such water at 

such rates and under such terms and conditions as it 

considers appropriate,-exeept-as-prov±~ed-±n-~nb~eet±on-t~t-

trt--ent±i--a--i±na~-deeree-ha~-been-±~sned-parsuant-to 

85-i-i34-eoncerning-the-weter~-in-a-£edere%--re~ervo±r,--the 

depertment--may--sell,--rent,--or-distribute-~tteh-water-only 

a£ter-a-permit-has-been-±sstted-to-an-appl±eant-£or-parehase7 

rent,-or-d±~tr±b~tion-of-water-±n-aeeordanee-with-part-3--of 

thi:s-eha:ptet",." 

Section 16. Section 85-2-316, MCA, is amended to read: 

''85-2-316. Reservation of waters. (1) The state or any 

political subdivision or agency thereof or the United States 

or any agency thereof may apply to the board to reserve 

waters for existing or future beneficial uses or to maintain 

a minimum flow, level, or quality of water throughout the 

year or at such periods or for such length of time as the 

board designates. 

( 2} Water may be reserved only for existing or ~ _ _future 

beneficial uses in the fallowing river basins: 

(a) the Clark Fork River and its tributaries to its 

confluence with Lake Pend Oreille in Idaho; 

(b) the Kooten~i River and its tributaries to its 
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conflu~_!I.£_'=-_~With Kootenay Lake in British CoL_:_mbia; 

~~1:~--~t. Mary River and its tr1outaries to its 

confluence with the Oldman River in Alberta; 

{d) the Little Missouri River and i!s tributaries to 

its confluence with Lake Sakakawea in North_pakota; 

(e) the Missouri River and its tributari~s to it~ 

confluence with the Yellowstone River in North Dakota; and 

(f) the Yellowstone River to its confluence with the 

Missouri River in North Dakota. 

tZtlll Upon receiving an application, the department 

shall proceed in accordance with BS-2-307 through 85-2-309. 

After the hearing provided in 85-2-309, the board shall 

decide whether to reserve the water for the applicant. The 

department's costs of giving notice, holding the hearing, 

conducting investigations, and making records incurred in 

acting upon the application to reserve water, except the 

cost of salaries of the department's personnel, shall be 

paid by the applicant. In addition, a reasonable proportion 

of the department's cost of prepar1ng an environmental 

impact statement shall be paid by the applicant unless 

waived by the department upon a showing of good cause by the 

applicant. 

t3t(4) {a) The board may not adopt an order reserving 

water unless the applicant establishes to the satisfaction 

of the board: 
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tetiliil the amount of water necessary for the purpose 

of the reservation; 

tdt~ that the reservation is in the public interest. 

I b) In determining the public interest under 

subsection (4)(a)(iv), the board may not adopt an order 

reserving water for withdrawal and transport for use outside 

the state unless the applicant proves by clear and 

convincing evidence that: 

(i) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

{ii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whetheE the applicant has proved by 

clea! and convincing evidence that the requirements of 

subsections (4)(b)(i) and (4)(b)(i,!) are met, the board 

shall consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

J .... ! .. i_L whether the water that is the sub_j_~ct of the 

~~tion could feasibly be transported to alleviate water 

shor_tages within the state of Montana: 

(iii) the supply and sources of water available to the 
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applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a reservation to withdraw and 

transport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 

Montana gQver~ing th~ appropriation, lease, use, and 

reservation of water. 

t4ti21 If the purpose of the reservation requires 

construction of a storage or diversion facility, the 

applicant shall establish to the satisfaction of the board 

that there will be progress toward completion of the 

facility and accomplishment of the purpose with reasonable 

diligence in accordance with an established plan. 

t5ti£1 The board shall limit any reservations after 

May 9, 1979, for maintenance of minimum flow, level, or 

quality of water that it awards at any point on a stream or 

river to a maximum of 50i of the average annual flow of 

record on gauged streams. Ungauged streams can be allocated 

at the discretion of the board. 

t6t 121 After the adoption of on order reserving 

waters, the department may reject an application and refuse 

a permit for th~ appropriation of reserved waters or may, 

with the approval of the board, issue the permit subject to 
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such terms and conditions it considers necessary for the 

protection of the objectives of the reservation. 

t~t~ Any person desiring to use water reserved to a 

conservation district for agricultural purposes shall make 

application for such use witn the district, and the district 

upon approval of the application must inform the department 

of the approved use. The department shall maintain records 

of all uses of water reserved to conservation districts and 

be responsible, when requested by the districts, for 

rendering technical and administrative assistance within the 

department's staffing and budgeting limitations in the 

preparat1on and processing of such applications for the 

conservation districts. The department shall, within its 

staffing and budgeting limitations, complete any feasibility 

study requested by the districts within 12 months of the 

time the request was made. The board shall extend the time 

allowed to develop a plan identifying proJects for utilizing 

a district's reservation so long as the conservation 

district makes a good faith effort, within its staffing and 

budget limitations, to develop a plan. 

tat~ A reservation under this section shall date 

from the date the order reserving the water is adopted by 

the board and shall not adversely affect any rights in 

existence at that time. 

t9tilQl The board shall, periodically but at least once 
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every 10 years, review existing reservations to ensure that 

the objectives of the reservation are being met. Where the 

objectives of the reservation ~re not being met, the board 

may extend, revoke, or modify the reservation. 

t±9ti!!l The board may modify an existing or future 

order originally adopted to reserve water for the purpose of 

maintaining minimum flow, level, or quality of water, so as 

to reallocate such reservation or portion thereof to an 

applicant who is a qualified reservant under this section. 

Reallocation of reserved water may be made by the board 

following notice and hearing wherein tt-.e board finds that 

all or part of the reservation is not required for its 

purpose and that the need for the reallocation has been 

shown by the applicant to outweigh the need shown by the 

original reservant. Reallocation of reserved water shall not 

adversely affect the priority date of the reservation, and 

the reservation shall retain its priority date despite 

reallocation to a different entity for a different use. The 

boarrl may not reallocate water reserved under this section 

on any stream or river more frequently than once every 'l,. 

years. 

tl!ti!21 Nothing in this section vests the board with 

the authority to alter a water right that is not a 

reservation. 

(13) The department shall undertake a progra~ __ to 
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educate the public, other state agencies, and political 

subdivisions of the state as ~o the benefits of the 

reservation process and the procedures to be fo~low~ 

secure the reservation of water. The department sh~ll 

provide technical assistance to other st_ate agencies and 

~litical subdivisions in applying for reservations under 

this section. 

{14) Water reserved under this section is not subject 

to the state wa.~er leasing program esta~lished under 

[sect ion 14] . " 

NEW SECTION. Section 17. Reservations within Missouri 

River basin. (l} The state or any agency or political 

subdivision thereof or the United States or any agency 

thereof that desires to apply for a reservation of water in 

the Missouri River basin shall file a claim pursuant to 

85-2-316 no later than July l, 1987. 

(2) The department shall provide technical and 

financial assistance to other state agencies and political 

subdivisions in applying for reservations within the 

Missouri River basin. 

(3) Before December 31, 1989, the board shall make a 

final determlndlion 1n accordance with 85-2-316 on all 

appl1cations filed before July l, ::..987, for rese=--vations of 

water ln the ~issouri River basin. 

(4) Water reservations approved by the board under 
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this section have a priority date of July 1, 1985. The board 

shall by order establish the relative priority of 

applications approved under this section. 

Section 18. Section 85-2-112, MCA, is amended to read: 

"85-2-112. Department duties. The department shall: 

(1) enforce and administer this chapter and rules 

adopted by the board under 85-2-113, subject to the powers 

and duties of the supreme court under 3-7-204; 

(2) prescribe procedures, forms, and requirements for 

applications, permits, certificates, claims of existing 

rights, and proceedings under this chapter and prescribe the 

information to be contained in any application, claim of 

existing right, or other document to be filed with the 

department under this chapter not inconsistent with the 

requirements of this chapter; 

(3) establish and keep in its Helena office a 

centralized record system of all existing rights and a 

public record of permits, certificates, claims of existing 

rights, applications, and other documents filed in its 

office under this chapter; 

(4) in cooperati()_n with other_~Lat~--~encies, 

insti_tutions, coll~g-:_:~~ univ~£sit-ies, estaolish -~'""d 

mdintain a centralized and ef.Lici~. wat~r _res~urces data 

management system sufficient to make avai_!_able and readi~_y 

~£cessible, in a u~a~l~_forma~ S_!:~encies and other 
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state's water 

that affect the 

state, existing and potential uses, and existing and 

potential demand. All other state agenc_ies, institutions, 

and colleges and universities shall cooperate with the 

department in the developm~nt and maintenance of this 

system. 

t-4t12l_ cooperate with, assist, advise, and coo·cdinate 

plans and activities with the federal, state, and local 

agencies in matters relating to this chapter; 

t5t~ upon request by any person, cooperate with, 

assist, and advise that person in matters pertaining to 

measuring water or filing claims of existing rights with a 

district court under this chapter; 

t6tl2l adopt rules necessary to reject, modify, or 

condition permit applications in highly appropriated basins 

or subbasins as provided in 85-2-319." 

Section 19. Section 85-1-203, MCA, is amended to read: 

''85-1-203. State water plan. (l) The department sh~ll 

gather from any source reliable information relating to 

Montana's water resources and prepare therefrom a continuing 

comprehensive inventory of the water resources of the state. 

In preparing this inventory, the department may conduct 

studies; adopt studies made by other competent water 

resource groups, including federal, regional, state, or 
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private agencies; perform research or employ other competent 

agencies to perform research on a contract basis; and hold 

public hearings in affected areas at which all interested 

parties shall be given an opportunity to appear. 

(2} The department shall formulate and, with the 

approval ot the board, adopt and from time to time amend, 

extend, or add to a comprehensive, coordinated multiple-use 

water resources plan known as the ''state water plan". The 

state water plan may be formulated and adopted in sections, 

these sections corresponding with hydrologic divisions of 

the state. The state water plan shall set out a progressive 

program for the conservation, development, and utilization 

of the state's water resources and propose the most 

effective mea.ns 

applied for the 

by which 

benefit 

these 

of 

water resources may be 

the people, with due 

consideration of alternative uses and combinations of uses. 

Before adoption of the state water plan or any section 

thereof, the department shall hold public hearings in the 

state or 1n an area of the state encompassed by a section 

thereof if adoption of a section is proposed. Notice of the 

hearing or hearings shall be published for 2 consecutive 

weeks in a newspaper of general county circulation in each 

county encompassed by the proposed plan or section thereof 

at least 30 days prior to the hearing. 

(3) The department sh~ll submit to the water policy 
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committee established in [section 21] and to each general 

session of the legislature the state water plan or any 

section thereof or amendments, additions, or revisions 

thereto which the department has formulated and adopted. 

(4) The department shall prepare a continuing 

inventory of the groundwater resources of the state. The 

groundwater inventory shall be included in the comprehensive 

water resources inventory described in subsection (1) above 

but shall be a separate component thereof. 

(5) The department shall publish the comprehensive 

inventory, the state water plan, the groundwater inventory, 

or any part of each, and the department may assess and 

collect a reasonable charge for these publications. 

(6) In developing and revising ~he state water plan as 

provided in t0is section, the department shall consult with 

the wa~~er policy corrunittee established in J~ection 21] and 

sol~cit the advice of the committee in carry~out its 

duties under this section.'' 

shall 

Section 20. Section 85-1-621, MCA, is dmended to read: 

''85-1-621. Report to the legislature. The department 

prepare a biennial report to the legislature 

describ1ng the status of the water development program. The 

report must describe ongo1ng projects and activities and 

those which have been complet~J during the biennium. The 

report must identify and ran~~er of. priority the 
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which the department desires to seek projects for 

congressional authorization and fundi!:!.9~I]-d the efforts the 

department will un~ertake in attempting to secure such 

authorization and funding. The report must also describe 

proposed projects and activities for the coming biennium and 

recommendations for necessary appropriations. A copy of the 

report shall be submitted to the president of the senate and 

the speaker of the house~- to the members of the water policy 

committee esta~lished in (section 21], and to such other 

members of the legislature dS may request a copy." 

NEW SECTION. Section 21. Water policy committee. 

(l) There is a permanent water policy committee of the 

legislature. 'rhe committee consists of eight members. The 

senate committee on committees and the speaker of the house 

of representatives shall each appoint four members on a 

bipartisan basis. The committee shall elect its chairman 

and vice-chairman. The committee shall meet as oft~n dS 

necessary, including during the interim between sessions, to 

perform the dutie~ specified within this section. 

(2) On a continuing basis, the committee shall: 

(a) advise the 

~tate's water policy 

legislature on the 

and of important 

a.dequacy of the 

state, regional, 

national, and international developments which dffect 

Montana's water resources; 

{b) oversee the policies and activities oE the 
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department of natural resources and conservation, other 

state executive agencies, and other state institutions, as 

they affect the water resources of the statei and 

(c) communicate with the public on matters of water 

policy as well as the water resources of the state. 

(3) On a regular basis, the committee shall: 

(a) analyze and comment on the state water plan 

required by 85-1-203, when filed by the department; 

(b) analyze and comment on the report of the status of 

the state's water development program required by 85-1-621, 

when filed by the department; 

(c) analyze and comment on water-related research 

undertaken by any state agency, institution, college, or 

university; 

{d) analyze, verify, and comment on the adequacy of 

and information contained in the water resources data 

management system maintained by the 

85-2-112; and 

department under 

{e) report to the legislature, not less than once 

every biennium. 

(4) The environmental quality council shall provide 

staff assistance to the committee. The committee may 

contract with experts and consultants, in addition to 

receiving assistance from the environmental quality council, 

1n carrying out its duties under this section. 
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Section 22. Section 85-2-122, MCA, is amended to read: 

''85-2-122. Penalties. A person who violates or refuses 

or neglects to comply with as-~-39l,--a5-~-48~ttt,--and 

85-i-~93t3t the provisions of this chapter, any order of the 

department, or any rule of the board is guilty of a 

misdemeanor." 

NEW SECTION. Section 23. Extension of authority. Any 

existing authority of the board and the department of 

natural resources and conservation to make rules on the 

subject of the provisions of this act is extended to the 

provisions of this act. 

Section 24. Section 7, Chapter 706, Laws of 1983, is 

amended to read: 

''Section 7. Termination date. ~hi~--a~t Section 4 of 

[this __ ,?._C::_~j terminates July l, 1985. The other sections do 

not t_~~~~~~~-~---!!_1~-~~t::;E_manent law." 

NEW SECTION. Section 25. Repealer. Section 85-2-104, 

MCA, is repealed. 

NEW SECTION. Section 26. Codification instruction. 

Sections 14, 17, and 21 are intended to be codified as an 

integral part of Title 85, chapter 2, and the provisions of 

Title 85, chapter 2, apply to sections 14, 17, and 21. 

NEW ~~CTION. Section 27. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 
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1 invalid in one or more of its applications, the part remains 

2 in effect in all valid applications that are severable from 

3 the invalid applications. 

4 NEW SECTION. Section 28. Applicability. This act 

5 applies to all permit applications, change in appropriation 

6 right applications, water sales and lease applications, and 

7 reservation applications filed and pending with the 

8 department on July 1, 1985, but upon which a hearing under 

9 Title 85, chapter 2, has not yet commenced. 

10 NEW SECTION. Section 29. Effective date. This act is 

11 effective July 1, 1985. 

-End-
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STATE OF MONTANA 
REQUEST NO. FNN 518-85 

FISCAL N 0 T E 
Form BD-15 

In compliance with a written request received March 15, 19 85 , there is hereby submitted a 
Fiscal Note for House Bill 680 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 
Background information used in developing this Fiscal Note is available from the Office of Budget and Program 
Planning, to members of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

House Bill 680 establishes a comprehensive mechanism that will allow Montana to properly control the allocation 
and use of its water resources. The bill broadens the criteria for evaluating applications submitted pursuant 
to the Water Use Act; authorizes a water leasing program to be administered by the Department of Natural 
Resources and Conservat1on (DNRC); subjects pipelines of certain sizes to certification under the Major Facility 
Siting Act; calls for the completion of a basin-wide water reservation proceeding in the Missouri Basin of Montana. 
Directs the DNRC to develop a water resources data management system, seek federal funding for water project 
development in Montana, and increase efforts to develop the state water plan. 

ASSUMPTIONS: 

1. 

2. 
3. 

4. 

5. 

Existing staff and funding resources (including applicant filing fees, etc.) are sufficient for DNRC 
administration of revised provisions in the water use and Major Facility Siting Acts. 
Additional DNRC staff and funding will be needed to implement the other provisions of the bill. 
The proposed budget only covers the expense of preparing applications for water reservations in 
the Missouri Basin. The funds needed to process the applications (i.e., hearings, EIS, etc.) 
will be appropriated during the 1988-89 biennium. 
The budget includes the contracted services funding needed to assure that interested municipalities and 
conservation districts can prepare adequate water reservation applications. Applications will be submitted 
by 25 conservation districts and 12 municipalities. The expense of preparing such applications will be 
equivalent to $12,000 per conservation district and $5,000 per municipality. 
Revenue will, in time, be derived from the water leasing program authorized by the bill. Such revenues 
will not be forthcoming during the 1986-87 biennium. 

/)abl~ h ;/~.~ 
v 

BUDGET DIRECTOR 
Office of Budget and Program Planning 

Date: //14-J 2 c;i / '?P.r-
FNll :L/3 

,---- .. 
H 13 t, eo 



Request No. 
Form BD-15 

FISCAL IMPACT: 

FNN 518-85 
page 2 

Expenditures 
Personal Services 
Operating Expenses 

Total Cost 

General Fund 
State Special 
Federal Special 

Current 

$ -o-
-0-

$ -0-

$ -0-
$ -0-
$ -0-

EFFECT ON COUNTY OR OTHER LOCAL REVENUE: 

None 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 

FY 86 
Proposed 

$180,930 $ 
2752100 

$456,030 $ 

$389,530 $ 
$ 16,225 $ 
$ 49,875 $ 

Current 

-o-
-0-

-o-

-0-
-0-
-0-

FY 87 
Proposed 

$142,650 
306,350 

$449,000 

$372,500 
$ 19,125 
$ 57,375 

Committing funding to do the application phase of the Missouri Basin reservation proceeding will require an 
additional appropriation for the 1988-89 biennium in order to complete the process (i.e., preparation of 
environmental impact statement, hearings, etc.). 

TECHNICAL OR MECHANICAL DEFECTS OR CONFLICTS WITH EXISTING LEGISLATION: 

None. 

EXPLANATORY NOTE: 

A separate appropriation bill being drafted by the Environmental Quality Council will include the expenditures 
presented in this fiscal note. That appropriation measure will also include projected costs of implementing 
other recommendations of the Interim Select Legislative Committee on Water Marketing. 
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APPROVED BY COHH. ON 
NATURAL RESOURCES 

HOUSE BILL NO. 680 

INTRODUCED BY IVERSON, BLAYLOCK, HARP, SHAW, 

ASAY, CODY, HOLLIDAY, HARPER, MARKS, NEUMAN, 

ABRAMS, D. BROWN, VAN VALKENBUHG, KADAS, 

VINCENT, DONALDSON, NATHE, BRADLEY, 

POFF, TVEIT, E. SMITH, BARDANOUVE 

BY REQUEST OF THE SELECT COMMITTEE ON WATER MARKETING 

A BILL FOR AN ACT ENTITLF.D: "AN ACT REVISING STATE WATER 

POLICY TO MAXIMIZE MONTANA'S INTERESTS IN THE INTERSTATE 

ALLOCATION OF WATER; AMENDING CRITERIA FOR WATER 

APPROPRIATION AND CHANGES IN APPROPRIATION; PROVIDING FOR A 

LIMITED WATER LEASING PROGRAM; EXEMPTING WATER RESERVATIONS 

FROM THE LEASING PROGRAM; PLACING CERTAIN PIPELINES UNDER 

THE MONTANA MAJOR FACILITY SITING ACT; PROVIDING FOR WATER 

RESERVATIONS IN THE MISSOURI RIVER BASIN; ESTABLISHING A 

WATER RESOURCES DATA MANAGEMENT SYSTEM; CREATING A PERMANENT 

WATER POLICY COMMITTEE; REPEALING THE BAN ON THE USE OF 

WATER FOR COAL SLURRY; AMENDING SECTIONS 75-20-104, 

•s-i&-il6• 75-20-218, 75-20-303, •s-i&-3&4, 75-20-1202, 

85-1-203 THROUGH 85-1-205, 85-1-621, 85-2-102, 85-2-112, 

85-2-122, 85-2-124, 85-2-301, 85-2-311, 85-2-312, 85-2-316, 

85-2-402, MCA, AND SECTION 7, CHAPTER 706, LAWS OF 1983; 

REPEALING SECTION 85-2-104, MCA; AND PROVIDING AN EFFECTIVE 

DATE AND AN APPLICABILITY DATE." 

~~ , .. , .... ,. Council 
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WHEREAS, the Select Committee on Water Marketing was 

commissioned by the 1983 Legislature to undertake a study of 

the advantages and disadvantages of water marketing; and 

WHEREAS, the Select Committee in completing its study 

determined that Montana needs to address broader questions 

of water policy in order to secure Montana's interests in 

allocation and management of state waters; and 

WHEREAS, the Select Committee has presented a 

comprehensive package of recommendations that must be 

considered as a whole; and 

WH.EREAS, these recommendations serve to revise 

Montana's water policy in order to maximize Montana's 

authority over management of state waters and other natural 

resources and to conserve water for existing and future 

beneficial uses by Montanans. 

THEREFORE, the Legislature of the State of Montgna 

finds that this legislation and other recommendations of the 

Select Committee on water Marketing constitute an 

appropriate revision of state water policy necessary to 

secure Montana's interests for present and future benefit to 

Montanans. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-102, MCA, is amended to read: 

SECOND READING 
-2- HB 680 
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"85-2-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

11) "Appropriate" means to divert, impound, or 

withdraw (including by stock for stock water} a quantity of 

water or, in the case of a public agency, to reserve water 

in accordance with 85-2-316. 

(2) "Beneficial use'', unless 

means~ 

~a use of water for 

otherwise provided, 

the benefit of the 

appropriator, other persons, or the public, including but 

nat limited to agricultural (including stock water), 

domestic, fish and wildlife, industrial, irrigation, mining, 

municipal, power, and recreational uses~ 

{b) a use of water appropriated by the department for 

the state water leasing program under [section %4 12] and of 

water leased under a valid lease issued by the department 

under [section ±4 ~· 

(3) "Board" means the board of natural resources and 

conservation provided for in 2-15-3302~ 

(4) "Certificaten means a certificate of water right 

issued by the department~ 

(5) "Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage~ 

t5till "Declaration" means the declaration of an 
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existing right filed with the department under section a, 

Chapter 452, Laws of 1973. 

t6till "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part J3~ 

tTtill "Existing r1ght" means a right to the use of 

water which would be protected under the law as it existed 

prior to July 1, 1973. 

t8till 11 Groundwater'1 means any water beneath the land 

surface or beneath the b~d of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

t9ti!Ql 11 Pennit" means the permit to appropriate issued 

by the department under 85-2-301 through 85-2-303 and 

85-2-306 through 85-2-314. 

t%9tll!l "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

tHt.!.!31 "Political subdivision" means 

incorporated city or town, public corporation, 

any county, 

or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

t+~t-~s~~~ry•--meens--a--mixt~~e-oE-water-and-~n~o~ttbie 
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Bll!lt-er±al~ 

( 13) •waste•• means the unreasonable loss of water 

through the 

appropriation 

design 

or water 

or negligent 

distribution 

operation 

facility or 

application of water to anything but a beneficial use. 

of an 

the 

(14) "Water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(15) "Water division" means a drainage basin as defined 

in 3-7-102. 

{ 16) "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

(17) "Water master•• means a master as provided for in 

Title 3, chapter 7. 

(18) "Well" means any artificial opening or excavation 

in the ground, however made, by which groundwater is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn." 

Section 2. Section 85-1-204, MCA, is amended to read: 

11 85-l-204. Department powers over state waters. (1) 

The department, with the approval of the board, may sell, 

lease, and otherwise dispose of all waters which may be 

impounded under this chapter, and the water may be sold for 

the purpose of irrigation, development of power, watering of 
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stock, or any other purpose. The department may also lease 

w~ter under the state water leasing program established 

under the provisions of [section %4 12]. To the extent that 

it may be necessary to carry out this chapter and subject to 

a compliance with the other provisions of this chapter, the 

department has full control of all the water of the state 

not under the exclusive control of the United States and not 

vested in private ownership, and it shall take such steps as 

may be necessary to appropriate and conserve the same for 

the use of the people. The authority of the department 

conferred by this chapter extends and applies to rights to 

the natural flow of the waters of this state which it may 

acquire, with the approval of the board, by condemnation, 

purchase, exchange, appropriation, or agreement. 

{2) For the purpose of regulating the diversion of 

those waters, the department may enter upon the means and 

place of use of all appropriators for making surveys of 

respective rights and seasonal needs. 

{3) The department may take 

decrees of the courts of this state 

into consideration the 

having jurisdiction 

which purport to adjudicate the waters of a stream or its 

tributaries, and a fair, reasonable, and equitable 

reconciliation shall be made between the claimants asserting 

rights under different decrees and between decreed rights 

and asserted rights of appropriation not adjudicated by any 
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court. 

(4) The department~ at its discretion, may hold 

hearings relating to the rights of respective claimants 

after first giving such notice as it considers appccpriate 

and make findings of the date and quantity of app~opriation 

and use of all claimants which the department will recognize 

and observe in diverting the waters which it owns. The 

department may police and distribute to the owner of the 

recognized appropriation the waters due him upon request and 

under terms agreed upon. 

(5) The department, when engaged in controlling and 

dividing the natural flow of a stream under the authority 

granted by this chapter, is exercising a police power of the 

state, and water commissioners appointed by any court may 

not deprive the department of any of t.he waters owned or 

administered under agreement with respective owners. The 

owner of a prior right contending that the department is not 

recognizing and respecting the appropriation may resort to a 

court for the purpose of determining whether or not tne 

rights of the claimant have been invaded, and the department 

shall observe the terms of the final decree. 

(6} When the department impounds or acquires the right 

of appropriation of the waters of a stream it may divert or 

authorize the diversion at any point on the strPam or any 

portion thereof when it is done without injury to a prior 
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appropriator ... 

Section 3. Section 85-2-301, MCA, is amended to read: 

"85-·2-301. Right to appropriate. ill. Aft.er July 1, 

1973, a pe!'son may not appropriate water except as provided 

in this chaptec. A person may onJy appropriate water for a 

beneficial use. 

ffi_j_~_2.._9nly the department may appropriate water ~ 

permit !!!'lder.-85-i-3ii- in either of the followin~~ 

(i) for transport tJUtf!ide the following river basins: 

(A) the Clark Fork River and its tributaries to its 

conflu~_wi th Lake Pend Oreille in Idaho.z 

~) the Koatenai __ River Zind its tributar~~s to its 

confluence with Kootenay Lake in British Columbia; 

ifl_ the St. M~_!'L...__!!lver and its tr·.ibutaries to its 

confluence ~ith the Oldman River in Albecta; 

iQ1 the Little Missouri River and its tributaries to 

its confluence with Lake Sakak~~ea in North Dakota; 

(E) the Missouri River and its tributaries to its 

confluence with the Yellowstone River in North Dakota; and 

1!J the Yellowstone River to ~ts confluence with the 

Missouri River in North Dakota;._.£::. 

i!il_~henever water in excess of 4,000 QCre-feet a yeac 

anq_~_?_~~-~!_g_fee~-~.~cond, for any use, 

consumed. -------

is to be 

(b) Water for these purpos~. or io'!_____!_t"!_ese amounts m~_y 

-8- HB 680 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0680/02 

be leased from the department by any person under the 

provisions of [section %• 12]. 

ill A ~ight to appropriate water may not be acquired 

by any other method, including by adverse use, adverse 

possession, prescription, or estoppel. The method prescribed 

by this chapter is exclusive. 1
' 

Section 4. Section 85-2-311, MCA, is amended to read: 

11 85-2-311. Criteria for issuance of permit. (1) Except 

as provided in subsections (2) ane--t~t through (4), the 

department shall issue a permit if the applicant proves by 

substantial credible evidence that the following criteria 

are met: 

(a) there are unappropriated waters in the source of 

supply: 

(i) at times when the water can be put to the use 

proposed by the applicant; 

(ii) in the amount the applicant seeks to appropriate: 

and 

(iii) throughout the period during which the applicant 

seeks to appropriate, the amount requested is available: 

(b) the water rights of a prior appropriator will not 

be adversely affected; 

(C) the proposed means of diversion, Construction, and 

operation of the appropriation works are adequate; 

(d) the proposed use of water is a beneficial use; 
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(e) the proposed use will not interfere unreasonably 

with ather planned uses or developments for which a permit 

has been issued or for which water has been reserved. 

(2) tat The department may not issue a permit for an 

appropriation of ~e,eee 4,000 or more acre-feet of water a 

year er-%5 and 5.5 or more cubic feet per second of water 

unless it-affirmative±y-find~ the applicant proves by clear 

and convincing evidence that: 

t"=tl!.l the criteria in subsection (1) are met; 

t±it1El the--~~~iie~nt--h~~--~reYen---ey---eie~r---~nd 

eenvineing--e¥idenee-~nat the rights of a prior appropriator 

will not be adversely affected; 

t**~t121 the proposed appropriation is a reasonable 

use. Such a finding shall be based on a consideration of the 

following: 

tAti!l the existing demands on the state water supply, 

as well as projected demands such as reservations of water 

for future beneficial purposes, including municipal water 

supplies, irrigation systems, and minimum streamflows for 

the protectiOn of existing water rights and aquatic life; 

tBtli!l the benefits to the applicant and the state; 

t€t--~ne-eeonemie-fea~ibiii~y-e£-the-prejeet7 

tBtiiiil the effects on the quantity, and qualityT--and 

potsb±i±ty of water for existing beneficial uses in the 

source of supply: 
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(iv) the availability and feasibility of using 

low-guality water for the purpose for which application has 

been made; 

tEt~ the effects on private property rights by any 

creation of or contribution to saline seep; and 

tPt~ the probable significant adverse environmental 

impacts of the proposed use of water as determined by th~ 

department pursuant to Title 75, chapter l, or Title 75, 

chapter 20. 

tbt--A-p@~mit-fo~-a~-epp~o~~iat±o~-for-8-d~Yer~±on--~~r 

4--eefts~mpetv~--H~~--o£--re,eos-~~-more-acre-fee~-o£-water-a 

y~a~-er-%S-or-more-ette~e-reet-per-~eeo"d-o~-wat~~-tlftder-eh~~ 

snbseeeion-may-ftoe-be-i~s~ed-tlniess-the-deparement-petit±ons 

~he-~egisiat~re-and-the-legi3f.at~r~-er~±rm~-the-fi~d±n9~--o£ 

~he-depar~mento 

(3) (a) The state of Montana has long recognized t~e 

importance o~ conserving its public waters and the necessi~ 

to maintain adequate water supplies for the state's water 

requirements. Although the state of Montana also recognizes 

that, under appropriate conditions~ the out-of-state 

transportaticn and use of its public waters ~-are not !.!! 

conflict with thP public welfare of its ci:izens or the 

conservation of its waters, the criteria in this subse~tion 

(3} must be met before out-of-state use~~ccur. 

~The department may not issue a permit for the 
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~.£2E!_iation_2f water for withdrawal and transportation f'or 

use outside the state unless _the .applicant eroves by_ clear 

and convincing evidence that: 

(i) depending on the volume of wate~ diverted or 

consuMed, the~!._ic~ble _ criteria 

subsection (1) or (2) are met; 

an':L_ _ __E!££edu re_§__ __ o_f 

i!_~_J?_roposed out-o(:·_state use of water is not 

contrar_y _to wat~E conservation in Montana; and 

(iii} the p~osed out-of-state use of water is not 

otherwise det:r i.rnental _!g __ ~he. public welfare of the citizens 

.Qf....Mon tan d...!. 

~__L In determining whether t~~ icant has E!_Q_yed _Ey 

clea_r an4_ conyincing evidence that the requirements of 

subsections ll.illJ..LW and llllElJjii) are met, the 

department shall consider the following factors: 

iil_ whether there are pres~nt or proj~cted ~ater 

shortages within the state of Montana; 

(iii whether the water that is the subject of the 

application could fP-asibly be transported to alleviate water 

shortages within the stat~ of Montana; 

(iii) the supply and sou~ces of water available to the 

aoplicant in the state where the applicant intends to use 

the water: and 

{ iv l the demands placed an the applicant's supply in 

the state wher~_J:he_.~ppl1 cant .intends tc use the _water .. 
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(d) When applying for a permit or a lease to withdraw 

and transport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 

Montana governing the appropriation, lease, and use of 

~ 

t3tl!l An appropriation, diversion, impoundment, use, 

restraint, or attempted appropriation, diversion, 

impoundment, use, or restraint contrary to the provisions of 

this section is n~l%-a~d-¥oid invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized appropriation, 

diversion, impoundment, use, or other restraint. No person 

or corporation may, directly or indirectly, personally or 

through an agent, officer, or employee, attempt to 

appropriate, divert7 impound, use, or otherwise restrain or 

control waters within the boundaries of this state except 

in accordance with th~s section.'' 

Section 5. 

"85-2-312. 

Section 85-2-312, MCA, is amended to read: 

Terms of permit. (l) The department may 

issue a permit for less than the amount of water requested, 

but in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department may 

require modification of plans and specifications for the 

appropriation or related diversion or construction, it Based 
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upon-the-e~±eer±a-%iseee-in-85-i-3±~,-tne THE department may 

issue a permit subject to terms, conditions, restrictions, 

and limitations it considers necessary to-p~eeeee-~ne-r~qbts 

o£--oth~r--epprepriators TO SATISFY THE CRITERIA LISTED IN 

85-2-311, and it may issue temporary or seasonal permits. A 

permit shall be issued subject to existing rights and any 

final determination of those rights made under this chapter. 

(2) The department may limit the time for commencement 

of the appropriation works, completion of construction, and 

actual application of the water to the proposed beneficial 

use. In fixing those time limits, the department shall 

consider the cost and magnitude of the project, the 

engineering and physical features to be encountered, and, on 

projects designed for gradual development and gradually 

increased use of water, the time reasonably necessary for 

that gradual development and increased use. For good cause 

shown by the permittee, the department may in its discretion 

reasonably extend time limits. 

(3) The original of the permit shall be sent to the 

permittee, and a copy shall be kept in the office of the 

department in Helena. 

(4) The department shall provide to the county clerk 

and recorder of the county wherein the point of diversion or 

place of use 1s located quarterly repor~s and an annual 

summary report of all water right perm~ts, certificates, and 
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change approvals issued by the department within the 

county." 

Section 6. Section 85-2--124, MCA, is amended to read: 

"85-2-124. Fees for environmental impact statements. 

(1) Whenever the department determines that the filing of an 

application (or a combination of applications) for a permit 

or approval under this chapter requires the preparation of 

an environmental impact statement as prescribed by the 

Montana Environmental Policy Act and the application (or 

combination of applications) involves the use of 167 960 

4,000 or more acre-feet per year e~-!5 ~~~ or more cubic 

feet per second of water, the applicant shall pay to the 

department the fee prescribed in this section. The 

department shall notify the applicant in writing within 90 

days of receipt of a correct and complete application (or a 

combination of applications) if it determines that an 

environmental impact statement and fee is required. 

(2) Upon notification by the department under 

subsection {1), the applicant shall pay a fee based upon the 

estimated cost of constructing, repairing, or changing the 

appropriation and diversion facilities as herein provided. 

The maximum fee that shall be paid to the depart::tent may not 

exceed the fees set forth in the follo~ing declining scale: 

2% of the estimated cost up to $1 million~ pl~~ 1% of the 

estimated cost over Sl million and up to S20 million; plus 
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l/2 of 1% of the estimated cost over $20 ~illion and up to 

$100 million; plus l/4 of 1% of the estimated cost over $100 

million and up to $300 million; plus l/8 of 1% of the 

estimated cost over $300 million. The fee shall be 

deposited in the state speciaJ revenue fund to be used by 

the department only to comply with the Montana Environmental 

Policy Act in 

amounts paid 

con~ection with the applicdticn(s). Any 

by the applicant but not actually expended by 

the department shall be refunded to the applicant. 

(3) The depart~ent and the applicant may determine by 

agreement the estimated cost of any facility for pucposes of 

computing the amount of the fee to be paid to the department 

by the applicant. The department m~y contract with an 

applicant for: 

{a) the development of information by the applicant o~ 

a third party on behalf of the department and the applicant 

concerning the environmental impact of any proposed ac~ivity 

under an application; 

(b) the division of 

department and an applicant for 

responsibility between the 

supervision ove~, control 

of, and payment for the development of information by the 

applicant or a third party on behalf cf the department and 

the applicant under any such contract or contracts: 

(c) the use or nonuse of a fee or any part thereof 

paid to the depart-.ment by an applicant. 
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(4) Any payments made to the department or any third 

party by an applicant under any such contract or contracts 

shall be cr@dited against any fee the applicant must pay 

hereunder. The department and the applicant may agree on 

additional credits against the fee for environmental work 

performed by the applicant at the applicant•s own expense. 

( 5) No fee as prescribed by this section may be 

assessed against an applicant for a permit or approval if 

the applicant has also filed an application for a 

certificate of environmental compatibility or public need 

pursuant to the Montana Major Facility Siting A.ct and the 

appropriation or 'J~e of water involved in the application(s) 

for permit or approval has been or will be studied by the 

department pursuant to that act. 

(6} This section shall apply to all applications, 

pending or hereinafter filed, for which the department has 

not, as of April 9, 1975, commenced writing an environmental 

impact statement. This section shall not apply to any 

application, the fee for which would not exceed $2,500. 

(7) Failure to submit the fee as required by this 

section shall void the application(s). 

(8) The department may in its discretion rely upon the 

environmental studies, investigations, reports, and 

assessments made by any other state agency or any person, 

including any applicant, 1n the preparation of ics 
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environmental impact statement." 

Section 7. Section 85-2-402, MCA, is amended to read: 

"85-2-402. Changes in appropriation rights. tit--A~ 

appropr±ator-may-"o~-eheftqe-the-piece-of-d±ve~~±e~,-plece-of 

~~~,-p~~poee-o£-~~e,-or-piaee-o£-etoreqe-exeept-e~-per~~et~d 

tt~der-this-~eet±o~-aftd-a~~~eved-by-the-dep~rtme~to 

t~t--~h~--departm~nt--~hait-approv~-the-propo~ed-eha~ge 

if-it-determ±nes-that-t~e-pro~o~~d-ehange-wiii-not-adver~eiy 

~££~et-the--rights--o£--ot~e~--personso--ff--the--department 

d~term~~@~--~hat--the-proposed-ehange-m±qht-adverse%y-aff~et 

the-right~-of-other-pe~eoft~,-not±ee-o£-the--propo~ed--eh~nqe 

~heii---be---g+ve~--i~--accordanee--w±th--85-~-39~.--r£--~he 

depertment-determ±~es-that-an-ob;eet±o~-fiied--by--a--persoft 

whose-rights-may-be-affeeted-state~-e-~e%±0-objeetion-to-the 

proposed-ehange,-the-departme~t-sha±±-hotd-a-hear±ng-thereo~ 

prior--to--its--approver--or--den±el-of-the-proposed-ehange~ 

ebjeetions-eha%i-meet-the-req~±rements-of--BS-~-39Btit7--and 

heari~qs-shail-be-held-±~-aeeorda~ee-w±th-BS-%-399o 

t3t--An--appropr±etor--o£--more--than-t5-e~b~e-£eet-per 

seeond-may-no~-ehang~-~he-pHrpose-o£-~se-of-e"-epp~opr±etion 

r±ght--from--an--agr±eHitHLai--or--±rr±gat±on--~se---to---an 

±:~dtt~trta-:%-ttse-. 

t4t--~he--~epa~tme"t--may--appro~e--a-e"a~qe-~~bjeet-to 

s~ch-term~,-eo"d±t±o~~,--restr±et±o"~•--and--~±m±tation~--~t 

~ons±der~---neee~5ary---to---proteet--the--r±ght~--of--other 
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app~opP~etor3;--ine~~diftg--i±m±tatioft~--on--th~---e~me---for 

eompiet±o~-o£-the-ehangeo 

t5t--f£--e--ehange--i~-not-eomp±e~ed-a~-approved-by-th~ 

department-or-±£-the-term~,--eond±t±ens,--re~tr~etion~7 --and 

iimitatiefts--o£--the--ehan9e-epprove±-ere-not-eo~p~ied-w±th7 

the--department--mey,--aEter--not~ee--end--opportunit7----Eer 

hearing,--reqttire--the--a~prepr±ator--to--show-eatl~e-why-the 

ehenge-a~provai-shou±d-net-be-mod±Eied-or--re~oked~--f£--~he 

approprietor--feil:s-·t:o--ehow-5ttEEieie,t-ee:~:~se,-the-deportment 

may-morlify-or-revoke-the-ehange-epprovaio 

t6t--Withottt--obtaining---prior---app~ovei---£rom---th~ 

depa~ementr-an-app~ep~±ator-may-not-~ev~r-a±±-er-any-pert-ef 

an--appropriat-ioft--ri~ht-·-£rom--t-he--!and--t:o--wh~eh--·ie--i:5 

epp~rtenant,-se±%-~he-eppropriatien-right-Eor-o~her-purpoe~~ 

er--to--other--land~,--or--make--the---appropriation---ri~ht 

app~rtenent-to-other-~and~T-~he-depar~me"t-~hal%-appro~e-the 

prope~e~--ehe:f'lge--i£--±-~-deterMine3-th~t-the-·proposed-ehan9e 

wi±i-not-ad¥er3eiy-af£eet-the-water-ri9hts-o~-other-per~ons• 

i r-the-depa: reme n e -de term i: "-es-t h:a t- the-pt-o~o~ed-ehe nge-~-might 

adver~e±y--affeet--the-weter-ri~h~~-of-other-per50n3,-~o~~ee 

o£-t:he-propo!ted-ehal"l~e-m.~~t -- bl!'--9-ivert---i:n- -aeeet"d:tlric~ ·--w±th 

85-Z-39~.---~£---th~--depe~tment--~hen--determ~ne~--tha~--oM 

ebje~tion-tiied-by--a--p~rsea--who~e--wate~--riqht~--mcy--be 

ar£ee~ed--states--a--vai±d-ebjeee±en-to-the-pro~o~ed-eha~9er 

the-~~partment-~haii-hoid-a-hear~ag--thereon--prio~---to---~~s 
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app~ovei--or--deniai-of-th~-preposed-chan~e·-ebjectio~~-mtt~t 

meet-Hte -reqtttr eme "e ~-of-85--2- 3 a a ·r-l!lnd-he a'" i "'=~ :'5-m.u !1 t- be-he i-0 

ift-8eeo~danee-with-8S-%-3697 l!l __ An ~ria~~~ 

make ~chan~ig_~~riation right except as permitted 

under this section and with the approval of the d~partment 

or, if app!icable!..~.L...!:E~egislatur~ 

J.~xcept -~~ov iderl in sub~ect ions Lll through { 5}, 

the department shall approve ~ c:nange in aporooriation rj.:.~ 

!1__ the a.ppropri_"!_1:_9_!___2..~oves by_substani:ial credible evide_nce 

that the following criteria are met: 

J2J. The proposed US§! will not adversely _9-ffect the 

~_ . .E._i_g_l!ts of. other __ ~ons or _ oth~r planned uses or 

dev~lop~nt.s fo~hl~h a permit has been issued or for which 

watei" has been reserved. 

1£l__The prcooSed mcans_of diversio~L_£onstructio~nd 

operation of the appropriation works are adequate. 

(C) The proposed use of water is a beneficial use. 

i!L __ The department may not approve a chan~~~~se 

of use or place of use of an appropriation of 4r000 or m~re 

acre-feet ~f water a ~ and 5.5 or more cubic feet per 

second of wate!:" unless th~-~i.Er i~~-_£._roves by c_lea.r and 

c_onvincins evidence that: 

-~ the criteria in subsection ( 2} are met: 

(b) the proposed chan~--~-~~~~onable use_~--~ 

fin_<!_~_0._9.__cf re~na_!?le use must be based on a consideration 
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of: 

(i) the existing demands on the state water supply, as 

well as projected demands of water for future beneficial 

purposes, includin~nicipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing wate~ rights and aquatic life; 

1!lJ the benefits to the applicant and the state; 

{iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the av_~_i_!_ability and feasibility of __ using 

low-quality water for the purpose for whi~h application has 

been made; 

{v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined b~ 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion t~at~_results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

~~-the applicant proves by clear ~·~~~ __ con":'incing_ 

evidence and the department finds that the criteria in 

subsections {2~_nd (3) are met; and 
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{b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

a public hearing. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state 1 S water 

requirements. Although the state of Montana also recognizes 

that, und~r appropriate conditions, the out-of-state 

transporta~ion and use of its public waters are not in 

conflict with the public welfare of its citizens or the 

conservation of it~ waters, the following Eriteria must be 

me~ before out-of-state use may_ occur_:_ 

(b) The department and, if applicable, the legislature 

m~y not approve ~_change in appropriatjon right for the 

withdrawal and transportation of_ appropriated water for use 

outside the sta·te unless the appropriator £!Oves by clear 

and convi~cing evidence and, if applicable, the legislature 

approves after a public hearing that: 

{i) depending on the volume of water diverted or 

consumed, the applicable criteria ~nd procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water is not 
------~ 

contrary to water conservation in Mont~E~ and 

(iii) the proposed out-cf-state use of water is not 

otherwise detr ime:1tal t.o _ th~--~-ic welt are of the cit~ zens 
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of Montana. 

{c) In det~rmil!J:M whether the appropr .iator h<'l:.~_pro~vzot! 

by clear and convincing evidence that the requirements a~ 

subsections (5)(b)(ii} and (S)(b)(ili) will be met, the 

department and, if applicable, the legislature shall 

consider th~ following factors: 

( i) \t'hether there are "_12resen~t;_·---~r projected water 

shortages within the state of Montdna; 

(ii) whether the water that is the subject_9f the 

proposed change in appropriation might fea~ibly ___ _!1~-

transported to alleviate water shortages within the state of 

Montana; 

{iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

( iv) the demands placed on t~~~can!_~-~.E.!.Y~ 

the state where the applicant if"l:...tends to us~ the water~-

(d) When ~ing for a change ir_l ctppropria~~_ion_ rioht 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with th~ laws of 

the sta~e o~ Montana governing the appropr~ation and use of 

water. 

(6} For any application_~chang~~E,SPri~tion 

right involving____~_,_QQQ_ or more acre-feet of water a _y~.§l_£_and 

~-E~re~~~bic fe~t per second of wa~er, the department 
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shall ~e n~tice of the proposed change in accordance with 

85-l_::}_Q_l_ ____ and shall hold a_ hearing_~~rdar:ce_~~ 

85-2-]0~ ____ _prior _____ to its aporoval or denial of the proposed 

change. The de_p_~_y._:_tment __ ?_~all _ ____..erovide notice and ~hold~ 

hearing upon .3:_E1_y_ other ~-~-se-:!_~_l_!__~e if it determines that 

such !J change. might adversely_ -~-U_e~!. __ t_!!~ _ _£i__~.§___S2!~~h...!:..£ 

persons. 

lZL_~~ depar_~~men~h-!:_}egislature, if a~cab!_e_~ 

~~ __ ___9_E_Prove a s:hange su_~<:!.__!_~~~::ms, conditions!.. 

_£estric!:___!on~ __ and limitations as it considers necessar~ 

~tee~!_h.~-:_~~t:~-of_~.::_~~et'-persons:_-anE_ satisfy the criteria 

of t~~_secti~~--i!:clu9in_9_ limitations on the time for 

completion :Jf the change. 

~ If a chang~ is not com£1eted as approved by the 

~artment or legislature or i~ the t~rms, conditions, 

restrictions, and limitations of the change approval a~-~~ noS:. 

compli~d with, the de~~~ rna~ after notice and 

~rtunity for hearing, require the ~opriator to show 

cause why the change approva_l sh0uld not be a1odified or 

revoked. ~f the appropriator fails to show sufficien~ 

cause, the department may mod~-_9~_" ___ revoke _the change 

approval. 

t~t~l The original of a change approval issued by the 

depart.ment must be sent to the applicant, and a duplicale 

must be kept in the offj.ce of tht department 1n Helena. 
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tBti!Ql A person holdi~g an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

{ll) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

~gency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized change in 

~opriation right. No person or corporation may, directly 

or indirectly, personally or throuqh an agent, officer, or 

employee, attempt to change an appropriation right except in 

accor~ance with this section." 

Section B. Section 75-20-104, MCA, is amended to read: 

"75-20-104. Definitions. ln this chapter, unless the 

context requires otherwise, the following definitions apply: 

(1) 11 Addition thereto" means the installation of new 

machinery and equipment which would significantly change the 

conditions under which the facility is operated. 

(2) "Application" means an application for a 

certificate submitted in accordance with this chapter and 

the rules adopted hereunder. 

( 3) "Associated facilities" includes but 1s not 

limited to transportation links of any kind, aqueducts, 

diversion dams, PIPELJ~~-~ transmission substations, storage 
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ponds, reservoirs, and any other deviCe or equipment 

associated with the production or delivery of the energy 

form or product produced by a facility, except that the term 

does not include a facility OR A NATURAL GAS OR CRUDE OIL 

GATHERING LINE 17 INCHES OR LESS IN DIAMETER. 

(4) "Board" means the board of natural rf'!sources and 

conservation provided for in 2-15-3302. 

(5) 11 Board of health" means the board of health and 

environmental sciences provided for in 2-15-2104. 

( 6) "Certificate" means the certificate of 

environmental compatibility and public need issued by the 

board under this chapter that is required for the 

construction or operation of a facility. 

{ 7) "Commence to construct" means: 

{a} any clearing of land, excavation, construction, or 

other action that would affect the environment of the site 

or route of a facility but does not mean changes needed for 

temporary use of sites or routes for nonutility purposes or 

uses in securing geological data, including necessary 

borings to ascertain foundation conditions; 

(b) the fracturing of undergr011nd formations by any 

means if such activity is related to the possible future 

development of a gasification facility or a facility 

employing geothermal resources but does not include the 

gathering of geological data by boring of test holes or 
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in~estigation, or 

domain proceedings 

rights-of-way upon 

or over which a fac.ility may be constructed; 

(d) the relocation or upgrading of an existing 

facility defined by (b) or (c) of subsection (10), including 

upgrading to a 

(lO)(b), except 

design capacity covered 

that the term does not 

by subsection 

include normal 

maintenance or repair of an existing facility. 

(8) 11 Depart.ment 11 means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, pact 33. 

(9) "Cepartment of health" means the department of 

health and environmental sciences provided fo:r in· Title 2, 

chapter 15, pact 21. 

(10) .. Facility" means: 

(a) except for crude oil and natural gas refineries; 

8nd--raeiiities--and--assoe~8~~d--fae±ii~ie~-d~~±gned-£er-or 

eapabie-oP-prodaeing,-gathe~in9t--p~oeessing;--t~an~m±tt±ng, 

transporeing,--or-d±etr±huting-~rtlde-o±%-or-nattl~ai-gas; and 

those facilities subject to The Montana Strip and 

Underground Mine Reclamation ACt; each plant, unit, or othet 

facility and associated facilities designed for or capable 

of: 
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(i) generating 50 megawatts of electricity or more or 

any addition thereto (except pollution control facilities 

approved by the department of health and environmental 

sciences added to an existing plant) having an estimated 

cost in excess of $10 million; 

(ii) producing 25 million cubic feet or more of gas 

derived from coal per day or any addition thereto having an 

estimated cost in excess of $10 million; 

(iii) producin9 25,000 barrels of liquid hydrocarbon 

products per day or more or any addition thereto having an 

estimated cost in excess of $10 million; 

(iv) enriching uranium minerals or any addition thereto 

having an estimated cost in excess of $10 million; or 

(v} utilizing or converting SCJ,UO(~ r- · ..:cal per 

yeai or more or any addition thereto having an estimated 

cost in excess of $10 million; 

(b) each electric transmission line and associated 

facilities of a design capacity of more than 69 kilovolts, 

except that the term does not include an electric 

transmission line and associated facilities of a design 

capacity of 230 kilovolts or less and 10 miles or less in 

length; 

tet--ell!eb--p+pe;t!l:e-~artd-o~~ociat~d-£se1:i±t::il!~-desi9neci 

for- et>·· ~a pa b le-of!. -·e t"ttn~por1: i n9 -9a s -te xee-pe-- ~or- n:e:t-t:t re: r ·-g:!: 3 t,. 

ws ee f' ;·-~t>-± ±qtt id-h yrl ~oee r bor; -prodttet ~-from- o ~-eo-e:-- fae i 3:±: ty 
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%oeated--w~~hift--or-wi~hott~-this-state-e£-t~e-~±Ee-~"dieated 

ift-s~b~eetioft-t%6ttat-ee-~rti~-seetien~ 

tat(C! each pipeline, WHETHER PARTIALLY OR WHOLLY 

WITHIN THE STATE, greater than 17 inches in diameter and 30 

miles in length, and associated facilities; 

tdti!iiQl any use of geothermal resources, including 

the use of underground space in existence or to be created, 

for the creation, use, or conversion of energy, designed for 

or capable of producing geothermally derived power 

equivalent to 25 million Btu per hou~ or more or any 

addition thereto having an estimated cost in excess of 

$750,000; 

tet~ any underground in situ gasification of 

coal. 

(11) ''Person'' means any individual, group, firm, 

partnership, corporation, cooperative, association, 

government subdivision, government agency, local government, 

or other organization or entity. 

(12) ''Transmission substation'' means any structure, 

device, or 

designed for 

equipment assemblage, commonly located and 

voltage regulation, circuit protection, or 

switching necessary for the construction or operation of a 

proposed transmission line. 

(13) ''Utility'' means any person engaged in any aspect 

of tne production, storage, sale, delivery, or furnishing of 
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heat, electricity, gas, hydrocarbon products, or energy in 

any form for ultimate public use." 

See~~o"-9T--See~ion-~5-%9-i%61-M€A7-~~-emendeft-to-read~ 

u~5-%9-il6~--s~~dy7-e~a±~at~en,-8nd-~epore-on--p~oposed 

£~eti~ty----as~istanee-ey-otfter-ageneie~~--t±t-A£ter-reeeip~ 

e£--a~--appiiea~ion,-~he-departmen~-a~d-~epartment-o£-hea±th 

shall-within-96-days-~otify-~he-appiiean~-±n--wr~t~ft~--tnet~ 

tat--the--appiieation--is-in-eompiianee-a~d-~~-aeeepted 

as-C!:omp±ete7-or 

tbt--t"e-appiteation-is-not-in-eompiiaftee-aftd-li~t--the 

de£~e±~ne±es---~h.erein;----and---ttpon---eOt"t"eetion--o£--the~e 

de£ieiene±e~--aftd--re~~bmission--by---the---appl±eant,---the 

department--and--depertment--o£--healtft-~hail-within-39-days 

no~i£y-the-appi±eant-±n-wr±tiftg-~h8t-the-appiieat±on--~s--tn 

compi±anee-and-~~-aeeepted-as-eompieteo 

t~t--Hpon--reeeipt--o£--a~--applieation--eompiyin~-with 

15-%9-ill--th~o~gh--~s-ra-rrs,---and---this---seet~onr---the 

depe~tment--~hall-eommenee-~n-intens±~e-stttdy-and-evaltlat±on 

o£-the-pro~osed-£ae±i±~y-and-its--effeets,--eon~idering--all 

appi±cabie--er~ter±a--l±sted--±n-15-~9-391-and-~5-~9-563-and 

the-department-o£-he~i~h-sha±l-eommenee-a-stttdy-to-ena~~e-±t 

o~-the-boa~d-o~-heaith-to-is~~e-~-d~e~~~o~,-o~±n±on,--order, 

eertif±eat±on,--o~-~e~m±t-a~-prov±ded-±n-s~b~eet±en-t3t•-~~e 

department-an~-~epartment-o£-hea±~h-shali-~ser-t~-t~~-e~tent 

th~y-een~±ee~-appl±eab±~r-~ai±d-ane-u~efu~-e~±stinq--~t~d±e~ 
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ead--~eperts--s~bm±tted--by--the--appiie8ftt-or-eomp±ied-by-a 

stste-er-£eder8%-ogeftey. 

t3t--~he-dep8r~men~--er--heai~h--shaii--withift--r--year 

£eiiowing--the--date-o£-aeeepea~ee-o£-en-appiieat~en-end-the 

board-o£-heaith-or--department--of--heaith,--±£--epp!ieabie7 

w±thin--an--additional-6-months-iseue-any-deeision,-opinien7 

erdery-eerti£ieationr-or--permit--required--ttnder--the--laws 

admini~tered--by--the--department--of-health-or-the-board-or 

heaith-aftd-th±s-ehapter~-~he-department-er--hea±th--aftd--the 

board---of---health--ehall--determine--eompi±anee--with--eli 

standards,-permit--req~irementsr--and--impiementation--plans 

ttnder--their--;uri~dte~ien--£o~--th~--~rim~ry-and-rea~on8h±e 

aiternate--ioeations--in--thei~--deei~ton,--epi~ion7--o~der7 

eerti£±eation,--or--permit~---~he--deeieion,-opin±on7-order7 

eerti£±eat±onr-or-permity-with--or--witftottt--eend±tions7--ia 

eoner~e±ve--en-ar~-matters-that-the-departmene-o£-hea~th-and 

beard--e£--heai~h--administerr--and--any--e~--the---eriteria 

s~eir±ed--±o--subseet%ens-tzt-thre~gh-t7t-or-75-r9-593-that 

are-a--pert--e£--tfte--determin8tion~--made--ttnder--ehe--%aws 

administered--by--the--deparement-er-he8%th-8nd-the-board-o£ 

healtho----A%tho~gh---the----deeision,----epinion,----order7 

eertifieationr--er--permit--isstted--~nder-this-sttbseet±on-is 

eonelasiver--the--board--retains--attthority--to---M8~e---the 

determ±nation--r~q~ired-~nder-T5-i9-38±t~tteto-~he-dee%sion1 

opin±on,-order,-eert±fiea~±Oft7-or-pe~mit-of--ehe--deper~ment 
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ef--fteal~h--or--the--board--or--neaith--~ae±~£±es-the-re~iew 

req~±remen~~-by-those-ageneies-and-shaii--be--eeee~tabie--±n 

±iett--of-an-en~irenmenta±-±mpaet-s~atement-Hnder-the-Montana 

En~±ronmen~al-Pel~ey-Ae~.-A-eopy-e£-the--deeision 7--op±n±on7 

o~derr--eertification,--or--permit--sha±±-be-served-Hpen-the 

department-and-the-board-and-·~hall-be-~t±lized--as--par~--of 

their-riftal-s±te-seieet±on-proeess.-Prior-~o-the-±ssttanee-o£ 

a--pre~im±nary--dee±sion--by--the--department--of-heaith-and 

p~rettant-to-rttles--adopted--by--the--8oard--o£--health,--the 

department-of-h~alth-shall-pro~ide-an-opportttn±ty-for-pttbl±e 

review-and-eommento 

t4t--With±n---~~--months--ro±low±n9--aeceptanee--e£--e~ 

appi±eatien-rcr-a··Eae±±±ty-ao-def±oed-±n-tct-aftd--tdt~ er 

~5-z9-±94t±9t--and--fer-a-faeit±ty-as-der±ned-±n-tbt-and-tet 

th~e~gh-tdt ef-~5-~9-%94f%9t-wh±eh-±s-more-than-39-m±±es--in 

len~~h--and-~within-~%-year-for-n-£aeility-ae-de£ifted-in-tbt 

aftd-tct thre~gh-tdt ef-75-~9-i94ttet-wb%eh-io--39--m±±es--er 

iess--in--l~ngt~7--ehe-depe~tment-shaii-ma~e-a-report-to-the 

board--whieh--shali--eentein---the---department~s---~t~dies7 

eYaittationsy---recemmendet~ens,--ether--~ertinent--deeHment~ 

res~lti~~--Erom---its---st~dy---and---evai~et±on,---and---aft 

environmenta+-±mpaet-sta~ement-er-anely~±s-prepared-pnrsna~t 

t~--the--Mo~tena--s~~±ronmenta±--Pol±ey--A~tr-if-anyo-Ir-tne 

appl±eattort-±~-for-a-eomb±nat±on-of-two-o~-mere--fae±iitte~, 

~he-depa~tment-shal;-meKe-±ts-report-to-the-bosrd-within-the 
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grea~er--of--~ne--te~9ths--e£--eime--p~o¥~d~d--£or--in--this 

s~b~ection-£or-e±~her-e£-the-raeilitieso 

t5~--~he---~e~artments--o£--h±9hw~ys~--eommeree;--£isft7 

wi±dl±£e7 --and--parks;--~t~te--la~ds;--re¥en~e;--and--ptlbiie 

serviee---reqtt~atiert---shail---report---to---the--eepartment 

±nforme~io"-reiatin9-to-t~e-±mpeet-o£-~he-propoeed--e±te--on 

eaeh--departme"t~s-erea-ef-expertiseo-The-report-may-±netttde 

op±n±ens-es-to-the-arlvi~ab±i±ty--o£--granting,--denyinq7--or 

~od~fyin9--the--eert±£±eate.--The--department-eha±l-eiioeate 

£tinds-obta±ned-from-fit!n~-fees-~o--the--depertmente--mek±ng 

reports--to--reimb~r~e--~hem--for--the--e~~t~--of--eomp~li"g 

±"£erm~~ion-ond-±s~~±ng-the-reqtti~ed-report.u 

Section 9. Section 75-20-218, MCA, is amended to read: 

"75-20-218. Hearing date -- location -- department to 

act as staff -- hearings to be held jointly. (1) Upon 

receipt of the department's report submitted under 

75-20-216, the board shall set a date for a hearing to begin 

not more than 120 days after the receipt . .6xeept-£er--·the~e 

hearin9~-~nveiv±"q-applieat±ons-~ttbm±tted-£er-£aeilit±e~--a~ 

deE±~ed--±~--tbt--a~d--tet--e£--15-~9-±94t±Ot,-eert±£±eet±o~ 

Certification hearings shall be conducted by the board in 

the county seat of Lawis dnd Clark County or the county in 

which the facility or the greater portion thereof is to be 

lac a ted. 

(2) Except as provided in 75-20-221(2), the department 
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the staff for the board throughout the 

process and the board may request the 

present testimony or cross-examine witnesses 

as the board considers necessary and appropriate. 

(3) At the request of the applicant, the department of 

health dod the board of health shall hold any required 

permit 

agencies 

hearing. 

hearings required under laws administered by those 

in conjunction with the board certification 

In such a conjunctive hearing the time periods 

established for reviewing an application and for issuing a 

decisior. on certification of a proposed facility under this 

chapter supersede the time periods specified in other laws 

administered by the department of health and the board of 

health.~ 

Section 10. Section 75-20-303, MCA, is amended to 

read: 

''75-20-303. Opinion issued with decision -- contents. 

{1) In rendering a decision on an application for a 

certificate, the board shall issue an opinion stating its 

reasons for the action taken. 

{2) If the board has found that any regional or local 

law or regulation which would be otherwise applicable is 

unreasonably restrictive pursuant to 75-20-301(2){f), it 

shall state in its oplnion the reasons therefor. 

(3) Any certificate issued by the board shall include 
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the following: 

(a) an environmental evaluation statement related to 

the facility being certified. The statement shall include 

but not be limited to analysis of the following information: 

(i) the environmental impact of the proposed facility; 

(ii) any adverse environmental effects which cannot be 

avoided by issuance of the certificate; 

[iii) problems and objections raised by other federal 

and state agencies and interested groups; 

(iv) alternatives to the proposed facility; 

(v) a plan for monitoring environmental effects of the 

proposed facility; and 

(vi) a time limit as provided in subsection (4), during 

which construction of the facility must be completed; 

(b) a statement signed by the applicant showing 

agreement to comply with the requirements of this chapter 

and the conditions of the certificate. 

(4} The board shall issue as part of the certificate 

the following t.ime limits during which construction of a 

facility must be completed: 

(a) For a facility as defined in (b)L o~ ~ (c)7--or 

ill of 7.5-20-104(10) that is more than 30 cnlles in length, 

the time limit is 10 years. 

(bl For a facility as deiined in (b)z oc-tet,-~5r--tdt 

of 75-20-104(10) that is 30 miles or less in length, the 
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time limit is 5 years. 

(c) The time limit shall be extended for periods of 2 

years each upon a showing by the applicant to the board that 

a good faith effort is being undertaken to complete 

construction. Under tnis 5ubsecticn, a good faith effort to 

complete construction includes the process of acquiring any 

necessary state or federal permtt or certificate for the 

facility and the process of judicial review of any such 

permit or certificate. 

(5) The provisions of subsection (4) apply ~o any 

facility for which a certificate has not been issued or for 

which construct ion is yet to be cominenced. 11 

S~e~io~-l~e--S~etion--~5-i8-394T--M€A7--i~--emended--to 

read-: 

u=1s- ift- 3 a ••--waiver--·-o£--prov± !!±Ot'l ~·--of- -ee r i: ± £ ±e e: t ±on 

proeeedin9S•--t%t-~he-boerd-may-waive-eom~!iaftee-w±i:ft-eny-o£ 

the-provi~ion~-of-75-x9-xi6--throttgh--75-x9-xxx7 --75-x9-59i7 

e:ftd--i:bi~-part-±£-the-~ppl±~cnt-makes-a-e%ear-and-eot'lvine~t'l9 

~how±n~-to-the-b~ard-e:t-e-pttbt±e-h~er~n9-that-e:n--±~~ediate7 

~rgeni:-need-£or-a-£ae±r±~y-ex±~t~-at'IC-i:ftae-the-e:ppiieant-d±d 

not--~8Ye--knowie69e--that-the-need-ror-trte-£ee±l±ty-existed 

!!Hffieientiy-±n-ad~an~~-to-E~ily-eompiy-w±~h-th~--p~ov±s±on~ 

of-75-2a-~i6-thro~gh-15-29-22x 7 -75-x6-59l7 -end-this-!'ertc.,-

tTt--The--bo8rd--may--wa~ve--eomp%tane~-with-a"y-ei-the 

~'f"ovisiofl:!-o£ -t:h:ts-ehapt~~ -- -ttpon--rec:eipt- -~r:- -1'\oti:ee- -by--tt 

-36- HB 660 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0680/02 

ati±ity-or-~e~~en-s~b;eet-~o-tft±e-e"apter-that-a-feeiiity-or 

a~~ee±eted--iaeility--has--been--damaged--or--deatreyed-a~-a 

res~it-ot-£±~e,-£%oodT-or-otfter-ftat~ra±-a±saster-or--as--the 

restt%t--o£--ifts~rreetien,--war,--or-other-eivi±-d±~order-and 

~here-extste-an-immedi~te-need-£er--eenstr~etion--o~--a--new 

faeiiity--or--asseeiated--£ae±iity--or--tfte--reioeation-o£-a 

prev±oa~%y-ex±etinq-£aeii±ty-or-aasoeiated-£ae±r±ty-in-order 

to-promote-the-pttbiie-wer£are• 

t3t--~he--board--ehai±--waive---compiianee---with---the 

~eq~irements--o£---sttbseetiens-t%ttet,-t3ttbt,-anri-t3ttet-of 

75-%B-3Bi--and--75-rB-5Blt5t---and---the---reqttirements---of 

sttbseet±ons--t>ttatt±vt--snd-tvt-ef-,5-%9-~%l,-,5-%&-rl6t3t7 

8~d--Y5-29-393f3ttatt±vt--re~atin~---to---~o~~±d~ra~±oft---o£ 

alternat±ve--~±t~~--±r--the--appi±cant--make~--a--eiear--aftd 

eonv±neing-~how±n~-to-the-board-at-a-p~biie-hear±n~-that~ 

tat--a-propo~ed--£ae±iity--w±ii--be--eonatrtteted--±n--a 

eo~nty--where--a--~in~~e--empioyer--w±th±n--the--ee~nty--na~ 

permanentiy-e~rtaiied-or-eeased-operat±on~-ea~~±ng-a-io~a-of 

rSQ-or-MOre-permanent-;oe~-Within-~-years-at-the--empioyerLS 

operations-w±thin-the-preeeatng-±9-year-per±od~ 

t&t--the-eottnty-and-m~n~c±pai-go~ern±ng-bod±e~-±n-who~e 

j~r±~diet±on--the-£ac±i±ty-±~-propo~ed-to-be-ioeated-~~pport 

by-resoittt±on-sttch-a-wa~~~r; 

tet--the-pr~po~e~-£ac±lity-w±ii-Oe-eon~trttete~-w±th±~-a 

iS-mi~e-ra~±tl~-o£-tne-ope~at±on~-th~t-he~e--eea~e~--or--be~n 
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e~rtaiied;-and 

tdt--the--p~opo~ed--rae±l±ty--w±ll--have--~--benef±e±ai 

effeet-o~-the-eeoftomy-o£-the-eottnty-±n-wh±eh-the-rae±i±ty-±~ 

proposed-to-be-ioeateeT 

t4t--~he-wa±ver-prev±ded-£or-±n-snbseet±on-t3t--app~±e~ 

oniy--to--permanent--job--iosses--by--a-~±n~ie-empioyer~-~he 

wa±ver-prov±ded-for-±n-stt~seetion-t3t-does-not-apply-to-;eb~ 

o£-a-tem~orary-or-seasonal-nat~rer-±neittd±ng-bttt-net-iim±~ed 

to-eon~trttetion-j~bs7-or-;ob-io3~es-d~rinq--labor--disp~tes. 

t5t--~he-w8±ver-prov±ded-£or-±n-sttbseet±on-t3t-does-net 

apply--to--eonsideration--o£-aiternative~-o~-minimttm-adv~r~~ 

env±ronment~l-impaee-£or-a-£aeility-de£±ned--in--sttbseet±on~ 

tl6ttbty--tet,--tdty tety or--tet ffi of-T5-~B-l64y-for-sft 
a~soe±a~ed-fee±~±ty-de£±ned-in-~tlb~e~tion-t3t-o£--?5-i6-i94 7 

e~--£or--any--port±en-o£-or-proee~s-±n-~-ree±tity-de£±ned-±n 

~ttbse~tion-fi9ttat-o£--~S-i9-t.94--te--the--extent--t~at--t~e 

proees9--er--pert±en--o£--the--fa~iiity--is-not-subjeet-to-a 

perm~t-±ee~ed-by--th~--department--or--nealth--or--board--or 

hes%th~ 

t6t--The--app~±eant--ehaii-pay-aii-~xp~nsee-reqtt±red-to 

proee~~-and-~ondtlet-a-hear±nq--on--a--wa±~er--req~e~t--tlnOer 

Sttbeeet±on--t3t~--However,--any--payments--made--ttnder--th±~ 

sttbeeetion-shal%-be--ered±ted--teward--the--£ee--pa±d--ttnaer 

~~-~9-Z~5--to--the--extent-the-data-or-e~i0enee-presented-at 

the-hearin~-or-the-deeision-e£-the--board--onder--~ttb~eet±en 
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t3t--ea~--&~--~sed--ift-makinq-a-certi£±cat±on-d~eisien-nnder 

th±s-ek~ptero 

t~t--Tfte--beard--may--~rane--on~y--one---wa±yer---under 

s~8seetions--t3t--and-t4t-£or-eecft-~ermanent-~o~s-of-jobs-as 

de~ined-±n-subseet±on-t3ttat•a 

Section 11. Section 75-20-1202, MCA, is amended to 

read: 

"75-20-1202. Definitions. As used in this part and 

75-20-201 through 75-20-203, the following definitions 

apply: 

(l) (a) ''Nuclear facility'' means each plant, unit, or 

other facility designed for or capable of: 

(i) generating SO megawatts of electricity or more by 

means of nuclear fission; 

(ii) converting, enriching, fabricating, or 

reprocessing uranium minerals or nuclear fuels; or 

(iii) storing or disposing of radioactive wastes or 

materials from a nuclear facility. 

(b) "Nuclear facility" does not include any 

small-scale facility used solely for educational, research, 

or medical purposes not connected with the commercial 

generation of energy. 

( 2) "Facility,., as defined in 75-20-104f1tl!..Ql_, is 

further defined to include any nuclear facility as detined 

in subsection (l)(a) of thls section.•• 
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N~~ SECTION. Section 12. Water leasing program. (l) 

There is a water leasing program adminislered by the 

department on behalf of the state of Montana. 

(2) The department may acquire rights to water needed 

for leasing under this program through appropriation of 

water in its own name or by agreement with or purchase from 

another holder of water rights. 

(3) Water for leasing under the water leasing program 

must be obtained from the following sources: 

(a) any existing or future reservoir in a basin 

concernlng which a temporary preliminary decree, a 

preliminary decree under 85-2-231, or a finaJ decree under 

85-2-234 has been entered; 

(b) Fort Peck 

department and the 

acquisiTion of water 

state is in effect; 

Reservoir, if an agreement between th~ 

federal government concerning the 

and the sharing of revenues with the 

(c} Tiber, Canyon Ferry, Hungry Horse, or Yellowtail 

Reservoirs if and for so long as there is an agreement 

between the department and the federal government concerning 

the acquisition of water and sharing of revenues with the 

state from one or more of these reservoirs; and 

{d) uny other existing or future federal reservoir: 

(\.) located in a basin concerning which a temporary 

preliminary deccee, a preliminary decree under 85-2-231, or 
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a final decree under 85-2-234 has been entered; and 

(ii) for which and for so long as there is an agreement 

between the department and the federal government concerning 

the acquisition of water and the sharing of revenues with 

the state. 

(4) Water may be leased for any beneficial use. The 

amount of water that can be leased under this program for 

all beneficial uses shall not exceed 50,000 acre-feet. 

{5) The term of any lease may not exceed 50 years. A 

term may be extended up to another 50 years if the 

department again determines the desirability of leasing by 

applying the considerations set forth in subsection (7). In 

making such a redetermination, the department may require 

the completion of an environmental impact statement in 

accordance with subsection (6). 

(6) The department shall requ1re the completion of an 

environmental impact statement under the provisions of Title 

75, chapter 1, for lease applications that would result in 

the consumption of 4,000 acre-feet a year or more and 5.5 

cubic feet per second or more of water and for any other 

application for which an environmental impact statement is 

required by law. The department shall require the 

completion of an environmental impact statement whenever the 

~umulative effect of more than one application for a lease 

would constitute a probable significant environmental 
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impact. 

{7) Upon application by any person to lease water, the 

department shall make an initial determination of whether it 

is desirable for the department to lease water to the 

applicant. Su.ch a deter1nination of desirability shall be 

made solely on the following considerations: 

(a) the content of the environmental impact statement, 

if required; 

{b) whether there is sufficient water available under 

the water leasing program: and 

(c) whether the criteria, except as to legislative 

approval, set forth in 85-2-311 have been satisfied. 

(8) The department shall for any agreement require 

commercially reasonable terms and ~onditions, which may 

include the requirement that up to 25% of the water to be 

leased be made available to a potential user 

beneficial use upon payment by such user of the 

for any 

costs of 

tapping into and removing water from the applicant's 

project. The department may differentiate 1n pricing, 

depending on the proposed beneficial use of the water. 

{9) The lease of water or the use of water under a 

lease does not constitute a permit as provided in 85-2-102 

and does not establish a right to appropriate water within 

the meaning of Title as. chapter 2, part 3. 

(10) For purposes of the water leasing program 
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established in this section, it is the intent of the 

legislature that the state act as a proprietor. 

Section 13. Section 85-1-205, MCA, is amended to read: 

"85-l-205. Acquisition of water in federal reservoirs. 

t~t The department may acquire water or water storage by 

purchase option or agreement with the federal government 

from any federal reservoir for the purpose of sale, rent, or 

distribution for ±ftdde~~iai-a"d-eth~r--~~e3 any beneficial 

use. In such cases, the department is not required to 

construct any diversion or appropriation facilities or 

works, and it may sell, rent, or distribute such water at 

such rates and under such terms and conditions as it 

considers apptopriate,-exeept-as-provided-in-s~b~eee±o~-tit~ 

tit--6ntii--a--Eine%-deeree-has-been-iss~ed-p~~s~ant-to 

85-i-i34-eoneern±n~-the-waters-±n-a-Eederal---reservo±r 7--the 

de~artment--may--~ett,--~en~,--er-d±stribote-s~en-wa~er-en±y 

a£ter-a-perm~t-has-been-~ssued-to-an-app%±eant-£or-pHrehase7 

rent7-er-distr±btttion-o£-water-in-aeeo~danee-with-par~-3--or 

this-ehapter-." 

Section 14. Section 85-2-3!6, MCA, is amended to read: 

"85-2-316. Reservation of waters. (l) The state or any 

political subdivision or agency thereof or the United States 

or any agency thereof may apply to the bodrd to reserve 

waters for existing or future beneficial uses o= to maintain 

a minimum flow, level, or quality of water throughout the 
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year or at such periods or for such length of time as the 

board designates. 

(2) Water may be reserved only for existing or future 

beneficial uses in the following river basins: 

(a) tht• Clark Fork River and its tr it~mtar i~~-~.~-,_i ts 

confl_uence with Lake Pend Oreill~ in Idaho; 

lli___the Kootenai River and its tribUtaries to its 

confluence with Kootenay Lake in British Columbia; 

(C) the St. Mary River and its tributaries to its 

confluence with the Olr.I:lan Ri_ver in Alberta; 

(d) the Little Missouri River and its tributaries to 

its confluence with Lake Sakaka.wea in North Dakota: 

[e) the Missouri Riv~r and its tributaries to its 

confluence with the yellowstone River in North Dakota; and 

i!L __ the Yellowstone River to its confluence with the 

Missouri River in North Dakota. 

t~till Upon receiving an application, the department 

shall proceed in accordance with 85-2-307 through 85-2-309. 

After the hearing provided in 85-2-309, the board shall 

decide whether to reserve the water for the applicant. The 

department's costs of giving notice, holding the hearing, 

conducting investigations~ and making records incurred in 

acting upon the application to reserve water, except the 

cost of salaries of the department's personnel, shall be 

pald by the applicant. In addition, a reasonable propoz·tion 
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of the department's cost of preparing an environmental 

impact statement shall be paid by the applicant unless 

waived by the department upon a showing of good cause by the 

applicant. 

t3t(4) (a) The board may not adopt an order reserving 

water unless the applicant establishes to the satisfaction 

of the board: 

teti!l the purpose of the reservation: 

tbtl!!l the need for the reservation: 

tct(iii) the amount of water necessary for the purpose 

of the reservation; 

tdt~ that the reservation is in the public interest. 

{b) In determining the public interest under 

subsection (4)(a){iv~ the board may not adopt an order 

reserving water for withdrawal and transport for use outside 

the state unless the a~cant proves by clear and 

convincing evidence that: 

(i) the proposed out-of-state use of water is not 

contrar~to water conservation in Montana: and 

(ii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In deterrnini~g whether the applicant h __ as_J2!0V~~ .. ~_y 

clear and conv1nc1ng evidence that the requirements of 

subsections (4}(b)(i) and (4)(b)_(ii) are met, the board 
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shall consider the following factors: 

(i) whether there are present or projected water 

short~ges within the state of Montana; 

(ii) whether the water that is the subject of the 

application could feasibly be transported to alleviate water 

shortages within the state of Montana; 

(iii) the supply and sources of water available to the 

applicant in the state \Yhere the applicant intends to use 

the water; and 

i!.~J the demands placed on the applicant's supply in 

the state where the applicant_intends to use the water. 

~ When applying_ for a reservation to withdraw and 

transport water for ~se outside th~ state, the .applicant 

shall submit t~ and comp~.with the laws o~ the state of 

Montana governing the appropriation, lease, 

reservation of water. 

use, and 

t4t~ If the purpose of the reservation requires 

const:uction of 

applicant shall 

that there will 

a storage or diversion facility, the 

establish to the satisfaction of the board 

be progress toward completion of the 

facility and accomplishment_ of the purpose with reasonable 

diligence in accordance with an established plan. 

t5t~ The board shall limit any reservations after 

May 9, 1979, for maintenance of minimum flow, level, or 

quality of water that ~t awards.at any point on a stream or 
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river to a maximum of 50% of the average annual flow of 

record on gauged streams. Ungauged streams can be allocated 

at the discretion of the board. 

t6t1ll After the adoption of an order reserving 

waters, the department may reject an application and refuse 

a permit for the appropriation of reserved waters or mayr 

with the approval of the board, issue the.permit subject to 

such terms and conditions it cr:;.nsiders necessary for the 

protection of the objectives of the reservation. 

t~tl!l Any person desiring to use water reserved to a 

conservation district for agricultural purposes shall make 

application for such use with the district, and the district 

upon approval of the application mtJSt inform the department 

of the approved use. The department shall maintain records 

of all uses of water reserved to conservation districts and 

be responsible, when requested by the districts, tor 

rendering technical and administrative assistance within the 

department's staffing and budgeting limitations in the 

preparation and processing of such applications for the 

conservation districts. The department shall, within its 

staffing and budgeting limitations, complete any feasibility 

study requested by the districts within 12 m3nths of thP 

time the request was made. The board shall extend the t.ime 

allowed to develop a plan identifying projecLs for utilizinq 

a district's reservation so long as the conservation 
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district makes a good faith effort, within its staffing and 

budget ltmitaticns, to develop a plan. 

tBtill A reservation under this section shall date 

from the date the order reserving the water is adopted by 

the board and shall not adversely affect any rights in 

existence at that time. 

t9t(l0) The board shall, periodically but at least once 

every 10 years, review existing re~ervations to ensure that 

the objectives of the reservation are beinq met. Where the 

objectives of the reserv-ation are not being met, the board 

may extend, revoke, or modify the reservation. 

t±9t~ll The board may modify an existing or future 

order originally adopted to reserve water for the purpose of 

maintaining minimum flow, level, or quality of water, so as 

to reallocate such reservation or portion thereof to an 

applicant ~·ho is a qualified reservant under this section. 

Reallocation of Leserved water may be made by the board 

following notice and hearing wherein the board finds that 

all or part of the reservation is not required for its 

purpose and that the need for the realLocation has been 

shown by the applicant to outweigh the need shown by the 

original reservant. Reallocation of reserved water shall not 

adversely affect the priority date of the reservation, and 

the ~eservation shall retain ~ts priority date despite 

reallocation to ~ differer:t entity for a different ~se. The 
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board may not reallocate water reserved under this section 

on any stream or river more frequently than once every 5 

years. 

trlti!Il Nothing in 

the authority to alter 

reservation. 

this section vests the board with 

a water right that is not a 

{13) The department shall undertake a program to 

educate the public, other state~cies, and political 

subdivisions of the state as to the benefits of the 

reservation process and the procedures to be followed to 

secure the reservation of water. The d~artment shall 

provide technical assistance to other state agencies and 

political subdivisions in applying for reservations under 

this section. 

{14} Water reserved under this section is not subj~ct 

to the state _water leasing program established under 

[section 3::4 !.~" 

NEW SECTION. Section 15. Reservations within Missouri 

River basin. (l) The state or any agency or political 

subdivision thereof or the United States or any agency 

thereof that desires to apply for a rese~vation of water in 

the Missouri River basin shall file a claim pursuant to 

85-2-316 no later than July 1. 1987. 

(2) ~~e SUBJECT TO LEGISLATIVE APPROPRIATION, THE 

depart~ent shall provide technical and financial assistance 
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to other state agencies and political subdivisions in 

applying for reservations within the Missouri River basin. 

(3) Before December 31, 1989, the board shall make a 

final determination in accordance with 85-2-316 on all 

applications filed before July 1, 1987, for reservations of 

water in the Missouri River basin. 

(4) Water reservations approved by the board under 

this section have a priority date of July 1, 1985. The board 

shall by order establish the relative priority of 

applications approved under this section. 

Section 16. Section 85-2-112, MCA, is amended to read: 

''85-2-112. Department duties. The department shall: 

(1) enforce and administer this chapter and rules 

adopted by the board under 85-2-113, subject to the powers 

and duties of the supreme court under 3-7-204; 

{2) prescribe procedures, forms, and requirements for 

applications, permits, certificates, claims of existing 

rights, and proceedings under this chapter and prescribe the 

information to be contained in any application, claim of 

existing right, or other document to be filed with the 

department under this chapter not inconsistent with the 

requirements of this chapter; 

(3) establish and keep in its Helena 

centralized reCord system of all existing 

public record of permits, certificates, claims 
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rights·, applications, and other documents filed in its 

office under this chapteri 

(4) in cooperation with other state agencies, 

institutions, colleges, and universities, establish and 

maintain a centralized and efficient water resources data 

management system sufficient to make available and readily 

accessible, in a usable format, to state agencies and other 

interested persons, information on the state's water 

resources, out-of-state water resources that affect the 

state, existing and potential uses, and existing and 

potential demand. All other state agencies, institutions, 

and colleges and universities shall cooperate with the 

department in the development and maintenance of this 

system. 

f4t~ cooperate with, assist, advise, and coordinate 

plans and activities with the federal, state, and local 

agencies in matters relating to this chapter; 

t5tl!l upon request by any person, cooperate with, 

assist, and adVise that person ~n matters pertaining to 

measuring water or filing claims of existing rights with a 

district court under this chapteri 

t6till adopt rules necessary to r·eject, modify, or 

condition per~it applications in highly appropriated basins 

or subbasins as provided in 85-2-319.'' 

Section 17. Section 85-1-203, MCA, is ·amended to read: 
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11 8 5-1-20 3. State water plan. ( 1) The department sha 11 

gather from any source reliable information relating to 

Montana's water resources and prepare therefrom a continuing 

comprehensive i~ventory of the water resources of the state. 

In preparing this inventory, the department may conduct 

studies; adopt studies made by other competent water 

resource groups, including federal, regional, state, or 

private agencies; perform research or employ other competent 

agencies to perform research on a contract basis; and hold 

public hearings in affected are~s at which all interested 

parties shall be given an opportunity to appear. 

(~) The department shall formulate and, with the 

approval of the board, adopt and from time to time amend, 

extend, or add to a comprehensive, coordinated multiple-use 

water resources plan known as the "state water plan". The 

state water plan may be formulated and adopted in sections, 

these sections corresponding with hydrologic divisions of 

the state" The state water plan shall set out a progressive 

program for the conservation, development, and utili~ation 

of the state's water resources and propose the most 

effective means by which these water resources may be 

applied for the benefit of the people, with due 

consideration of alteL~ative uses and combinations of uses. 

Before adoption of the state water plan or any section 

ther~of, the department shall hold public hearings in the 
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state or in an area of the state encompassed by a section 

thereof if adoption of a section is proposed. Notice of the 

hearing or hearings shall be published for 2 consecutive 

weeks in a newspaper of general county circulation in each 

county encompassed by the proposed plan or section thereof 

at least 30 days prior to the hearing. 

(3) The department shall submit to the water policy 

committee established in [section ii 191 _and to each general 

session of the legislature the state water plan or any 

section thereof or amendments, additions, or revisions 

thereto which the department has formulated and adopted. 

(4) The department shall prepare a continuing 

inventory of the groundwater resources of the state. The 

groundwater inventory shall be included in the comprehensive 

water resources inventory described in subsection (1) above 

but shall be a separate component thereof. 

(5) The department shall publish the comprehensive 

inventory, the state water plan, the groundwater inventory, 

or any part of each, and the department may assess and 

collect a reasonable charge for these publications. 

(6) In developi~revising the state water plan as 

provided in this section, the department shall consult with 

the water policy committee establ~shed in [section i+ ~ 

and solicit the advice of the committee in c~rry1ng out its 

duties ~nder this_section.'' 

-S3- HB 680 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0680/02 

Section 18. Section 85-1-621, MCA, is amended to read: 

"85-1-621. Report to the legislature. The department 

shall prepare a biennial report to the legislature 

describing the status of the water development program. The 

report must describe ongoing projects and activities and 

those which have been completed during the biennium. ~ 

report must identify and rank in order of priority the 

projects for _which the department desires to seek 

congressional authorization and funding and the efforts the 

department will undertake in attempti~ to secure such 

authorization and fundi~ The report must also describe 

proposed projects and activities for the coming biennium and 

recommendations for necessary appropriations. A copy of the 

report shall be submitted to the president of the senate and 

the speaker of the house, to the members of the water poli~~ 

committee established in [section i% 19], and to such other 

members of the legislature as may request a copy. •• 

NEW SECTION. Section 19. Water policy committee. 

(1) There is a permanent water policy committee of the 

legislature. The committee consists of eight members. The 

senate committee on committees and the speaker of the house 

of representatives shall each appoint four members on a 

bipartisan basis. The committee shall elect its chairman 

and vice-chairman. The committee shall meet as often as 

necessary, including during the interim between sessions, to 
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perform the duties specified within this section. 

(2) On a continuing basis, the committee shall: 

(a) advise the legislature on the adequacy of the 

state's water policy and of important state, regional, 

national, and international developments 

Montana's water resources; 

which affect 

(b) oversee the policies and activities of the 

department of natural resources and conservation, other 

state executive agencies, and other state institutions, as 

they affect the water resources of the state; and 

(c) communicate with the public on matters of water 

policy as well as the water resources of the state. 

(3) On a regular basis, the committee shall: 

(a) analyze and comment on the state water plan 

required by 85-1-203, when filed by the department; 

(b) analyze and comment on the report of the status of 

the state's water development program required by 85-1-621, 

when filed by the department; 

(C) analyze and comment on water--related research 

undertaken by any state agency, institution, college, or 

university; 

(d) analyze, verify, and comment on lhe adequacy of 

and information contained in the water resources data 

management system maintained by the department under 

85-2-112: and 

-55- HB 680 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1•6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0680/02 

(e) report to the legislature, not less than once 

every biennium. 

(4) The environmental q~ality co~ncil shall provide 

staff assistance to the committee. ~~e committee may 

contract with experts and consultants, in addition to 

receiving assistance from the environmental quality council, 

in carrying out its duties under this section. 

Section 20. Section 85-2-122, MCA, is amended to read: 

"85-2-122. Penalties. A person who violates or refuses 

or neglects to comply with 85-%-~9±,--a5-i-46iflt,--end 

85-i-493t3t the provisions of this chapter, any order of the 

department, or any rule of the board is guilty of a 

misdemeanor ... 

NEW SECTION. Section 21. Extension of authority. Any 

existing authority of the board and the department of 

natural resources and conservation to make rules on the 

subject of the provisions of this act is extended to the 

provisions of this act. 

Section 22. Section 7, Chapter 706, Laws of 1983, 

amended to read: 

is 

"Section 7. Termination date. i'his--e:et: Section 4 of 

~~~~~ terminates July l, 1985. The other sections do 

not~~~~!~~te ~_nd are permanent law." 

N~_SECTION. 5ection 23. Repealer. Section 85-2-104, 

MCA, is repealed. 
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NEW SECTION. Section 24. Codification instruction. 1 

2 

3 

4 

Sections 147--~T,--and-i% 12, 15, AND 19 are intended to be 

codified as an integral part of Title 85, chapter 2, and the 

provisions of Title 85, chapter 2, apply to sections i4,-iT7 

5 ~nd-~l 12, 15, AND 19. 

6 NEW SECTION. Section 25. Severability. If a part of 

7 this act is invalid, all valid parts that are severable from 

8 the invalid part remain in effect. If a part of this act is 

9 invalid in one or more of its applications, the part remains 

10 in effect in all valid applications that are severable from 

11 the invalid applications. 

12 NEW SECTION. Section 26. Applicability. 'I'his act 

13 applies to all permit applications, change in appropriation 

14 right applications, water sales and lease applications, and 

15 reservation applications filed and pending with the 

16 department on July 1, 1985, but upon which a hearing under 

17 Title 85, chapter 2, has not yet commenced. 

18 NEW SECTION. Section 27. Effective date. This act is 

19 effective July 1, 1985. 

-End-
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INTRODUCED BY IVERSON, BLAYLOCK, HARP, SHAW, 

ASAY, CODY, HOLLIDAY, HARPER, MARKS, NEUMAN, 

ABRAMS, D. BROWN, VAN VALKENBURG, KADAS, 

VINCENT, DONALDSON, NATHE, BRADLEY, 

POt"F, TVEIT, E. SMITH, BARDANOUVE 

BY REQUEST OF THE SELECT COMMITTEE ON WATER MARKETING 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING STATE WATER 

POLICY TO MAXIMIZE MONTANA'S INTERESTS IN THE INTERSTATE 

ALLOCATION OF WATER; AMENDING CRITERIA FOR WATER 

APPROPRIATION AND CHANGES IN APPROPRIATION; PROVIDING FOR A 

LIMITED WATER LEASING PROGRAM; EXEMPTING WATER RESERVATIONS 

FROM THE LEASING PROGRAM; PLACING CERTAIN PIPELINES UNDER 

TRE MONTANA MAJOR FACILITY SITING ACT; PROVIDING FOR WATER 

RESERVATIONS IN THE MISSOuRI RIVER BASIN; ESTABLISHING A 

WATER RESOURCES DATA MANAGEMENT SYSTEM; CREATING A PERHANENT 

WATER POLICY COMMITTEE; REPEALING TRE BAN ON THE USE OF 

WATER FOR COAL SLURRY; AMENDING SECTIONS 75-20-104, 

~5-i8-il67 75-20-218, 75-20-303, ~5-i&-3847 75-20-1202, 

85-1-203 THROUGH 85-1-205, 85-1-621, 85-2-102, 85-2-112, 

85-2-122, 85-2-124, 85-2-301, 85-2-311, 85-2-312, 85-2-316, 

85-2-402, MCA, AND SECTION 7, CHAPTER 706, LAWS OF 1983; 

REPEALING SECTION 85-2-104, MCA; AND PROVIDING AN EFFECTIVE 

DATE AND AN APPLICABILITY DATE." 
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WHEREAS, the Select Committee on Water Marketing was 

commissioned by the 1983 Legislature to undertake a study of 

the advantage~ and disadvantages of water marketing: and 

WHEREAS, t11e Select Committee in completing its study 

determined that Montana needs to address broader questions 

of water policy in order to secure Montana's interests in 

allocation and management of state waters: and 

WHEREAS, the Select Committee has presented a 

comprehensive package of recommendations that must 

considered as a whole; and 

be 

WHEREAS, these recommendations serve to revise 

Montana's water policy in order to maximize Montana's 

authority over management of state waters and other natural 

resources and to conserve water for existing and future 

beneficial uses by Montanans. 

THEREFORE, the Legislature of the State of Montana 

finds that this legislation and other recommendations of the 

Select Committee on Water Marketing constitute an 

appropriate revision of state water policy necessary to 

secure Montana's interests for present and future benefit to 

Montanans. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-102, MCA, is amended to read: 
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STANDING COMMITTEE REPORT 
SENATE 

MR. PRESIDENT 

We, vour commmee on .. ..!11>:+.\~~---~-~gp~~-~~-­

. HQ1J.~!!.!H.14. hav1ng had undercons1deratmn 

THIRD 
(BLAYLOCK) read•ng copy I BLUE 

color 

WATER POLICY REVISIONS 

Respectfully rep<Xt as follows. That. . ..... l.i.QP'.~~- .!=J.~.tJ;. .... 

be amended as follows: 

1. Title, line 20. 
Following: "•§-~9-~~'7" 
Insert: "75-20-202, • 

2. Page 8, line 20. 
Following: "River" 
Insert: "and-rt'S"tr ibutaries •• 

3. Page 11, line 19. 
Following: "requirements" 

.J>I!I:ItC.II ... 2 ~ .. . 19.85 

No ~aq 

. No .~.8P. 

Insert: ", including requirements for reserved water rights 
held by the United States for federal reserved lands and in 
trust for the various Indian tribes within the state's 
boundariesn 

IXXJIAS(; 

4. Page 20, lines 21 and 22. 
Following: ·~u on line 21 
Strike: "clear and convincing• 
Insert: "substant1al credible" 

OIX~II'lOO-: f) ;;/ jj_/1' 
Page 1 of 3 -~{,.~~ 

SENATOR DOROTHY ECK Chalrfll311 

) 

J 
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5. Page 22, line 7. 
Following: "requirements" 

MARCH 21 
·····-·········· 19.85 

Insert: ", includ1ng requirements for reserved water rights 
held by the United States for federal reserved lands and in 
trust for the various Indian tribes within the state's 
boundaries• 

6. Paqe 26, line 5. 
Following: "IN" 
Insert: "ins'Iae" 

7. Page 29, line 4. 
Following: "in" 
Insert: "inside" 

8. Page 33, line 13. 
Following: line 12 
Insert: •section 9. 
read: 

Section 75-20-202, MCA, is amended to 

"75-20-202. 
required under 
diligent onsite 
January 1, 1973. 

Exemptions. {1) A certificate is not 
this chapter for a facility under 
physical construction or in operation on 

(2) The board may adopt reasonable rules establishing 
exemptions from this chapter for the relocation, 
reconstruction, or upgrading of a facility that: 

(a) would otherwise be covered by this chapter; and 
(b) (i) is unlikely to have a significant 

environmental impact by reason of length, size, location, 
available space or right-of-way, or construction 
methods, or 

(ii) utilizes coal, wood, biomass, grain, wind, or 
sun as a fuel source and the technology of which will 
result in greater efficiency, promote energy conservation, 
and promote greater system reliability than the 
existing facility. 

(3) This chapter 
in 75-20 104 (lo) (c) t 

Ren~~ber: subsequent sections 

Page 2 of 3 )' ' ____, /[ / 
.. ~-:_/r~.:-~ _~-dL 

SENATOR DOROTHY ECK 

defined 

of 

to 
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9. Page 44, line 15. 
Following: "River" 

.. MA.RCH2.L .. 19..!3_5. 

Insert: "and its tributaries" 

10 o Page 49, line 22 o 

Following: "file" 
Strike: ••a claim" 
Insert: "an application" 

AND, AS AMENDED 
BE CONCURRED IN 

STATEMENT OF INTENT 
ADOPTED AND ATTACHED 
Page 3 of 3 

~ .. ~- ~ 

n _.#0 a 
····-·····-~·-·····-················ 

SENATOR DOROT~Y ECK Cha1rman 

Mr. President, 

STATEMENT OF INTENT 
HOUSE BILL 68 0 

SENATE NATURAL RESOURCES COMMITTEE 

We, your committee on Natural Resources ~aving had under 

consideration House Bill 680, attach the following statement 

of intent: 

A statement of intent is needed for House Bill 680 because 

section 21 extends the authority of the board and the department 

of natural resources and conservation to adopt rules relating 

to the provisions of the bill. Such extension of authority would 

include the authority to adopt rules relating to the implementation 

of water reservations on the Missouri River basin under section 15 

and relating to the leasing of water under section 12. 

In their implementation of this bill, the long-rangP goal 

of the board and the department must be to conserve and protect 

the water cesources of Montana for the use of all Montanans. Since 

agricultural uses of water constitute the ~gest uses by far, 

and a healthy economy of the state depends upo~ agriculture, the 

agricultural uses of water in Montana must be particularly 

conserved and protected. 

In developing rules implementing tt1is bill, and in entering 

into lease agreements with potential water users under section 12, 

it is the intent of the legislature that the department establish 

leasing rates which are commercially reasonable and take into 

account the financial abilities of a particular sector of the 

economy to lease water at various rates. Accordingly, it is 
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contemplated that leasing rates for agricultural uses of water 

will be considerably lower than rates for industrial uses, as 

an example. 

It is also the intent of the legislature that water be 

made available through the leasing program at minimal cost to 

potential users who may wish to benefit from a water use project 

of a third party. An example would be an irrigation district or 

a municipality in Montana that may desire to tap into a pipeline 

conveying water out-of-state. Provision for such incidental 

beneficial ·..1ses is authorized under section 12 (8) of the bill. 

In encering into a lease of water, the department shall 

include a provision in the lease that other ex~IDg or planned 

uses of water in Montana will be fully protected during a low 

water year. All of the criteria listed in 85-2-311 must be 

applied and considered by the department before it decides to 

enter into a lease of water .. 

In the implementation of \"later reservations in the Missouri 

River basin, it is the intent of the legislature that applicants 

for agricultural reservations be given equal tre,ltment and oppor-

tunity to reserve water as that afforded applicants for instream 

uses. ~o the extent possible, equal treatm~nt and opportunity 

includes the provision of financial resources and technical 

assist~nce to such applicants. 

If an application for ~ slurry pipeline 15 rec~ived by the 

depart~ent of natural resources and conservation under the \-•' 

Statement of Intent 
House Bill 680 
Page 3 

Montana Major Facility Siting Act, it is the intent of the 

legislature that the department and board of natural resources 

and conservation shall consider and document the potential 

adverse economic impacts, if any, on railroads and railroad 

employment as required by 75-20-301 {3) and 75-20-503. 'l'he board 

shall alsO, to the extent feasible, require mitigation of these 

adverse impacts. 
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Color 

1. Page 6, line 1. 
Following: "department" 
Insert: '' with the approval of the board," 

2. Page 22, line 3. 
Strike: "a public hearing" 
Insert: "one or more public hearings" 

3. Page 22, line 18. 
Following: nafter" 
Strike: "a public hearing'' 
Insert: "one or more public hearings" 

4. Page 24, line 2. 
Following: "hold" 
Strike: "a hearing" 
Insert: "one or more hearings" 

5. Page 24, lines 4 and 5. 
Following: "hold" on line 4 
Strike : "a hearing" 
Insert: "one or more hearings" 

6. Page 40, line 3. 
Following: "Montana." 
Insert: "Water leases issued under this program must be 
approved by the board." 
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STATEMENT OF INTENT 

HOUSE BILL 680 

Senate Natural Resources Committee 

A statement of intent is needed for House Bill 680 

because section 21 extends the authority of the board and 

the department of natural resources and conservation to 

adopt rules relating to the provisions of the bill. Such 

extension of authority would include the authority to adopt 

rules relating to the implementation of water reservations 

on the Missouri River basin under section 15 and relating to 

the leasing of water under section 12. 

In their implementation of this bill, the long-range 

goal of the board and the department must be to conserve and 

protect the water resources of Montana for the use of all 

Montanans. Since agricultural uses of water constitute the 

largest uses by far6 and a healthy economy of the state 

depends upon agriculture, the agricultural uses of water in 

Montana must be particularly conserved and protected. 

In developing rules implementing this bill, and in 

entering into lease agreements with potential water users 

under section 12, it is the intent of the legislature that 

the department establish leasing rates which are 

commercially reasonable and take into account the financial 

abilities of a particular sector of the economy to lease 
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water at various rates. Accordingly, it is contemplated 

that leasing rates for agricultural uses of water will be 

considerably lower than rates for industrial uses, as an 

example. 

It is also the intent of the legislature that water be 

made available through the leasing program at minimal cost 

to potential users who may wish to benefit from a water use 

project of a third party. An example would be an irrigation 

district or a municipali-ty in Montana that may desire to tap 

into a pipeline conveying water out of state. Provision for 

such incidental beneficial uses is authorized under section 

12(8) of the bill. 

In entering into a lease of water, the department shall 

include a provision in the lease that other existing or 

planned uses of water in Montana will be fully protected 

during a low-water year. All of the criteria listed in 

85-2-311 must be applied and considered by the department 

before it decides to enter into a lease of water. 

In the implementation of water reservations in the 

Missouri River basin, it is the intent of the legislature 

that applicants for agricultural reservations be given equal 

treatment and opportunity to reserve water as that afforded 

applicants for instream uses. To the extent possible, equal 

treatment and opportunity includes the provision of 

financial resources and technical assistance to such 

-2- REFERENCE BILL 
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1 applicants. 

2 If an application for a slurry pipeline is received by 

3 the department of natural resources and conservation under 

4 the Montana Major Facility Siting Act, it is the intent of 

5 the legislature that the department and board of natural 

6 resources and conservation shall consider and document the 

7 

8 

9 

potential adverse economic impacts, if any, on railroads and 

railroad employment as required by 75-20-301(3) and 

75-20-503. The board shall also, to the extent feasible, 

10 require mitigation of these adverse impacts. 

-3-
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HOUSE BILL NO. 680 

INTRODUCED BY IVERSON, BLAYLOCK, HARP, SHAW, 

ASAY, CODY, HOLLIDAY, HARPER, MARKS, NEUMAN, 

ABRAMS, D. BROWN, VAN VALKENBURG, KADAS, 

VINCENT, DONALDSON, NATHE, BRADLEY, 

POFF, TVEIT, E. SMITH, BARDANOUVE 

BY REQUEST OF THE SELECT COMMITTEE ON WATER MARKETING 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING STATE WATER 

POLICY TO MAXIMIZE MONTANA'S INTERESTS IN THE INTERSTATE 

ALLOCATION OF 

APPROPRIATION 

WATER; AMENDING CRITERIA FOR WATER 

AND CHANGES IN APPROPRIATION; PROVIDING FOR A 

LIMITED WATER LEASING PROGRAM; EXEMPTING WATER RESERVATIONS 

FROM THE LEASING PROGRAM; PLACING CERTAIN PIPELINES UNDER 

THE MONTANA MAJOR FACILITY SITING ACT; PROVIDING FOR WATER 

RESERVATIONS IN THE MISSOURI RIVER BASIN; ESTABLISHING A 

WATER RESOURCES DATA MANAGEMENT SYSTEM; CREATING A PERMANENT 

WATER POLICY COMMITTEE; REPEALING THE BAN ON THE USE OF 

WATER FOR COAL SLURRY; AMENDING SECTIONS 75-20-104, 

~S-~9-~%60 75-20-202, 75-20-218, 75-20-303, 15-~9-394, 

75-20-1202, 85-1-203 THROUGH 85-1-205, 85-1-621, 85-2-102, 

85-2-112, 85-2-122, 85-2-124, 85-2-301, 85-2-311, 85-2-312, 

85-2-316, 85-2-402, MCA, AND SECTION 7, CHAPTER 706, LAWS OF 

l983; REPEALING SECTION 85-2-104, MCA; AND PROVIDING AN 

EFFECTIVE DATE AND AN APPLICABILITY DATE." 
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WHEREAS, the Select Committee on Water Marketing was 

commissioned by the 1983 Legislature to undertake a study of 

the advantages and disadvantages of water marketing; and 

WHEREAS, the Select Committee in completing its study 

determined that Montana needs to address broader questions 

of water policy in order to secure Montana's interests in 

allocation and management of state waters; and 

WHEREAS, the Select Committee has presented a 

comprehensive package of recommendations that must be 

considered as a whole; and 

WHEREAS, these recommendations serve to revise 

Montana's water policy in order to maximize Montana's 

authority over management of state waters and other natural 

resources and to conserve water for existing and future 

beneficial uses by Montanans. 

THEREFORE, the Legislature of the State of Montana 

finds that this legislation and other recommendations of the 

Select Comrni ttee on Water Marketing constitute an 

appropriate revision of state water policy necessary to 

secure Montana's interests for present and future benefit to 

Montanans. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-102, MCA, is amended to read: 
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M85-2-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1) "Appropriate" means to divert, impound, or 

withdraw (including by stock for stock water) a quantity of 

water or, in the case of a public agency, to reserve water 

in accordance with 85-2-316, 

( 2) "Beneficial 

means..:_ 

use", unless otherwise provided, 

~ a use of water for the benefit of the 

appropriator, other persons, 

not limited to agricultural 

or the public, including but 

(including stock water), 

domestic, fish and wildlife, industrial, irrigation, mining, 

municipal, power, and recreational uses: and 

(b) a use of water appropriated by the department for 

the state water leasing program under [section ±4 %i 13) and 

of water leased under a valid lease issued by the department 

under [section 14 l~ lll· 

( 3) 11 Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) ~certificate'' means a certificate of water right 

issued by the department. 

(5) 11 Change in appropriation right .. means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

t5till ••neclaration" means the declaration of an 
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existing right filed with the department under section 8, 

Chapter 452, Laws of 1973. 

t6t.ill "Department 11 means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

tTtill "Existing right" means a right to the use of 

water which would be protected under the law as it existed 

prior to July 1, 1973. 

tBtill "Groundwater•• means any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

t9tlli.l "Permit" means the permit to appropriate issued 

by the department under 85-2-301 through 85-2-303 and 

85-2-306 through 85-2-314. 

tt9t1!!1 "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

fl=%t..!..l:ll "Political subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

ttit-•sr~rry•--means--a--mixt~re-ef-water-a"d-iftsoi~b%e 
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ft\at-ef'i:a:lo 

(13) "Waste" means the unreasonable loss of water 

through the design or negligent operation of an 

appropriation or water distribution facility or the 

application of water to anything but a beneficial use. 

(14) 11 Water•• means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(15} uwater division" means a drainage basin as defined 

in 3-7-102. 

{16) "Water judge .. means a judge as provided for in 

Title 3, chapter 7. 

(17) "Water master" means a master as provided for in 

Title 3, chapter 7. 

(18) ''Well'' means any artificial opening or excavation 

in the ground, however made, by which groundwater is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn.~ 

Section 2. Section 85-1-204, MCA, is amended to read: 

"85-1-204. Department powers over state waters. (l) 

The department, with the approval of the board, may sell, 

lease, and otherwise dispose of all waters which may be 

impounded under this chapter, and the water may be sold for 

the purpose of irrigation, development of power, watering of 

-5- HB 680 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0680/03 

stack, or any other· purpose. The department, WITH THE 

APPROVAL OF THE BOARD, may also lease water under the state 

water leasing program established under the provisions of 

[section %4 %i ~To the extent that it may be necessary 

to carry out this chapter and subject to a compliance with 

the other provisions of this chapter, the department has 

full control of all the water of the state not under the 

exclusive control of the United States and not vested in 

private ownership, and it shall take such steps as may be 

necessary to appropriate and conserve the same for the use 

of the people. The authority of the department conferred by 

this chapter extends and applies to rights to the natural 

flow of the waters of this state which it may acquire, with 

the approval· of the board, by condemnation, purchase, 

exchange, appropriation, or agreement. 

(2) For the purpose of regulating the diversion of 

those waters, the department may enter upon the means and 

place of use of all appropriators for making surveys of 

respective rights and seasonal needs. 

(3) The department may take into consideration the 

decrees of the courts of this state having jurisdiction 

which purport to adjudicate the waters of a stream or its 

tributaries, and a fair, reasonable, and equitable 

reconciliation shall be made between the claimants asserting 

rights under different decrees and between decreed rights 
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and asserted rights of appropriation not adjudicated by any 

court. 

(4) The department, at its discretion, may hold 

hearings relating to the rights of respective claimants 

after first giving such notice as it considers appropriate 

and make findings of the date and quantity of appropriation 

and use of all claimants which the department will recognize 

and observe in diverting the waters which it owns. The 

department may police and distribute to the owner of the 

recognized appropriation the waters due him upon request and 

under terms agreed upon. 

(5) The department, when engaged in controlling and 

dividing the natural flow of a stream under the authority 

granted by this chapter, is exercising a police power of the 

state, and water commissioners appointed by any court may 

not deprive the department of any of the waters owned or 

administered under agreement with respective owners. The 

owner of a prior right contending that the department is not 

recognizing and respecting the appropriation may resort to a 

court for the purpose of determining whether or not the 

rights of the claimant have been invaded, and the department 

shall observe the terms of the final decree. 

(6) When the department impounds or acquires the right 

of appropriation of the waters of a stream it may divert or 

authorize the diversion at any point on the stream or any 
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portion thereof when it is done without injury to a prior 

appropriator. 11 

Section 3. Section 85-2-301, MCA, is amended to read: 

"85-2-301. Right to appropriate. ill After July l, 

1973, a person may not appropriate water except as provided 

in this chapter. A person may only appropriate water for a 

beneficial use. 

(2) (a) Only the department may appropriate water by 

permit ~nder-85-%~3%% in either of the following instances: 

(i) for transport outside the following river basins: 

!A} the Clark Fork River and its tributaries to its 

confluence with Lake Pend Oreille in Idaho; 

!B) the Kootenai River and its tributaries to its 

confluence with Kootenay Lake in British Columbia: 

(C) the St. Mary River and its tributaries to its 

confluence with the Oldman River in Alberta~ 

(D) the Little Missouri River and its tributaries to 

its confluence with Lake Sakakawea in North Dakota; 

(E) the Missouri River and its tributaries to its 

confluence with the Yellowstone River in North Dakota; and 

(F) the Yellowstone River AND ITS TRIBUTARIES to its 

confluence with the Missouri River in North Dakota; or 

{ii) whenever water in excess of 4,000 acre-feet a year 

and 5.5 cubic feet per second, for any use, is to be 

consumed. 
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(b) Water for these purposes or in these amounts may 

be leased from the department by any person under the 

provisions of [section !! li ~ 

ill A right to appropriate water may not be acquired 

by any other method, including by adverse use, adverse 

possession, prescription, or estoppel. The method prescribed 

by this chapter is exclusive ... 

Section 4. Section 85-2-311, MCA, is amended to read: 

"85-2-311. Criteria for issuance of permit. (1} Except 

as provided in subsections (2) aft~--t3t through (4), the 

department shall issue a permit if the applicant proves by 

substantial credible evidence that the following criteria 

are met: 

(a) there are unappropriated waters in the source of 

supply: 

(i) at times when the water can be put to the use 

proposed by the applicant; 

(ii) in the amount the applicant seeks to appropriate; 

and 

(iii) throughout the period during which the applicant 

seeks to appropriate, the amount requested is available: 

{b~ the water rights of a prior appropriator will not 

be adversely affected: 

(c) the proposed means of diversion, construction, and 

operation of the appropriation works are adequate; 
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(d) the proposed use of water is a beneficial use; 

(e) the proposed use will not interfere unreasonably 

with other planned uses or developments for which a permit 

has been issued or for which water has been reserved. 

(2) tat The department may not issue a permit for an 

appropriation of !87888 4,000 or more acre-feet of water a 

year or-%5 and 5.5 or more cubic feet per second of water 

unless t~-a££irmaeiwe%y-£iftds the applicant proves by clear 

and convincing evidence that: 

t~t~ the criteria in subsection (1) are met; 

ti~t121 tne--appl~eant--has--preveft---&y---e%ear---and 

eonYineing--e•idenee-that the rights of a prior appropriator 

will not be adversely affected; 

tii~ti£1 the proposed appropriation is a reasonable 

use. Such a finding shall be based on a consideration of the 

following: 

tA71il the existing demands on the state water supply, 

as well as projected demands such as reservations of water 

for future beneficial purposes, including municipal water 

supplies, irrigation systems, and minimum streamflows for 

the protection of existing water rights and aquatic life; 

tBtliil the benefits to the applicant and the state; 

tet--the-econom%c-reasibiiity-eE-the-~re;eet; 

tBtili!l the effects on the quantity7 and quality;--and 

~otabi~±ty of water for existing beneficial uses in the 
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source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made: 

tBt~ the effects on private property rights by any 

creation of or contribution to saline seep; and 

tPti!il the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

tet--A-perm±t-for-aft-appropria~ioft-for-a-d±versioft--£er 

a--cena~mpt~¥e--~se--ef--i&T&66-or-more-aer~-feet-o£-water-a 

year-er-i5-or-more-e~b±c-£ee~-per-seeond-ef-water-ander-thi~ 

sabsece±on-may-not-be-iss~ed-aniess-tfte-~epartment-~etitions 

the-%eg%s±atare-end-the-~eg~sia~ur~-a££~rms-~he-r~nd~~~s--o£ 

~he-depar~men~o 

(3) (a) The state of Montana has lens recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, INCLUDING REQUIREMENTS FOR RESERVED WATER 

RIGHTS HELD B¥ THE UNITED STATES FOR FEDERAL RESERVED LANDS 

AND IN TRUST FOR THE VARIOUS INDIAN TRIBES WITHIN THE 

STATE'S BOUNDARIES. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 
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not in conflict with the public welfare of its citizens or 

the conservation of its waters, the criteria in this 

subsection (3) must be met before out-of-state use may 

occur. 

(b) The department may not issue a permit for the 

appropriation of water for withdrawal and tranSfortation for 

use outside the state unless the applicant proves by clear 

and convincing evidence that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (1) or (2) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii} the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c} In determining whether the applicant has proved by 

clear and convincing evidence that the requirements of 

subsections (l)(b)(ii) and (3)(b)(iii) are met, the 

department shall consider the following factors:-

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

application could feasibly be transported to alleviate water 

shortages within the state of Montana; 
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(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a permit or a lease to withdraw 

and transport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 

Montana governing the appropriation, lease, and use of 

~ 

t3ti!l An appropriation, diversion, impoundment, use, 

restraint, or attempted appropriation, diversion, 

impoundment, use, or restraint contrary to the provisions of 

this section is ~ttii-end-ve±d invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized appropriation, 

diversion, impoundment, use, or other restraint. No person 

or corporation may, directly or 

through an agent, officer, 

indirectly, personally 

or employee, attempt 

or 

to 

appropriate, divert, impound, use, or otherwise restrain or 

control waters within the boundaries of this state except 

in accordance with this section.'' 

Section 5. Section 85-2-312, MCA, is amended to read: 

''85-2-312. Terms of permit. {1) The department may 

issue a permit for less than the amount of water requested, 

-13- HB 680 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

HB 0680/03 

but in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department may 

require modification of plans and specifications for the 

appropriation or related diversion or construction. Tt Based 

~pen-~h~-eP~~eP*e-%~s~ed-~n-85-i-3rr,-~he THE department may 

issue a permit subject to terms, conditions, restrictions, 

and limitations it considers necessary ~e-proteet-~he-~~~h~~ 

e£--et"e~--app~op~iaee~s TO SATISFY THE CRITERIA LISTED IN 

85-2-311, and it may issue temporary or seasonal permits. A 

permit shall be issued subject to existing rights and any 

final determination of those rights made under this chapter. 

(2) The department may limit the time for commencement 

of the appropriation works, completion of construction, and 

actual application of the water to the proposed beneficial 

use. In fixing those time limits, the department shall 

consider the cost and magnitude of the project, the 

engineering and physical features to be encountered, and, on 

projects designed for gradual development and gradually 

increased use of water, the time reasonably necessary for 

that gradual development and increased use. For good cause 

shown by the permittee, the department may in its discretion 

reasonably extend time limits. 

{3) The original of the permit shall be sent to the 

permittee, and a copy shall be kept in the office of the 
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department in Helena. 

(4) The department shall prov~de to the county clerk 

and recorder of the county wherein the point of diversion or 

place of use is located quarterly reports and an annual 

summary report of all water right permits, certificates, and 

change approvals issued by the department within the 

county." 

Section 6. Section 85-2-124, MCA, is amended to read: 

"85-2-124. Fees for environmental impact statements. 

(1) Whenever the department determines that the filing of an 

application (or a combination of applications) for a permit 

or approval under this chapter requires the preparation of 

an environmental impact statement as prescribed by the 

Montana Environmental Policy Act and the application (or 

combination of applications) involves the use of te,eee 

4,000 or more acre-feet per year e~-%5 and 5.5 or more cubic 

feet per second of water, the applicant shall pay to the 

department the fee prescribed in this section. The 

department shall notify the applicant in writing within 90 

days of receipt of a correct and complete application (or a 

combination of applications) if it determines that an 

environmental impact statement and fee is required. 

(2) Upon notification by the department under 

subsection (1), the applicant shall pay a fee based upon the 

estimated cost of constructing, repairing, or changing the 
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appropriation and diversion facilities as herein provided. 

The maximum fee that shall be paid to the department may not 

exceed the fees set forth in the following declining scale: 

2\ of the estimated cost up to $1 million; plus 1\ of the 

estimated cost over $1 million and up to $20 million; plus 

1/2 of 1% of the estimated cost over $20 million and up to 

$100 million; plus 1/4 of 1\ of the estimated cost over $100 

million and up to S300 million; plus l/8 of 1\ of the 

estimated cost over $300 million. The fee sha 11 be 

deposited in the state special revenue fund to be used by 

the department only to comply with the Montana Environmental 

Policy Act in connection with the application(s). Any 

amounts paid by the applicant but not actually expended by 

the department shall be refunded to the applicant. 

(3) The department and the applicant may determine by 

agreement the estimated cost of any facility for purposes of 

computing the amount of the fee to be paid to the department 

by the applicant. The department may contract with an 

applicant for: 

Ia) the development of information by the applicant or 

a third party on behalf of the department and the applicant 

concerning the environmental impact of any proposed activity 

under an application; 

(b) the division of responsibility between the 

department and an applicant for supervision over, control 
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of, and payment for the development of information by the 

applicant or a third party on behalf of the department and 

the applicant under any such contract or contracts; 

{C) the use or nonuse of a fee or any part thereof 

paid to the department by an applicant. 

(4) Any payments made to the department or any third 

party by an applicant under any such contract or contracts 

shall be credited against any fee the applicant must pay 

hereunder. The department and the applicant may agree on 

additional credits against the fee for environmental work 

performed by the applicant at the applicant's own expense. 

(5) No fee as prescribed by this section may be 

assessed against 

has 

an applicant for a permit or approval if 

also filed an application for a the applicant 

certificate of environmental compatibility or public need 

pursuant to the Montana Major Facility Siting Act and the 

appropriation or use of water involved in the application{s) 

for permit or approval has been or will be studied by the 

department pursuant to that act. 

{6) This section shall apply to all applications, 

pending or hereinafter filed, for which the department has 

not, as of April 9, 1975, commenced writing an environmental 

impact statement. This section shall not apply to any 

application, the fee for which would not exceed S2,500. 

(7) Failure to submit the fee as required by this 
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section shall void the application(s). 

(8) The department may in its discretion rely upon the 

environmental studies, investigations, reports, and 

assessments made by any other state agency or any person, 

including any applicant, in the preparation of its 

environmental impact statement." 

Section 7. Section 85-2-402, MCA, is amended to read: 

"85-2-402. Changes in appropriation rights. tit--An 

.appropr :i: at 0 r- ftl.8 y-ftot:- e ha" g II!- t: he -p3::aee -e e -d i- ~~te 2:' s :i-el'!l 7 -pi-a ee_-0£ 

ttse,-p~rpo~e-o£-ttse,-or-plaee-o£-st:ora~e-exeept-as-perm±tted 

~"der-thi~-seetie"-a"d-appro~~ted-by-the-departmeftto 

tit--fhe--departmeftt--shall-ap~rove-the-proposed-ehange 

±E-±t-determi-ne~-that-the-pr-oposed-ehange-wi-ii-not-ad•erseiy 

a£Eeet-the--ri-ghts--o£--ot:her--persons.--i£--t:he--departmeftt 

determiftes--that--the-proposed-ehange-mi-ght-ad•ersely-a££eet 

t~e-ri-ghts-o£-other-persons,-not±ee-o£-the--proposed--ehange 

shail---ee---g±~~teft--:i-n--aeeordaftee--with--85-i-39~.--r£--~he 

department-determines-that-an-objeetioft-E±ied--by--a--person 

whose-r±ghts-may-be-a£reeted-states-a-•alid-ob;eet±on-to-the 

~roposed-ehange,-the-department-sha%±-hold-a-hearing-thereon 

pr±or--to--tts--approwal--or--deftial-of-the-proposed-eha~~eo 

eb;ee~±ons-shali-meet-ehe-req~i~em~nt~-o£--85-~-368titt--and 

~ear±ftgs-~h~%%-be-~e~d-±n-aeeordanee-w±th-8S-~-389o 

t3t--An--eppropr±etor--oE--more--than-i5-ett~±e-£eet-per 

~econd-mey-not-ehan~e-the-ptlrpo~e-o~-~~e-eE-an-appropriat±on 
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r~~h~--r~om--an--a~rie~it~rai--er--~rr±gation--~se---to---en 

±nd~s~ria%-~~eo 

t4t--~he--~epartment--may--approv~--a-ehan9e-~~bjeet-to 

sueh-terms,-eeftdit±ons,--restrietions,--and--iim±tat±ens--~t 

eons±ders---neeessary---to---preteet--the--r±~hts--o£--other 

a~propr±atorst--inei~d±ng--i±m±tat±ens--on--the---time---ror 

eempiet±on-o£-the-eftan~eo 

t5t--f£--a--ehange--~s-no~-eomp±e~ed-as-app•o¥ed-by-the 

department-or-±£-the-terms7--eondit±onsT--restriet±ens,--and 

i±mitat±ons--o£--the--ehan~e-approval-are-not-eompl±ed-w±th7 

the--department--mey,--alter--notice--and--opportun±ey---£or 

hearing,--require--the--appropr~aeor--te--~how-eatts~-why-the 

ehange-appreva%-she~%0-noe-b~-mediEied-e~--reYe~edo--lf--ehe 

a~pro~r%a~o~--Ea~%s-to-shew-~~E£%etent-ea~~e,-ene-departme~e 

may-med±£y-or-reve~~-th~-ehanqe-appreYa%o 

t6t--Wi~he~t--ebta~n%nq---pr~er--~apprevai---from---the 

departmentt-an-appropr±ator-may-net-~eYer-a%±-er-eny-part-e£ 

an--appreprtation--r~ght--from--the--±and--to--wh~eh--~t--~s 

appHrtenantT-se%%-the-apprepr±at±en-right-for-e~her-pHrposes 

or--te--other--iands,--er--ma~e--the---appropriation---r±ght 

appartenant-to-other-iandso-~he-depar~ment-sha%%-approve-the 

proposed--ehan~e--~f--it-determines-that-the-proposed-ehenge 

w±%%-not-adverseiy-af£eet-the-water-rrghts-of-other-personso 

%£-the-depar~ment-determines-that-the-proposed-ehange--m±ght 

adversety--effect--the-water-riqhts-o£-ether-persofts7 -notiee 
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o£-the-propesed-eha~qe-m~st--be--giYen--~n--aeeordanee--~i~h 

85-E-39~o---%£---the--depar~ment--then--determ~nes--that--an 

eb;eee~e~-£~%ed-by--a--person--whes~--water--r~g~ts--may--be 

a££eeted--atates--a--~a%±d-ob;eetieft-to-the-preposed-ehange, 

the-department-shaii-he%d-a-hearing--~~ereo~--prtor--~o--~ts 

a~provai--or--de~ial-e£-the-~roposed-ehange~-eb;eetiena-m~st 

meet-the-req~irements-o£-85-i-398,-a~d-hearings-mttst-be-hetd 

~ft-aeeordanee-with-85-i-3697 (1) An appropriator may not 

make a change in an appropriation right except as permitted 

under this section and with the approval of the department 

or, if applicable, of the legislature. 

(2} Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible ~vidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

tc) The proposed use of water is a benef:cial use. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of ~.ooo or more 

acre-feet of water a year and 5.5 or more cubic feet per 
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second of water unless the appropriator proves by eiear--end 

eonv±ne±ng SUBSTANTIAL CREDIBLE evidence that: 

(a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A 

finding of reasonable use must be based on a consideration 

of: 

{i) the existing demands on the state water supply, as 

well as projected demands of water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum strearnflows for the protection of 

existing water rights and aquatic life; 

{ii) the benefits to the apPlicant and the state: 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

{vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant t~ Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that resul~s in 4,000 
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or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

a-p~blte-~eart"g ONE OR MORE PUBLIC HEARINGS. 

{5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the'necessity 

to maintain adequate water supplies for the state's water 

requirements, INCLUDING REQUIREMENTS FOR RESERVED WATER 

RIGHTS HELD BY THE UNITED STATES FOR FEDERAL RESERVED LANDS 

AND IN TRUST FOR THE VARIOUS INDIAN TRIBES WITHIN THE 

STATE'S BOUNDARIES. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for ~~~~~~~~use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 
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approves after a-p~bi~e-ftearing ONE OR MORE PUBLIC HEARINGS 

that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met: 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

{iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections !5)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

Iii) whether the water that is the subject of the 

proQ_ose<L_<;~§Jnge in a_ppropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 
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the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

~ 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold a-h~ar~ftg ONE OR MORE HEARINGS in 

accordance with 85-2-309 prior to its approval or denial of 

the proposed change. The department shall provide notice 

and may hold a-hear~ftg ONE OR MORE HEARINGS upon any other 

proposed change if it determines that such a change might 

adversely affect the rights of other persons. 

!7} The department or the legislature, if applicable, 

may approve a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

preeeet-~he-ri9hes-o£-o~her-per~e~~-8ftd satisfy the criteria 

of this section, including limitations on the time for 

completion of the change. 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 
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complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient 

cause, the department may modify or revoke the change 

approval. 

t~ti!l The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

tBti!Ql A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized change in 

appropriation right. No persor. or corpora~ion may, directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section." 

Section 8. Section 75-20-104, MCA, is amended to read: 

~75-20-104. Definitions. In this chapter, unless the 

context requires otherwise, the following definitions apply: 
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(1) "Addition thereto" means the installation of new 

machinery and equipment which would significantly change the 

conditions under which the facility is operated. 

(2) "Application" means an application for a 

certificate submitted in accordance with this chapter and 

the rules adopted hereunder. 

(3) ''Associated facilities'' includes but is not 

limited to transportation links of any kind, aqueducts, 

diversion dams, PIPELINES, transmission substations, storage 

ponds, reservoirs, and any other device or equipment 

associated with the production or delivery of the energy 

form or product produced by a facility, except that the term 

does not include a facility OR A NATURAL GAS OR CRUDE OIL 

GATHERING LINE 17 INCHES OR LESS IN INSIDE DIAMETER. 

(4) "Board 11 means the board of natural resources and 

conservation provided for in 2-15-3302. 

(5) "Board of health" means the board of health and 

environmental sciences provided for in 2-15-2104. 

(6) "Certificate'' means the certificate of 

environmental compatibility and public need issued by the 

board under this chapter that is required for the 

construction or operation of a facility. 

{ 7) "Corrunence to canst ruct" means: 

(a) any clearing of land, excavation, construction, or 

other action that would affect the environment of the site 
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or route of a facility but does not mean changes needed for 

temporary use of sites or routes for nonutility purposes or 

uses in securing geological data, including necessary 

borings to ascertain foundation conditions; 

(b) the fracturing of underground formations by any 

means if 

development 

employing 

such activity is related to the possible future 

of a gasification facility or a facility 

geothermal resources but does not include the 

gathering of geological data by boring of test holes or 

other underground exploration, investigation, or 

experimentation; 

(c) the commencement of eminent domain proceedings 

under Title 70, chapter 30, for land or rights-of-way upon 

or over which a facility may be constructed; 

(d) the relocation or upgrading of an existing 

facility defined by (b) or (c) of subsection (10), including 

upgrading to a design capacity covered by subsection 

(lO)(b), except that the term does not include normal 

maintenance or repair of an existing facility. 

(8) "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(9) "Department of health" means the department of 

health and environmental sciences provided for in Title 2, 

chapter 15, part 21. 
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(10) 11 Facility 11 means: 

(a) except for crude oil and natural gas refineries, 

and-faei%i~ies-snd-sssoe~aeed--£aeiiie~es--desi~ned--fer--er 

capabie--o£--prodaeing,-qather~nq7-proeess*n~r-transmittinq, 

trafts~ertift9T-er-4istribot±ng-erode-o±i-or-natarai-qasr and 

those facilities subject to The Montang Strip and 

Underground Mine Reclamation Act, each plant, unit, or other 

facility and associated facilities designed for or capable 

of: 

(i} generating 50 megawatts of electricity or more or 

any addition thereto (except 

approved by the department 

sciences added to an existing 

cost in excess of $10 millioni 

pollution control facilities 

of health and environmental 

plant) having an estimated 

(ii) producing 25 million cubic feet or more of gas 

derived from coal per day or any addition thereto having an 

estimated cost in excess of $10 millioni 

(iii) producing 25,000 barrels of liquid hydrocarbon 

products per day or more or any addition thereto having an 

estimated cost in excess of $10 million; 

(iv) enriching uranium minerals or any addition thereto 

having an estimated cost in excess of $10 million; or 

(v) utilizing or converting 500,000 tons of coal per 

year or more or any addition thereto having an estimated 

cost in excess of $10 million; 
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(b) each electric transmission line and associated 

fac·ilities of a design capacity of more than 69 kilovolts, 

except that the term does not include an electric 

transmission line and associated facilities of a design 

capacity of 230 kilovolts or less and 10 miles or less in 

length; 

tet--eaeh-pipeline-and-assoeia~ed--faei~it~e~--designeO 

£e~-o~-eapabre-e£-transpert~n9-gas-texcept-£or-nat~ra~-gaet; 

water 7 --~r-r~q~~d-hydroearben-prodttets-£rom-or-to-a-£ac~itty 

rocated-withtn-or-w±thottt-this-state-o£-the--s±ze--±nd±eated 

±n-sttbseet±on-ti8ttat-of-this-seet~on; 

tdt(C) each pipeline, WHETHER PARTIALLY OR WHOLLY 

WITHIN THE STATE, greater than 17 inches in INSIDE diameter 

and 30 miles in length, and associated facilities; 

tdt~ any use of geothermal resources, including 

the use of underground space in existence or to be created, 

for the creation, 

or capable of 

equivalent to 25 

use, or conversion of energy, -designed for 

producing geothermally derived power 

million Btu per hour or more or any 

addition thereto having an estimated cost in excess of 

$750,000: 

tett~t{E) any underground in s1tu gasification of 

coal. 

(11) "Person" means any individual, group, firm, 

partnership, corporation, cooperative, association, 
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government subdivision, government agency, local government, 

or other organization or entity. 

(12) "Transmission substation'' means any structure, 

device, or equipment assemblage, commonly located and 

designed for voltage regulation, circuit protection, or 

switching necessary for the construction or operation of a 

proposed transmission line. 

(13) ''Utility'' means any person engaged in any aspect 

of the production, storage, sale, delivery, or furnishing of 

heat, electricity, gas, hydrocarbon products, or energy in 

any form for ultimate public use." 

seeeion-9T--Seee%on-75-%6-%i6r-MEA,-ie-ame~ded-to-read~ 

~T5-~9-ii6~--se~dy,--evai~aeionT-~ftd-report-on-propo~ed 

Eaeiiity----a~~±~eanee-by-other-ageneie~T--t~7-AEter-reee±~t 

of-an-app~ieation,-eae-department-and-depertmene--o£--heaith 

ehail--within--99-daye-nott£y-the-appiieant-in-wr±ting-t~8t~ 

tat--the-appi±eae±on-is-±n-eompiianee-an~--is--aeeepted 

a~-eomp~ete;-or 

tbt--the--appiieation-te-not-±n-eompiianee-and-ii~t-the 

de£±eieneie~--therein;--and---~pon---eorreeeion---or---these 

defieiene±es---and---resttbmission---by--the--appiieantr--the 

department-anrl-rlepartmene-o£-~eaith--shali--w±th±n--39--day~ 

not±£y--the--applieant-±n-writing-that-the-app±ieation-is-in 

eompiianee-and-i~-aeeepted-as-eomplete~ 

t%t--Bpon-re~ei~t--o£--~n--a~pl±~8tion--eomp~y±n~--with 
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Sftd--tet thro~gh--fdt er-~5-z9-t94f±9t-whieh-is-39-mi±es-er 

~ess-±n-%en~~ft,-tae-dep~rtment-shell-make-a--repore--ee~-tbe 

board---wftieh---sha%%---eentain--the--de~artment~e--st~diee7 

eval~ations,--reeommendations,--other--pertinent---doc~ments 

~es~it±ng---£rom---its---st~dy---and---evai~at±on,---and--an 

env~renmentai-±m~aet-etatement-or-ana~ye±s-prepared-ptlrstlant 

to-the-Montana-Env±ronmentai-Poiiey--Aet,--i£--anyo--f£--the 

appi±eat±on-ie-for-a-eomb±nat±on-o£-two-or-more--£ae±i±t±ee7 

the-department-shaii-make-its-report-to-the-board-within-tne 

greater--o£--the--ien9ths--o£--t±me--prov±ded--£or--±n--~h~s 

s~bsee~±eft-fer-either-e£-~he-fac±iit~es~ 

t5t--~ne--depa~tmeftt~--of--h±ghways;--commerce;---£±~n7 

w±id%i£e 7--and--parks;--sta~e--lands7--re~enoe~--and--pobi±e 

~er~±ee--re~~iat±o"---shall---repor~---~~---the---department 

±nfermat±on--reiat±n~--to-the-~mpeet-e£-the-proposed-site-on 

eaeh-departmefttks-area-o£-expert±se~-The-report-may--±fte±ode 

op±n±ons--as--to--the--ad~±sab±i±ty-e£-grent±ng,-denying7 -or 

mod±£y±ng-the-cert±f±eate~--The--department--~haii--aiioeate 

fnnds--obta~ned--from--f±i±ng-£ees-to-the-depar~ments-me~±ftg 

reports--to--re±mborse--them--for--the--eosts--o£--eomp±i±ng 

±n£ormat±on-and-±sso±ng-the-req~±red-reporto» 

SECTION 9. SECTION 75-20-202, MCA, IS AMENDED TO READ: 

"75-20-202. Exemptions. (1) A certificate is not 

required under this chapter for a facility under diligent 

onsite physical construction or in operation on January 1, 
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1973. 

(2) The board may adopt reasonable rules establishing 

exemptions from this chapter for the relocation, 

reconstruction, or upgrading of a facility that: 

(a) would otherwise be covered by this chapter; and 

(b) (i) is unlikely to have a significant 

environmental impact by reason of length, size, location, 

available space or right-of-way, or construction methods; or 

(ii) utilizes coal, wood, biomass, grain, wind, or sun 

as a fuel source and the technology of which will result in 

greater efficiency, promote energy conservation, and promote 

greater system reliability than the existing facility. 

(3) This chapter does not apply to a facility defined 

in 75-20-l04(l0)(c) that has been designated by the governor 

for environmental review by an executive agency of the state 

for the purpose of complying with Title 75, chapter 1, 

pursuant to Executive Order 4-81 and prior to {the effective 

date of this act].'' 

Section 10. Section 75-20-218, MCA, 1s amended to 

read: 

''75-20-218. Hearing date -- location -- department to 

act as staff 

receipt of 

hearings to be 

the department's 

held jointly. (1) 

report submitted 

Upon 

under 

75-20-216, the board shall set a date for a hearing to begin 

not more than 120 days after the recelpt. Exe~pt--fo~--e"o~e 
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hear~ngs--±nvo~ving-appi±eeeiefte-e~em±tt~e-rer-£aeii±t±es-ae 

sef~ftes-~ft--tbt--aftd--tet--cf--y5-i8-%84ti6tT--eePt~£~eat~Oft 

Certification hearings shall be conducted by the board in 

the county seat of Lewis and Clark County or the county in 

which the facility or the greater portion thereof is to be 

located. 

(2) Except as provided in 75-20-221(2), the department 

shall act as the staff for the board throughout the 

decisionmaking process and the board may request the 

department to present testimony or cross-examine witnesses 

as the board considers necessary and appropriate. 

(3) At the request of the applicant, the department of 

health and the board of health shall hold any required 

permit hearings required under laws administered by those 

agencies in conjunction with the board certification 

hearing. In such a conjunctive hearing the time periods 

established for reviewing an application and for issuing a 

decision on certification of a proposed facility under this 

chapter supersede the time periods specified in other laws 

administered by the department of health and the board of 

health." 

Section 11. Section 75-20-303, MCA, is amended to 

read: 

"75-20-303. Opinion issued with decision -- contents. 

(1) In rendering a decision on an application for a 
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certificate, the board shall issue an opinion stating its 

reasons for the action taken. 

(2) lf the board has found that any regional or local 

law or regulation which would be otherwise applicable is 

unreasonably restrictive pursuant to 75-20-301(2)(f), it 

shall state in its opinion the reasons therefor. 

(3) Any certificate issued ·by the board shall include 

the following: 

{a) an environmental evaluation ·statement related to 

the facility being certified. The statement shall include 

but not be limited to analysis of the following information: 

(i) the environmental impact of the proposed facility: 

(ii) any adverse environmental effects which cannot be 

avoided by issuance of the certificate; 

(iii) problems and objections raised by other federal 

and state agencies and interested groups; 

jiv) alternatives to the proposed facility; 

(V) a plan for monitoring environmental effects of the 

proposed facility; and 

(vi) a time limit as provided in subsection (4), during 

which construction of the facility must be completed: 

(b) a statement signed by the applicant 

~greement to comply with the requirements of this 

and the conditions of the certificate. 

showing 

chapter 

(4) The board shall issue as part of the certificate 
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the following time limits during which construction of a 

facility must be completed: 

(a) For a facility as defined in (b)L er OR (c),-or 

~of 75-20-104(10) that is more than 30 miles in length, 

the time limit is 10 years. 

(b) For a facility as defined in (b)L o~-tet,-o~-tdt 

of 75-20-104(10) that is 30 miles or less in length, the 

time limit is 5 years. 

(cj The time limit shall be extended for periods of 2 

years each upon a showing by the applicant to the board that 

a good faith effort is being undertaken to complete 

construction. Under this subsection, a good faith effort to 

complete construction includes the process of acquiring any 

necessary state or federal permit or certificate for the 

facility and the process of judicial review of any such 

permit or certificate. 

(5) The prov1sions of subsection (4) apply to any 

facility for which a certificate has not been issued or for 

which construction is yet to be commenced.,. 

See~±on-l~~--see~±on--75-i9-364,--MEA,--ts--amended--te 

read-:-

~75-iS-394.--we±ve~--of--~~o~±~±on~--o£---ee~t~f±eot±on 

p~oeeed±ngs·--tlt-The-board-me:y-we:~ve-eom~l±e:nee-v±th-any-e£ 

~he--prov±~±on~--oE--T5-i6-i±6-thro~gh-T5-~9-~%%,-TS-~9-59TT 

and-thi~-pa~t-±E-t~e-~ppi±eant-ma~e~-e:-e~ee:r-e:n~--eonvineing 
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shev±ng--to-the-beard-a~-a-p~b%~e-ftear~ng-~ftae-an-immediate7 

ttrgent-need-£or-a-Eaeiiity-exists-and-that-~he-appiieant-did 

net-ha¥e-knew%e~ge-that-tfte-need-fo~--the--£aeil±ty--existed 

s~££ie±ently--in-advanee-~e-f~%%y-eomply-with-the-prov±sions 

o£-T5-i6-ii6-th~odgh-T5-z6-zzz7-TS-ze-sei,-and-this-pa~t7 

tit--~he-board-may-wai•e-eompiianee--with--any--o£--the 

p~ovisions--o£--th±s--ehapter--Hpon--reeeipt--o£-not±ee-by-a 

~t±lity-or-per~on-s~b;eet-te-th±s-ehapter-that-8-fae±i±ty-or 

assoei8ted-fae±l±ty-hae--been--~emage~--or--de~troyed--as--a 

res~%t--o£--f±re7-E%eodt-o~-other-naetlrai-d~eaeter-or-as-~be 

resH%~-er-~ft~~rree~+en,-warT-or--other--e±v±i--d±sorder--and 

the~e--exists--aft--immedia~e--need-ror-eenetr~et±on-e£-a-new 

£ae±~±ty-or-assoe±ated--£ee±iity--or--the--reioeat±on--e~--a 

pre~ioHsiy-exietin~-£ae±~ity-or-assoe±at~d-£aei%±ty-in-e~der 

to-promote-the-p~bi±e-we%£areo 

t3t--~fte---board---sha%%---wa±ve--eompi±anee--with--the 

~eqH±~ement~-of--~Hbseet±o"s-t~ttet7-t~ttbt,-and--t3ttet--of 

T5-~9-36±---and---T5-z8-58lf5t---and---the--~eqH±~ement3--o£ 

sHb~eetio"~-tlttattiYt-a"d-tYt-o£--T5-z8-zll,--15-~9-~l6t3t7 

and---T5-29-383t3ttattiYt---~elatin~---to--eo"3>de~atio"--o£ 

aiternative--eitee--±r--the--app%±eant--ma~e~--a--eiear--and 

eon~±ne±n9-show±ng-eo-the-board-e:~-e:-pHbi±e-near±n~-tnat~ 

tat--a--proposed--£ae±~±ty--w±~i--be--eonstr~eted--±n-a 

eoHnty--wnere--a--sin9ie--emp±oyer--w±th±n--the--coHnty--~a~ 

perm~nentiy-e~rte±ied-or-ceased-operatione-eaHe±n~-a-lo~s-o£ 
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i59--e~-mere-permanen~-;ebs-within-i-years-at-~he-empieyer~s 

operations-within-~fte-preeedin~-%9-year-period; 

tb;--the-eoanty-and-m~nieipa%-geverning-bodies-in-wftese 

;~r~sdietion-the-£aeiiity-is-prepesed-to-be-%oeated--support 

by-reeolation-saen-a-weiver; 

tet--the-proposed-faeiiity-wiii-be-eonstr~eted-within-a 

%5-mile--radi~s--o£--tfte-operations-that-have-eeased-or-been 

eareaiied;-and 

tdt--~he--prepesed--!aeiiier--wiii--ha•e--a--bene!ieial 

e£teet-on-the-eeonemy-o£-the-eoanty-in-whieh-the-£aeiiity-is 

prepesed-~o-be-leea~ed~ 

t4t--~he--waiver-provided-for-in-ea&eeetion-t3t-appiies 

only-to-~ermenent-job--iosses--by--a--einqle--e~piey~rT--~he 

waiv~r-~rev~e~e-fer-in-subseetien-t3t-does-net-appiy-te-;obs 

e£-a-~empe~ary-or-seasenai-natureT-~neiud~ng-bue-not-i~m~eee 

~o--eenstruetien--;obsT-er-;ob-iesses-during-iabor-disputesT 

tSt--~he-waiver-provifted-Eer-in-subseetion-t~t-does-no~ 

appiy-to-eonsideratien-o£-a%ternatives--or--minimum--adverse 

env%ronmentai--impaet--rer-a-Eaei%ity-Se!ined-in-subseetions 

tl&ttbtT-tet,-tdtT tetT or-tet ifi of--15-~9-194,--!or--an 

asseeia~ed--£aeiiity-de£ined-in-subseetion-t3t-of-~5-i9-i94, 

or-fer-any-pertion-e£-or-proeess-in-a--~aeiiity--der±ned--in 

s~haeet±on--tl9ttat--ef--~5-i&-l94--te--the--e~tent-that-the 

preeess-or-portien-of-ehe--£aeiiity--is--not--sub;eet--to--a 

permit--issued--by--the--departmeftt--e£--heaith--or-beard-of 
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health~ 

t6t--~he-appi±eant-shall-par-all-expenses--req~ired--te 

proeess--and--eond~et--a--hearing--on-a-waiver-request-under 

subseet~en--t3t~--However,--any--payments--made--under--th~s 

subseetion--shaii--be--eredited--toward--the--£e~-paid-~nder 

~5-i9-i%5-te-tfte-extent-tfte-data-or--evideftee--pre~ente8--at 

the--heariftg--er--the-deeision-o£-the-board-~nder-e~beee~ien 

t3t-ean-he-used-ift-Ma~inq--a--eertifieation--deeisien--under 

tftis-ehapter~ 

tTt--~he---eoard---may--grant--on%y--one--waiver--under 

s~bseet±efts-t3t-and-ttt-!er-eaeh-p~manent-iess-e!--;obs--as 

de!±ned-±n-s~bseetien-t3ttat~a 

Section 12. Section 75-20-1202, MCA, is amended to 

read: 

"75-20-1202. Definitions. As used in this part and 

75-20-201 throu9h 75-20-203, the fo1lowin9 definitions 

apply: 

(1) (a} "Nuclear facility•• means each plant, unit, or 

other facility designed for or capable of: 

(i} generating 50 megawatts of electricity or more by 

means of nuclear fission; 

(ii) converting, enriching, fabricating, or 

reprocessing uranium minerals or nuclear fuels; or 

(iii) storing or disposing of radioactive wastes or 

materials from a nuclear facility. 
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(b) "Nuclear facility" does not include any 

small-scale facility used solely for educational, research, 

or medical purposes not connected with the commercial 

generation of energy. 

(2) "Facility", as defined in 75-20-104ti't.ll..Ql_, is 

further defined to include any nuclear facility as defined 

in subsection (l)(a) of this section." 

NEW SECTION. Section 13. Water leasing program, (1) 

There is a water leasing program administered by the 

department on behalf of the state of Montana. WATER LEASES 

ISSUED UNDER THIS PROGRAM MUST BE APPROVED BY THE BOARD. 

(2) The department may acquire rights to water needed 

for leasing under this program through appropriation of 

water in its own name or by agreement with or purchase from 

another holder of water rights. 

(3) Water for leasing under the water leasing program 

must be obtained from the following sources: 

(a) any existing or future reservoir in a basin 

concerning which a temporary preliminary decree, a 

preliminary decree under 85-2-231, or a final decree under 

85-2-234 has been entered; 

1 b I Fort Peck Reservoir, if an agreement between the 

department and the federal government concern1ng the 

acquisition of water and the sharing of revenues with the 

state is in effect; 
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(C) Tiber, Canyon Fe_rry, Hungry Horse, or Yellowtail 

Reservoirs if and for so long as there is an agreement 

between the department and the federal government concerning 

the acquisition of water and sharing of revenues with the 

state from one or more of these reservoirs; and 

(d) any other existing or future federal reservoir: 

(i) located in a basin concerning which a temporary 

preliminary decree, a preliminary decree under 85-2-231, or 

a final decree under 85-2-234 has been entered; and 

(ii) for which and for so long as there is an agreement 

between the department and the federal government concerning 

the acquisition of water and the sharing of revenues with 

the state. 

(4} Water may be leased for any beneficial use. The 

amount of water that can be leased under this program for 

all beneficial uses shall not exceed 50,000 acre-feet. 

(5) The term of any lease may not exceed 50 years. A 

term may be extended up to another 50 years if the 

department again determines the desirability of leasing by 

applying the considerations set forth in subsection {7). In 

making such a redetermination, the department may require 

the completion of an environmental 

accordance with subsection (6). 

impact statement in 

(6) The department shall require the completion of an 

environmental impact statement under the provisions of Title 
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75, chapter l, for lease applications that would result in 

the consumption of 4,000 acre-feet a year or more and 5.5 

cubic feet per second or more of water and for any other 

application for which an environmental impact statement is 

required by law. The department shall require the 

completion of an environmental impact statement whenever the 

cumulative effect of more than one application for a lease 

would 

impact. 

constitute a probable significant environmental 

(7) Upon application by any person to lease water, the 

department shall make an initial determination of whether it 

is desirable for the department to lease water to the 

applicant. Such a determination of desirability shall be 

made solely on the following considerations: 

(a) the content of the environmental impact statement, 

if required; 

(b) whether there is sufficient water available under 

the water leasing program; and 

(c) whether the criteria, except as to legislative 

approval, set forth in 85-2-311 have been satisfied. 

(8) The department shall for any agreement require 

commercially reasonable terms and conditions, which may 

include the requirement that up to 25% of the 

leased be made available to a potential 

beneficial use upon payment by such user of 
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tapping into and removing water from the applicant's 

project. The department may differentiate in pricing, 

depending on the proposed beneficial use of the water. 

(9) The lease of water or the use of water under a 

lease does not constitute a permit as provided ln 85-2-102 

and does not establish a right to appropriate water within 

the meaning of Title 85, chapter 2, part 3. 

(10) For purposes of the water leasing program 

established in this section, it is the 1ntent of the 

legislature that the state act as a proprietor. 

Section 14. Section 85-l-205, MCA, is amended to read: 

''85-1-205. Acquisition of water in federa: reservoirs. 

t±t The department may acquire water or water storage by 

purchase option or agreement with the federal government 

from any federal reservoir for the purpose of sale, rent, or 

distribution for tnd~~e~±a~-and-o~~e~--~3e~ any beneficial 

~· In such cases, the department is not required to 

construct any diversion or appropriation facilities or 

works, and it may sell, rent, or distribute such water ac 

such rates and under such terms and conditions as it 

considers appropriate7-exeept-e~-pro~~ded-~n-3Hh3ee~±on-t%t. 

f?t--Bn~±r--8--£±na%-deeree-~a~-been-i~~ced-ptt~3ttan~-te 

85-~-~34-eonee~n±ng-~~e-wate~e-±n-a-rede~ar--~e~e~vo±~,--~he 

depar~men~--may--se%%,--rent7--er-d±str±e~te-~cen-water-on%y 

a£ter-a-perm±t-~as-been-±es~ed-te-8n-app%±eant-£or-pcrehase 1 
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r~ft~T-er-d~ser~~~t~en-e!-water-~n-aeeordanee-with-part-3--er 

this-c:hepter-.-" 

Section 15. Section 85-2-316, MCA, is amended to read: 

"85-2-316.. Reservation of waters. (1) The state or any 

political subdivision or agency thereof or the United States 

or any agency thereof may apply to the board to reserve 

waters for existing or future beneficial uses or to maintain 

a minimum flow, level, or quality of water throughout the 

year or at such periods or for such length of time as the 

board designates. 

(2) Water may be reserved only for existing or future 

beneficial uses in the following river basins: 

(a) the Clark Fork River and its tributaries to its 

confluence with Lake Pend Oreille in Idaho; 

(b) the Kootenai River and its tributaries to its 

confluence with Kootenay Lake in British Columbia; 

(C) the St. Mary River and its tributaries to its 

confluence with the Oldman River in Alberta; 

(d) the Little Missouri ~iver and its tributaries to 

its confluence with Lake Sakakawea in North Dakota; 

(e) the Missouri River and its tributaries to its 

confluence with the Yellowstone River in North Dakota; and 

{f) the Yellowstone River AND ITS TRIBUTARIES to its 

confluence with the Missouri River in North Dakota. 

tZtlll Upon receiving an application, the department 
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shall proceed in accordance with 85-2-307 through 85-2-309. 

After the hearing provided in 85-2-309, the board shall 

decide whether to reserve the water for the applicant. The 

department's costs of giving notice, holding the hearing, 

conducting investigations, and making records incurred in 

acting upon the application to reserve water, except the 

cost of salaries of the department's personnel, shall be 

paid by the applicant. In addition, a reasonable proportion 

of the department's cost of preparing an environmental 

impact statement shall be paid by the applicant unless 

waived by the department upon a showing of good cause by the 

applicant. 

t3t(4) (a) The board may not adopt an order reserving 

water unless the applicant establishes to the satisfaction 

of the board: 

t8tiil the purpose of the reservation; 

tbtilll the need for the reservation; 

tet(iii) the amount of water necessary for the purpose 

of the reservation; 

tdt~ that the reservation is in the public interest. 

(b) In determining the public interest under 

subsection (4)(a)(iv), the board may not adopt an order 

reserving water for withdrawal and transport for use outside 

the state unless the applicant p~pves by clear and 

convincing evidence that: 
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(i) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

{ii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the applicant has proved by 

clear and convincing evidence that the requirements of 

subsections (4)(b)(i) and (4)(b)(ii) are met, the board 

shall consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

application could feasibly be transported to alleviate water 

shortages within the state of Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a reservation to withdraw and 

transport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 

Montana governing the appropriation, lease, use, and 

reservation of water. 

t4t~ If the purpose of the reservation requires 
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a storage or diversion facility, the 

establish to the satisfaction of the board 

be progress toward completion of the 

applicant shall 

that there will 

facility and accomplishment of the purpose with reasonable 

diligence in accordance with an established plan. 

tSti!l The board shall limit any reservations after 

May 9, 1979, for maintenance of minimum flow, level, or 

quality of water that it awards at any point on a stream or 

river to a maximum of 50% of the average annual flow of 

record on gauged streams. Ungauged streams can be allocated 

at the discretion of the board. 

t6t121 After the adoption of an order reserving 

waters, the department may reject an application and refuse 

a permit for the appropriation of reserved waters or may, 

with the approval of the board, issue the permit subject to 

such terms and conditions it considers necessary for the 

protection of the objectives of the reservation. 

t?ti!l Any person desiring to use water reserved to a 

conservation district for agricultural purposes shall make 

application for such use with the district, and the district 

upon approval of the application must inform the department 

of the approved use. The department shall maintain records 

of all uses of water reserved to conservation districts and 

be responsible, when requested by the districts, for 

renderin9 technical and administrative assistance within the 
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department's staffing and budgeting limitations in the 

preparation and processing of such applications for the 

conservation districts. The department shall, within its 

staffing and budgeting limitations, complete any feasibility 

study requested by the districts within 12 months of the 

time the request was made. The board shall extend the time 

allowed to develop a plan identifying projects for utilizing 

a district's reservation so long as the conservation 

district makes a good faith effort, within its staffing and 

budget limitations, to develop a plan. 

t8t~ A reservation under this section shall date 

from the date the order reserving the water is adopted by 

the board and shall not adversely affect any rights in 

existence at that time. 

t9ti!Ql The board shall, periodically but at least once 

every 10 years, review existing reservations to ensure that 

the objectives of the reservation are being met. Where the 

objectives of the reservation are not being met, the board 

may extend, revoke, or modify the reservation. 

t%9tll!l The board may modify an existing or future 

order originally adopted to reserve water for the purpose of 

maintaining minimum flow, level, or quality of water, so as 

to reallocate such reservation or portion thereof to an 

applicant who is a qualified reservant under this section. 

Reallocat~on of reserved water may be made by the board 
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following notice and hearing wherein the board finds that 

all or part of the reservation is not required for its 

purpose and that the need for the reallocation has been 

shown by the applicant to outweigh the need shown by the 

original reservant. Reallocation of reserved water shall not 

adversely affect the priority date of the reservation, and 

the reservation shall retain its priority date despite 

reallocation to a different entity for a different use. The 

board may not reallocate water reserved under this section 

on any stream or river more frequently than once every 5 

years. 

t%%tl!ll Nothing in this section vests the board with 

the authority to alter a water right that is not a 

reservation. 

(13) The department shall undertake a program to 

educate the public, other state agencies, and political 

subdivisions of the state as to the benefits of the 

reservation process and the procedures to be followed to 

secure the reservation of water. The department shall 

provide technical assistance to other state agencies and 

political subdivisions in applying for reservations under 

this section. 

to 

(14) Water reserved under this section is not subject 

the state water leasing program established under 

[sect ion H li! .u..L_" 

-50- HB 680 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0680/03 

NEW SECTION. Section 16. Reservations within Missouri 

River basin. (1) The state or any agency or political 

subdivision thereof or the United States or any agency 

thereof that desires to apply for a reservation of water in 

the Missouri River basin shall file a-eraim AN APPLICATION 

pursuant to 85-2-316 no later than July 1, 1987. 

(2) ~he SUBJECT TO LEGISLATIVE APPROPRIATION, THE 

department shall provide technical and financial assistance 

to other state agencies and political subdivisions in 

applying for reservations within the Missouri River basin. 

(3) Before December 31, 1989, the board shall make a 

final determination in accordance with 85-2-316 on all 

applications filed before July 1, 1987, for reservations of 

water in the Missouri River basin. 

(4) Water reservations approved by the board under 

this section have a priority date of July 1, 1985. The board 

shall by order establish the relative priority of 

applications approved under this section. 

Section 17. Section 85-2-112, MCA, is amended to read: 

"85-2-112. Department duties. The depai"tment shall: 

(1) enforce and administer this chapter and rules 

adopted by the board under 85-2-113, subject to the powers 

and duties of the supreme court under 3-7-204: 

(2} prescribe procedures, forms, and requirements for 

applications, permits, certificates, claims of existing 
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rights, and proceedings under this chapter and prescribe the 

information to be contained in any application, claim of 

existing right, or other document to be filed with the 

department under this chapter not inconsistent with the 

requirements of this chapter; 

(3} establish and keep in its Helena 

centralized record system of all existing 

public record of permits, certificates, claims 

rights, applications, and other documents 

office under this chapter; 

office a 

rights and a 

of existing 

filed in its 

(4) in cooperation with other state agencies, 

institutions, colleges, and universities, establish and 

maintain a centralized and efficient water resources data 

management system sufficient to make available and readily 

accessible, in a usable format, to state agencies and other 

interested persons, information on the state's water 

resources, out-of-state water resources that affect the 

state, existing and potential uses, and existing and 

potential demand. All other state agencies, institutions, 

and colleges and universities shall cooperate with the 

department in the development and maintenance of this 

system. 

t4t~ cooperate with, assist, advise, and coordinate 

plans and activities with the federal, state, and local 

agencies in matters relating to this chapter; 
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t5tl!l upon request by any person, cooperate with, 

assist, and advise that person in matters pertaining to 

measuring water or filing claims of existing rights with a 

district court under this chapter: 

t6tlll adopt rules necessary to reject, modify, or 

condition permit applications in highly appropriated basins 

or subbasins as provided in 85-2-319.'' 

Section 18. Section 85-1-203, MCA, is amended to read: 

"85-1-203. State water plan. (1) The department shall 

gather from any source reliable information relating to 

Montana's water resources and prepare therefrom a continuing 

comprehensive inventory of the water resources of the state. 

In preparing this inventory, the department may conduct 

studies; adopt studies made by other competent water 

resource groups, including federal, regional, state, or 

private agencies; perform research or employ other competent 

agencies to perform research on a contract basis; and hold 

public hearings in affected areas at which all interested 

parties shall be given an opportunity to appear. 

(2) The department shall formulate and, with the 

approval of the board, adopt and from time to time amend, 

extend, or add to a comprehensive, coordinated multiple-use 

water resources plan known as the ''state water plan''. The 

state water plan may be formulated and adopted in sections, 

these sections corresponding with hydrologic divisions of 
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the state. The state water plan shall set out a progressive 

program for the conservation, development, and utilization 

of the state•s water resources and propose the most 

effective means by 

applied for the 

which these water 

benefit of the 

resources may be 

people, with due 

consideration of alternative uses and combinations of uses. 

Before adoption of the state water plan or any section 

thereof, the department shall hold public hearings in the 

state or in an area of the state encompassed by a section 

thereof if adoption of a section is proposed. Notice of the 

hearing or hearings shall be published for 2 consecutive 

weeks in a newspaper of general county circulation in each 

county encompassed by the proposed plan or section thereof 

at least 30 days prior to the hearing. 

(3) The department shall submit to 

committee established in (section %% 

the water policy 

i9 20] and to each 

general session of the legislature the state water plan or 

any section thereof or amendments, additions, or revisions 

thereto which the department has formulated and adopted. 

(4) The department shall prepare a continuing 

inventory of the groundwater resources of the state. The 

groundwater inventory shall be included in the comprehensive 

water resources inventory described in subsection (l) above 

but shall be a separate component thereof. 

(5) The department shall publish the comprehensive 
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inventory, the state water plan, the groundwater inventory, 

or any part of each, and the department may assess and 

collect a reasonable charge for these publications. 

(6) In developing and revising the state water plan as 

provided in this section, the department shall consult with 

the water policy committee established in (section i% %9 ~ 

and solicit the advice of the committee in carrying out its 

duties under this section.'' 

shall 

Section 19. Section 85-1-621, MCA, is amended to read: 

11 85-1-621. Report to the legislature. The department 

prepare a biennial report to the legislature 

describing the status of the water development program. The 

report must describe ongoing projects and activities and 

those which have been completed during the biennium. The 

report must identify and rank in order of priority the 

projects for whic~ the department desires to seek 

congressional authorization and funding and the efforts the 

department will undertake in attempting to secure such 

authorization and funding .. The report must also describe 

proposed projects and activities for the coming biennium and 

recommendations for necessary appropriations. A copy of the 

report shall be submitted to the president of the senate and 

the speaker of the house, to the members of the water policy 

committee established in [section ~~ ~9 20], and to such 

other members of the legislature as may request a copy." 
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NEH SECTION. Section 20. Hater policy committee. 

(1) There is a permanent water policy committee of the 

legislature. The committee consists of eight members. The 

senate committee on committees and the speaker of the house 

of representatives shall each appoint four mnmbers on a 

bipartisan basis. The committee shall elect its chairman 

and vice-chairman. The committee shall meet as often as 

necessary, including during the interim between sessions, to 

perform the duties specified within this section. 

(2) On a continuing basis, the committee shall: 

(a) advise the legislature on the adequacy of the 

state's water policy and of important state, regional, 

national, and international developments which affect 

Montana•s water resources; 

(b) oversee the policies and activities of the 

department of natural resources and conservation, other 

state executive agencies, and other state institutions, as 

they affect the water resources of the state; and 

(c) communicate with the public on matters of water 

policy as well as the water resources of the state. 

(3) On a regular basis, th~ committee shall: 

(a} analyze and comment on the state water plan 

required by 85-1-203, when filed by the department; 

(b) analyze and comment on the report of the status of 

the state•s water development program required by 85-1-621, 
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when filed by the department~ 

(c) analyze and comment on water-related research 

undertaken by any state agency, institution, college, or 

university; 

(d) analyze, verify, and comment on the adequacy of 

and information contained in the water resources data 

management system maintained by the 

85-2-112; and 

department under 

(e) report to the legislature, not less than once 

every biennium. 

(4} The environmental quality council 

staff assistance to the committee. The 

contract with experts and consultants, 

shall provide 

committee may 

in addition to 

receiving assistance from the environmental quality council, 

in carrying out its duties under this section. 

Section 21. Section 85-2-122, MCA, is amended to read: 

~as-2-122. Penalties. A person who violates or refuses 

or neglects to comply with as-~-39%,--es-~-48~t±t7--and 

as-~-483t3t the provisions of this chapter, any order of the 

department, or any rule of the board is guilty of a 

misdemeanor." 

NEW SECTION. Section 22. Extension of authority. Any 

existing authority of the board and the department of 

natural resources and conservation to make rules on the 

subject of the provisions of this act is extended to the 
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provisions of this act. 

Section 23. Section 7, Chapter 706, Laws of 1983, is 

amended to read: 

"Section 7. Termination date. lfhi-!1--aet Section 4 of 

(this act] terminates July 1, 1985. The other sections do 

not terminate and are permanent law.n 

NEW SECTION. Section 24. Repealer. Section 85-2-104, 

MCA, is repealed. 

NEW SECTION. Section 25. Codification instruction. 

Sections %4T-i~T-and-i~ %i,-±5T-ANB-i9 13, 16, AND 20 are 

intended to be codified as an integral part of Title 85, 

chapter 2, and the provisions of Title 85, chapter 2, apply 

to sections ±4,-±~,-a"d-i% %iT-%57-ANB-~9 13, 16, AND 20. 

NEW SECTION, Section 26. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

NEW SECTION. Section 27. Applicability. This act 

applies to all permit applications, change in appropriation 

right applications, water sales and lease applications, and 

reservation applications filed and pending with the 

department on July l, 1985, but upon which a hearing under 

Title 85, chapter 2, has not yet commenced. 
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