HOUSE BILL NO. 680
INTRODUCED BY IVERSON, BLAYLOCK, HARP, SHAW,
ASAY, CODY, HOLLIDAY, HARPER, MARKS, NEUMAN,
ABRAMS, D. BROWN, VAN VALKENBURG, KADAS,
VINCENT, DONALDSON, NATHE, BRADLEY,
POFF, TVEIT, E. SMITH, BARDANOUVE

BY REQUEST OF THE SELECT COMMITTEE ON WATER MARKETING

IN THE HQUSE
February 5, 1985 Introduced and referred to
Committee on Natural
Resources.
February 21, 1985 Committee recommend bill do
pass as amended. Report
adopted.

February 22, 1985 Bill printed and placed on
members' desks.

February 23, 1985 Second reading, do pass.

Considered correctly
engrossed.

February 26, 1985 Third reading, passed.

Transmitted to Senate.

IN THE SENATE

March 4, 1985 Introduced and referred to
Committee on Natural
Resources.

March 15, 1985 Fiscal Note requested.

March 20, 1985 Fiscal Note returned.

March 21, 1985 Committee recommend bill be

concurred in as amended.
Report adopted.



March 21, 1985 Statement of Intent attached.

March 22, 1985 Motion pass consideration
until 64th Legislative Day.

March 26, 1985 Second reading, concurred in
as amended.

March 28, 1985 Third reading, concurred in.
Ayes, 45; Noes, 5.

Returned to House with
amendments.

IN THE HOUSE

March 28, 1985 Received from Senate,

April 8, 1985 Second reading, pass
consideration.

April 9, 1985 Second reading, amendments

concurred in.

On motion, rules suspended and
bill placed on third reading
this day.

Third reading, amendments
concurred in.

Sent to enrolling.

Reported correctly enrolled.
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A ‘A T ENTITLED' "AN ACT REVISING STATE WATER

0 MAXI 12E MONTANA'S

1/‘ - -
ALLOCATION OF WATER; AMENDING CRITERIA FOR WATER i LL&LJ

APPROPRIATION AND CHANGES IN APPROPRIATION; PROVIDING FO ‘A
LIMITED WATER LEASING PROGRAM; EXEMPTING WATER RESERVATIONS
FROM THE LEASING PROGRAM; PLACING CERTAIN PIPELINES UNDER
THE MONTANA MAJOR FACILITY SITING ACT; PROVIDING FOR WATER

RESERVATIONS IN THE MISSOURI RIVER BASIN; ESTABLISHING A

WATER RESOURCES DATA MANAGEMENT SYSTEM; CREATING A PERMANENT

WATER POLICY COMMITTEE; REPEALING THE BAN ON THE USE O©OF

WATER FOR COAL SLURRY; AMENDING SECTIONS 75-20-104,
75-20-216, 75-20-218, 75-20-303, 75-20-304, 75-20-1202,
B5-1-203 THROUGH B85-1-209, g85-1-621, 8%5-2-102, 85-2-112,

a5-2-122, 85-2-124, 85-2-301, 85-2-311, 85-2-312, B5-2-316,

g5-2-402, MCA, AND SECTION 7, CHAPTER 706, LAWS QF 1983;
REPERLING SECTION 85-2-104, MCA; AND PROVIDING AN EFFECTIVE
DATE AND AN APPLICABILITY DATE."

WHEREAS, the Select Committee on Water Marketing was
commissioned by the 1983 Legislature to undertake a study of

the advantages and disadvantages of water marketing; and
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WHEREAS, the Select Committee in completing its study

determined that Montana needs to address brecader questions

of water policy in order toc secure Montana's interests in

allaocation and management of state waters; and

WHEREAS , the Select Committee has presented a

comprehensive package of recommendaticns that must be

considered as a whole: and

WHEREAS, these recammendations serve to revise

. . .
Montana's water policy in order to maximize Montana's

authority over management of state waters and other natural

resources and to conserve water for existing and future

beneficial uses by Montanans.

THEREFORE, the Legislature of the State of Montana

finds that this legislaticon and other recommendations of the

Select Committee on Water Marketing constitute an

appropriate revision of state water policy necessary to

seclure Montana's interests for present and future benefit tc

Montanans,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1, Section 85-2-102, MCA, is amended to read:

"85-2-102. Definitions. Unless the context requires

otherwise, in this chapter the following definitions apply:

(i) T"Appropriate" means to divert, impound, or

withdraw (including by stock for stock water) a guantity of

-2~ INTRODUCED BILL
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water or, 1in the case of a public agency, Lo reserve water
in accordance with 85-2-316.

(2) "Beneficial use", unless otherwise provided,
means:

{a)y a use of water for the benefit of the
appropriator, other persons, or the public, including but
not limited to agricultural ({including stock water},
domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses; and

{b) a use of water appropriated by the department for

the state water leasing program under [section 14) and of

water leased under a valid lease issued by the department

under [section 14].

(3) "Board" means the board of natural resources and
conservation provided for in 2-15-3302.

(4) "Certificate" means a certificate of water right

issued by the department.

(5) ‘"Change in appropriation right" means a change in

the place of diversion, the place of use, the purpose of

use, or the place of storage.

t5¥(6) "Declaration“ means the declaration of an
existing right filed with the department under section a,
Chapter 452, Laws of 19713,

t6%(7) "Department" means cthe department of natural

resources and conservation provided for in Title 2, chapter
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15, part 33,

t#+(8) "Existing right" means a right t¢ the use of
water which would be protected under the law as it existed
prior to July 1, 1373.

t8+{9) “Groundwater" means any water beneath the land
surface or beneath the bed of a stream, lake, reservoir, or
other body of surface water, and which is not a part of that
surface water.

£93(10) "Permit" means the permit to appropriate issued
by the department under 85-2-301 through 85%-2-303 and
85-2-306 through 85-2-314,

t¥8¥5(11) "Person” means an individual, asscciation,
partnership, corporation, state agency, political
subdivision, the United States or any agency therecf, or any
other entity.

t3:y(12) "Political subdivision"” means any county,
incorporated c¢ity or town, public corporation, or district
created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporation, assoclation, or group.

t123-4Sturryi-means-a-mixture-of--water--and--tnsotrubte
materiatc

(13) "Waste" means the unreasconable loss of water
through the design ar negligent operation of an

appropriation or water distribution facility or the

_4_
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application of water to anything but a beneficial use.

(1l4) "Water" means all water of the state, surface and
subsurface, reqardless of its character or manner of
occurrence, including but not limited te geothermal water,
diffuse surface water, and sewaqge effluent.

(15) "Water division" means a drainage basin as defined
in 3-7-102.

(16) "Wwater Jjudge" means a judge as provided for in
Title 3, chapter 7.

(L7) "Water master” means a master as provided for in
Title 3, chaprer 7.

{18) "Well" means any artificial opening or excavation
in the ground, however made, by which groundwater is sought
or can be obtained or through which it flows under natural
pressures or is artificially withdrawn.”

Section 2, Section B5-1-204, MCA, is amended to read;

"85-1-204, Department powers over state waters. (1)
The department, with the approval of the board, may sell,
lease, and otherwise dispose of all waters which may be
impounded under this chapter, and the water may be sold for
the purpose of irrigation, develcopment of power, watering of

stock, orf any other purpose. The department may alsc lease

water under the state water leasing program established

under the provisions of i{section 14]. To the extent that 1t

may be necessary to carry out this chapter and subject to a
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compliance with the other provisions of this chapter, the
department has full control of all the water of the state
net under the exclusive contrel of the United States and not
vested in private cwnership, and it shall take such steps as
may be necessary to appropriate and conserve the same for
the use of the people. The authority of the department
conferred by this chapter extends and applies to rights to
the natural flow of the waters of this state which it may
acquire, with the approval of the board, by condemnation,
purchase, exchange, appropriaticon, or agreement.

(2} For the purpose of regulating the diversion of
those waters, the department may enter upon the means and
place of use of all appropriators for making surveys of
respective rights and seasonal needs.

{3) The department may take into consideration the
decrees of the courts of this state having Jjurisdiction
which purport to adjudicate the waters of a stream or its
tributaries, and a fair, reasonable, and equitable
reconciliation shall be made between the claimants asserting
rights under different decrees and between decreed righkts
and asserted rights of appropriaticn not adjudicated by any
court.

{4) The department, at :ts discretion, may hold
hearings relating to the rignts of respective claimants

after first giving such notice as it considers appropriate
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and make findings of the date and quantity of appropriation
and use of all claimants which the department will recognize
and observe in diverting the waters which it owns. The
department may police and distribute to the owner of the
recognized appropriation the waters due him upon request and
under terms agreed upcn.,

(5) The department, when engaged in controlling and
dividing the natural flow of a stream under the authority
granted by this chapter, is exercising a police power of the
state, and water commissioners appointed by any court may
not deprive the department of any of the waters owned ar
administered under agreement with respecrive owners. The
owner of a prior right contending that the department is not
recognizing and respecting the appropriation may resort to a
court for the purpose of determining wherher or not the
rights ¢f the claimant have been invaded, and the department
shall observe the terms of the final decree.

{6) When the department impounds or acquires the right
of appropriation of the waters of a stream it may divert or
authorize the diversion at any point on the stream or any
portion theresf when it is done without injury to a prior
appropriator.”

Section 3. Section 85-2-301, MCA, is amended to read:

"85-2-301. Right to appropriate. {1} After July 1,

1973, a person may not appropriate water except as provided
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in this chapter. A person may only appropriate water for a
beneficial use,

{(2) (a) Only the department may appropriate water by

permit under 85-2-311 in either of the following instances:

(i) for transport outside the following river basins:

(A) the Clark Fork River and its tributaries to its

confluence with Lake Pend Oreille in Idaho;

(B) the Kootenai River and its tributaries to its

confluence with Kootenay Lake in British Columbia;

(C) the sSt. Mary River and its tributaries to its

confluence with the Oldman River in Alberta;

{D) the Little Misscuri River and its _tributaries to

its confluence with Lake Sakakawea in Narth Dakota;

(E} the Missouri River and its «tributaries to its

confluence with the Yellowstone River in North Dakota; and

tfy the Yellowstone River to its confluence with the

Misscuri River in North Dakota; or

{i1) whenever water in excess of 4,000 acre-feet a year

and 5.5 cubic feet per second, for any wuse, is toc be
congsumed.

(b) Water for these purpcses pr in these amounts may

be leased from the department by any person under the

provisions of [section 14].

{1) A right to appropriate water may not be acquired

by any other method, including by adverse use, adverse

-g-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

243

25

LC 0660,/01

possession, prescription, or estoppel. The method prescribed
by this chapter is exclusive."

Section 4. Section 85-2-311, MCA, is amended to read:

"a5-2-311. Criteria for issuance of permit. (1) Except
as provided in subsections (2) eaend--+3y Lthrough (4}, the
department shall issue a permit if the applicant proves by
substantial credible evidence that the following criteria
are met:

{a) there are unappropriated waters in the source of
supply:

{i) at times when the water can be put to the wuse
proposed by the applicant;

{ii) in the amount the applicant seeks to appropriate;
and

(iii) throughout the periocd during which the applicant
seeks to appropriate, the amount requested is available;

(b) the water rights of a prior appropriator will not
be adversely affected;

(c) the proposed means of diversion, construction, and
operation of the appropriation works are adequate;

(d) the proposed use of water is a beneficial use;

() the proposed use will not interfere unreasonably
with other pianned uses or developments for which a permit
has been issued or for which water has been reserved.

(2) +tay The department may not issue a permit for anr
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appropriation of *67686 4,000 or more acre-feet of water a
year or-35 and 5.5 or mcre cubic feet per second of water

unless +t-affirmaeivery-finda the applicant proves by clear

and convincing evidence that:

tt¥{a) the criteria in subsection (1) are met;

tit}({b) the--appiticant--has--proven---by---ciear---and
eonvinetng--evidence-that the rights of a prior appropriator
will not be adversely affected;

ftti¥{c) the proposed appropriation 1is a reascnable
use. Such a finding shall be based on a consideration of the
following:

tA¥(i) the existing demands on the state water supply,
as well as projected demands such as reservations of water
for future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and aquatic life;

tB¥(ii} the benefits to the applicant and the state;

t€y--the-economie~-feasibittty-of-the-prajeces

tB¥(iii) the effects on the gquantityr and qualityr--and
perabiitey of water for existing bereficial uses in the
source of supply;

{iv) the availability and feasibility of  using

low-quality water for the purpose fur which application has

been made;

tBy{v) the effects on private property rights by any

-10-
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creation of or contribution to éaline seep; and

tP¥(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

tby-—-A-permit-for-an-appropriattan-for-a-dtverston--for
a-~consumptive--gse--of--14;860-cr mora-—perea-frer-of-waktur-g
year-or-i5-or-mere-cubtc-feer-per-seecond-of-water-nmder-this
subsection-may-net-be-issued-uyniess-the-department-peritiona
the-tegistature-and-the-tegistature-atfirma-the-findings--of
the-department

(3} (a) The state of Montana hag long recognized the

importance of conserving its public waters and the necessity

to maintain adequate water supplies for the state's water

requirements. Although the state of Muntana also recognizes

that, under apprepriate conditions, the out-of-state

transportation and use of its public waters are not  in

cenflict with the public welfare of its citizens or the

conservation of its waters, the criteria in this subsection

(3) must be met before out-of-state use may occur.

(b} The department may not issue a permit for the

appropriaticon of water for withdrawal and transportation Ffor

use outside the state unless the applicant proves by clear

and convincing evidence that:

t{i) depending on_ the volume of water diverted or
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consumed, the applicable criteria and procedures of

subsection (1) or (2) are mek:

{(ii) the proposed out-of-state use of water is not

contrary to water conservation in Montana; and

{iii) the proposed out-of-state use of water 1is nat

otherwise detrimental to the public welfare of the citizens

of Montana,

(c) In determining whether the applicant has proved by

clear and convincing evidence that the reguirements of

subsections (3)(b)({ii) and (3}¢b}(iii) are met, the

department shall consider the following factzrs:

(i) whether there are present or projected water

shortages within the state of Montana;

{ii} whether the water that is the subject of the

application could feasibly be transported to alleviate water

shortages within the state of Montanaj;

(iii) the supply and sources cof water avallable to the

applicant in the state where the applicant intends tg use

the water; and

{(iv) the demands placed on the applicart's supply in

the state where the applicant intends to use the water.

(d) When applying for a permit or a lease to withdraw

and transport water for use cutside the state, the applicant

shall submit to and comply with the laws of the state af

Montana governing the appropriation, liease, and use of

-12-
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water.

+3¥{4) An appropriation, diversion, impoundment, use,
restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions of
this secticon is nuii-and~verd4 invalid. No ofEicer, agent,
agency, or employee of the state may knowingly permit, aid,
or assist in any manner such unauthorized appropriation,
diversion, impoundment, use, or other restraint. No person
or corporation may, directly or indirectly, personally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or ctherwise restrain or
control waters within the boundaries of this state except
in accordance with this secticn.”

Section %. Section 85-2-312, MCA, is amended to read:

"g5-2-312. Terms of permit. (1) The department may
issue a permit for less than the amount of water requested,
but in nc case may it issue a permit for more water than is
requested or than can be beneficially used without waste for
the purpose stated in the application. The department may
require modification of plans and specifications for the

appropriation or related diversion or construction, it Based

upon the criteria listed in 85-2-311, the department may

issye a permit subject to terms, conditions, restrictions,
and limitaticns it considers necessary teo-preteéet-the-righes

sf-otuer--appropriators, and it may 1ssue temporary or
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seasonal permits. A permit shall be issued subject to
existing rights and any final determination of those rights
made under this chapter.

{2) The department may limit the time for commencement
of the appropriation works, completion of construction, and
actual application of the water to the proposed beneficial
use. In fixing those time 1limits, the department shall
consider the cost and magnitude o©f the project, the
engineering and physical features toc be encountered, and, on
projects designed for gradual development and gradually
increased use of water, the time reasonably necessary for
that gradual development and increased use. For good cause
shown by the permittee, the department may in its discretion
reasonably extend time limits.

(3) The original of the permit shall be sent to the
permittee, and a copy shall bte kept in the office of the
department in Helena.

(4) The department shall provide to the county clerk
and recurder of the county wherein the point of diversion or
place of wuse is 1located quarcterly reports and an annual
summary report of all water right permits, certificates, and
change approvals issued by the department within the
county."

Section 6. Section B85-2-124, MCA, is amended to read:

"85-2-124. Fees for environmental impact statements.

—14-
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(1) Whenever the department determines that the fFiling of an
application (or a combination of applications) for a permit
or approval under this chapter requires the preparation of
an environmental impact statement as prescribed by the
Montana Environmental Policy Act and the application (or
combination of applications) involves the use of 1857000
4,000 or more acre-feet per year or-i5 and 5.5 or more cubic
feet per second of water, the applicant shall pay to the
department the fee prescribed in this section. The
department shall notify the applicant in writing within 90
days of receipt of a correct and complete application (or a
combination of applications) if it determines that an
environmental impact statement and fee is reguired.

(2) Upon notification by the department under
subsection (1), the applicant shalil pay a fee based upon the
estimated cost of constructing, repairing, or changing the
appropriation and diversion facilities as herein provided.
The maximum fee that shall be paid to the department may not
exceed the fees set forth in the following declining scale:
2% of the estimated cost up tc $1 million; plus 1% of the
estimated cost over $1 million and up to $20 miilion; plus
1/2 of 1% of the estimated cost over $20 million and up to
$100 million; plus 1/4 of 1% of the estimated cost over $100
million and up to $300 million; pilus 1/8 of 1% of the

estimated cost over $300 miliion, The fee shall be
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deposited in the state special revenue fund to be used by
the department only to comply with the Montana Environmental
Policy Act in connection with the application{s). Any
amounts paid by the applicant but not actually expended by
the department shall be refunded to the applicant.

{3) The department and the appllicant may determine by
agreement the estimated cost of any facility for purposes of
computing the amount cf the fee to be pald to the department
by the applicant. The department may contract with an
applicant for:

{a) the development of information by the applicant or
a third party on behalf of the department and the applicant
concerning the environmental impact of any proposed activity
under an application;

(b} the divizion of responsibilicy between the
department and an applicant for supervision over, Control
of, and payment for the development of information by the
applicant or a third party on behalf cf the department and
the applicant ander any such contract ©r contracts;

{c) the use or nonuse of a fee or any part thereof
paid to the department by an applicant.

{4) Any payments made to the department or any third
party by an applicant under any such contract or contracts
shall be credited against any fee the applicant must pay

hereunder. The department and the applicant may agree on

_16_
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additional credits against the fee for environmental work
performed by the applicant at the applicant's own expense.

{5) No fee as prescribed by this section may be
assessed against an applicant for a permit or approval if
the applicant has also filed an application for a
certificate of environmental compatibility or public need
pursuant to the Montana Major Facility Siting Act and the
appropriation or use of water involved in the application{s})
for permit or approval has been or will be studied by the
department pursuant to that act.

(6) This sectien shall apply to all applications,
pending or hereinafter filed, for which the department has
not, as of April 9, 1975, commenced writing an environmental
impact statement. This section shall not apply to any
application, the fee for which would not exceed $2,500.

{7) Failure to submit the fee as required by this
section shall void the application(s).

{8} The department may in its discretion rely upon the
environmental studies, investigations, reports, and
assessments made by any other state agency or any person,
including any applicant, in the preparation of its
environmental impact statement.”

Section 7. Section 85-2-402, MCA, is amended to read:

"85-2-402. Changes Iin appropriation rights. ¢ti¥-An

apprepriatosr-may-not-change-the-place-of-diversions-pitace-of
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nser-purpose-of-usey-or-ptace-cf-sterage-except-as-permitted
under-this-section-and-approved-by-the-departments

t21--Fhe-department-sheril-appreve-the--propesed--change
tf-it-decermines-that-the-propesed-change-witi-not-adveraely
affect--the--righta--of--other--persenss--if--the-department
deeermines-that-the-preposed-change-might--adverseiy--afface
the--rights--of-other-persens;-notice-of-the-proposed-change
shati--be-—given--itn--aceordance--wieh—-05-2-387:---Ff-—~¢he
department-~determines--that--an-objeccion-fited-by-a-persen
whose-rights-may-be-affected-states-a-valtid-objection-te-the
proposed-changes~the-departmeat-shail-hold-a-hearing-tharesn
pricr-to-tts-approvai-or--dental--of--the--prepesed--change-
Objecttons-—-ahail-—meet-the-reguirementa-ef-85-2-368+¢+2y;-and
hearings-shati-be-held-in-accordance-with-85-2-389+

t3¥y--An-appropriater-ocf-mere-than--15—-cubie-—feet--per
secend-may-not-ehange-the-purpese-af-use-of-an-apprepriatien
right---from---an--agricutturat--or-—irrigacien--gae--to——an
industrrat-nses

t4y--The-department-may-approve--a--change--subjece--to

sueh--termay-—cenditronsy--restrictionss—-and-kimicarions-ite
conatders--necesaary--to--protect—-the-—-righta---of---sthes
apprepriatorsy;-—-tnciuding---ttmitatiens--on--the--time--for

compterion-of-the-echanges
t5)--tf-a-change-is-net-compieted-as--approved—-by--the

department--or——if--the-terma;-cenditions;-restrretronsr—and

-1B-
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timitationa-of-the-~change-approvai-are—-mot--comptiad--withs
the---department-—-may7--after-—notice--and--eppertuntty--for
hearingy-require-the-apprepriator—-to--show-—cavse—-why—-the
change--approvat--shoutd--not-be-modified-or-reveked+-1f-che
appropriater-fatis-coe-show-sofficient-causey;-the-—departmant
may-medtfy-or-reveke-the—change-appreval-
t6)--Without---obtaining---pricr---approval---from-—the
departmenty;-an-appropriater-may-net-sever-ati-eor-any-part-of
an--appropriatien--right--frem—-the-—tand--te—-which-—tt--is
appurtenant;-seii-the-apprepriatien-right-for-other-purposes
or---ts---sther--tands;--or--make--the--apprepriatieon-—-right
appurtenant-to-other-tands:-FThe-department-shati-approve-the
ptoposed-change-tf-tt-determines-that--the--proposed--change
witi-not-adversely-affect-the-water-rightas-af-orhar-personss
ff--the-deparement-determines-that-the-prepesed-change-might
adveraclty-affect-the-water-rights-of -erher--peracmasr--notiee
sf--the--propesed--change--muat--be-gtven-in-aceordance-with
85-2-387;--1f--the--department-—then--detsrminas-—-that---an
objection--£i1ied--by--a--persem--whose-~water--rights-may-he
affected-states-a-vatid-osbjection-to--the--preposed—-changes
the--department--shail--hoid--a-hearing-thereon-prior-to-tes
approvat-or-dentat-of-the-propased-changes-—-Objections--muae
meet-the-reguirements—of-85-2-3687-and-hearings-must-be-held

tA--aceordance--with-85-2-36%+ (1) An appropriator may not

make a change in an appropriation right except as permitted
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under this section and with the approval of the department

or, if applicable, of the legislature.

(2) Except as provided in subsections (3) through (5),

the department shall approve a change in appropriation rignht

if the appropriator proves by substantial credible evidence

that the following criteria are met:

(a) The proposed use will not adversely affect the

water rights of other persons or other planned uses ot

developments for which a permit has been issued or for which

water has been reserved.

{b) The proposed means of diversion, construction, and

cperatiocn of the appropriation works are adequate.

{c) The proposed use of water is a beneficial use.

(3) The department may not approve a change in purpose

of use or place of use of an appropriation of 4,000 or more

acre-feet of water a year and 5.5 or more cubic feet per

second of water unless the appropriator proves by clear and

convincing evidence that:

(a) the criteria in subsection (2} are met:

(b} the proposed change 1is a reascnable use. A

finding of reascnable use must be based on a consi

of:

(i) the existing demands con the state water supply, as

well as projected demands cf water for future beneficial

purposes, including municipal water supplies, irrigation

-20-
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systems, and minimum streamflows for the protection of

existing water rights and aguatic life;

{ii) the benefits to the applicant _and the state;

(iii) the effects on_the guantity and quality of water

for existing uses in the source of supply:

(iv) the availability and feasibility of using

low-guality water for the purpose for which application has

been made;

(v) the effects on private preperty rights by any

creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental

impacts of the proposed use of water as determined by the

department pursuwant to Title 75, chapter 1, or Title 75,

chapter 20.
[4) The department may not_approve a change in purpese

of use or place of use for a diversion that results in 4,000

or more acre-feet of water a year and 5.5 or more cubic feet

per second of water being consumed unless:

{a) the applicant proves by clear and convincing

evidence and the department finds that the criteria in

subsections (2) and (3) are met; and

{b) the department then petiticns the legislature and

the legislature affirms the decision of the department after

a public hearing.

(5) (a) The state of Montana bhas long reccgnized the
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importance of conserving its public waters and the necessity

to maintain adequate water supplies for the state's water

requirements. Although the state of Montana also recognizes

that, under appropriate conditions, the out-cf-state

transportation and use of its public waters are not in

conflict with the public welfare of its citizens or the

conservation of its waters, the following criteria must be

met before out-of-state use may occur:

(b} The department and, if applicable, the legislature

may not approve a change in appropriation right for the

withdrawal and transportation of appropriated water for use

outside the state unless the appropriator proves by clear

and convincing evidence and, if applicable, the legislature

approves after a public hearing that:

(i) depending on the wvolume of water diverted or

consumed, the applicable criteria and  procedures of

subsection (2] or {3) are met;

{ii) the proposed out-of-state use of water is not

contrary to _water conservation in Montana; and

(iii) the proposed out-of-state use of water is not

otherwige detrimental to the public welfare of the citizens

of Montana.

{(c) In determining whethe:r the appropriator has proved

by clear and convincing evidence that the requirements of

subsections (5)(b)(ii) and (S5)ib)(iii) will be mekt, the

—-22-
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department and, if applicable, the legislature shall

consider the following factors:

(i) whether there are present or projected water

shortages within the state of Montana;

{ii) whether the water that is the subject of the

proposed change in appropriation might feasibly be

transported to alleviate water shortages within the state of

Mcntana;

{iii) the supply and scurces of water available to the

applicant in the state where the applicant intends to use

the water; and

(iv) the demands placed on the applicant's supply in

the state where the applicant intends to use the water.

(d) When applying for a change in appropriation right

to withdraw and transport water for use outside the state,

the applicant shall submit to and comply with the laws of

the state of Montana governing the appropriation and use of

water .

(6) For any application for a change in appropriation

right involving 4,000 or more acre-feet of water a year and

5.5 or more cubic feet per second of water, the department

shall give natice of the proposed change in accordance with

85-2-307 and shall hold a hearing in accordance with

85-2-309 prior to its approval or denial of the proposed

change. The department shall provide notice and may hold a
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hearing upon_any other proposed change if it determines that

such a change might adversely affect the rights of other

persons.

(7) The department or the legisltature, if applicable,

may approve a change subject to sguch terms, conditions,

restrictions, and limitations as it considers necessary to

protect the rights of other persons and satisfy the criteria

of this sectien, including limitations on the time for

completion of the change.

(8) IF a change is not completed as approved by the

department or legislature or if the terms, conditions,

restrictions, and limitations of the change approval are not

complied with, the department may, after notice and

opportunity for hearing, require the appropriator to show

cause why the change approval should not be modified or

revoked. IF the appropriator fails to show sufficient

cause, the department may modify or revoke the change

approval .
t#4{9) The original of a change approval issued by the

department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.
8¥{10) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage

by filing an application for change pursuant to this

-24-
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section.

(11} A change in appropriation right contrary to the

provisions of this section is invalid. No officer, agent,

agency, or employee of the state may Knowingly permit, aid.

or assist in_any manner such unauthorized change in

appropriation right. No person ©Or corporation may, directly

or_ indirectly, personally or through an agent, officer, or

employee, attempt to change an appropriation right except in

accordance with this section.”

Secticn 8. Section 75-20-104, MCA, is amended to read:

"75-20-104. Definitions. In this chapter, unless the
context requires otherwise, the following definitions apply:

{1) "Addition thereto" means the installation of new
machinery and equipment which would significantly change the
conditions under which the facility is operated.

(2) “Application" means an application for a
certificate submitted in accerdance with this chapter and
the rules adopted hereunder.

{3) "Associated facilities" includes but is not
limited to transportation links of any kind, aqueducts,
diversion dams, ¢transmission substations, storage ponds,
reservairs, and any other device or equipment associated
with the production or delivery of the energy form or
product produced by a facility, except that the term dces

not include a facility.
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(4) "Board" means the board of natural resources and
conservation provided for in 2-15-3302.

(5) "Board of health" means the board of health and
environmental sciences provided for in 2-15-2104.

{6} "Certificate" means the certificate of
envirenmental compatibility and public need issued by the
board under this chapter that is required for the
construction or operation of a facility.

(7) "Commence to construct'" means:

ta) any clearing of land, excavation, construction, or
other action that would affect the environment of the site
or route of a facility but does not mean changes needed for
temporary use of sites or routes for nonutility purposes or
uses 1in securing geological data, including necessary
borings to ascertain foundation conditions;

(b) the fracturing of underground formations by any
means 1f such activity is related to the possible future
development of a gasificarion facility or a facility
employing geothermal resources but does not include the

gathering of geological data by boring of test holes or

other underground exploration, investigation, or
experimentation;
(¢} the commencement of eminent domain proceedings

under Title 70, chapter 30, for land or rignts-of-way upon

or over which a facility may be consctructed;

~-26~—
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(d) the relocaticn or upgrading o©f an existing
Facility defined by (b) or (c) of subsection {14), including
upgrading to a design capacity covered by subsection
{10)(b), except that the term does not include normal
maintenance or repair of an existing facility.

(8) ‘"Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(9) "Department of health" means the department of
health and environmental sciences provided for in Title 2,
chapter 15, part 21,

(10) "Pacility" means:

{a) except for crude ©il and natural gas refineries,
and facilities and associated facilities designed for or
capable of producing, gathering, processing, transmitting,
transporting, or distributing crude o0il or natural gas, and
rhose facilities subject to The Montana Strip and
Underground Mine Reclamation Act, each plant, unit, or other
facility and assoclated facilities designed for or capable
of:

(i) generating 50 megawatts of electricity or more or
any addition thereto (except pollution control facilities
approved by the department of health and environmental
sciences added to an existing plant) having an estimated

cost in excess of $10 million;
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(ii) producing 25 millien cubic feet or more of gas
derived from coal per day or any addition therete having an
estimated cost in excess of S10 million;

{iii) producing 25,000 barrels of 1liquid hydrocarben
products per day or more or any additicn thereto having an
estimated cost in excess of $10 million;

(iv) enriching uranium minerals or any additian thereto
having an estimated cost in excess of $10 million; or

{(v) wutilizing or converting 500,000 tens of coal per
year or more ot any addition thereto having an estimated
cost in excess of $10 million;

(b} each electric transmission line and associated
facilities of a design capacity of more than 69 kilovolts,
except that the term dces not include an electric
transmission line and associatea facilities of a design
capacity of 230 kilovolts or less and 10 miles or less in
length;

(c) each pipeline and associated faciliries designed
for or capable of transporting gas (except for natural gas),
water, or liquid hydrocarbon products from or to a facility
located within or without this state of the size indicated
in subsection (10}{a) of this section;

{d) each pipeline greater than 17 inches in diameter

and 10 miles in length, and assaciated facilities;

td¥(e) any use of geothermal resources, including the

-28~
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use of underground space in existence or to be created, for
the creation, use, or conversion of energy, designed for or
capable of producing geothermally derived power equivalent
te 25 million Btu per hour or more or any addition thereto
having an estimated cost in excess of $750,000;

tey{f) any underground in situ gasification of coal.

[11)] "Person" means an individual, group, firm,
partnership, corporation, cooperative, association,
government subdivision, government agency, local government,
or other organization or entity.

{12} “"Transmission substation" means any structure,
device, or equipment assemblage, commonly located and
designed for voltage regulaticn, circuit protection, or
switching necessary for the construction or operation of a
proposed transmission line.

(13) "Utility" means any person engaged in any aspect
of the production, storage, sale., delivery, or furnishing of
heat, electricity, gas, hydrocarbon products, or energy in
any form for ultimate public use."”

Section 9. Section 75-20-216, MCA, is amended to read:

“75-20-216, Study, evaluation, and report on proposed
faciiity -— assistance by other agencies. (1} Afrer receipt
of an application, the department and department of health

shall within 90 days notify the applicant in writing that:

(a) the application 1is in compliance and is accepted
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as complete; or

{b) the application is not in compliance and list the
deficiencies therein; and upon correction of these
deficiencies and resubmission by the applicant, the
department and department of health shall within 30 days
notify the applicant in writing that the application 1is in
compliance and is accepted as complete.

(2) Upcn receipt of an application complying with
75-20-211 through 75-20-215, and this secticn, the
department shall commence an intensive study and evaluation
of the proposed facility and its effects, considering all
applicable criteria listed in 75-20-301 and 75-20-503 and
the department of health shall commence a study to enable it
or the board of health to issue a decision, opinion, order,
certification, or permit as provided in subsection (3). The
department and department of health shall use, to the extent
they cecnsider applicable, valid and useful existing studies
and reports submitted by the applicant or compiled by a
state or federal agency.

{3) The department of health shall within 1 vyear
following the date of acceptance of an application and the
board of health or department of health, If applicable,
within an additional 6 months issue any decision, opinicn,
order, certification, or permit reguired under the laws

administered by the department of health or the board of
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health and this chapter. The department of health and the
board of health shall determine complianee with all
standards, permit requirements, and implementation plans
under their jurisdiction for the primary and reasonable
alternate locations in their decision, opinion, order,
certification, or permit. The decision, opinion, order,
certification, or permit, with or without conditions, is
conclusive on all matters that the department of health and
board of health administer, and any of the criteria
specified in subsections (2) through (7} of 75-20-503 that
are a part of the determinations made under the laws
administered by the department of health and the board of
health. Although the decision, opinion, order,
certification, or permit issued under this subsection is
conclusive, the board retains authority to make the
determination required under 75-20-301(2}(c). The decision,
opinion, order, certification, or permit of the department
of health or the board of health satisfies the review
requirements by those agencies and shall be acceptable in
lieu of an environmental impact statement under the Montana
Environmental Policy Act. A copy of the decision, opinicn,
order, certification, or permit shall be served upon the
department and the board and shall be utilized as part of
their final site selection process. Prior tc the issuance of

a preliminary decision Dby the department of health and

-31-

10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24

25

LC 0660/01

pursuant to rules adopted by the board of health, the
department of health shall provide an opportunity for public
review and comment.

(4) Within 22 months following acceptance of an
application for a facility as defined in (a) and +td+({e) of
76-20-104(10) and for a facility as defined in {b) and-{c}
through {d) of 75-20-104(10) which is more than 30 miles in
length and within 1 year for a facility as defined in ({b)
arnd-tec¥ through (d) of 75-20-104{(10) which is 30 miles or
less in length, the department shall make a report to the
board which shall centain the department's studies,
evaluations, recommendations, other pertinent documents
resulting from its study and evaluation, and an
environmentz)l impact statement or analysis prepared pursuant
to the Montana Environmental Policy Act, if any. If the
application is for a combination of two or more facilities,
the department shall make its report to the board within the
greater of the lengths of time provided for 1in this
subsection for either of the facilities.

(5) The departments of highways; commerce; fish,
wildlife, and parks; state lands; revenue: and public
service regulation shall report to the department
information relating to the impact of the proposed site on
each department's area of expertise. The repcort may include

opinions as to the advisability of granting, denying, or
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modifying the certificate. The department shall allocate
Eunds obtained from filing fees to the departments making
reports to reimburse them for the costs of compiling
information and issuing the required report.”

Section 10, Section 75-20-218, MCA, 1is amended ¢to

read:

"75-20-218. Hearing date -- location -- department to
act as staff —- hearings to be held jointly. (1) Upon
receipt of the department's report submitted wunder

75-20-216, the board shall set a date for a hearing to begin
not more than 120 days after the receipt. Bxecept--for--theae
hearinga-—-invelving-applications-aubmitted-for-factitetea-aa
definsd—-itn—-tbj--and-—{tey-—ef--75-28-1684(310y7r--certification
Certification hearings shall be conducted by the board in
the county seat of Lewis and Clark County of the <¢ounty in
which the facility or the greater portion thereof is to be
located.

{2) Except as provided in 75-20-221(2), the department
shall act as the staff Eor the board throughout the
decisionmaking process and the board may request the
department to present testimony Or cross-examine witnesses
as the board considers necessary and appropriate.

{3) At the request of the applicant, the department of
health and the board of health shall hold any required

permit hearings required under laws administered by those
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agencies in cenjunction with the Dboard certification
hearing. In such a conjunctive hearing the time periods
established for reviewing an application and for issuing a
decision on certification of a proposed facility under this
chapter supersede the time pericods specified in other laws
administered by the department of health and the board of
health.”

Section 11. Section 75-20-303, MCA, is amended to
read:

"75-20-303. Opinion issued with decision ~- contents.
{1} In rendering a decision on an application for a
certificate, the board shall issue an opinion stating itz
reasons for the action taken.

{2) If the board has found that any regional or local
law or regulaticon which would be otherwise applicable is
unreasonably restrictive pursuant to 75-20-301{2)(f), it
shall state in its opinion the reasons therefor.

{3} Any certificate issued by the board shall include
the following:

{a} an environmental evaluatlon statement related to
the facility being certified. The statement shall include
but not be limited to analysis of the following information:

(1) the environmental impact of the proposed facility;

{ii) any adverse environmental effects which cannot be

avoided by issuance of the certificate;
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(iii)} problems and objections raised by other federal
and State agencies and interested groups;

{iv) alternatives to the proposed facility;

(v) a plan for monitoring environmental effects of the
proposed facility; and

(vi) a time limit as provided in subsection (4}, during
which construction of the facility must be completed;

{b) a statement signed by the applicant showing
agreement to comply with the requirements of this chapter
and the conditions of the certificate.

(4) The board shall issue as part of the certificate
the following time limits during which construction of a
facility must be completed:

(a) For a facility as defined in (b}, er (c), or (d)
of 75-20~104(10) that is more than 30 miles in length, the
time limit is 10 years.

tb) For a facility as defined in {b), er (c), or (d)
of 75-20-104(10) that is 30 miles or less 1in length, the
time Limit is % years.

(c) The time limit shall be extended for pericds of 2
years each upon a showing by the applicant to the board that
a good faith effort is being wundertaken to complete
congtruction, Under this subsection, a good faith effort to
complete construction includes the process of acquiring any

necessary state or federal permit or certificate for the
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facility and the process of judicial review of any such
permit or certificate.

{5) The provisions of subsection (4) app:y to any
facility for which a certificate has not been issued or for
which construction is yet to be commenced."”

Section 12, Section 75%-20-304, MCA, 1is amended to
read:

"76-20-304. Waiver of provisions of certification
proceedings. (1} The board may waive compliance with any of
the provisions of 75-20-216 through 75-20-222, 75-20-501,
and this part if the applicant makes a clear and convincing
showing to the board at a public hearing that an immediate,
urgent need for a facility exists and that the applicant did
not have knowledge that the need for the facility existed
sufficiently in advance to fully comply with the provisions
of 75-20-216 through 75-20-222, 75-20-501, and this part.

{2} The board may waive compliance with any of the
provisions of this chapter upcn receipt of notice by a
utility or person subject to this chapter that a facility or
associated facility has been damaged or destroyed as a
result of fire, flood, or other natural disaster or as the
result of insurrection, war, or other civil disorder and
there exists an immediate need for construction of a new
facility or asscociated facility or the relocation of a

previously existing facllity or associated facility in order
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to promote the public welfare.

(3) The board shall waive compliance with the
requirements of subsections (2)(c), (3){b), and (3)(c) of
75-20-301 and 75-20-501(5) and the requirements of
subsections (l)(a)(iv) and (v) of 75-20-211, 75-20-216(3},
and 75-20-303(3)(a)(iv) relating to consideration of
alternative sites 1if the applicant makes a clear and
convincing showing to the board at a public hearing that:

{a) a proposed facility will be constructed in a
county where a single employer within the county has
permanently curtailed or ceased operations causing a loss of
250 or more permanent jobs within 2 years at the employer's
operations within the preceding 10-year period;

() the county and municipal governing bodies in whose
jurisdiction the facility is proposed to be located support
by resolution such a waiver;

(c) the proposed facility will be constructed within a
15-mile radius of the operations that have ceased or been
curtailed; and

{d) the proposed facility will have a beneficial
effect on the economy of the county in which the facility is
proposed to be located.

(4) The waiver provided for in subsection (3) applies
only to permanent Jjob lasses by a single employer. The

waiver provided for in subsection (3) does not apply to jobs
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of a temporary or seasonal nature, including but not limited
to construction jobs, or job losses during labor disputes.

{5) The waiver provided for in subsection (3) does not
apply to congideraticon of alternatives or minimum adverse
environmental impact for a facility defined in subsections
(10)(b), (c)y, (d), (&), or +ey (f) of 75-20-104, for an
associated facility defined in subsection (3) of 75-20-104,
or for any portion of or process in a facility defined in
subgection (10)(a) of 75-20-104 to the exktent that the
process or portion of the facility is not subject to a
permit issued by the department of health or board of
health.

(6) The applicant shall pay all expenses required :to
process and conduct a hearing on a walver request under
subsgection (3). However, any payments wmade under this
subsection shall be credited toward the fee paid under
75-20-215 to the extent the data or evidence presented at
the hearing or the decision of the board under subsection
(3) can be wused in making a certification decision under
this chapter.

(7) The board may grant oniy one waiver under
subgections (3) and (4) for each permanent loss of jobs as
defined in subsection (3)(a}."

Section 13, Section 75-20-1202, MCA, 1is amended to

read:
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"75-20-1202. Definitions. As used 1in this part and
75-20-201 through 75-20-203, the following definitions
apply:

{1) (a) "Nuclear facility" means each plant, unit, or
other facility designed for or capable of:

{i) generating 50 megawatts of electricity cor more by
means of nuclear fission;

(ii) converting, enriching, fabricating, or
reprocessing uranium minerals or nuclear fuels; or

(iil) storing or disposing of radivactive wastes or
materials from a nuclear facility.

({b) "Nuclear facility” does not include any
small-scale facility used solely for educational, research,
or medical purposes not connected with the commercial
generation of energy.

{2} "Facility", as deflined in 75-20-104¢#+(10), is
further defined to include any nuclear facility as defined
in subsection (l)(a) of this section.,”

NEW SECTION. Section 14, Water leasing program. (1)
There 1s a water leasing program administered by the
department on behalf of the state of Montana.

(2} The department may acquire rights to water needed
for leasing under this program through appropriation of

water in its own name or by agreement with or purchase from

another holder of water rights.
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{3) Water for leasing under the water leasing program
must be ohtained from the following sources:

fa) any existing or future reservoir in a basin
concerning which a temporary preliminary decree, a
preliminary decree under 85-2-231, or a final decree under
B5-2-234 has been entered;

(b} Fort Peck Reservoir, if an agreement between the
department and the federal government concerning the
acquisiticon of water and the sharing of revenues with the
state is in effect;

{c) Tiber, Canyon Ferry, Hungry Horse, or Yellowtail
Reservoirs 1if and for so long as there is an agreement
between the department and the federal government concerning
the acquisition of water and sharing of revenues with the
state from one or more of these reservoirs; and

{d) any other existing or future federal reserveir:

(i} located in a basin concerning which a temporary
preliminary decree, a preliminary decree under B85-2-231, or
a final decree under 85-2-234 has been entered; and

{ii) for which and for so long as there is an agreement
between the department and the federal government concerning
the acquisition of water and the sharing of revenues with
the state.

{4) Water may be leased for any beneficlal use. The

amocunt of water that can be leased under this program for
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all beneficial uses shall not exceed 50,000 acre-feet.

(5) The term of any lease may not exceed 50 years. A
term may be extended up to another 50 years 1f the
department again determines the desirability of leasing by
applying the considerations set forth in subsection (7). In
making such a redetermination, the department may requize
the completion of an environmental impact statement in
accordance with subsection (6).

{6) The department shall require the cempletion of an
environmental impact statement under the provisions of Title
7%, chapter 1, for lease applications that would result in
the consumption of 4,000 acre-feet a year or more and 5.§
cubic feet per second or more of water and for any other
application for which an environmental impact statement is
required by law. The department shall require the
completion of an environmental impact statement whenever the
cumularive effect of more than one application for a lease
would constitute a probable significant environmental
impact.

(7) Upon application by any person to lease water, the
department shall make an initial determination of whether it
is desirable for the department te lease water to the
applicant. Such a determination of desirability shall be
made solely on the fcllowing considerations:

(a) the content of the environmental impact statement,
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if required;

(b) whether there is sufficient water available under
the water leasing program; and

(c) whether the criteria, except as to legislative
approval, set forth in 85-2-311 have been satisfied.

(8) The department shall for any agreement require
commercially reasonable terms and conditions, which may
include the requirement that up tc 25% of the water to be
leased be made available to a potential user for any
beneficial use upon payment by such user of the costs of
tapping into and removing water from the applicant's
project. The department may differentiate 1in pricing,
depending on the proposed heneficial use of the water.

(9) The 1lease of water or the use of water under a
lease does not constitute a permit as provided in 85-2-102
and does not establish a right to appropriate water within
the meaning of Title 85, chapter 2, part 3.

{10) For purposes of the water leasing program
established in this secticn, it 1s the intent of the
legislature that the state act as a proprietor.

Section 15, Section 85-1-2035, MCA, is amended to read:

"B5-1-205. BAcquisition of water in federal reservoirs.
1% The department may acquire water or water storage by
purchase option cor agreement with the federal government

from any federal reservoir for the purpose of sale, rent, or
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distribution for industriat-amd-other--uses any beneficial
use. In such cases, the department 1is ndt required to
construct any diverslion or appropriation facilities or
works, and it may sell, rent, or distribute such water at
such rates and under such terms and conditions as it
considers appropriatey-except-aa-provided-in-subssectien-¢23.

t2+--tntit--a--finat-decree-has-been-itasued-pursuant-es
85-2-234-eoncerning-the-waters-in-a-£federat--reservoiry——the
department--may--seil;--rent;--or-distribute-sneh-water-snly
after-a-permit-has-been-iasued-te-an-appiteant-for-purchases
renty-or-diatribution-of-water-in-accordence-with-part-3--of
this-chapters"

Section 16. Section 85-2-316, MCA, i1s amended to read:

"85-2-316. Reservation of waters. (1) The state or any
political subdivision or agency thereof or the United States
or any agency thereof may apply to the beoard to reserve
waters for existing or future beneficial uses or to maintain
a minimum flow, level, or guality of water throughout the
year or at such periods or for such length of time as the
board designates.

(2) Water may be reserved only for exisring or future

beneficial uses in the following river basins:

(a) the Clark Fork River and its tributaries to its

confluence with Lake Pend Oreille in Idaho:

{b) the Kootenai River and its tributaries to 1its
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confluence with Kootenay Lake in British Columbia;

{c) the St. Mary River ang its triputaries to its

confluence with the Oldman River in Alberta:

{d) the Little Missouri River and its_tributaries to

its confluence with Lake Sakakawea in North Dakota;

(e) the Missouri River and 1ts tributaries to its

confluence with the Yellowstone River in Morth Dakota; and

(f) the vYellowstone River tg its confluence with the

Missouri River in North Dakota.

t2¥{3) Upon receiving an application, the department
shall proceed in accordance with B5-2-307 through 85-2-309.
After the hearing provided in 85-2-309, the board shall
decide whether to reserve the water for the applicant. The
department s costs of giving notice, holding the hearing,
conducting investigations, and making records incurred in
acting upon the application to reserve water, except the
cost of salaries of the department's personnel, shall be
paid by the applicant. In addition, a reasonable proportion
of the department's cost of preparing an environmental
impact statement shall be paid by the applicant unless
waived by the department upon a showing of good cause by the
applicant.

+34(4)__(a) The bhoard may not adopt an order reserving
water unless the applicant establishes to the satisfaction

of the board:
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fa¥{i) the purpose of the reservation;

tbt(ii) the need for the reservation;

tey(iii) the amount of water necessary for the purpose
of the reservation:

td3{iv) that the reservation is in the public interest.

(b} In determining_ the public _ interest under

subsection (4)(a)(iv), the board may not adopt an order

reserving water for withdrawal and transport for use cutside

the state unless the applicant proves by clear and

convincing evidence that:

{i) the proposed out-of-state use of water is not

contrary to water conservation in Montana; and

{ii) the proposed out-of-state use of water is not

otherwise detrimental to the public welfare of the citizens

of Mcontana.

(c) In determining whether the applicant has proved by

clear and convincing evidence that the requirements of

subsections (4){(b)(i} and {(4)(b)(ii) are met, the board

shall consider the following factors:

{i) whether there are present or projected water

shortages within the state of Montana;

(ii} whether the water that is the subject of the

application could feasibly be transported to alleviate water

shortages within the state of Montana:

{iii) the supply and sources of water available to the
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applicant in the state where the applicant intends to use

the water; and

{iv) the demands placed on the applicant's supply in

the state where the applicant intends to use the water.

{d) When applying for a reservation to withdraw and

transport water for use outside the state, the applicant

shall submit to and comply with the laws of the state of

Montana governing the appropriation, lease, use, and

reservation of water.

t43(5) If the purpose of the reservation requires
construction o©f a storage or diversion facility, the
applicant shall establish to the satisfaction of the board
that there will be progress toward completion of the
facility and accomplishment of the purpose with reasonable
diligence in accerdance with an established plan.

t53(6) The board shall limit any reservations after
May 9, 1979, Ffor maintenance of minimum flow, level, or
guality of water that it awards at any point on a stream or
river to a maximum of 50% of the average annual flow of
record on gauged streams. Ungauged streams can be allocated
at the discretion cf the board.

t6}(7) After the adoption of an order reserving
waters, the department may reject an application and refuse
a permit for the appropriation of reserved waters or may,

with the approval of the board, issue the permit subject to
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such terms and conditions it considers necessary for the
protection of the cobjectives of the reservation.

€#¥(8) Any person desiring to use water reserved tg a
conservation district for agricultural purposes shall make
application for such use witn the district, and the district
upon approval of the application must inform the department
of the approved use. The department shall maintain records
of all uses of water reserved to conservation districts and
be respensible, when requested by the districts, for
rendering technical and administrative assistance within the
department's staffing and budgeting limitations in the
preparation and processing of such applications for the
conservation districts. The department shall, within its
staffing and budgeting limitations, complete any feasibility
study requested by the districts within 12 months of the
time the request was made., The hoard shall extend the time
allowed to develop a plan identifying projects for utilizing
a district's reservation so long as the conservation
district makes a geood faith effort, within its staffing and
budget limitations, to develop a plan.

t8¥(9) A reservation under this section shall date
from the date the order reserving the water is adopted by
the board and shall not adversely affect any rights in
existence at that time.

t93(10) The board shall, periodically but at least once
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every 10 years, review existing reservations to ensure that
the objectives of the reservation are being met. Where the
objectives of the reservation are not being met, the board
may extend, revoke, or modify the reservation.

t+8+(11) The board may modify an existing or future
order originally adepted tc reserve water f[or the purpcse of
maintaining minimum flow, level, or guality of water, so as
to reallocate such reservation or portion thereof to an
applicant who is a qualified reservant under this section.
Reallocation of reserved water may be made by the board
fcllowing notice and hearing wherein the board £inds that
all or part of the reservation 1is not required for its
purpose and that the need for the reallecation has been
shown by the applicant to outweigh the need shown by the
original reservant. Reallocation of reserved water shall not
adversely affect the priority date of the reservation, and
the reservation shall retain its priority date despite
reallocation to a different entity for a different use. The
board mway not reallocate water reserved under this section
on any stream or river more frequently than once every G,
years.

£33y(12) Nothing in this section vests the board with
the authority to alter a water right that 1is not a
reservation.

(13) The department shall wundertake a program to
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educate the public, other state agencies, and political

subdivisions of the state as to the benefits of the

reservation process and the procedures to be followed to

secure the reservation of water. The department shall

provide technical assistance to other state agencies and

political subdivisions in applying for reservations under

this section.

{14) Water reserved under this section is not subject

to the state water leasing program established under

{eection 14)."

NEW SECTION. Section 17. Reservations within Missouri
River basin. (1) The state or any agency or political
subdivision thereof or the United States or any agency
thereof that desires to apply for a reservation of water in
the Missouri River basin shall file a claim pursuant to
35-2-316 no later than July 1, 1987.

{2) The department shall provide technical and
financial assistance to othert state agencies and political
subdivisions in applying for reservaticns within the
Missouri River basin.

(2) Before December 31, 1989, the board shall make a
final determination in accordance with 85-2-316 on all
applications Cfiled before July 1, 13987, for reservations of
water in the Missouri River basin.

{4y Water reservations approved by the board under
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this section have a priority date of July 1, 1985. The board
shall by order establish the relative priority of
applications approved under this section.

Section 18. Section 85-2-112, MCA, is amended to read:

"85-2-112. Department duties. The department shall:

(1} enforce and administer this chapter and rules
2dopted by the board under 85-2-113, subject to the powers
and duties of the supreme court under 3-7-204;

(2} prescribe procedures, forms, and requirements for
applications, permits, certificates, claims of existing
rights, and proceedings under this chapter and prescribe the
information to be contained in any application, claim of
existing right, or other document to be Filed with the
department under this chapter not inconsistent with the
requlrements of this chapter;

{3} establish and keep in its Helena office a
centralized record system of all existing rights and a
public record of permits, certificates, claims of existing
rights, applications, and other documents filed in itsg
office under this chapter;

(4) in cogperation  with other  srate agencies,

institutions, colleges, and universities, establish and

maintain a centralized and efiicient water resources data

management system sufficient ro make available and readily

accessible, in a usable format, tc state agencies and other
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interested persons, information on the state's water

resources, out-of-state water resources that affect the

state, exjisting and potential uses, and existing and

potential demand. All other state agencies, institutions,

and colleges and universities shall cooperate with the

department 1n the development and maintenance of this

system.

t43(5) cooperate with, assist, advise, and coordinate
plans and activities with the federal, state, and local
agencies in matters relating to this chapter;

t5¥{6) upon request by any person, cooperate with,
assist, and advise that person in matters pertaining to
measuring water or filing claims of existing rights with a
district court under this chapter;

+6%(7) adopt rules necessary to reject, modify, or
condition permit applications in highly appropriated basins
or subbasins as provided in 85-2-319."

Section 19. Section B5-1-203, MCA, is amended to read:

"§5-1-203. .State water plan. (1) The department shall
gather from any source reliable information relating to
Montana's water resources and prepare therefrom a continuing
comprehensive inventory of the water resources of the state.
In preparing this inventory, the department may conduct
studies; adopt studies made by other competent water

resource groups, including federal, regiocnal, state, or
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private agencies; perform research or employ other competent
agencies to perform research on a contract basis; and hold
public hnearings in affected areas at which all interested
parties shall be given an opportunity to appear.

(2) The department shall formulate and, with the
approval of the board, adopt and from time to time amend,
extend, or add to a comprehensive, coordinated multiple-use
water resources plan known as the "state water plan”. The
state water plan may be formulated and adopted in sections,
these sections corresponding with hydrolegic divisions of
the state. The state water plan shall set cut a progressive
program for the conservation, development, and utilization
of the state's water resources and propose the most
effective means by which these water resources may be
applied for the benefit of the people, with due
consideration o©of alternative uses and combinations of uses.
Before adoption of the state water plan o©r any section
thereaf, the department shall hold public bearings in the
state or in an area of the state encompassed by a secticn
thereof 1if adoption of a section is proposed. Notice of the
hearing or hearings shall be published for 2 consecutive
weeks in a newspaper of general county circulation in each
county encompassed by the proposed plan or section thereof
at least 30 days prior tc the hearing.

(3} The department shall submit to the water policy
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committee established in [section 21] and to each general

session of the legislature the state water plan or any
section thereof or amendments, additions, or revisions
thereto which the department has formulated and adopted.

(4) The department shall prepare a continuing
inventory of the groundwater resources of the state. The
groundwater inventory shall be included in the comprehensive
water rescurces ilnventory described in subsection (1) above
but shall be a separate component thereof.

{5) The department shall publish the comprehensive
inventory, the state water plan, the groundwater inventory,
or any part of each, and the department may assess and
collect a reasonable charge for these publications.

(6) In developing and revising the state water plan as

provided in this section, the department shall consult with

the water policy committee established in [section 21] and

solicit the advice of the committee in carrying out its

duties under this section.”

Section 20. Section 85-1-621, MCA, 1is amended to read:
"85-1-621. Report to the legislature. The department
shall prepare a biennial report to the legislature
describing the status of the water develcpment program. The
report must describe ongoing projects and activities and
those which have been completed during the biennium. The

repert  must identify and rank in order of priocity the
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projects for which the department desires to seek

congressional authorization and funding and the efforts the

department will undertake in attempting toc secure such

autheorization and funding. The report muest also describe

proposed projects and activities for the coming biennium and
recommendations for necessary appropriations. A copy of the
report shall be submitted to the president of the senate and

the speaker of the house, to the members of the water policy

committee established in [section 21], and to such other

members of the legislature as may request a copy."

NEW SECTION. Section 21. Water policy committee.
(1) There is a permanent water policy committee of the
legislature. The committee consists of eight members. The
senate committee on committees and the speaker of the hcuse
of representatives shall each appoint four members on a
bipartisan basis. The committee shall elecr its chairman
and vice-chairman. The committee shall meet as often as
necessary, including during the interim between sessions, to
perform the duties specified within this section.

(2) On a continuing basis, the committee shali:

fa) advise the legislature on the adequacy of the
state's water policy and cf important state, regional,
national, and international developments which affect

Montana's water resourcesy;

{b) oversee the peolicies and activities of the
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department of natural resources and conservation, other
state executive agencies, and other state institutions, as
they affect the water resources of the state; and

(c) communicate with the public on matters of water
policy as well as the water resources cf the state.

{3) On a regular basis, the committee shall:

(a) analyze and comment on the state water plan
required by 85-1-203, when filed by the department;

(b) énalyze and comment on the report of the status of
the state's water development program required by 85-1-621,
when filed by the department;

{c) analyze and ccocmment on water-related research
undertaken by any state agency, institution, college, or
university;

{d) analyze, verify, and comment on the adequacy of
and information contained in the water rescurces data
management system maintained by the deparktment under
85-2-112; and

{e) report to the legislature, not less than once
every bilennium,

(4) The environmental gquality council shall provide
staff assistance to the committee. The committee may
contract with experts and consultants, in addition to
receiving assistance from the environmental quality council,

in carrying out its duties under this section.
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Sectlcn 22. Section 85-2-122, MCA, is amended to read:
"85-2-122. Penalties. A perscon who viclates or refuses
or neglects to comply with 85-2-3017;--85-2-482¢1}7--and

85-2-483¢3% the provisions of this chapter, any crder of the

department, or any rule of the bocard 1is guilty of a
misdemeanar."”

NEW SECTION. Section 23. Extension of authority. Any
existing authority of the board and the department of
natural resources and caongervation to make rules on the
subject of the provisions of this act 1is extended to the
provisions of this act.

Section 24. Section 7, <Chapter 706, Laws of 1983, is
amended to read:

"Section 7. Termination date. Phis--act Section & of

{this act] terminates July 1, 1985. The other sections do

not terminate and are permanent law."

NEW SECTION. Section 25. Repealer. Section 85-2-104,
MCA, is repealed.

NEW SECTION. Section 26. Codification instruction,
Gections 14, 17, and 21 are intended to be codified as an
integral part of Title 85, chapter 2, and the provisions of
Title 85, chapter 2, apply to secticns 14, 17, and 21.

NEW SECTION. Section 27. Severability. If a part of

this act is invalid, all valid parts that are severable from

the invalid part remain in effect. If a part of this act is
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invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTIQON. Section 28, Applicability. This act
applies to all permit applications, change in appropriation
right applications, water sales and lease applications, and
reservation applications fijed and pending with the
department on July 1, 1985, but upon which a hearing under
Title 85, chapter 2, has not yet commenced.

NEW SECTION. Section 29. Effective date. This act is
effective July 1, 1985.

—-End-
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STATE OF MONTANA
REQUEST NO. FNN 518-85

FISCAL NOTE
Form BD-15

In compliance with a written request received March 15, 19 85 , there is hereby submitted a
Fiscal Note for House Bill 680 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).
Background information used in developing this Fiscal Note is available from the Cffice of Budget and Program
Planning, to members of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 6B0 establishes a comprehensive mechanism that will allow Montana to properly control the allocation
and use of its water resources. The bill broadens the criteria for evaluating applications submitted pursuant

to the Water Use Act; authorizes a water leasing program to be administered by the Department of Natural

Resources and Conservation (DNRC); subjects pipelines of certain sizes to certification under the Major Facility
Siting Act; calls for the completion of a basin-wide water reservation proceeding in the Missouri Basin of Montana.
Directs the DNRC to develop a water resources data management system, seek federal funding for water project
development in Montana, and increase efforts to develop the state water plan.

ASSUMPTIONS:

1. Existing staff and funding resources (including applicant filing fees, etc.) are sufficient for DNRC

administration of revised provisions in the water use and Major Facility Siting Acts.

Additional DNRC staff and funding will be needed to implement the other provisions of the bill.

3. The proposed budget only covers the expense of preparing applications for water reservations in
the Missouri Basin. The funds needed to process the applications (i.e., hearings, EIS, etc.)
will be appropriated during the 1988-89 biennium.

4. The budget includes the contracted services funding needed to assure that interested municipalities and
conservation districts can prepare adequate water reservation applications. Applications will be submitted
by 25 conservation districts and 12 municipalities. The expense of preparing such applications will be
equivalent to $12,000 per conservation district and $5,000 per municipality.

5. Revenue will, in time, be derived from the water leasing program authorized by the bill. Such revenues

will not be forthcoming during the 1986-87 biennium. )
Lo 4 Yoo

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: %@J Z@,, '/sfr—
HB &8O

[y%

FN11:L/3



Request No. FNN 518-85
Form BD-15 page 2

FISCAL IMPACT:

FY 86 FY 87
Current Proposed Current Proposed
Expenditures

Personal Services S -0~ $180,930 S -0~ $142 ,650
Operating Expenses ~0- 275,100 -0~ 306,350
Total Cost $ -0~ $456,030 $ ~0- $449,000

General Fund [ -0~ $389,530 § =0- $372,500
State Special S -0- $ 16,225 s =-0- $ 19,125
Federal Special s -0- $ 49,875 $§ -0- $ 57,375

EFFECT ON COUNTY OR OTHER LOCAL REVENUE:

None

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

Committing funding to do the application phase of the Missouri Basin reservation proceeding will require an
additional appropriation for the 1988-89 biennium in order to complete the process (i.e., preparation of
environmental impact statement, hearings, etc.).

TECHNICAL OR MECHANICAL DEFECTS OR CONFLICTS WITH EXISTING LEGISLATION:

None.

EXPLANATORY NOTE:

A separate appropriation bill being drafted by the Envircnmental Quality Council will include the expenditures
presented in this fiscal note. That appropriation measure will also include projected costs of implementing
other recommendations of the Interim Select Legislative Committee on Water Marketing.
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APPROVED BY COMM. ON
NATURAL RESOQURCES

HOUSE BILL NO. 680
INTROD{JCED BY IVERSON, BLAYLCCK, HARP, SHAW,
ASAY, CODY, HOLLIDAY, BARPER, MARKS, NEUMAN,
ABRAMS, D. BROWN, VAN VALKENBURG, KADAS,
VINCENT, DONALDSON, NATHE, BRADLEY,
POFF, TVEIT, E. SMITH, BARDANOUVE

BY REQUEST OF THE SELECT CCMMITTEE ON WATER MARKETING

A BILL FOR AN ACT ENTITLED: "“AN ACT REVISING STATE WATER
POLICY TO MAXIMIZE MONTANA'S INTERESTS IN THE INTERSTATE
ALLOCATION or WATER; AMENDING CRITERIA FOR WATER
APPROPRIATION AND CHANGES IN APPROPRIATION; PROVIDING FOR A
LIMITED WATER LEASING PROGRAM; EXEMPTING WATER RESERVATIONS
FROM THE LEASING PRCOGRAM; PLACING CERTAIN PIPELINES UNDER
THE MONTANA MAJOR FACILITY SITING ACT; PROVIDING FOR WATER
RESERVATIONS IN THE MISSOURI RIVER BASIN; ESTABLISHING A
WATER RESOURCES DATA MANAGEMENT SYSTEM; CREATING A PERMANENT
WATER POLICY COMMITTEE; REPEALING THE BAN ON THE USE OF
WATER FOR COAL SLURRY; AMENDING SECTIONS 75-20-104,
#5-268-2167 75-20-218, 75-20-303, 35-20-30847 75-20-1202,
B85-1-203 THROUGH 85-1-205, 85-1-621, 85-2-102, 85-2-112,
85-2~122, 85-2-124, 85-2-301, B5-2-311, 85-2-312, 85-2-316.
85-2-402, MCA, AND SECTION 7, CHAPTER 706, LAWS OF 1983;

REPEALING SECTION 85-2-104, MCA: AND PROVIDING AN EFFECTIVE
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DATE AND AN APPLICABILITY DATE."
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WHEREAS, the Select Committee on Water Marketing was
commissioned by the 1983 Legislature to undertake a study of
the advantages and disadvantages of water marketing; and

WHEREAS, the Select Committee in completing its study
determined that Montana needs to address broader questions
of water policy in order to secure Montana's interests in
allocation and management of state waters; and

WHEREAS, the Select Committee has presented a
comprehensive package of recommendations that must be
considered as a whole; and

WHEREAS, these recommendations serve to revise
Montana's water policy in order to maximize Montana's
authority over management of state waters and other natural
resources and to conserve water for existing and future
beneficial uses by Montanans.

THEREFORE, the Legislature of the State of Montana
finds that this legislaticn and other recommendations of the
Select Committee on Water Marketing constitute an
appropriate revision of state water policy necessary to
secure Montana's interests for present and future benefit to

Montanans.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 85-2-102, MCA, is amended to read:

SECOND READING
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"85-2-102. Definitions. Unless the context requires
otherwise, in this chapter the following definitions apply:

{1} "Appropriate" means to divert, impound, ar
withdraw {including by steck for stock water) a guantity of
water or, in the case of a public agency, to reserve water
in accordance with 85-2-316.

(2) "“Beneficial use", unless otherwise provided,
means:

{a) a use of water for the benefit of the
appropriator, other persons, or the public, including but
not limited to agricultural [{including stock water),
domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses; and

(b} a use of water appropriated by the department for

the state water leasing program under [section 14 12] and of

water leased under a valid lease issued by the department

under [section 4 12].

(3) "Board" means the board of natural rescurces and
conservation provided for in 2-15-3302.

{4) "Certificate" means a certificate of water right
igsued by the department.

(5) "Change in appropriation right” means a change in

the place of diversion, the place of use, the purpose of

use, or the place of storage.

+53(6) "Declaration" means the declaration of an
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existing right filed with the department under secticn 8,
Chapter 452, Laws of 1973.

t8%{7) "Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

t#%(8) "Existing right" means a right to the wuse of
water which would be protected under the law as it existed
prier to July 1, 1973,

+81+{9) "Groundwater" means any wakter beneath the land
surface or beneath the bed of a stream, lake, reservoir, or
cther body of surface water, and which is not a part of that
surface water.

+93(10) "Permit" means the permit tc appropriate issued
by the department under 85-2-301 through' 85-2-303 and
85-2-306 through 85-2-314.

t363(11l) "Person" means an individual, association,
partunership, corporation, state agency, political
subdivision, the United States or any agency thereof, or any
other entity.

ti:4(12) "Politiecal subdivision™ means any county,
incorporated city or town, public corporation, or district
created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporation, associatiocn, or group.

$12y-49kurryll-—means——a-—-mixture-~cf-water-and-insotubie
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materrats

(13) “Waste" means the unreasonable loss of water
through the design or negligent operation of an
appropriation or water distribution facility or the
application of water to anything but a beneficial use.

(14) "Water® means all water of the state, surface and
subsurface, regardless of 1its character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent.

(15) “water divigion" means a drainage basin as defined
in 3-7-102.

(16) "Water judge" means a judge as provided for in
Title 3, chapter 7.

(17) "water master™ means a master as provided for in
Title 2, chapter 7.

{18) “Well” means any artificial opening or excavation
in the ground, however made, by which groundwater is sought
or can be obtained or through which it flows under natural
pressures or is artificially withdrawn.”

Section 2., Section 85-1-204, MCA, is amended to read:

"g85-1-204. Department powers over state waters. (1)
The department, with the approval of the board, may sell,
lease, and otherwise dispose of all waters which may be
impounded under this chapter, and the water may be sold for

the purpose of irrigation, development of power, watering of
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stock, or any other purpose. The department may alsc lease

water under the state water leasing program established

under the provisiong of [section %4 12]. Te the extent that

it may be necessary to carry cut this chapter and subject to
a compliance with the other provisions of this chapter, the
department has full control of all the water of the state
not under the exclusive control of the United States and not
vested in private ownership, and it shall take such steps as
may be necessary to appropriate and conserve the same for.
the use of the people. The authority of the department
conferred by this chapter extends and applies to rights to
the natural flow of the waters of this state which it may
acquire, with the approval of the board, by condemnation,
purchase, exchange, appropriation, or agreement.

{2) Por the purpose of regulating the diversion of
those waters, the department may enter upon the means and
place of use of all appropriators for making surveys of
respective rights and seasonal needs.

{3) The department may take into consideration the
decrees of the courts of this state having jurisdiction
which purport toc adjudicate the waters of a stream or its
tributaries, and a fair, reasonable, and equitable
reconciliation shall be made between the claimants asserting
rights under different decrees and between decreed rights

and asserted rights of appropriation not adjudicated by any

~6- HE &80



10
11
12
13
14
15
16
17
18
19
2Q
21
22
23
24

25

HB 0680/02

court.

(4) The department, at its discretion, may hold
hearings relating to the rights of respective claimants
after first giving such notice as it considers apprcpriate
and make findings of the date and guantity of appropriatiocn
and use of all claimants which the department will recognize
and observe in diverting the waters which it owns. The
department may police and distribute to the owner of the
recognized appropriation the waters due him upon request and
under terms agreed upon.

(5y The department, when engaged in controlling and
dividing the natural flow of a stream undar the authority
granted by this chapter, is exercising a police power of the
state, and water commissioners appointed by any court may
not deprive the department of any of the waters owned or
administered under agreement with respective owners. The
owner of a prior right contending that the department is not
recognizing and respecting the appropriation may resort te a
court for the purpose of determining whether or not the
rights of the claimant have been invaded, and the department
shall observe the terms of the final decree,

{6} When the department impounds or acquires the right
of apptopriation of the waters of a stream it may divert or
authorize the diversion at any point on the stream or any

portion thereof when 1t is done without injury o a prior
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appropriator.”
Section 3. Section B85-2-301, MCA, is amended to read:
"85-2-301. Right to appropriate. (1) After July 1,
1973, a person may nobt appropriate water except as provided
in this chapter. A person may only appropriate water for a
beneficial use.

(2) (a) COnly the department may appropriate water by

permit wunder-95-2-31+ in either of the following instances:

(i} for transport nutside the follgwing river basins:

{A) the Clark Fork River and its tributaries to its

confluence with Lake Pend Oreille in Idaho:

{B) the Kootenai River and its tributaries to its

confluence with Kootenay Lake in British Columbia;

(C) the St. Mary River and its tributaries to its

cenfluence witn the Oldman River in Alberta;

(D) the Little Misgouri River and its tributaries to

its confluence with Lake Sakakawea in North Dakota:

(E} the Missouri River and its tributaries to its

confluence with the Yellowstone River in North Dakota: and

{F) the Yellowstone River to its confluence with the

Misgsouri River in Narth Dakota; or

(ii) whenever water in excess of 4,000 acre-feet a year

and 5.5 cubic feet per second, for any use, is to be

consumed.

(b) Water for these purposes or in these amounts may
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be leased from the dJdepartment by any person under the

provisions of [section 14 12].

(3) A right ¢to appropriate water may not be acquired
by any other metnod, including by adverse use, adverse
possession, prescription, or estoppel. The method prescribed
by this chapter is exclusive."

Section 4. Section 85-2-311, MCA, is amended to read:

"85-2-311. Criteria for issuance of permit. {1) Except
as provided in subgections (2} and--{3} through ({4), the
department shall issue a permit if the applicant proves by
substantial credible evidence that the following criteria
are met:

(a) there are unappropriated waters in the source of
supply:

(i) at times when the water can be put to the use
proposed by the applicant;

(ii) in the amount the applicant seeks to appropriate;
and

{iii) throughout the period during which thé applicant
seeks to appropriate, the amount regquested is available;

(b} the water rights of a prior appropriator will not
be adversely affected;

(¢) the proposed means of diversion, construction, and
operation of the appropriation works are adequate;

(d) the proposed use of water is a beneficial use;
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(e) the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has been issued or for which water has been reserved.

{2) fa)y The department may not issue a permit for an
appropriation of 167600 4,000 or more acre—feet of water a
year er-15 and 5.5 or more cubic feet per second of water

unless it-affirmatively-£finds the applicant proves by clear

and convincing evidence that:

tiyfa) the criteria in subsection (1) are met;

t¢4{b) the;-appiicant-—has—-praven---byh——ciear—--and
convincing--avidenee-that the rights of a prior apprepriator
will not be adversely affected;

tt%4§({c) the proposed appropriation is a reasonable
use. Such a finding shall be based on a consideration of the
following:

tA¥(i) the existing demands on the state water supply,
as well as projected demands such as reservations of water
for future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and aquatic life;

tBy(ii) the benefits to the applicant and the state;

fej--the—econom&c—feaaibiiity—of—the—prejectr

tBy(iii) the effects on the quantityy and qualityr—-and
potabttity of water for existing beneficial uses in the

source of supply;
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{(iv) the availabiiity and feasibility of using

low-guality water for the purpose for which application hasg

been made:;

tEy({v) the effects on private property rights by any
creation of or contribution to saline seep; and

tP¥{vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

tbi—-A-permit-for-an—apprapriation-fer-a-diversion--fer
a-—esnsumptive——use-—o0f--187006-sr-more-acre-feeb-of-water-a
yeat—or—i5—or—mare~cubic-éeeb-per—seeond—cf-watee—undet-thia
subssction-may-not-be-issved-uniess-the-department-petitions
the-legisiature-and-the-tegiakacure-affirma-the-findings--of
the-departments

{3) (a) The state of Montana has long reccgnized the

importance of conserving its public waters and the necessity

to maintain adequate water supplies for the state's water

requirements. Although the state of Montana also recognizes

that, under appropriate conditions, the out-of-state

transpartaticn and use of its public waters are not in

conflict with the public welfare of its citizens or the

conservation of its waters, the criteria in this subsection

{3} must be met before out-of-state use may occur.

(b} The department may not issue a permit for the
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appropriation of water for withdrawal and transportation for

use outside the state unless the applicant proves by clear

and ccnvincing evidence that:

(i) depending on_ the volume of water diverted or

cansuned, the applicable c¢riteria and precedures  of

subsection (1) or {2) are met;

{ii) the proposed out-of-state use of water is not

contrary to water conservation in Montana; and

{iii} the proposed cut-of-state use of water is not

ctherwise derrimental to the public welfare of the citizens

of Montana.

(¢} In determining whether the applicant has proved by

clear and convincing evidence that the reguirements of

subsections (3¥(b)(ii) and (3)(b)(iii) are met, the

department shall consider the fsllowing factors:

(i) whether there are present or pfojected water

shortages within the state of Montana;

{ii) whether the water that is the_ subject of the

application could feasibly be transported to alleviate water

shortages within the stars of Montana;

{iii) the supoly and sources of water available to the

applicant in the state where the applicant intends to uyse

the water; and

{iv} the demands placed on the applicant’s supply in

the gtate where the applicant intends tc use the water.

~-12- HB 680
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(d) When applying for a permit or a lease to withdraw

and transport water for use ocutside the state, the applicant

shall submit to and comply with the laws of the state of

Montana governing the appropriation, lease, and use of

water.

+37{4) An appropriation, diversion, impoundment, use,
restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions of
this section is nuii-and-vetd invalid. No officer, agent,
agency, or employee of the state may knowingly permit, aid,
or assist im any manner such unauthorized appropriation,
diversion, impoundment, use, or other restraint, No person
or corporation may, directly or indirectly, personally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or otherwise restrain or
control waters within the boundaries of thig state except
in accordance with this section.”

Section 5., Section 85-2-312, MCA, is amended to read:

"g5-2-312. Terms of permit. (1) The department may

issue a permit for less than the amcunt of water requested,

but in no case may it issue a permit for more water than is

requested or than can be beneficially used without waste for

the purpose stated in the application. The department may
require modification of plans and specifications for the

appropriation or related diversion or construction. it Based
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upen—the-criterita-tisted-in-A5-2-3tt7—the THE department may

issue a permit subject to terms, conditions, restrictions,
and limitations it considers necessary to-proeteet-the-righes

of--other~-apprepriaters TO SATISFY THE CRITERIA LISTED IN

85-2-311, and it may issue temporary or seascnal permits. A
permit shall be issued subject to existing rights and any
final determination of those rights made under this chapter.

(2) The department may limit the time for commencement
of the appropriation works, completion of construction, and
actual application of the water to the proposed beneficial
use. In fixing those time limits, the department shall
consider the cost and magnitude of the project, the
engineering and physical features to be encountered, and, on
projects desigpned far gradual development and gradually
increased use of water, the time reasonably necessary for
that gradual development and increased use. For good cause
shown by the permittee, the department may in its discretion
reasonably extend fime limits.

{3) The original of the permit shall be sent to the
permittee, and a copy shall be kept in the office of the
department in Helena.

{4) The department shall provide to the countj clerk
and recorder of the county wherein the poin£ of diversion or
place of use is located guarterly reports and an annual

summary report of all warer right permits, certificates, and
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change  approvals issued by the department within the
county."

Section 6. Section B5-2-124, MCA, is amended to read:

ng85-2-124. Fees for environmental impact statements.
(1) Whenever the department determines that the filing of an
application (or a combination of applicatiens) for a permit
or apptoval under this chapter requires the preparation of
an environmental impact statenent as prescribed by the
Montana Environmental Policy Act and the appliecation (or
combination of applications) involves the use of 31878646
4,000 or more acre-feet per year er-15 and 5.5 or more cubic
feet per second of water, the applicant shall pay to the
department the fee prescribed in this section. The
department shall notify the applicant in writing within 90
days of receipt of a correct and complete application {or a
combination of applications) if 1t determines that an
environmental impact statement and fee is required.

(2) Upon notification by  the department under
subsection {1}, the applicant shall pay 2 fee based upon the
estimated cost of constructing, repairing, or changing the
appropriation and diversion facilities as herein provided.
The maximum fee that shall be paid to the department may not
exceed the fees set forth in the following declining scale:
2% of the estimated cost up to $1 million: plus 1% of the

estimated cost over $1 million and up to $20 million; plus
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1/2 of 1% of the estimated cost over $20 million and up to
$100 million; plus 1/4 of 1% of the estimated cost over $£100
million and wp to $300 milliom; plus 1/8 of 1% of the
estimated cost over $300 million, The fee shall be
deposited in the state special revenue fund to be used by
the department only to comply with the Montana Environmental
Policy Act in connection with the applicaticn(s). Any
amounts paid by the applicant hut not actually expended by
the department shall ke refunded to the applicant.

(3) The department and the applicant may determine by
agreement the estimated cost of any facility for purposes cf
computing the amount of the fee to be paid to the department
by the applicant. The department may contract with an
appli¢ant for:

{a) the development of information by the applicant or
a third party on behalf of the department and the applicant
concerning the environmental impact of any proposed activity
under an application;

{b) the division af responsibility between the
department and an applicant for supervision owver, control
of, and payment for the development of information by the
applicant or a third party on behalf of the department and
the applicant under any such contract oc¢ contracta;

(c} the use or nonuse of a fee or any part thereof

paid to the department by an applicant.

-16- HB8 580
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{4} Any payments made to the department or any third
party by an applicant under any such contract or contracts
shall be credited against any fee the applicant must pay
hereynder. The department and the applicant may agree on
additional credits against the fee for environmental work
performed by the applicant at the applicant's own expense.

{5) No fee as prescribed by this section may be
assessed against an applicant for a permit or approval if
the applicant has also filed an application for a
certificate of environmental compatibility or public need
pursuant to the Montana Major Facility Siting Act and the
appropriation or use of water involved in the application(s)
for permit or approval has been or will be studied by the
department pursuant to that act.

{6) This section sha}l apply to all applications,
pending or hereinafter filed, for which the department has
not, as of April 9, 1975, commenced writing an environmental
impact statement. This section shall not apply to any
application, the Eee for which would not exceed $2,500,

{7) Failure to submit the fee as required by this
section shall void the application(s).

{(8) The department may in its discretion rely upon the
environmental studies, investigations, reports, and
assessments made by any other state agency or any person,

including any applicant, in the preparation of its
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environmental impact statement.”
Section 7. Section 85-2-402, MCA, is amended to read:
"85-2-402. Changes in appropriation rights. +}--&n
sppropriater-may-net-change-the-place-of-diverstens-piace-of
Hae;-purpose-of-use;-or-ptace-of-stsrage-except-as-permitted
tnder—-this-section-and-approved-by-the-department~
f21~—?he——department——shuii—upprove-the—prapcsed—:hange
tf-it-determines-that-the-propesed-change-witi-not-adversely
affect-the--rights--of--other--persons~--if--the--department
determinas--that--the-proposed-change-might-adversety-affece
the-rights-of-other-personay-notice~of-the--proposed--change
shati---be---gtven--in--accordance--with--85-2-368%s-~Ff--the
department-determines-that-an-objeetion-fited--by--a--person
whose-rights-may-be-affecred-staras-a-vatid-objection-to-the
ptoposed—changef—ehe—department-shai};hoid—a—hearing-thereon
prior--to--its--apprevat--er--denial-sf-the-prepeosed-change-
Obdectiona-shati-meet-the-requirements-of--85-2-368¢2y7--and
hearings-shall-be-heid-in-amccordanee-with-85-2-36097
t33--An--apprepriacer--of--more--than-i5-cubie-feet-per
second-may-net-echange-che-purpose-ef-use-cf-an-appropriatien
*tght--from—-an—-agrieutturati--or--irrigacten—-use---to---an
tadnstriai-uses
t4y--Fhe-~department--may--approve--a-change-subject-to
stch-termer-condtbtians;-~raskrrictiona;-—and-—timitatrona--tt

censiders---necessary---te---pretecr--tha--rights--of--ocher
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apprepriatora;——inciuding--iimitations--en--the-—-time---for
compiation-of-the-changes
t5)-—ff~-~a~-change--is-net-compieted-as-approved-by-the
deaparement-or—if-the-termsy--condieionss--—restrictionsy--and
limitations——of--the~-change-approvai-are-net-compried-withy
the—-departmeant--mayr-—after—-notice--and—-opportuntty-——-feor
heartngr--require-—the——appreopriator-—to~-shovw-cause-why—the
change-approvai-shouid-nec-be-medified-or--revokeds-~If--the
appropriater—-fatis-to-shoew-sufficient-cansey-the-department
may-modify-or-revoke-the-change-approveis
t63—-Witheut~-cbtaining---pritor-—-apprevel---from-~-the
dapartmanty-an-appropriator-may-not-sevar-ati-er-any-pare-of
an--apprepriation--right--from--the--tand--to-~which--tt--is
appertenant;-seki-the-apprepriation-right-for-other-purposss
sr--te--sther-~lands;—-or--make--the---appropriatton-——-right
apptrtenant-to-other—ianda:-Fhe-department-shati-approve-the
propssed--change——if--it-determines-that-the-propesed-change
witl-nek-pdversely-affect-the-water-righta-of-other-personas
if-the-department-determines-that~the-proposed-change---might
adversely--affect--the-water-righta-of-other-personay-notice
cf-the-proposad-change-must--be--given--in--sceardance--with
85-2-38Fc-—~If-———the--department--then—~determires--that--an
object&an—fzied—by-~a~wperson-~whcse~—water—-riqﬁts-—mg,—-be
affected--states-—g--varid-ebjecrion—to-the-proeposed-changesr

the-department—shaii-hoid-a-hearirng--thereon--prior--te--its
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appraval--or--dentai-of-the-propesed-changer-6bjections-muat
mesp-the-requirements-of-35-2-368y-and-hearings-must-be-heisd

in-aceordance-with-85-2-389+ (1) An appropriator may not

make a change in an appropriation right except as permitted

under this section and with the approval of the department

or, if applicable, of the legislature.

(2) Except as provided in_subsections (3) through (5},

the department shall approve a chbange in appropriation right

if the appropriater proves by substantial credible evidernce

that the following criteria are met:

ta) The proposed use will not adversely affect the

water rights o©of other persons or other planned uses or

developmentas for which a permit has been issued or for wnich

water has been reserved.

(b) The prcposed means of diversion, construction, and

operation of the appropriation works are adeguate.

{c) The proposed use of water is a_beneficial use.

()} The department may not approve a change in purpose

of use or place of use of an appropriation of 4,000 or more

acre-fest of water a year and 5.5 or more cubic feet per

second of water unless the appropriator proves by clear and

convincing evidence that:

(a) the criteria in subsection (2) are met;

{b) the proposed change is a _reascinable use. A

finding ¢f reasonable use must he based on a consideration
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0

(1) the existing demands on the state water supply, as

well as projected demands of water for future beneficial

purposes, including municipal water supplies, irrigation

systems, and minimum streamflows for the protection of

existing water rights and aquatic life;

{(ii) the benefits to the applicant and the state;

{iii) the effects on the quantity and guality of water

for existing uses in the source of supply;

{iv) the availability and feasibility of using

low-quality water for the purpose for which application has

been made;

{v) the effects on private property rights by any

creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental

impacts o©f the proposed use of water as determined by the

department pursuant to Title 75, chapter 1, or Title 75,

chapter 20,

{4) The department may not approve a change in purpose

of use or place of use for a diversion that results in 4,000

or more acre-feet of water a year and 5.5 or mare cubic feet

per second of water being consumed unless:

(a)_ _the applicant proves by clear and convincing

evidence and the department finds that the criteria in

supsections (2) and (3) are met; and
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{b) the department then petitions the legislature and

the legislature affirms the decision of the department after

a publiec hearing.

{5) (a) The state of Montana has long recognized the

importance of conserving its public waters and the necessity

toe maintain adeqguate water supplies for the state's water

requirements. Although the state of Montana also recognizes

that, under appropriate conditions, the cut-of-state

transportation and use of its public waters are not in

conflict with the public welfare of its citizens or the

conservation of its waters, the following criteria must be

met before out-of-state use may occur:

{b} The department and, if applicable, the legislature

may not approve a change in appropriation right for the

withdrawal and transportation of appropriated water for use

outside the state unless the appropriator proves by clear

and convincing evidence and, if applicable, the legislature

approves after a public hearing that:

(i) depending cn_the wvolume of water diverted or

consumed., the applicable criteria and procedures of

subgsection (2) or (3) are met:

{ii) the proposed out-of-state use ¢f water is not

contrary to water conservation in Montana; and

(iii) the proposed out-cf-srate use of water is not

otherwise detrimental to the public welfare of the citizens
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of Mcntana.

{¢) In determining whether the appropriator has proved

by clear and convincing evidence that the requirements of

subsections (5)(b)(ii) and (5){e)(iii} will be met, the

department and, if applicable, the legislature shall

consider the following factors:

(i) whether there are present or projected water

shortages within the state of Montana;

(ii) whether the water that is the subject of the

propesed change in appropriation might feasibly be

transported to alleviate water shortages within the state of

Montana;:

{iii) the supply and sources of water available to the

applicant in the state where the applicant intends to use

the water; and

(iv) the demands placed on the applicant's supply in

the state where the applicant irtends to use the water.

(d) When applying for a change in zappropriation right

to withdraw and transport water for use outside the state,

the applicant shall submit to and comply with the laws of

the state of Montana governing the appropriation and use of

water.

(6) For any application for a change in appropriation

right involwving 4,000 or more acre-feet of water a year and

5.5 or more cubic feet per seccnd of water, the department
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shall give notice of the proposed change in accordance with

85-2-307 and shall hold & hearing in accordance with

85-2-30% prior_ to 1its approval or denial of the proposed

change. The depavtment shall provide notice and may hold a

hearing upon any other proposed change if it determines that

such a change might adversely affect the rights of other

persons,

t7) The department or the legislature, if applicable,

may approve a change subject to such terms, conditions,

restrictions, and limitaticns as it considers necessary to

precect—che-rights-of-other-persens-and satisfy the criteria

of this section, including limitations on the time for

completion of the change.

tB) If z changs is not completed as  approved hy the

department or legislature or if the terms, conditions,

restrictions, and limitations of the change approval are not

complied with, the department may, after notice  and

opportunity for hearing, require the appropriator to show

cause why the change approval should not be wmodified or

revoked. If the appropriater f£ajls to show sufficient

cause, the department may modify or revoke the change

approval .
t7719) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate

must be kept in the cffice of the department in Helena.
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£8¥{10) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an applicatien for change pursuant to this
section.

(11) A change in appropriation right contrary to the

provisions of this secticn is invalid. No officer, agent,

agency, or employee of the state may knowingly permit, aid,

or assist in any manner such unauthorized change in

appropriation right. WNo perscn or corporation may, directly

or indirectly, personally or through an agent, officer, or

emplcyee, attempt to change an appropriation right except in

accordance with this section."

Section 8. Section 75-20-104, MCA, is amended to read:

"75-20-104. Definitions. 1In this chapter, unless the
context requires otherwise, the following definitions apply:

(1) "Addition thereto” means the installation of new
machinery and equipment which would significantly change the
conditions under which the facility is operated.

(2) "application" means an application for a
certificate submitted in accordance with this chapter and
the rules adopted hereunder.

(3) "Assoclated facilities” includes but 1is not
limited to transportation 1links of any kind, aqueducts,

diversion dams, PIPELINES, transmission substations, storage
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ponds., reservoirs, and any other device or equipment
associated with the production or delivery of the energy
form or product preduced by a facility, except that the term

does not include a facility QR A NATURAL GAS OR CRUDE OIL

GATHERING LINE 17 INCHES OR LESS IN DIAMETER.

(4) "Board" means the beoard of natural resources and
conservation provided for in 2-15-3302.

{5) "Board of health"” means the board of health and
environmental sciences provided for in 2-15-2104.

{6) "Certificate” means the certificate of
environmental compatibility and public need issued by the
board under this chapter that |is required for the
construction or cperation of a facility.

{(7) "Commence to construct” means:

{a) any clearing of land, excavation, construction, or
other action that would affect the environment of the site
or route of a facility but does not mean changes needed for
temporary use of sites or routes for nonutility purposes or
uses in securing geological data, including necessary
borings to ascertain fcundation conditions;

(b)y the fracturing of underground formations by any
means if such activity is related te the possible future
development of a gasification facility or a facility
employing geothermal resgurces but does not include the

gathering of geological data by boring of test holes or
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other underground exploration, investigation, or
experimentation;

(¢} the commencement of eminent demain proceedings
under Title 70, chapter 30,_E0r land or rights-of-way upon
or over which a facility may be constructed;

{d) the relocaticon or upgrading of an existing
facility defined by (b) or (c) of subsection {10), including
upgrading to a design capacity covered by subsection
(10){b), except that the term does not include normal
maintenance or repair of an existing facility.

(a) “Depargment" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(9) “Cepartment of health" means the department of
health and environmental sciences provided for in Title 2,
chapter 15, part 21.

(10) “Pacility" means:

{a) except For crude oil and natural gas refineriessy
and--facitities-—and--associared--facitities-deaigned-for-ar
capabie-of-preducing;-gathering;—-processing;--teansmittings
transporetng;~-or-diatributing-crude-oti-or-natural-gass and
those facilities shbject to The  Montana Strip and
Underground Mine Reclamation Act, each plant, unit, or other
facility and associated facilities designed for or capable

cf:
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(i) generating 50 megawatts of electricity or more or
any addition thereto (except pollution control facilities
approved by the department of health and environmental
sciences added to an existing plant) having an estimated
cost in excess of $10 million:

{(ii) preducing 2% million cubic feet ovr more of gas
derived from coal per day or any addition thereto having an
estimated cost in excess of $10 million;

{iii) producing 25,000 barrels of 1liguid hydrocarbon
produces per day or more or any addition thereto having an
estimated cost in excess of $10 million;

{(iv} enriching uranium minerals or any addition thereto
having an estimated cost in excess of $10 million; or

{w) wutilizing or converting 584,303 o ~ :0al per
year or more or any addition thereto having an estimated
cost in excess of $10 million;

(b) each electric transmission line and associated
facilities of a design capacity of more than 69 kilcvolts,
except that the term does not include an electric
transmission line and associated facilities of a design
capacity of 230 kilovolts or less and 10 miles or less in
length;

+ed-—eachi-—pipeline--and-associated-facitities-designed
for-gr-napable-af-tranaporving-gas-texecape-Sar-natyrat-gasty

wsterr-sr-tiquid-hydrecarbson-producta—Lfrom-or-to-a--Ffactiity
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located--within--or-withott-this-state-sf-the-stze-indicated
in-subseztion-t18rtat-of-this-sections

£43{C} each pipeline, WHETHER PARTIALLY OR WHOLLY

WITHIN THE STATE, greater than 17 inches in diameter and 30

miles in length, and associated facilities;

tdr¢ey(D) any use of geothermal resources, including
the wuse of underground space in existence cr to be created,
for the creation, use, or conversion of energy, designed for
or capable of producing geothermally derived power
equivalent to 25 millien Btu per hour or more or any
addition thereto having an estimated cost in excess aof
$750,000;

tey+£3(E}) any underground in situ gasification of
coal.

(11) "Person” means any individual, group, firm,
partnershnip, corporation, cooperative, association,
government subdivision, government agency, local government,
or other arganization or entity.

(12) "Transmission substation" means any structure,
device, or equipment assemblage, commonly located and
designed for wvoltage regulation, circuit protection, or
switching necessary for the construction or operation of a
proposed transmission line.

{13) "Utility” means any person engaged in any aspect

of tne production, storage, sale, dellvery, or furnishing of
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heat, electricity, gas, hydrocarbon products, or energy in
any form for ultimate public use.”
Seerion-9y--Seation-35-20-216;-MEA;-ts—-amended-to-reads
135-28-216+--Study;—evatuatieny-and-repart-on--proposed
fmcitity-—--asststance-by-other-agencies<-—{ti{-Afrer-receipt
of-—an--applicatien;-the-department-and-department—of-heatth
shalti-within-968-days-notify-the-appiicant-in-—writing-—chaes
tay--the--apptication--is-in-compiiance-and-ts-accepted
as-completer-or
{by--the-appitication-is-—not-in-comptiance-and-iiat—-the
deficisncies———¢hersin;-——and-—--upsn---corvection-——of-—~these
deficiensies—-and--resubmisston—-by---the--—appiteant;---the
deparement-—and--department—-of--heatth-ahati-within-30-days
netify-the-appltteant—in-weiting-that-the-appiication--its--in
compliance-and-is-accepead-as-compietes
t24+--Hpoan—-receipt-—of--an--appitcation-—compiying-with
75-28-21t-—through--#5-20-2157;-—-and---this-——sectiony——-the
department--shali-commence-an-intensive-study-and-evaluation
of-the-prapossd-factitey-and-ites~-effectar—-considering--nit
appiicable--criterta--tisced--in-75-20-301-and-75-26-583-and
the-department-of-healch-shaii-commenze-a-study-to-enabie—it
or-the-board-osf-heatth-to-issue-a-decistony-opintony--orders
certiftcatieny-—-or-permit-as-provided-in-subsection-t3ys-Fhe
department-and-department-cf-heaith-shati-use;-to-eha-azrant

they-consider-applicabrer;-vatid-and-usefui-existing--studies
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and--repores-—-submitted--by--the--appticant-or-compited-by-a
seara-or-federat-ageneys
t3}--Fhe-deparement-~of--heatth--sheit--within--t--year
fotlowing——the--data-of-acceptance-af-an-appitcation-and-the
board-of-heaith-or--department-—-of--heatth;--if--appiicabies
withtn--an--additionat-5-months-issue-any-decisions-opintons
erdery-certifteations-or—-permit--regquired-—nnder-—the--laws
admintstered--by--the--department--of-heatth-or-che-board-af
heatti-and-this-chapters-The-department-of--heatth-~and-~the
board-~-of---health--shait--determine-—compltiance--with--ati
standardsy-permit--réquirementsr—-and~--impiementatian--pians
under—-their--jurisdiction-——-for--the--primary-and-reasorabie
atternate--tocationa--in--their--decidteny-~opinion;--ordess
certificattons-—cr--permit-——-FPhe--decisions-cpinion;—order;
certitficationy-or-permity-with——or--without—-conditions;——-is
conciusive--en-att-matters-chat-the-department-of-health-and
board--of--heatth--admintaterr—-and--any--cf--the-—-eriteria
specified-—tn--subsections—{23-through—t7}-of-75-20-583-thate
are-a-—-part--of --the--determinations--made--under--che—-taws
administered-—-by-—-the--department—af-heatth-and-the-board-of
hesiths———-Aitheugh---tha----decisian;————opintony----order;
cerctificationy—-or-—permit--tssued-~under—-this—dohasection-is
conciusive;——the—-board--retains--auvthority--to---make~-—the
determination--required-under—-35-20-30k{2¥tet+-Phe~dectaston;

opinteny-arder;-certificationy-or~pesmit-of--the--department
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af--heatth--or-—the--board--of--healteh--satiafies-che-review
requirements-by-those-agencies-and-ahati-—-be--acceptablie—-in
tien——-of-an-envirenmentai-impact-statement-under—-the-Mentana
Envircnmental-Poltey-Acts-A-copy-of-the--deciston;--apiniens
erdery--~certification;—-or--permit-~shati-be-served-upan-the
department-and-tha-board-and-shaiti-be-utiltzad--an--pare—-of
their-finak-srte-setection-process:-Prisr-to-the-iassuance-of
a--pretiminary--dectsion——by--the--deparement-—-of-heatth-and
prersuant-to-rutes--adepted--by--the--board-—-af--neatthy—-the
department-of -heatth-shatt-provide-an-opportunity—for-pubtie
review-and-comments
t4y--Within——-22--months--foitowing--acceptance—of--an
eppiication-for-a-faritity-as-defined-in-tat-and-~tdjtey of
75-28-184t16}-—and--for-a-faciiity-as-defined-in-{tbt-and-tet
thyeugh-td} of-75-20-184¢t:8y-which-is-more~-than-3p-mites--in
iength——and--within--it-year—-for-a-£facitity-as-defined-in-{by
and—-te} ehrough-{d4y of-75-26-1941{16)-which-ts--38--mites—-or
tesa--in--lengthy—-the-department-shati-make-a-report-to-tha
board—-which-—-shati--contain——-che-~-departmentis---studien;
evatuations;—-—-recommendations;--ether-—-pestinent--documents
resutting--from---its---study---and---evatuationy---and---an
environmentat-impact-statement-or-analyais-prepared-puravant
to--the--Montana--Environmentai-—Policy—-Actr-if-any:-If-the
apptication-is-for-a-combinatton-of-two-or-mere--facitities;

the-department-shati-make-ites-repert-to-the-board-within-tha
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greater—-—of--the--tengtha--of—-time--provided--for--in--this
subsection—-for-eteher-pé-rhe-£nrcititiens

t5)1--¢he---departments-—of-—highways;-—commerce;——fishy
witdiifa;--and-—-papkss--sesate-—ltands;--revenuve;-—and--pubiie
sapvice——-reguiatisn———ashati---report-——to——--the~-department
infoermation-reiating-to-the-itmpace-of-the-preposed--site--on
arch--departmentis-aresa-cf-expertise;-The-report-may-inciude
opinions-as-to-the-advisabitiey--of--grancing;—-denyingy--or
modtfying--the-—-certtficater—-the--dapartment-shati-attocate
funds-obtaraed-from-£fiting-fees-to-—the—-deparements--making
repoarts——to—-reimburse--them--for--the--coara—-of--compiting
information-and-t4sning-the-required-reporest

Section 9. Section 75-20-218, MCA, is amended to read:

"75-20-218. Hearing date -- location -~ department to
act as staff -- hearings to be held jointly. (1) Upon
receipt of the department’'s report submitted under
75-20-216, the board shall set a date for a hearing to begin
not more than 120 days after the receipt. Except-far-those
hearinga-znrveaiving-appiications-submicted-for-facttitimaa--as

defimed-—im—-{b)——and--tey--of--35-24-104{16};-certiftcatton

Certification hearings shall be conducted by the beoard in

the county seat of Lewis and Clark County or the county in
which the facility or the greater portion thereof is to be
located.

{2) Except as provided in 75-20-221(2), the department
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shall act as the staff for the board throughout the
decisionmaking process and the board may request the
department to present testimony or cross—examine witnesses
as the board considers necessary and appropriate.

{3) At the request of the applicant, the department of
health and the board of health shall hold any required
permit hearings required under laws administered by those
agencies in conjunction with the board certification
hearing. In such & <conjunctive hearing the time periods
established for reviewing an application and for 1issuing a
decision on certification of a proposed facility under this
chapter supersede the time periods specified in other laws
administered by the department of health and the board of
health."”

Section 10. Section 75-20-303, MCA, is amended to
read:

"75-20-303. Opinion issued with decision -- contents.
(1) In rtendering a decision on an application for a
certificate, the board shall iasue an opinion stating its
reasons for the acticn taken.

(2) If the board has found that any regional or local
law or regulation which would be otherwise applicable is
unreasonably restrictive pursuant to  75-20-301(2)(f), it
shall state in its opinion the reasons therefor.

(3) Any certificate issued by the board shall include
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the following:

ta) an environmental evaluation statement related to
the facility being certified, The statement shall inciude
but not be limited to analysis of the following information:

(i} the environmental impact of the proposed facility;

(ii) any adverse environmental effects which cannot be
avoided by issuance of the certificate;

{iii) problems and objections raised by other federal
and state agencies and interested groups;

{iv) alternatives to the proposed facility;

(v) a plan-for monitoring environmental effects of the
proposed facility; and

(vi) a time limit as provided in subsection (4), during
which construction of the facility must be completed:

{b) a statement signed by the applicant showing
agreement to comply with the requirements of this chapter
and the conditions of the certificate.

(4) The board shall issue as part of the certificate
the following time 1limits during which construction of a
facility must be completed:

{a) Por a facility as defined in (blz e OR (c)z--or
{84y of 75-20-104(10) that is more than 30 wmiles in length,
the time limit is 10 years.

(b) For a facility as defined in (b)7r sr-teti-vor——{dy

of 75-20-104(10) that is 30 miles or less in length, the
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time limit is 5 years.

(c} The time limit shall be extended for pericds of 2
years each upon a showing by the applicant to the board that
a good faith effort 1is being undertaken to complete
constructicn. Under this subsecticn, a good faith effort to
complete construction includes the process of acquiring any
necessary state or federal permit or certificate for the
facility and the process of judicial review of any such
permit or certificate,

(S) The provisions of subsection (4} apply to any
facility for which a certificate has not been issued or for
which construction is yet to be commenced."

Seetion—I2+—-Section--75-28-3047-~MEA7~-ts-——amended--to
read:

LF5~-26~384--~Waiver——~-of-—-provisiens--af~-seprtificatzon
proceedingss~~{t}-Fhe-board-mey-weive-complianece-—with-any-of
the-provisrons-of-75-20-216--throegh--35-28-2227--35-268-583+
and--this—part-if-the-applicanc-mzkes-a-ciear-and-convineing
showing-to—the-doard-ac—a-pubtie-hearing-that-an--immediacer
argant-reed-for-a-facitity-exises-and-that-the-appitcanr-did
not-—-have--knewiedga-—that-the-need-for-the-facitity-exisred
suffictentiy-in-advanea-to-fully-comply-with-the-——previsions
of-35-29-216-through-75-26-222;-75-28-581;-and-this—parts

t2}--Fhe--board--may--watve--cempliance-with-any-of-the

provisiona-of-this-chapter--upon--receipt--of--notice-—by--a
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ctitrty-or-persen—-subject-to-this-chapter-that-a-faciitty-or
aszociated—-facility--has--been--damaged--or--destroyed-as-a
resuit-of-firey-ficedy-or~otiter-nakturat-dissater-or--as--the
resutt—-ef--insnrrection;--war;--or-ecther-civit-diserder-and
there-exists-an—immedinte-need-£for--construction—-of-——a--new
facittty--or--asscciated-—faecttity--or--the--retocation-of -2
previoustiy-exiaring-factitty-or-asseciated-factiiey-in-order
to-promote-the—pubtic-weifares
t3¥--Fhe--board--shati--waive---compliance-—-with---the
requirements——of-——subsectiona-{+2yteyi-f3ytbrr-and-t33tey-of
35-20-30t—--and--?5-26-581¢5)-—-and---the---requirements——-of
subsections-—trytaytivyi-—-and-{v}-of-75-20-2337-35-26~-236¢337
and--35-208-303¢+3rtayttvi~—retacing-~-to---coanairderatian-——of
atternative——stbas—-if-—rhe--applicant-—makes——g--ciear--and
convincing-showing-to-the-board-at-a-publiec-hearing-that~
tat--a-proposed——factitty--witi--be--construcred--in--a
eounty-~where--a--singie--smpioyer—-within--the--county--has
permanentiy-curtaited-or-ceased-operations-—causing-a-toss-—of
358-ar-mars-permanent-joba-within-2-years-at-the--empicyer's
sparations-within-the-preceding-10-year-periods
tht--ehe-county-and-municipai-governing-bodies-in-whose
jurisdiction--rhe-facttity-ts-proposed-to-he-tocated-suppore
by-resciution-such-a-watvers
te}~-~the-proposed-factitty-witi-be-constrocred-within-a

t5-mita-padiva-of-the-operations-thar-have-—ceased--or—-baen
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curtatied;-and
tdy-—-the--proposed-—-facitity-——-witl-—-have——a--benefieciani
affect-on-the-esconomy—of-the-county-in-which-tha-facitiey-is
proposed—to-he-ilocateds
t4¥--Fhe-waiver-previded-for-in-subsectiton-t3y--appites
snty-—te--permanent--job-~-tosses-~py--a-single-empltoyer--Fhe
watver-provided-for-in-subsection-{3y-does—not-appiy-to-qebs
of-a-temporary-or-seasonat-naturer-inetnding-bot-nat-timited
to-construction—4sbsy-or-jeh-tosses-during-—-iabar--disputess
t5y--Fhe-watver-provided-for-in-subsection-¢t3y-does-noe
appty--to--consideration--of-atternaciven-sr-minimum-adverse
environmentat-impace-for-a-facttity-defined--rn--subsections
t38¥tbYv——tery-—tdyr fey7 or-—te} {£} of-75-30-1047-for-an
associated-£facttity-defined-in-snbsecktion—{34-06--75-20-1845
or-~for-—any--psrtion-of-or-process—in-a-factticy-defined-tn
subsectton-{10y{ay-of--75-20-184--ro--bhe——execene--that-—-cha
process-—-—er—-poartion-—-of--the--faciticy--is—noec-subject-cto-a
permit-issned-by-~-the--department--ocf--heatth--—ar--board--of
heatths
t6}--FThe--applticanet--shail-pay-aii-expenses-raguired-to
precess-and-conduct-a-hearing--on—-a--waiver--request--uynder
subsection--{3j:--However;--any--paymenrs--made--under—--thts
subsection-shati-be--credited--teward--the——fee-—paid--under
#5-28-2t5--to--the—-extent-the-date-or-evidence-presented-at

the-hearing-ar-cha-decisron-cf-the--beard--under--subsecertan
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t3y-—can--be--usad-—in-making-a-certification-decision-under
this-chaprers
+#}-~Phe--beard-—-may--grant--onty--one---watver--~--under
asubsections-—-t3y--—and-t43-for-cach-permanent-ioss-of-saba-as
defined-in-subsection-{+3¥tayrs

Section 11. Section 75-20-1202, MCA, is amended to
read:

*75-20-1202. Definitions. As used in this part and
75=-20-201 through 75-20-203, the following definitions
apply:

{1) (a) "Nuclear facility" means each plant, unit, or
other facility designed for or capable of:

{1) generating 50 megawatts of electricity or more by
means of nuclear fission;

(ii) converting, enriching, fabricating, or
reprocessing uranium minerals or nuclear fuels; or

(iii) storing or disposing of radioactive wastes or
materials from a nuclear facility.

(b) "Nuclear facility" does not include any
small-scale facility used solely for educaticnal, research,
or medical purposes not connected with the commercial
generation of energy.

(2) “Facility", as defined in 75-20-104¢73(10), is
further defined to include any nuclear facility as defined

in subsection (l){a) of this section.”
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NEW SECTION. Section l2. Water leasing program. (1)
There is a water leasing program administered by the
department on behalf of the state of Montana,

(2) The department may acquire rights to water néeded
for 1leasing wunder this program through appropriation of
water in its own name or by agreement with or purchase from
another holder of water rights.

(3) Water for leasing under the water leasing program
must be obtained from the following socurces:

l {a) any existing or future reservoir in a basin
coticerning which a temporary preliminary decree, a
preliminary decree under 85-2-231, cr a final decree under
85-2-234 has been entered;

(b} Fort Peck Reserveir, if an agreement between the
department and the federal government concerning the
acquisition of water and the sharing of revenues with the
state is in effect;

(c) Tiber, Canyon Ferry, Hungry Horse, or Yellowtail
Reserveoirs if and for so long as there is an agreement
between the department and the federal government concerning
the acquisition of water and sharing of revenues with the
state from one or more of these reservoirs; and

{d) any other existing or Euture federal reservoir:

{t) located in a basin concerning which a temporary

preliminary decree, a preliminary decree under B5-2-231, or

-40- HB 680



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB G6BD/02

a final decree under 85-2-234 has been entered; and

{ii) for which and for so long as there is an agreement
between the department and the federal government concerning
the acquisition of water and the sharing of revenues with
the state,

(4) Water may be leased for any beneficial use. The
amount of water that can be leased under this program for
all beneficial uses shall not exceed 50,000 acre-feet.

[5) The term of any lease may not exceed 50 years. A
term may be extended up to another 50 years if the
department again determines the desirability of leasing by
applying the considerations set forth in subsection (7}. In
making such a redeterminaticn, the department may require
the completion of an environmental impact statement in
accordance with subsection (6).

(6) The department shall require the completion of an
environmental impact statement under the proavisions of Title
75, chapter 1, for lease applications that would result in
the ccnsumption of 4,000 acre-feet a year or more and 5.5
cubic Ffeet per second or more of water and for any other
application for which an environmental impact statement is
required by law. The department shall require the
completion of an environmental impact statement whenever the
cumulative effect of more than one application for a lease

would constitute a probable significant environmental
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impact.

{7) Upon application by any person to lease water, the
department shali make an initial determination of whether it
is desirabie for the department to lease water to the
applicant. Such a determination of desirability shall be
made solely on the following considerations:

(a) the content of the environmental impact statement,
if required;

{b) whether there is sufficient water available under
the water leasing program; and

{c) whether the criteria, except as to legislative
approval, set forth {ﬁ 85-2-311 have bgen satisfied.

(8) The department shall for any agreement redquire
commercially reasonable terms and <onditions, which may
include the requirement that up to 25%% of the water to be
leased be made available to a potential user for any
beneficial use upon payment by such user of the costs of
tapping into and removing water from the applicant's
project. The department may diEfergntiate in pricing,
depending on the proposed beneficial use of the water.

{9) The lease of water or the use cof water under a
lease does not constitute a permit as provided in 8§5-2-102
;nd does not establish a right to appropriate water within
the meaning of Title 85, chapter 2, part 3.

(1l0) For purposes of the water leasing pregram
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established in this section, it is the intent -of the
iegislature that the state act as a proprietor.

Section 13. Section 85-1-205, MCA, is amended to read:

"85-1-205. Acquisition of water in federal reservoirs.
+%*} The department may acquire water or water storage by
purchase option or agreement with the federal government
from any federal reservoir for the purpose of sale, rent, or
distribution for tndaseriat-and-other--uses any beneficial
use. In such cases, the department is not required to
construct any diversion or appropriation facilities or
works, and it may sell, rent, or distribute such water at
such rates and under such terms and conditicns as it
considers appropriates-exeept-as-provided-in-subssckion-¢2j.

t2}--tntit--a--finat-decree-has-been-issned-purseant-to
85-2-234-concerning-the-watera-in-a-federal--resarvoir;~~the
department--may--seii;--renty--or-distribate-such-water—onity
after-a-permit—has-been-issued-to-an-appticant-for-purchases
renty-or-distributien-of-wacer-in-accordance-with-part-3--of
this-chapter:"

Section 14. Section B85-2-316, MCA, is amended to read:

"g§5-2-316. Reservation of waters., (1) The state or any
political subdivision or agency thereof or the United States
or any agency thereof may apply to the board to reserve
waters for existing or future beneficial uses or to maintain

a minimum flow, level, or quality of water throughout the
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year or at such periods or for such length of time as the

buard designates.

{2) Water may be reserved only for existing or future

peneficial uses in the following river basins:

{a) the Clark Fork River and its tributaries to its

confluence with Lake Pend Qreille in Idaho;

(b) the Kootenai River and its tributaries to its

confluence with Kootenay Lake in British Columbia;

{c) the St. Mary River and its tributaries to its

confluence with the Oldman River in Alberta;

{d) the Little Missour:i: River and its tributaries to

its confluence with Lake Sakakawea in North Dakota;

[e) the Missouri River and its tributaries to its

confluence with the Yellowstone River in North Dakcota:; and

(£) the Yellcwstone River to its confluence with the

Misscuri River in North Dakota.

+24(3) Upon receiving an application, the department
shall proceed in accordance with 85-2-307 through 85-2-309.
After the hearing provided in 85-2-309, the beard shall
decide whether to reserve the water for the applicant. The
department’s costs of giving notice, holding the hearing,
conducting investigations, and making records incurred in
acting upon the spplication to reserve water, except the
cost of salaries of the department's personnel, shall be

paid by the applicant. In addition, a reasonable propertion
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of the department's cost of preparing an environmental
impact statement shall be paid by the applicant unless
wvaived by the department upon a showing of good cause by the
applicant.

t31(4) (a)} The board may not adopt an order reserving
water unless the applicant establishes to the satisfaction
of the board:

ta¥(i} the purpose of the reservation;

tb}(ii) the need for the reservation;

tcy(iii) the amount of water necessary for the purpose
of the reservation;

té@y(iv) that the reservation is in the public interest.

{b) In determining _the public interest under

subsection (4)(a)(iv), the board may not adopt an crder

reserving water for withdrawal and transport for use ocutside

the state unless the applicant proves by clear and

‘convincing evidence that:

(i) _the proposed out-of-state use of water is not

contrary to water conservation in Montana; and

{(ii) the proposed out-of-state use of water is not

otherwise detrimental to the public welfare of the citizens

aof Montana.

{c) In determining whether the applicant has proved by

clear and convincing evidence that the requirements of

subsections (4)(b){i) and (4)(b)(ii) are met, the board
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shall consider the folleowing factors:

(i) whether there are present or projected water

shortages within the state of Montana;

{ii) whether the water that is the subject of the

application could feasibly be transported to alleviate water

shortages within the state of Montana;

{iii) the supply and sources of water availapble to the

applicant in the state where the applicant intends to use

the water; and

(iv) the demands placed on the applicant's supply in

the state where the applicant intends tc use the water.

{d) When applying for a reservation to withdraw and

transport water for use outside the state, the applicant

shall submit to and comply with the laws of the state of

Montana governing the appropriation, lease, use, _and

reservation of water.

£43(5) If the purpose of the reservation requires
construction of a storage or diversion facility, the
applicant shall establish to the satisfaction of the board
that there will be progress toward completion ocf the
facility and accomplishment of the purpose with reasonable
diligence in accordance with an established plan.

t5+(6) The board shall limit any reservations after
May 9, 1979, for maintenance of-minimum flow, level, or

quality of water that it awards at any point on a stream oOr
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river to a maximum of 50% of the average anaual flow of
record on gauged streams. Ungauged streams can be allocated
at the discretion of the board.

t6¥(7) After the adoption of an order reserving
waters, the department may reject an application and refuse
a permit for the appropriation of reserved waters or may,
with the approval of the board, issue the permit subject to
such terms and conditions it considers necessary for the
protection of the objectives of the reservation.

t7¥(8) Any person desiring to use water reserved to a
conservation district For agricultural purposes shall make
application for such use with the district, and the distriet
upon approval of the application must inform the department
of the approved use. The department shall maintain records
of all uses of water reserved to conservation districts and
be responsible, when requested by the districts, for
rendering technical and administrative assistance within the
department's staffing and budgeting limitations in the
preparation and processing of such applications for the
conservation districts. The department shall, within its
staffing and budgeting limitations, complete any feasibility
study requested by the districts within 12 months of the
time the request was made. The board shall extend the time
allowed to develop a plan identifying projects for utilizing

a district's rteservaticn so long as the conservation

¥ Al HE 680

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

HB 0680/02

district makes a good faith effort, within its staffing and
budget limitations, to develop a plan.

t8¥(9) A reservation under this section shall date
from the date the order reserving the water is adopted by
the bwboard and shall not adversely affect any rights in
existence at that time.

t94{10) The board shall, periodically but at least once
every 10 years, review existing reservaticns to ensure that
the objectives of the reservation are being met. Where the
objectives of the reservation are not being met, the board
may extend, revoke, or modify the reservation.

t38¥(1l1l) The board may modify an existing or future
order originally adopted to reserve water for the purpose of
maintaining minimum flow, level, or quality of water, so as
to reallocate such reservation or portion thereof to an
applicant who is a gqualified reservant under this section.
Reallocation of r1eserved water may be made by the board
following notive and hearing wherein the board finds that
all or part of the reservation 1is not required for its
purpose and that the need for the reallocation has been
shown by the applicant to outweigh the need shown by the
original reservant. Reallocation of reserved water shall not
adversely affect the priority date of the reservation, and
the reservation shall retain its priorirty date despite

reallocation to & different entity for a different use. The
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bocard may not reallocate water reserved under this section
on any stream or river meore frequently than once every §
years.

¢¥13(12) Nothing in this section vests the board with
the authority to alter a water right <that is not a
reservation.

{13} The department shall undertake a program to

educate the public, other state agencies, and political

subdivisions of the state as to the benefits of the

reservation process and the procedures to be followed to

secure the reservation of water. The department shall

provide technical sssistance to other state agencies and

political subdivisions in applying for resgervations under

this section.

(14} Water reserved under this section is not subject

to the state water leasing program established wunder

[section 14 12]."

NEW SECTION. Section 15. Reservations within Missouri
River basin. (1} The state or any agency or political
subdivision thereof or the United States or any agency
thereof that desires to apply for a reservation of water in
the Missouri River basin shall file a claim pursuant to
85-2-316 no later than July 1, 1987.

(2) Pme SUBJECT TO LEGISLATIVE APPROPRIATION, THE

department shall provide technical and financial assistance

-49- HB 6580

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0680/02

to other state agencies and political subdivisions in
applying for reservations withipn the Missouri River basin.

(3} Before December 31, 1989, the board shall make a
final determination in accordance with 85-2-316 on all
applications filed before July 1, 1987, for reservations of
water in the Missouri River basin.

(4) Water reservations approved by the beard under
this section have a priority date of July 1, 1985. The board
shall by order establish the relative priority of
applications approved under this section.

Section 16. Section 85-2-112, MCA, is amended to read:

"85-2-112. Department duties., The department shall:

{1) enforce and administer this chapter and rules
adopted by the board under 85-2-113, subject to the powers
and duties of the supreme court under 3-7-204;

{2) prescribe procedures, forms, and requirements for
applications, permits, certificates, claims of existing
rights, and proceedings under this chapter and prescribe the
information to be contained in any application, claim of
existing right, or other document to be filed with the
department under this chapter not inconsistent with the
requirements of this chapter;

(3) establish and keep in its Helena cffice a
centralized record system of all existing rights and a

public record cof permits, certificates, claims of existing
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rights, applications, and other documents filed in its
office'under this chapter;

{4) in_ cooperation with other state agencies,

institutions, colleges, and wuniversities, establish and

maintain a centralized and efficient water resources data

management system sufficient to make available and readily

accessible, in a usable format, to state agencies and other

interested perscns, information on the gtate's water

resources, out-of-state water resources that affect the

state, existing and potential wuses, and existing and

potential demand. All other state agencies, institutions,

and colleges and universities shall cooperate with the

department in the development and maintenance of this

sxst:em.

+43(5) cooperate with, assist, advise, and coardinate
plans and activities with the federal, state, and local
agencies in matters relating to this chapter;

+5%(6) upon request by any person, cooperate with,
assist, and advise that person in matters pertaining to
measﬁring water or Filing claims of existing rights with a
district court under this chapter;

+61{7) adopt rules necessary to reject, mcdify, or
condition permit applications in highly appropriated basins
or subbasins as provided in 85-2-319."

Section 17. Section 85-1-203, MCA, is amended to read:
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"85-1-203. State water plan. (1) The department shall
gather from any source reliable information relating to
Montana's water resources and prepare therefrom a continuing
comprehensive inventory of the water resources of the state.
In preparing this inventory, the department may conduct
studies; adopt studies made by other competent water
resource groups, including £ederal, regional, state, or
private agencies; perform research or emplecy other competent
agencies to perform research on a ccntract basis; and hold
public hearings in affected areas at which all interested
parties shall be given an opportunity to appear.

(2) The department shall formulate and, with the
approval of the board, adopt and from time to time amend,
extend, or add to a comprehensive, coordinated multiple-use
water resources plan known as the "state warter plan”. The
state water plan may be formulated and adopted in sections,
these sections corresponding with hydrologic divisions of
the state. The state water plan shall set cut a progressive
program for the conservation, development, and utilization
of the state's water resources and propose the most
effective means by which these water resources may be
applied for the benefit of the pecple, with due
consideration of alternative uses and combinations of uses.
Befare adoption of the state water plan or any section

ther=zcof, the department shall hold public hearings in the
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state or in an area of the state encompassed by a sectiaon
thereof if adoption of a section is proposed. Notice of the
hearing or hearings shall be published for 2 consecutive
weeks in a newspaper of general county circulation in each
county encompassed by the proposed plan or section thereof
at least 30 days prior to the hearing.

{3) The department shall submit to the water hpalicy

comnittee established in [section 2% 191 and to each general

session of the legisiature <the state water plan or any
section thereof or amendments, additions, or revisions
thereto which the department has formulated and adopted.

(4) The departmenc shall prepare a continuing
inventory of the groundwater resources of the state. The
groundwater inventory shall be included in the comprehensive
water resources inventaory described in subsection (1) above
but shall be a separate component thereof.

(5} The department shall publish the comprehensive
inventory, the state water plan, the groundwater inventory,
or any part of each, and the department may assess and
collect a reasonable charge for these publicatiens.

(6] In developing and revising the state water plan as

provided in this section, the department shall consult with

the water policy committee established in_ [section 2% 19)

and  solicit the advice of the committee in carrying out its

duties under this section."
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Section 1B. Section 85-1-621, MCA, is amended to read:
"85-1-621. Report to the legislature. The department
shall prepare a biennial repaort to the legislature
describing the status of the water development program. The
report must describe ongoing projects and activities and
those which have been completed during the biennium. The

report must identify and rank in order of priority the

projects for which the department desires to seek

congressional authorization and funding and the efforts the

department will undertake in attempting Lto secure such

authorization and funding. The report must also describe

proposed projects and activities for the coming biennium and
recommendations for necessary appropriations. A copy of the
report shall be submitted to the president of the senate and

the speaker of the house, to the members of the water policy

committee established in [section 2% 19], and to such other

members of the legislature as may reguest a copy.*®

NEW SECTION., Section 19, Water policy committee.
(1) There is a permanent water policy committee of the
legislature. The committee consists of eight members, The
senate committee on committees and the speaker of the house
of representatives shall each appoint four members on a
bipartisan basis. The committee shall elect its chairman

and vice-chairman. The committee shall meet as often as

necessary, including during the interim between sessions, to
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perform the duties specified within this section.

{2) ©On a continuing basis, the committee shall:

(a) advise the legislature on the adequacy of the
state's water policy and of important state, regional,
naticnal, and internaticnal developments which affect
Montana's water resources;

{b) oversee the policies and activities of the
department of natural resources and conservation, other
state executive agencies, and other state institutions, as
they affect the water resources of the state; and

{c) communicate with the public on matters of water
policy as well as the water resources of the state.

(3) On a regular basis, the committee shall:

{a) analyze and comment on the state water plan
required by 85-1-203, when filed by the department;

(b} analyze and comment on the report of the status of
the state's water development program required by 8%5-1-621,
when filed by the department;

{(¢) analyze and comment on water-related research
undertaken by any state agency, institution, c¢ollege, or
university;

{d) analyze, verify, and comment on the adequacy cof
and information contained in the water rescurces data
management | system maintained by the department under

85-2-112; and
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{e) report to the legislature, nct 1ess than once
every biennium.

(4) The environmental gquality council shall provide
staff assistance to the committee. The committee may
contract with experts and consultants, in addition to
receiving assistance from the environmental quality council,
in carrying out its duties under this section.

Section 20. Section 85-2-122, MCA, is amended to read:

"85-2-122. Pernalties, A person who violates or refuses
or neglects to comply with 85-2-38%+v--85-2-482¢1};--and

85-2-4493¢3% the provisions of this chapter, any order of the

department, or any rule of the board is guilty of a
nisdemeanor.”

NEW SECTION. Section 2i. Extension of awthority. Any
existing authority of the board and the department of
natural resocurces and conservation te make rules on the
subject of the provisions of this act is extended to the
provisions af this act.

Section 22. Section 7, Chapter 706, Laws of 1983, is
amended to read:

"Section 7. Termination date. Phts--met Section 4 of

[this act] terminates July 1, 1985. The other sections do

not terminate and are permanent law."

NEW SECTION. Section 23. Repealer. Section B5-2-104,

MCA, is repeaied.
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NEW SECTION, Section 24. Codification instruction,
Sections ié7—-%F7y--and-2%t 12, 15, AND 19 are intended to be
codified as an integral part of Title 895, chapter 2, and the
provisions of Title 85, chapter 2, apply'to sections t47-1?7
and~2% 12, 15, AND 19.

NEW SECTION. Section 25. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in cne or more of its applicaticons, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 26. Applicability. This act
applies to all permit applications, change in appropriation
right applications, water sales and lease applications, and
reservatiocn applications filed and pending with the
department on July 1, 1985, but upon which a hearing under
Title 85, chapter 2, has not yet commenced,

NEW SECTIiON. Section 27. Effective date. This act is
effective July 1, 1985,

-End-
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HOUSE BILL NO. 680
INTRODUCED BY IVERSON, BLAYLOCK, HARF, SHAW,
ASAY, CODY, HOLLIDAY, HARPER, MARKS, NEUMAN,
ABRAMS, D. BROWN, VAN VALKENBURG, KADAS,
VINCENT, DONALDSON, NATHE, BRADLEY,
POLF, TVEIT, E. SMITH, BARDANOUVE
BY REQUEST OF THE SELECT COMMITTEE ON WATER MARKETING
A BILL FOR AN ACT ENTITLED: “AN ACT REVISING STATE WATER
POLICY 'TO MAXIMIZE MONTAHA'S INTERESTS IN THE INTERSTATE

ALLOCATION A OF WATER; AMENDING CRITERIA FOR WATER
APPROPRIATION AND CHANGES IN APPRCPRIATION; PROVIDING FOR A
LIMITED WATER LEASING PROGRAM; EXEMPTING WATER RESERVATIONS
FROM THE LEASING PROGRAM:; PLACING CERTAIN PIPELINES UNDER
THE MONTANA MAJOR FACILITY SITING ACT; PROVIDING FOR WATER
RESERVATIONS 1IN THE MISSOLRI RIVER BASIN; ESTABLISHING A
WATER RESOURCES DATA MANAGEMENT SYSTEM; CREATING A PERMANENT

WATER POLICY COMMITTEE; REPEALING THE BAN ON THE USE OF

WATER FCR . COAL SLURRY; AMENDING SECTIONS 75-20-104,
75-20-2%6y 75-20-218, 75-20-303, 75-20-304; 75-20-1202,
85-1-203 THROUGH 8&5-1-205, 85-1-621, 85-2-102, 85-2-112,

85-2-122, 85-2-124, 85-2-301, 85-2-311, 85-2-312, 85-2-316,

85-2-402, MCA, AND BSECTION 7, CHAPTER 706, LAWS OF 1983;
REPEALING SECTION 85-2-104, MCA; AND PROVIDING AN EFFECTIVE

DATE AND AN APPLICABILITY DATE."
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WHEREAS, the Select Committge on Water Marketing was

commissioned by the 1983 Legislature to undertake a study of
the advantage: and disadvantages of water marketing; and
WHEREAS, tue Select Committee in completing its study
determined that Montana needs to address broader questions
of water pelicy in order to secure Montana‘'s interests in
allocation and management of state waters; and
WHEREAS, the Select l

Committee has presented a

comprehensive package of recommendations that must be
considered as a whole; and

WHEREAS, these recommendations serve to revise
Montana's water policy in order to maximize Montana's

authority over management of state waters and other natural

resources and to conserve water for existing and future

beneficial uses by Montanans.

THEREFORE, the Legislature of the State of Montana

finds that this legislation and other recommendations of the

Select Committee on  Water Marketing constitute an

appropriate revision of state water policy necessary to

secure Montana's interests for present and future benefit to

Montanans.

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTARNA:

Section 85-2-102, MCA, is amended to read:

THIRD READING
-2- HB 680
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@’wﬂu'mucw There are no changes in M, and due to length will not
Please refer to yellow copy for complete text.

be rerun.



STANDING COMMITTEE REPORT
SENATE

MARCH 21 85 ...MARCH 21

q MA. PRESIDENT ")

having had under consideration. ... . HOUSE  BILL 5. Page 22, line 7.
................................................................ No 680 . Following: ‘requirements*
THIRD reading copy ( BLUE ) Insert: ", including requirements for reserved water rights
(BLAYLOCK) color held by the United States for federal reserved lands and in
trust for the various Indian tribes within the state's
WATER POLICY REVISIONS boundaries™

6. Page 26, line 5,
Following: "IN
Insert: "insIde"

7. Page 29, line 4.
Respactfuly report as follows, That__HOUSE. BILL No 680 oaeowing; . aim.
................................................... 680 Insert: "inside"®
be amended as follows: ] Page 33, 1li 13
. g + line .

Following: 1line 12
Insert: “Section 9. Section 75-20-202, MCA, is amended to

read:

1. Title, line 20.
Following: "35-28-2164"

Insert: "75-20-202,"
! "75-20~202. Exemptions. (1) A certificate is not
2, Page B, line 20, reguired wunder this chapter for a facility under
;) Following: “"River"™ \:) g:iig:;tl og;%ge physical censtruction or in operation on
Insert: *“and its trib ieg" ' .
i ibutaries (2) The board may adopt reascnable rules establishing
3. Page 11, line 19. exemptions from this c¢hapter for the relocation,
Following: “reguirements" reconstruction, or upgrading cf a facility that:
: i i i i covered i ; an
hord by the Dnited oated socTents, for reserved water rights (5 Ss iniikely to have o significant T orr e
e Unite ates for federal reserved lands and in s " "
trust for the various Indian tribes within the state's env;;ogTental impact ?yhifa;fn of length, :1zeé_1ocat10n,
boundaries” avallable space or rig of-way, or construction

methods; or
(ii) utilizes coal, wood, biomass, grain, wind, or

4. Page 20, lipnes 21 and 22. i i

Followiggz :Ex“ on 1132 21 2 sun as a fuel source and the technology of which will

Strike: "gclear and convincing” result in greater efficiency, promote energy conservation,
and promote greater system reliability than the

Insert: "substantial credibie" o i1
existing facility.

{3) This chapter does not apply to a facility defined
in 75=20-104 (310} (¢} that has heen designated by the
dovernor for environmental review by an executive agency of
the state for the purpose of complying with Title 75,
chapter 1, pursuant to Executive Order 4-B1 and prior to
[the effective date of this act),""

Renumber: subsequent sections

DOXRASE
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MARCH 21 o _....19.B5 STATEMENT OF INTENT
HOUSE BILL 680
SENATE NATURAL RESOURCES COMMITTEE

9. Page 44, line 15.
Following: "River" Mr. President,
Insert: "and its tributaries"

10 Page 49, line 22 We, your committee on Natural Resources having had under
. B .

g:;igzingia “i;iz: consideration House Bill 680, attach the following statement
: c
Inserts “an application" of intent:

A statement cf intent is needed for House Bill 680 because
section 21 extends the authority of the board and the department
of natural resources and conservation to adopt rules relating
to the provisions of the bill. Such extension of authority would
include the authority to adopt rules relating to the implementaticn
of water reservations on the Missouri River basin under section 15
and relating to the leasing of water under section 12.

In their implementation of this bill, the long-range goal
of the board and the department must be to conserve and protect
the water resources of Montana for the use of all Montanans. Since
agricultural uses of water constitute the largest uses by far,
and a healthy economy of the state depends upon agriculture, the
agricultural uses of water in Montana must be particularly
conserved and protected.

In developing rules implementing this bill, and in entering
into lease agreements with potential water users under section 12,
it is the intent of the legislature that the department establish
leasing rates which are commercially reasonable and take into
account the fipancial abilities of a particular sector of the

economy to lease water at various rates. Accordingly, it is
AND, AS AMENDED

BE CONCURRED IN

STATEMENT OF INTENT
ADOPTED AND ATTACHED A Lordtta,
Page 3 of 3 SENATOR DOROTHY

et

gl

ECK T Chairman. T



Statement of Intent

House Bill 680

Page 2

contemplated that leasing rates for agricultural uses of water
will be considerably lower than rates for industrial uses, as
an example.

It is also the intent of the legislature that water be
made available through the leasing program at minimal cost to
potential users who may wish to benefit from a water use proiject
of a third party. An example would be an irrigation distriect or
a municipality in Montana that may desire to tap into a pipeline
conveying water out-of-state. Provision for such incidental
beneficial uses is authorized under section 12(8) of the bill.

In entering into a lease of water, the department shall
include a provisien in the lease that other existing or planned
uses of water in Montana will be fully protected during a low
water year. All of the criteria listed in B5-2-311 must he
applied and considered by the department before it decides to
enter into a lease of water..

In the implementation of water reservations in the Missouri
River basin, it is the intent of the legislature that applicants
for agricuitural reservations be given equal treatment and oppor-
tunity to reserve water as that afforded applicants for instrean
uses. To the axtent possible, equal treatment and opportunity
includes the provision of financial resources and technical
assistance to such applicants.

1f an application fer a slurry pipeline 1s received by the

department of natural rescurces and conservation under the

Statement of Intent

House Bill &80

Page 3

Montana Major Facility Siting Act, it is the intent of the
legislature that the department and bhoard of natural resources
and conservation shall consider and document the potential
adverse economic impacts, if any, on railroads and railroad
employment as required by 75-20-301(3) and 75-20-503. The board
shall also, to the extent feasible, require mitigation of these

adverse impacts.



COMMITTEE OF THE WHOLE AMENDMENT

Mar 26, 1985
SENATE DATE
1:25
TIME
MR. CHAIRMAN: | MOVE TO AMEND HOUSE BILL No._€680
third reading copy | ,Elﬁe;__ } as follows:
Color

1. Page 6, line 1.
Following: '"department"
Insert: ", with the approval of the board,"

2. Page 22, line 3.
Strike: "a public hearing"
Insert: "one or more public hearings"”

3. Page 22, line 18.

Following: "after"

Strike: "a public hearing"

Insert: "one or more public hearings"

4, Page 24, line 2,
Following: "hold"

Strike: "a hearing”

Insert: "one or more hearings"

5. Page 24, lines 4 and 5.
Following: "hold" on line 4

Strike: "a hearing”

Insert: "one or more hearings"
6. Page 40, line 3,
Following: "Montana."

Insert: "Water leases issued under this program must be
approved by the board."

PC3HB680.651
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REJECT
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STATEMENT OF INTENT
HOUSE BILL 680

Senate Natural Rescurces Committee

A statement of intent is needed for House Bill 680
because section 21 extends the authority of the beard and
the department of natural rescurces and conservation to
adopt rules relating to the provisions of the bill. Such
extension of authority would include the authority to adopt
rules relating to the implementation of water reservations
on the Missouri River basin under section 15 and relating to
the leasing of water under section 12.

In their implementation of this bill, the long-range
goal of the board and the department must be to conserve and
protect the water resources of Montana for the use of all
Montanans. Since agricultural uses of water constitute the
largest wuses by £far, and a healthy economy of the state
depends upon agriculture, the agricultural uses of water in
Montana must be particularly conserved and protected.

In developing rules implementing this bill, and in
entering into lease agreements with potential water users
under section 12, it is the intent of the legislature that
the department establish leasing rates which are
commercially reasonable and take into account the financial

abilities of a particular sector of the economy to lease

@lﬂ Legislative Counci!

v oo o~ oo

10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24

25

HB 0680/si

water at various rates. Accordingly, it is contemplated
that leasing rates for agricultural uses of water will be
considerably lower than rates for industrial uses, as an
example.

It is also the intent of the legislature that water be
made available through the leasing program at minimal cost
to potential users who may wish to benefit from & water use
project of a third party. An example would be an irrigation
district or a municipality in Montana that may desire to tap
into a pipeline conveying water out of state. Provision for
such incidental beneficial uses is authorized under section
12(8) of the bill.

In entering into a lease of water, the department shall
include a provision in the 1lease that other existing or
planned uses of water in Montana will be fully protected
during a low-water year. All of the criteria 1listed in
85-2-311 must be applied and considered by the department
before it decides to enter into a lease of water,

In the implementation of water reservations 1in the
Missouri River basin, it is the intent of the legislature
that applicants for agricultural reservations be given equal
treatment and opportunity to reserve water as that afforded
applicants for instream uses. To the extent possible, equal
treatment and opportunity includes the provision of

financial resources and technical assistance to such

-2- REFERENCE BILL
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applicants.

If an application for a slurry pipeline is received by
the department of natural resources and conservation under
the Montana Major Facility Siting Act, it is the intent of
the 1legislature that the department and board of natural
resources and conservation shall consider and document the
potential adverse economic impacts, if any, on railroads and
ratlroad employment as required by 75-20-301(3) and
75-20~-503. The board shall alse, to the extent feasible,

require mitigation of these adverse impacts.
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HOUSE BILL NO. 680
INTRODUCED BY IVERSON, BLAYLOCK, HARP, SHAW,
ASAY, CODY, HOLLIDAY, HARPER, MARKS, NEUMAN,
ABRAMS, D. BROWN, VAN VALKENBURG, KADAS,
VINCENT, DONALDSON, NATHE, BRADLEY,
POFF, TVEIT, E. SMITH, BARDANOUVE

BY REQUEST OF THE SELECT COMMITTEE ON WATER MARKETING

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING STATE WATER
POLICY TO MAXIMIZE MONTANA'S INTERESTS IN THE INTERSTATE
ALLOCATION OF WATER; AMENDING CRITERIA FOR WATER
APPROPRIATION AND CHANGES IN APPROPRIATION; PROVIDING FOR A
LIMITED WATER LEASING PROGRAM; EXEMPTING WATER RESERVATIONS
FROM THE LEASING PROGRAM; PLACING CERTAIN PIPEL;NES UNDER
THE MONTANA MAJOR FACILITY SITING ACT; PROVIDING FOR WATER
RESERVATIONS IN THE MISSOURI RIVER BASIN; ESTABLISHING A
WATER RESOURCES DATA MANAGEMENT SYSTEM; CREATING A PERMANENT
WATER POLICY COMMITTEE; REPEALING THE BAN ON THE USE OF
WATER FOR COAL SLURRY; AMENDING SECTIONS 75-20-104.,
35-20-2¥67 75-20-202, 75-20-218, 75~20-303, F5-20-3047
75-20-1202, 85-1-203 THROUGH 85-1-205, B5-1-621, B5-2-102,
85-2-112, B5-2-122, B85-2-124, g5-2-301, 85-2-311, 85-2-312,
85-2-13116, 85-2-402, MCA, AND SECTION 7, CHAPTER 706, LAWS OF
1983; REPEALING SECTION 85-2-104, MCA; AND PROVIDING AN

EFFECTIVE DATE AND AN APPLICABILITY DATE."
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WHEREAS, the Select Committee on Water Marketing was
commissioned by the 1983 Legislature to undertake a study of
the advantages and disadvantages of water marketing; and

WHEREAS, the Select Committee in completing its study
determined that Montana needs to address broader questions
of water policy in order to secure Montana's interests in
allocation and management of state waters; and

WHEREAS, the Select Committee has presented a
comprehensive package of recommendations that must be
considered as a whole; and

WHEREAS, these recommendations serve to revise
Montana's water policy in order to maximize Montana's
authority over management of state waters and other natural
resocurces and to conserve water for existing and future
beneficial uses by Montanans.

THEREFORE, the Legislature of the State of Montana
f£inds that this legislation and other recommendations of the
Select Committee on Water Marketing constitute an
appropriate revision of state water policy necessary to
secure Montana's interests for present and future benefit to

Montanans.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 85-2-102, MCA, is amended to read:

-2 HB 680



@ - o

10
11
12
13
14
15
16
17
13
19
20
21
22
23
24
25

HB 0680/03

“85-2-102. Definitions. Unless the context requires
otherwise, 1in this chapter the following definitions appiy:

(1) “Appropriate" means to divert, impound, or
withdraw (including by stock for stock water) a quantity of
water or, in the case of a public agency, toc reserve water
in accordance with 85-2-316,

(2) "Beneficial use", unless othefwise provided,
means:

{a) a use of water for the benefit of the
appropriator, other persons, or the public, including but
not limited to agricultural (including stock water),
domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses; and

(b} a use of water appropriated by the department for

the state water leasing program under [section %4 32 13) and

of water leased under a valid lease issued by the department

under [section 14 2 13].

(3) "Board" means the board of natural resources and
conservation provided for in 2-15-3302.

{4) "Certificate" means a certificate of water right
issued by the department.

(5) “"Change in appropriation right" means a change in

the place of diversion, the place of use, the purpose of

use, or the place of storage,

t5§({6) "Declaration" means the declaration of an
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existing right filed with the department under section 8,
Chapter 452, Laws of 1973.

+6¥(7) T"Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

t73(8) “"Existing right" means a right to the use of
water which would be protected under the law as it existed
prior to July 1, 1973.

t83(5) “Groundwater" means any water beneath the 1land
surface or beneath the bed of a stream, lake, reservoir, or
other body of surface water, and which is not a part of that
surface water. .

t33(10) "Permit” means the permit to appropriate issued
by the department under B85-2-301 through 85-2-101 and
85-2-306 through B5-2-314,

t38¥(11) "Person" means an individual, association,
partnership, corporation, state agency., political
subdivision, the United States or any agency thereof, or any
other entity.

t:¥y(12) “"Political subdivision” means any county,
incorporated city or town, public corporation, or district
created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporation, associatlon, or group.

t12y-%Sturryd--means--a--mixture-cf-water-and-insoiubte

-4- HB 680
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materials

{13) "Waste" means the unreasonable laoss of water
through the design or negligent operaticn of an
appropriation or water distribution facility or the
application of water to anything but a beneficial use.

(14) "Water" means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent.

{15) "Water division" means a drainage basin as defined
in 3-7-182.

{16) "Water judge" means a judge as provided for in
Title 3, chapter 7.

{17) "Water master" means a master as provided for in
Title 3, chapter 7.

({18) "Well" means any artificial opening or excavation
in the ground, however made, by which groundwater is sought
or can be obtained or through which it flows under nartural
pressures or is artificially withdrawn.”

Section 2. Section 85-1-204, MCA, is amended to read:

"g5-1-204. Department powers over state waters. (1)
The department, with the approval of the board, may sell,
lease, and otherwise dispose of all waters which may be
impounded under this chapter, and the water may be sold for

the purpcse of irrigatien, development of power, watering of
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stock, or any other- purpose. The department, WITH THE

APPROVAL OF THE BOARD, may also lease water under the state

water leasing program established under the provisions of

[section 24 %2 13]. To the extent that it may be necessary
to carry out this chapter and subject to a compliance with
the other provisions of this chapter, the department has
full control of all the water of the state not under the
exclusive control of the United States and not vested in
private ownership, and it shall take such steps as may be
necessary to appropriate and conserve the same for the use
of the people. The authority of the department conferred by
this chapter extends and applies to rights to the natural
flow of the waters of this state which it may acquire, with
the approval of the board, by condemnation, purchase,
exchange, appropriation, or agreement.

(2) For the purpese of regulating the diversion of
those waters, the department may enter upon the means and
place of use of all appropriators for making surveys of
respective rights and seasonal needs.

(3) The department may take into consideration the
decrees of the courts of this state having Jjurisdiction
which purport to adjudicate the waters of a stream or its
tributaries, and a fair, reascnable, and equitable
recenciliation shall be made between the claimants asserting

rights wunder different decrees and between decreed rights

-6~ HB 6840
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and asserted rights of appropriation not adjudicated by any
court,

{4} The department, at its discretion, may hold
hearings relating to the rights of regspective claimants
after first giving such notice as it considers appropriate
and make findings of the date and quantity of appropriation
and use of all claimants which the department will recognize
and observe in diverting the waters which it owns. The
department may police and distribute to the owner of the
recognized appropriation the waters due him upon request and
under terms agreed upon.

(Si The department, when engaged in controlling and
dividing the natural flow of a stream under the authority
granted by this chapter, is exercising a police power of the
state, and water commissioners appointed by any court may
not deprive the department of any of the waters owned or
administered under agreement with respective owners. The
owner of a prior right contending that the department is not
recognizing and respecting the appropriation may resort to a
court for the purpcse of determining whether or not the
rights of the claimant have been invaded, and the department
shall observe the terms of the final decree.

(6) When the department impounds or acguires the right
of appropriation of the waters of a stream it may divert or

authorize the diversion at any point on the stream or any

-7~ HB 680
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portion therecf when it is done without injury to a prior
appropriator."
Section 3. Section 85-2-301, MCA, is amended to read:
"85-2-301. Right to appropriate. (1) After July 1,
1973, a person may not appropriate water except as proviﬁed
in this chapter. A person may only appropriate water for a
beneficial use.

(2) (a) Only the department may appropriate water by

permit udnder-A5-2-31% in either of the following instances:

(i) for transport outside the following river basins:

(A} the Clark Fork River and its tributaries to its

confluence with Lake Pend Qreille in Idaho;

(B) the Kootenai River and its tributaries to its

confluence with Kootenay Lake in British Columbia;

{C) the St. Mary River and its tributaries to its

confluence with the Oldman River in Alberta;

{D) the Little Missouri River and its «tributaries to

its confluence with Lake Sakakawea in North Dakota;

(E) the Missouri River and its tributaries to its

confluence with the Yellowstone River in North Dakota; and

{F) the Yellowstone River AND ITS TRIBUTARIES to its

confluence with the Missouri River in North Dakata; or

{ii) whenever water in excess of 4,000 acre-feet a year

and 5.5 cubic feet per second, for any use, is to be

consumed.

-B- HB 680
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(b) Water for thesgse purposes or in these amounts may

be leased from the department by any person under the

provigsions of [section 34 %2 13).

{3} A right to appropriate water may not be acquired
by any other method, including by adverse use, adverse
possession, prescription, or estoppel. The method prescribed
by this chapter is exclusive."

Section 4. Section 85-2-311, MCA, is amended to read:

"85-2-311. Criteria for issuance of permit. (1} Except
as provided in subsections (2} and--¢3} through (4), the
department shall issue a permit if the applicant proves by
substantial credible evidence that the following criteria
are met:

(a) there are unappropriated waters in the source of
supply: '

{i) at times when the water can be put to the use
proposed by the applicant;

{ii) in the amount the applicant seeks to appropriate;
and

{iii) throughout the period during which the applicant
seeks to appropriate, the amount requested is available;

{b) the water rights of a prior appropriator will not
be adversely affected;

(c) the proposed means of diversion, construction, and

operation of the appropriation works are adequate;
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(d) the proposed use of water is a beneficial use;

{e) the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has been issued or for which water has been reserved.

(2) +tat The department may not issue a permit for an
appropriation of 387008 4,000 or more acre-feet of water a
year or-15 and 5.5 or more cubic feet per second of water

unless ie-affirmaeivety-fiénds the applicant proves by clear

and convincing evidence that:

téy(a) the criteria in subsection‘(l) are met;

t+¢3(b} the--applicant—-has--preven--~-by---ciear---and
convincing—-evidence-that the rights of a prior appropriator
will not be adversely affected;

tit+y(c) the proposed appropriation is a reascnable
use. Such a finding shall be based on a consideration of the
following:

thy(i) the existing demands on the state water supply,
as well as projected demands such as reservations of water
for future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and aquatic life;

tBy{(ii) the benefits to the applicant and the state;

t€y-~the-economic-feasibitity-of-the-projects

tb¥{iii) the effects on the quantitysy and qualityy—-and

potabtitty of water for existing beneficial uses in the

=10~ HB 680
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source of supply;

{iv) the availability and feasibility of using

low-quality water for the purpose for which application has

been made;

tE¥{v) the effects on private property rights by any
c;eation of or contribution to saline seep; and

fPfixil the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

tb3--A-permit-far-an-gappropriarian-for-a-diversion--feor
B--consumptive--use--of--167600-or-more-acre-feet-of-water-a
year-ot-t5-or-more-cubte-feet-per-second-of-wvater-under-this
Subsection-may-not-be-issned-uniess-the-deparement-petitions
the-tegisiature-and-the-tegistarure-affirma-ehe-findinga--of
the-departments

{3) (a) The state of Montana has long recognized the

importance of conserving its public waters and the necessity

to maintain adequate water supplies for the state's water

requirements, INCLUDING REQUIREMENTS FOR RESERVED WATER

RIGHTS HELD BY THE UNITED STATES FOR FEDRERAL RESERVED LANDS

AND IN TRUST FOR THE VARIQUS INDIAN TRIBES WITHIN THE

STATE'S BOUNDARIES. Although the state of Montana also

recognizes that, under apptopriate conditions, the

out-cf-state transportation and use of its public waters are
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not in conflict with the public welfare of its citizens or

the conservation of its waters, the criteria in this

subsection (3) must be met before out-of-state use may

occCur.

{by The department may not issue a permit for the

appropriation of water for withdrawal and transportation for

use ocutside the state unless the applicant proves by clear

and convincing evidence that:

(i) depending on the volume of water diverted or

consumed, the applicable criteria and procedures of

subsecticon (1) or {2) are met;

(ii) the proposed out-of-state use of water is not

contrary to water conservation in Montana; and

{iii) the proposed ocut-of-state use of water is not

otherwise detrimental to the public welfare of the citizens

of Montana.

{c} In determining whether the applicant has proved by

clear and convincing evidence that the requirements of

subsections (3)(b){ii) and (33(b)(iii) are met, the

department shall consider the following factors:

(i) whether there are present or projected water

shortages within the state of Montana;

{ii) whether the water that 1is the subject of the

application could feasibly be transported to alleviate water

shortages within the state of Montana;
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(iii) the supply and sources of water available to the

applicant in the state where the applicant intends to use

the water; and

iv) the demands placed on the applicant's supply in
{iv)

the state where the applicant intends to use the water,

(d) When applying for a permit or a lease to withdraw

and transport water for use outside the state, the applicant

shall submit to and comply with the laws of the state of

Montana governing the appropriation, lease, and use of
water.

+3¥(4) An appropriation, diversion, impoundment, use,
restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions of
this section is nuil-ard-vetd invalid. No officer, agent,
agency, or employee of the state may knowingly permit, aid,
or assist in any manner such unauthorized appropriation,
diversion, impoundment, use, or other restraint. No perscon
or corporation may, directly or indirectly, personally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or otherwise restrain or
control waters within the boundaries of this state except
in accordance with this section."

Sectian 5. Section 85-2-312, MCA, is amended to read:

“85-2-312. Terms of permit. {1) The department may

issue a permit for less than the amount of water requested,
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but in no case may it issue a permit for more water than is
requested or than can be beneficially used without waste for
the purpose stated in the application. The department may
require modification of plans and specifications for the
appropriation or related diversion or construction. ¥t Based

upon-the-criteria-tiared-in-85-2-33iy-the THE department may

issue a permit subject to terms, conditions, restrictions,
and iimitations it considers necessary te-protect-the-rights

ef--orher--appropriators TO SATISFY THE CRITERIA LISTED IN

85-2-311, and it may issue temporary or seasonal permits. A

.permit shall be issued subject to existing rights and any

final determination of those rights made under this chapter.

(2) The department may limit the time for commencement
of the appropriation works, completion of construction, and
actual application of the water to the proposed beneficial
use. In fixing those time 1limits, the department shall
consider the cost and magnitude of the project, the
engineering and physical features to be encountered, and, on
projects designed for gradual development and gradually
increased use of water, the time reasonably necessary for
that gradual development and increased use. For good cause
shown by the permittee, the department may in its discretion
reasonably extend time limits.

{3) The original of the permit shall be sent ta the

permittee, and a copy shall be kept in the office of the

4
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department in Helena.

(4) The department shall provide to the county clerk
and recorder of the county wherein the point of diversion or
place of use is located gquarterly reports and an annual
summary report of all water right permits, certificates, and
change approvals issued by the department within the
county."”

Section 6. Section 85-2-124, MCA, is amended to read:

"85-2-124. Fees £for environmental impact statements.
(1) Whenever the department determines that the f£iling of . an
application (or a combination of applications) for a permit
or approval under this chapter requires the preparation of
an environmental impact statement as prescribed by the
Montana Environmental Policy Act and the application (or
combination of applications) involves the use of 167866
4,000 or more acre-~feet per year or-i5 and 5.5 or more cubic
feet per second of water, the apblicant shall pay to the
department the fee prescribed in this section. The
department shall notify the applicant in writing within 90
days of receipt of a correct and complete application (or a
combination of applications) if it determines that an
environmental impact statement and fee is reguired.

(2) Upen notification by the department under
subsection (1), the applicant shall pay a fee based upon the

estimated cost of constructing, repairing, or changing the
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appropriation and diversion facilities as herein provided.
The maximum fee that shall be paid to the department may not
exceed the fees set forth in the following declining scale:
2% of the estimated cost up to $1 million; plus 1% of the
estimated cost over $1 million and up to $20 million; plus
1/2 of 1% of the estimaﬁed cost over $20 million and wup to
$100 million; plus 1/4 of 1% of the estimated cost over $100
million and wup to §300 million; plus 1/B of 1% of the
estimated cost over §300 million. The fee shall be
deposited in the state special revenue fund to be used by
the department only to comply with the Montana Environmental
Policy Act in connection with the application(s). Any
amounts paid by the applicant but not actually expended by
the department shall be refunded to the applicant.

(3) The department and the applicant may determine by
agreement the estimated cost of any facility for purposes of
computing the amount of the fee to be paid to the department
by the applicant. The department may contract with an
applicant for:

ta) the development of information by the applicant or
a third party on behalf of the department and the applicant
concerning the environmental impact of any proposed activity
under an application;

{b) the division of responsibility between the

department and an applicant for supervision over, control
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of, and payment for the development of information by the
applicant or a third party on behalf of the department and
the applicant under any such contract or contracts;

{¢) the use or nonuse of a fee or any part thereof
paid to the department by an applicant.

{4) Any payments made to the department or any third
party by an applicant under any such cﬁntract or contracts
shall be credited against any fee the applicant wmust pay
hereunder. The department and the applicant may agree on
additional credits against the fee for environmental work
performed by the applicant at the applicant’'s own expense.

{5) No fee as prescribed by this section may be
assessed against an applicant for a permit or approval if
the applicant has also filed an application for a
certificate of environmental compatibility or public need
pursuant to the Montana Major Facility Siting Act and the
appropriation or use of water involved in the application(s)
for permit or approval has been or will be studied by the
department pursuant to that act.

(6} This section shall apply to all applications,
pending or  Thereinafter filed, for which the department has
not, as of aApril 9, 1975, commenced writing an environmental
impact statement. This section shall not apply to any
appiicaticn, the fee for which would not exceed $2,500.

{7) Failure to submit the fee as required by this
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section shall void the application(s).

(8} The department may in its discretion rely upon the
environmental studies, investigations, reports, and
assessments made by any other state agency or any person,
including any applicant, in the preparation of its
environmental impact statement."

Section 7. Sectien 85-2-402, MCA, is amended to read:

"85-2-402. Changes in appropriation rights. +{%}--An
approptiater-may-aot-change-the-piace-of-diversion;-ptace-of
use7-purpose-of-usey-or-pince-ocf-storage-except-as-permitted
ender—this-seceion-and-approved-by-the-department:

t23--The--department--ashali-approve-the-proposed-change
sf-te-determines—-that-the-proposed-change-witi-not-adversety
affect—-the--righta——of--other--personss--if--the--dapartment
determines--chat--the-propesed-change-might-adversety-affect
the-rights-of-other-persons;-notice-cf-the--proposed--change
shati---be---given--in--accordance--with--85-2-387-—-f--the
department-determines-that-an-objectten-£fited--by--a--person
whese-righta-may-be-affected-states-a-valid-ehjectiton-to-the
proposed-changer-the-department-shati-hoid-e-hearing-thereon
prior—-té—-its-—approvat--or--dentat-cf-the-propoassd-change-
Objections-shati-meet-the-requirementa-of--g5-2-308¢t2+7--and
meatrings-shati-pe-heid-in-accordance-with-85-2-3089+

t3i--An--eppropriator--ef--mere--than-i5-cubte-fear-per

second-may-not-change-the-purpose-cf-use-of-an-appropriation
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right——Erom--an—-agricu}tutai-—ot—-érrigation~-nae-——ta———an
itndustriat-uses
f&}-~?he-—depnrtment*-may—-approve--a-change-éub&eet—to
such-termsy-conditions;--restriceionss-—and--timications—-it
considers---necessary---to---protect--the--rights--cf--sther
appropriatorsy--tnetuding--timitatiens—-on--the---time-——€an
eomptetion-of-the-changes
t53--if-—g--change--is-not-cempiered-as-approved-by-the
departmene-or-if-the-termyy--conditionay--reserictionay-—and
iimitacians--oé—-bhe——ehange-apprcvai-are-nct-compiied-w&th;
the--departmene--may;--afeter--notice--and--opporttnity-—-for
hearing;——require-—the—-appropriator—-te——show—cause-uhy-the
change-apprevali-sheuid-not-be-modified-oar--revekedr—~if—~the
appropriator--faits-to-show-suffictent-cavser-the-department
may-medify-or-revake-the-change-approvatis
t63--Withsue—-obtaining---prier---approvai---frem---the
department7—an-appropriator—muyuﬂet—sever—aii-or—any-part-oE
an--appropriation--riqht—-from--the--tand--to--whieh--tt--ia
appurtenant7-seii-the-appropriation-right-for-other-purposes
cr——to—-oeher—-iandsr--or-—make--the-——appropriabfon—-—right
appurtenane—toa-other-tandss-Fhe-department-shati-approve~-the
proposed-—change--if--it-decermines-that-the-preposed-change
wiii—not—adverse}y-aEEect-the-water—rights—of-eeher—peraona:
#f-the-department-determines—that-the-propesed-change—--might

adverasety--affect--the-water-righta-af-other-persons;-notice
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of-the-proposed-change-must--be-~given--in--accordance--with
85-2~3837---1f---the--department--then—-determines--that--an
objection-fited-by--a--parson--whose--water--cightas--may--be
affected--states--a--vaitrd-obiection-to-the-proposed-changey
the-department-shaii-hoid-a-hearing--chereon--prior--to--tes
approvai--or—--deniat-of-the-proposed-change: -Bbjeetions-muse
meet-the-requirements-of-85-2-3007-and-hearings-must-be-neid

in-accordance-with-85-2-389- (1) An appropriator may not

make a change in an appropriation right except as permitted

under this section and with the approval of the department

or, if applicable, of the legislature.

{(2) Except as provided in subsections (3) through (5),

the department shall approve a change in appropriation right

if the appropriator proves by substantial credible evidence

that the following criteria are met:

{al The proposed use will not adversely affect the

water rights of other persons or other pilanned uses or

developments for which a permit has been issued or for which

water has been reservegd.

{b) The proposed means of diversion, constructien, and

operation of the appropriation works are adeguate.

{c) The proposed use of water is a beneficial use.

{3) The department may not approve a change in purpose

of use or place of use of an appropriation of 4,000 or more

acre-feet of water a_year and 5.5 or more cubic feet per
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second of water unless the appropriator proves by eitear--and

econvineinyg SUBSTANTIAL CREDIBLE evidence that:

{a) the c¢riteria in subsection (2} are met;

{(b) the proposed change is a reasonable use. A

finding of reasonable use must be based on a consideration

ory

(i) the existing demands on the state water supply, as

well as projected demands of water for future beneficial

purposes, including municipal water supplies, irrigation

systems, and minimum streamflows for the protection of

existing water rights and aquatic life;

(ii) the benefits to the applicant and the state;

{iii) the effects on the guantity and guality of water

for existing uses in the source of supply:

{iv) the availability and feasibility of using

low-guality water for the purpose for which application has

been made;

{v) the effects on private property rights by any

creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental

impacts of the proposed use of water as determined by the

department pursuant tc Title 75, chapter 1, or Title 75,

chapter 208.

(4) The department may not approve a change in purpose

of use or place of use for a diversion that results in 4,000
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or more acre-feet of water a year and 5.5 or more cubic feet

per second of water being consumed unless:

{a} the applicant proves by clear and convincing

evidence and the department finds that the criteria in

subsections (2) and (3) are met; and

(b) the department then petitions the legislature and

the legislature afficms the decision of the department after

a-prubtie-hearing ONE OR MORE PUBLIC HEARINGS.

{5) {a) The state of Montana has iong recognized the

importance of conserving its public waters and the necessity

to maintain adequate water supplies for the state's water

requirements, INCLUDING REQUIREMENTS FOR RESERVED WATER

RIGHTS HELD BY THE UNITED STATES FOR FEDERAL RESERVED LANDS

AND IN TRUST FOR THE VARIOUS INDIAN TRIBES WITHIN THE

STATE'S BOUNDARIES. Although the state of Montana also

recognizes that, under appropriate conditions, the -

out-of-state transportation and use of its public waters are

not in conflict with the public welfare of its citizens or

the conservation of its waters, the following criteria must

be met before out-cf-state use may occur:

(b) The department and, if applicable, the legislature

may not approve a change in appropriation right for the

withdrawal and transportation of appropriated water for use

outside the state unless the appropriator proves by clear

and convincing evidence and, if applicable, the legislature
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approves after a-pubtic—hearing ONE OR MORE PUBLIC HEARINGS

that:

(i) depending on the volume of water diverted or

consumed, the applicable criteria and procedures of

subsection {2) or (3) are met;

(ii) the propcsed out-of-state use ¢f water is not

contratry to water conservation in Montana; and

{ii1l) the proposed out-of-state use of water is not

otherwise detrimental to the public welfare of the citizens

of Montana.

{(c) In determining whether the appropriator has proved

by clear and convincing evidence that the requirements of

subsections {5){b)(ii) and (5)tb)(iii) will be met, the

department and, if applicable, the legislature shall

consider the following factors:

(i) whether there are present or projected water

shortages within the state of Montana;

(11) whether the water that is the subject of the

proposed change in appropriation might feasibly be

transported to alleviate water shortages within the state of

Montana;

{iii) the supply and sources of water available to the

applicant in the state where the applicant intends to use

the water; and

{iv) the demands placed on the applicant's supply in
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the state where the applicant intends to use the water.

(d) When applying for a change in apprgpriation right

to withdraw and transport water for use outside the state,

the applicant shall submit to and comply with the laws of

the state of Montana governing the appropriation and use of

water.

(6) For any application for a change in appropriation

right involving 4,000 or more acre-feet of water a year and

5.5 or more cubic feet per second of water, the department

shall give notice of the proposed change in accordance with

85-2-307 and shall hold a-hearing ONE OR MORE HEARINGS in

accordance with B5-2-309 prior to its approval or denial of

the proposed change. The department shall provide notice

and may hold a-hearing ONE OR MORE HEARINGS upon any other

proposed change if it determines that such a change might

adversely affect the rights of other persons.

{7) The department or the legislature, if applicable,

may approve a change subject to such _terms, conditions,

restrictions, and limitations as it considers necessary to

prctect-the-rights-of-other—persons—and satisfy the criteria

of this section, including limitations on the time for

completion ¢f the change.

(8) If a change is not completed as approved by the

department or legislature or 1f the terms, conditions,

restrictions, and limitations of the change approval are not
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complied with, the department may, after notice and

opportunity for hearing, require the appropriator to show

cause why the change approval should not be modified or

revoked. If the appropriator fails to show sufficient

cause, +the department may modify or revoke the change

approval,
t73{9) The original of a change approval issued by the

department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena,

t83{10) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant to this
section.

(1i) A <change in appropriation right contrary to the

provisions of this section is invalid. No officer, agent,

agency, or employee of the state may knowingly permit, aid,

or assist in any manner such unauthorized change in

appropriation right. No person or corporacion may, directly

or indirectly, perscnally or through an agent, cofficer, or

employee, attempt to change an appropriation right except in

accordance with this section.”

Section 8. Section 75~20-104, MCA, is amended to read:
"75-20-104. Definiticns. In this chapter, unless the

context reguires otherwise, the following definitions apply:

-25- HB G680

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0680/03

(1) "Addition thereto" means the installation of new
machinery and equipment which would significantly change the
conditions under which the facility is operated.

(2) "Application" means an application for a
certificate submitted in accordance with this chapter and
the rules adopted hereunder.

(3) "Associated facilities" includes but is not
limited to transportation 1links of any kind, aqueducts,
diversion dams, PIPELINES, transmission substations, storage
ponds, reservoirs, and any other device or equipment
associated with the production or delivery of the energy
form or product produced by a Eacility, except that the term

does not include a facility OR A NATURAL GAS OR CRUDE OIL

GATHERING LINE 17 INCHES OR LESS IN INSIDE DIAMETER.

{4) "Board" means the board of natural resources and
conservation provided for in 2-15-3302.

(5) "Board of health" means the board of Hhealth and
environmental sciences provided for in 2-15-2104,

[6) "Certificate" means the certificate of
envircnmental compatibility and public need issued by the
board under this chapter that 1is required for cthe
construction or operation of a facility.

{7) "Commence to construct” means:

{a) any clearing of land, excavation, construction, or

other action that would affect the environment of the site
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or route of a facility but does not mean changes needed for
temporary use of sites or routes for nonutility purposes or
uses in securing geological data, including necessary
borings to ascertain foundation conditions;

{b) the fracturing of underground formations by any
means Lf such activity 1is related to the possible future
development of a gasification facility or a facility
employing geothermal rescurces but does not include the
gathering of geological data by boring of test holes or
other underground exploration, investigation, or
experimentation;

(c) the commencement of eminent domain proceedings
under Title 70, chapter 30, for land or rights-of-way upon
or over which a facility may be constructed;

{(d) the relocation or upgrading of an existing
facility defined by (b) or (c} of subsection (10), including
upgrading to a design capacity covered by subsection
(10){b)., except that the term does not include normal
maintenance or repair of an existing facility.

(8) "Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(%) "Department of health" means the department of

health and environmental sciences provided for in Title 2,

chapter 15, part 2l.
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(10) "Pacility" means:

(a) except for crude cil and natural gas refineriessy
and-factiitties-and-masccinted--factiteiea--designed--for--eor
capabie--of--producingy-gatherings-processing;-transmitting;
transportingy-or-distributing-crude-oti-or-naturai-gasy and
those facilities subject to The Montana Strip and
Underground Mine Reclamation Act, eaéh plant, unit, or other
facility and associated facilities designed for or capable
af:

ti} generating 50 megawatts of electricity or more or
any addition thereto (except pollution control facilities
approved by the department of health and environmental
sciences added to an existing plant) having an estimated
cost in excess of $10 million;

{ii) producing 25 million cubic feet or more of gas
derived from coal per day or any addition thereto having an
estimated cost in excess of $10 million;

{iii) producing 25,000 barrels of liguid hydrocarbcn
products per day or meore or any addition thereto having an
estimated cost in excess of $10 million;

{iv) enriching uranium minerals or any addition thereto
having an estimated cost in excess of 510 million; or

(v) wutilizing or converting 500,000 tons af coal per
year or more or any addition thereto having an estimated

cast in excess of $10 million;
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(b} each electric transmission line and assoclated
facilities of a design capacity of more than 6% kilovolts,
except that the term does not include an electric
transmission line and associated facilities of a design
capacity of 230 kilovolts or less and 10 miles or less in
length;

tct--each-pipeiine-and-assccinted--factiteies--designed
for-ar—capabie-sf-transporting-gas-ftexcept-for-naturai-gasys
water;--ar-tiquid-hydrocarben-products-£from-or-to-a-facitiey
iccated-within-or-without-this-state-of-the--sire-~indicated
in-subsection-+10ytay-of-this-secktians

+d4(C) each pipeline, WHETHER PARTIALLY OR WHOLLY

WITHIN THE STATE, greater than 17 inches in INSIDE diameter

and 30 miles in length, and associated facilities;

td¥tey(D) any use of geothermal resources, including
the use of underground space in existence or to be created,
for the creation, use, or conversion of energy, -designed for
or capable of producing geothermally derived power
equivalent to 25 million Btu per hour or more or any
additien thereto having an estimated cost in excess of
5§750,000;

teyt€4(E) any underground 1in situ gasification of
coal.

(11) "Person" means any individual, group, firm,
corporation, cooperative,

pattnership, association,
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government subdivision, government agency, local government,
or other organization or entity.

{12) "Transmission substation" means any structure,
device, or equipment assemblage, commonly located and
designed for wvoltage regulation, circuit protection, or
switching necessary for the construction or operation of a
proposed transmission line.

{13) "Utility" means any person engaged in any aspect
of the production, storage, sale, delivery, or furnishing of
heat, electricity, gas, hydrocarbon products, or energy in
any form for ultimate public use."

Section-97--Section-F5-20-2167-MEA7-its-amended-to-reads

435-20-236-—-Study;--evatuatieny—and-report-on-proposed
facitity----assistance-by-other-agenctesc——+iy-After-racaipt
ef-an-applications-the-department-and-deparement--of--heaith
shail--within--38-days—nerify-the-appriteant-in-wricing-thatsr

tay--che-appiication-ta-in-compiitance-and--is--acecepted
as-compleea;-ar

tb}--the--appticatien-is—nee~-in-compiiance-and-itst-the
defictenctes—-thereinr-—and--—upoan---correerion——-nf--—thoae
defictenetes---and---resubmission---by—-the--apptieanty--the
department-and-deparement-af-heateh--shalti--within--38--days
nottfy—-cha--appiicant-in-writing-that-the-appiicarion-ia-in
cempitance-and-is-aceepred-as-compietes

t2y--YUpen-receiprt--of-—-an--appitication--cempiying--wich
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75-26-213---throngh---7#5-20-215;-~-and---this——sececian;—~the
department-shail-commence-an-intensive-seudy-and--evatuation
of--the--prepesed--faeitiey-and-its-effectar-considering-atl
appiicabie-criteria-tisted-in-35-20-38t--and--?5-28-5¢3--ané

the-department-of-heatth-shati-commence-a-scudy-to-enabie-it

or--the-bonrd-of-heatth-—to-issue-a-decision;-opiniony;-sarders;

certifieationy-or-permit-as-provided-in-subsection-t3)——Fhe
deparement-and-department-of-health-shalti-user-to-the-axteant
they--consider-appticabler-vatrid-and-uaefui-extating-scudieaa
and-reports-submitted-by-the--appiicant--or--compiied--by--a
state-or-federat-ageneys
t3)y--The--department--of--heatth--shati--within--i-year
fortowing-the-date-of-acceptanece-of-an-appiicatien--and--the
board--of--heateh--or--departmene--of-heatthr-if-appiicabier
within-an-addietonat-6-montha-issue-any--decision;~-opintony
order;-—-certificationy--or--parmie-——raquired--under-the-taws
administered-by-the-deparement-of-heateth--er-~-the--board--ef
heaitth--and--this--chapter:-Fhe-departmence-of-healtth-and~the
board--af--heatth--shati--determine--compiianse---with---ati
standards;—-permit--requirements;--and--impiementation-pians
under-their-jurtsdiction--for—-the--primary--and--reassonabie
atternate--tocaticna--in--their-~-dectsion;--apiniens——orders
eererficariony-er-permits---Fhe--decistony--spinion;--orders
certificactany——ar--permity--with--or-wicthane-cenditions;—is

conctuaive-an-ati-mattera-that-the-deparement-of-heatch-—-and
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board-——of--heatth--administer;--and--any—-ef--che--ericeria
specified-in-subsections-{2y-through-+73-c£--75-20~503--that
are--a--part--of--the--determinations--made--under--the-taws
administered-by-the-deparement-of-heatth-and--the--board--of
heatehs----- Aithough----the----decistony--—opintony;——-srders
certiftcationy-or-parmit—issned--under--this-—-subsection--is
eonciusiver—--the-—-poard--retaina--antherity--to--make——che
determinarion-required-under-75-26-361t2tct--the--decistony
opinionv--erderr--certééécationT-ot-permié‘of—the—depurtmene
ef-heateh-or--the--board--of--healtth--satisfies——-the——review
regquirements--by--thoss--agencies-and-shati-be-acceptable—in
iteu-of-an-environmental-impace-scatement—under-the--Mentana
Envirenmental--Poiriey--Acer-A-cepy-ef-the-decisiony-opiniensy
erdery-certification;-er-permit-shati--be--served--npon--the
deparement~~-and--the--beard-and-shaii-be-neitized-as-part-of
their-finat-site-seltection-process:-Prior-eo-the-issuance-of
a-pretiminary-decisten--by--the--department—-of--heaith--znd
pursuant——te--rutes-—adepted--by--the--board—-of-heaithy;-the
department-sf-heatth-shati-previde-an-oppertunity-for-pubiic
review-and-commentsz
t43--Hithin--22--months--fotiowing--acceptance-—-of-—-an
apptication--for--a-factiity-as-defined-in-tay-and-{ditey of
35-20-104t10y-and-for-a-facttity-as-defined-in-¢tby--and--te}
through--td} of-?5-26-1t94t18y-which-is-more-than-38-mitesa—in

tengeh-and-within-i-year-for-a-factiity-as--defined--in--{thbt
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and--te} through--td¥ of-75-20-104¢+16y-which-its-36-mites-or
jess-in-tengthr;-the-department-shail-make-a--report--tor-the
board-—-which---shati---eentain--the--deparementia--seudiesy
evainations;—-recommendationsy--other—-pertinent---documents
resuiting-w—from——-its——-study—*-and-——evaiuatéonr—-—and—-an
envisenmental-impact-sktatement-or-anatysis-prepared-pursuant
to—tha-Montana-Environmentai-Potiey--Aet;-—if--anys-—If--the
appiicaticn-is—Eer—a-combinatien-ef—two—ae-more--faciiities7
the-depa:tment-shai&—make—its—report~bo-the~board—within—the
greAEer-—of—-the-—iengths--of--time——provided—-for--&n--thés
subssetion—for-either-of-the-facititiess

ij——?he-—departments--af-—highuaysr——commerce:-——Eishv

niidlife;--and--parks:——staee—-iands¢——revenne7-—and--pnbiic

serviee—-requiation---shati---report---to---the---department
informaticn——reiabing——to-the-impact-ef—the—prcpc:ed—:ite—cn
each’department*s-area—cf—expeftise:wThe‘repcrt-may--inciude
opfniens-—as—-to—-the»—advisabéiity-of-grantingf-denyingT-cr
modéEying—the—certificate:——?he--department—~=haii--niiscute
Ennds——obtained-—Erom—-fiiing-fees—te~the*departmenta-making
:epcres—-to--reimhurse—-themﬂ—Eor——the--eests—-of-«compiiing
infopmation-and-+ssuing-the-required-repores®

SECTION 9. SECTION 75-20-202, MCA, IS AMENDED TO READ:

"75-20-202. Exemptions. (1) A certificate 1is not
required under this chapter for a facility under diligent

onsite physical construction or in operation on January 1,
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1973,

{2) The board may adopt reasonable rules establishing
exemptions from this chapter for the relocation,
reconstruction, or upgrading of a facility that:

(a) would otherwise be covered by this chapter; and

(by (i) is unlikely to have a significant
environmental impact by reason of length, size, lcca:ion,r
available space or right-of-way, or construction methods; or

{ii) utilizes coal, wood, biomass, grain, wind, or sun
as a fuel source and the technology of which will result in
greater efficiency, promote energy conservation, and promote

greater system reliability than the existing facility.

{3) This chapter does not apply to a facility defined

in 75-20-104(10)(c) that has been designated by the governor

for environmental review by an executive agency of the state

for the purpose of complying with Title 7%, chapter 1,

pursuant to Executive Order 4-81 and prior to [the effective

date of this act]."

Section 10. Section 75-20-218, MCA, 1is amended to
read:

"75-20-218. Hearing date -- location -- department to
act as staff -- hearings to be held Jointly. (1} Upen
receipt of the department's report submitted under
75-20-216, the board shall set a date for a hearing to begin

not meore than 120 days after the receipt. Exeept-~-fap-—theae
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hearings—-invoiving-appitcations-submiteed-for-facitities-as
defined-in--tbj--and--~ftci-—0f--75-26-104{18);—cestification
Certification hearings shall be conducted by the board in
the county seat of Lewis and Clark County or the county in
which the facility or the greater portion thereof is to be
located.

(2} Except as provided in 75-20-221({2), the department
shall act as the staff for the board throughout the
decisionmaking process and the beard may reguest the
department to present testimony or cross-examine witnesses
as the board considers necessary and appropriate.

‘ (3) At the request of the applicant, the department of
health and the board of health shall hold any required
permit hearings required under laws administered by those
agencies in conjunction with the board certification
hearing. In such a conjunctive hearing the time periods
established for reviewing an application and for issuing a
decision on certification of a proposed facility under this
chapter supersede the time periods specified in other laws
administered by the department of health and the board of
health.”

Section 1l. Section 75-20-303, MCA, 1is amended to
read:

"75-20~301, Opiﬁion issued with decision -- contents.

{1) In rendering a decision on an application for a
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certificate, the board shall issue an opinion stating its
reasons for the action taken.

(2) 1f the board has found that any regional or local
law or regulation which would be otherwise applicable is
unreasonably restrictive pursuant to 75-20-301(2)(Ff), it
shall state in its opinion the reasons therefor.

{3} Any certificate issued by the board shall include
the followinq:

{a) an environmental evaluation statement related to
the facility being certified. The statement shall include
but not be limited to analysis of the following information:

(i) the environmental impact of the proposed facility:

(ii) any adverse envircnmental effects which cannot be
avoided by issuance of the certificate;

(iii) problems and objections raised by other federal
and state agencies and interested groups:

{iv) alternatives to the proposed facility;

{v) a plan for monitoring environmental effects of the
proposed facility; and

(vi}) a time l;mit as provided in subsection (4), during
which construction of the facility must be completed:

(b) a statement signed by the applicant showing
-agreement to comply with the requirements of this chapter
and the conditions of the certificate.

(4) The board shall issue as part of the certificate
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the following time limits during which construction of a
facility must be completed:

{a) For a facility as defined in (b)z er OR (c)z-eor
+43 of 75-20-104(10) that is more than 30 miles in 1length,
the time limit is 10 years.

{b) For a facility as defined in (b)y er-tez-or-{ds
of 75-20-104(10) that is 30 miles or less in length, the
time limit is 5 years.

{c) The time limit shall be extended for periods of 2
years each upon a showing by the applicant to the board that
a good faith effort is being undertaken to complete
coastruction. Under this subsection, a good faith effort to
complete construction includes the process of acquiring any
necessary state or federal permit or certificate for the
facility and the process of judicial review of any such
permit or certificate.

(5) The provisions of subsection (4) apply to any
facility for which a certificate has not been issued or for
which construction is yet to be commenced."

Section-12---Saction--75-26-3847--MEA;--is--amended--tes
reads

U35-28-384:—-Haiver——of--provisiens--of---certefiention
procsedings:--tity-Fhe-board-may-waive-cempitance-with-any-of
ehe--provistons—~of--75-26-216-through-75-20-222;-75-26-50%7

and-this-part-tf-the-appticant-makes-a-ctear-and--convincing
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showing-—ce-the-beard-ac-a-pubite-hearing-that-an-immediate;
argent-need-for-a-facitity-extasts-and-that-ehe-appiieant-dtrd
not-have-knowiedge-chat-the-need-for--the--facittty--existed
suffictentiy-—-in-advanee-to-fuity-compiy-with-the-provisieons
of-35-28-216-throngh-75-26-2227-75-26-581;-and-this-parts
t2y-—The-hoard-may-waive-compitance—-with--any-—-of--the
provisions--ef--thia--chapter--upen--receipt—-of-novice-my-a
atitity-or-person-subject-to-this—chapter-that-a-factiity-as»
assoctated-faciitity-has--been--damaged--or--destroyed--as--a
resutt--of-—firer-fioods-or-other-naturai-disaster-cr-as-the
reanit-of-insgerections-wary-or—-other-~citvit--disorder--and
there--exists--an--immedtate-—nesd-for-construction-of-a-new
factiity-or-assoctated--faciitty--or--the--reiocation--of--a
previeusiy-existing-Eecéiiey—or—ussociatgd-faciiity—in-order
to-promete-the-pubiic-wetfares
t31--Fhe---bosard---shati---waive--compliance—-with—-the
requirements-of--subsections—{t23tcyr-¢t3rtbyv-and—-t3}tey--af
F5-28-301——-and---#5-26-501 {5} --~and——-the--requirements-—of
subsectiens-f%?f&}fivi~und—fv1-c£~—?5-26~2ii7~—?5—29-2}6f377
and--~75-28-383¢t3¥tartivi——-retating---to--consideration-—-of
atternative--sites--if--the--appltcant--makes--a--ctear--and
convincing-showing-to-the-board-ac-a-public-hearing-thats
tay--a--propased--factitey--writt--be--constructed--in-a
county--where--a--aingte—-emptoyer--within--the--county--has

permanentiy-curtailied-or-ceased-operations-cansing-a-teas-of
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256--or-mora-permanent-joba-within-z2-years-zt-the-employeris
operations-within-the-preceding-18-year-periods
tby--the-ecounty-and-munieipatr-governing-bodies-in-whose
jurisdictien-the—iacéiity-is—psepased—ee—be-ieeabed--sﬁppore
by-ressintion-such-a-watvers
te}--the-proposed-facitity-witli-ba-constructed-within-a
3S5-mile--radius--of--the-operations-that-have-ceased-or-been
curtatied;—and
td)~-the—-propoaed—-faciiity--wiii-—havej—a-—beneficiai
effect-on-the-ecoromy-cf-the-conunty-in-which-the-facrizty-ta
propesed-to-be-tocateds
t4y--Fhe--watver-provided-for-in-subsection-t3y-appites
enty-te-permanent-job--tosses--by--a--sinqgie--employers--Fhe
waiver-provided-£fer-itn-subsection-t3j-deea-not-appiy-te-sobs
of-a-temperary-or-aseasonat-naturey-inciuding-bue-not-iimitced
to--construetion-—jobsr-or-job-iocsses-during-imbor-disputess
t5)-—Fhe-waiver-provided-for-in-subsection-{+3y-doea-noe
appiy-to-consideration-of-atternatives--or--minimum—-adverse
environmencai--impact--for-a-factitity-defined-tn-subsections
t183tb}r~tetr-tdy7 te}y or-tey (£} of--75-28-104r--for--an
assactared-—-facitity-defined-in-subssction-t3}-of-35-20-1047
or-for-any-partion-of-or-process-in-a--facittity—-defined--in
subsecrian——ti6rtay--of--35-20-104-~to——the--execenr-that-the
process-or-portisn-ef-the--factltity--is-—not--subject--to-—-a

permie--issued--by--the—-deparement--cf--heatth-~or-board-of
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healehs

t63--Fhe-appiticant-shati-pay-ati-expenses--required--teo
process——and--conduct--a--hearing--on-a-waitver-request-under
subsection—-t3---Howevery;——any--payments--made--under——this
subsectien--shati-~be--credited--tovard--the-—-fen-paid-under
75-20-215-ra-ehe-extent-the-date-or--avidenca--presented--at
the--hearing—-sr--the-decision-of-the-beard-under-subsection
t3y-can-be-usad-in-making--a--certification--decision--under
this-chapters

t#)--Fhe---board---may——grant--oniy--one--watver--under
subseetions-t3}-and-{4}-for-each-pérmanent-tess-of——jobs--as
defined-tn-subsection-¢3y¢ay:t

Section 12. Section 75-20-1202, MCA, is amended to
read:

"75-20-1202. Definitions. As used in this part and

75-20-201 through 75-20-203, the following definitions

. apply:

{1) (a) "Nuclear facility" means each plant, unit, or
other tacility designed for or capable of:

(i) generating 50 megawatts of electricity or more by
means ¢f nuclear fission;

(ii) converting, enriching, fabricating, or
reprocessing uranium minerals or nuclear fuels; or

(iii) storing or disposing of radicactive wastes or

materials from a nuclear facility.
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{b) "Nuclear facility" does not include any
small-scale facility used solely for educational, research,
or medical purposes not connected with the Commeréial
generation of energy.

(2) “"Facility", as defined in 75-20-104¢33(10), is
further defined to include any nuclear facility as defined
in subsection (1){(a) ©of this section."

NEW SECTION. Section 13. Water leasing program. (1)
There 1is a water leasing program administered by the
department on behalf of the state of Montana. WATER LEASES

ISSUED UNDER THIS PROGRAM MUST BE APPROVED BY THE BOARD.

(2) The department may acquire rights to water needed
for leasing wunder this program through appropriation of
water in its own name or by agreement with or purchase from
another holder of water rights,

(3) Water for leasing under the water leasing program
must be obtained from the following sources:

ta) any existing or future reservoir in a basin
concerning which a temporary preliminary decree, a
preliminary decree under 85-2-231, or a final decree under
85-2-234 has been entered;

(b) Fert Peck Reservoir, if an agreement between the
department and the federal government concerning the
acquisition of water and the sharing of revenues with the

state is in effecrt;
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{c) .Tiber, Canyon Ferry, Hungry Horse, or Yellowtail
Reservoirs if and for sc 1long as there is an agreement
between the department and the federal government concerning
the acquisition of water and sharing of revenues with the
state from one or more of these reservoirs; and

{d) any other existing or future federal reservoir:

{i} 1located in a basin concerning which a temporary
preliminary decree, a preliminary decree under 85-2-231, or
a final decree under B5-2-234 has been entered; and

(ii) for which and for so long as there is an agreement
between the department and the federal government concerning
the acquisition of water and the sharing of revenues with
the state.

(4) Water may be leased for any beneficial use. The
amount of water that can be leased under this program for
all beneficial uses shall not exceed 50,000 acre-feet.

{5) The term of any lease may not exceed 50 years. A
term may be extended up to another 50 years if the
department again determines the desirability of leasing by
applying the considerations set forth in subsection (7). In
making such a redetermination, the department may require
the completion of an environmental impact statement in
accordance with subsection (6).

{6) The department shall require the completion of an

environmental impact statement under the provisions of Title
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75, chapter 1, for lease applications that would result in
the consumption of 4,000 acre-feet a year or more and 5.5
cubic feet per second or more of water and for any other
application for which ar environmental impact statement is
reguired by law. The department shall require the
completion of an environmental impact statement whenever the
cumulative effect of more than one applicaticn for a lease
would constitute a probable significant environmental
impact,

{7) Upon application by any person to lease waﬁez, the
department shall make an initial determination of whether it
is desirable for the department to lease water to the
applicant. Such a determination of desirability shall be
made solely on the following considerations:

fa} the content of the environmental impact statement,
if required;

(b} whether there is sufficient water available under
the water leasing program; and

(c) whether the criteria, exceﬁt as to legislative
approval, set forth in B85-2-311 have been satisfied,

(8) The department shall for any agreement require
commercially reasonable terms and conditions, which may
include the requirement that up to 25% of the water to be
leased be made available te a potential user for any

beneficial use upon payment by such user of the costs. of
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tapping into and removing water from the applicant's
project. The department may differentiate 1in pricing,
depending on the prcposed beneficial use of the water,

{(9) The lease of water or the use of water under a
lease does not constitute a permit as provided in 85-2-102
and does not establish a right to appropriate water within
the meaning of Title 85, chapter 2, part 3.

{10) For purposes of the water leasing program
established 1in this section, it 1is the 1intent of the
legislature that the state act as a proprietor.

Section 14, Section 85%5-1-205, MCA, is amended to read:

"85-1-205. Acquisition of water in federal reservoirs.
+%+} The department may acguire water or water storage by
purchase option or agreement with the federal government
from any federal reserveoir for the purpose of sale, rent, or

discribution for industriat-and-~other--uses any beneficial

use. In such cases, the department is not regquired to
construct any diversion or apprepriation facilities or
works, and it may sell, rent, or distribute such water at
such rates and under such terms and conditions as it
considers appropriatey-except-as-provided-in-aunsection—t24,

t2y--Hneit--a--finat-decree-has-been-iasued-pursuant-to
85-2-234-econcerning-the-watera-in-a-federat--reserveirs-~the
department--may--aeii;--renty--or-diseribute-sucn-water-anty

after-a-permit-has-peen-issped-to-an-appiteant-for-purchases
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renty-or-disertbueion-sf-water-in-accordance-with-pare-3--of
this-chapter:"

Section 15. Section 85-2-316, MCA, is amended to read:

"B85-2-316. Reservation of waters. (1) The state or any
political subdiwvision or agency thereof or the United States
or any agency thereof may apply to the beard to reserve
waters for existing or future beneficial uses or to maintain
a minimum flow, level, or quality of water throughout the
year or at such pericds or for such length of time as the
board designates.

(2) Water may be reserved only for existing or future

beneficial uses in the following river basins:

(2) the Clark Fork River and its tributaries to its

confluence with Lake Pend Oreille in Idahg;

{b) the Kootenai River and its tributaries to its

confluence with Kootenay Lake in British Columbia;

(c) the St. Mary River and its tributaries to its

confluence with the Oldman River in Alberta;

{d) the Little Missouri River and its tributaries to

its confluence with Lake Sakakawea in North Dakota:

{e) the Missouri River and its tributaries to its

confluence with the Yellowstone River in North Dakota; and

{f) the Yellowstone River AND ITS TRIBUTARIES to its

confluence with the Missouri River in North Dakota.

+2¥(3) Upon recelving an application, the department
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shall proceed in accordance with 85-2-307 through 85-2-309,.
After the hearing provided in 85-2-309, the beoard shall
decide whether to reserve the water for the applicant. The
department’'s costs of giving notice, holding the hearing,
conducting investigations, and making records incurred in
acting upon the application to reserve water, except the
cost of salaries of the department’'s personnel, shall be
paid by the applicant. In addition, a reasonable proportion
of the department's cost of preparing an environmental
impact statement shall be paid by the applicant unless
waived by the department upon a showing of good cause by the
applicant.

€3¥(4) {a) The board may not adopt an order reserving
water unless the applicant establishes to the satisfaction
of the board:

ta¥(i) the purpose of the reservation;

tby{ii}) the need for the reservation;

tey{iii) the amount of water necessary for the purpose
of the reservation;

td¥{iv) that the reservation is in the public interest.

{b) 1In determining the public interest under

subsection (4}(a)(iv), the board may not adopt an order

reserving water for withdrawal and transport for use outside

the state unless the applicant proves by clear and

convincing evidence that:
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{i) the proposed out-of-gtate use of water is not

contrary to water conservation in Montana; and

{ii) the propused out-of-state use of water is not

otherwise detrimental to the public welfare of the citizens

of Montana.

{c) In determining whether the applicant has proved by

clear and convincing evidence that the requirements of

subsections (4)(b)(i) and (4)(b)(ii) are met, the board

shall consider the following factors:

(i) whether there are present or projected water

shortages within the state of Montana;

(ii) whether the water that is the subject of the

application could feasibly be transported to alleviate water

shortages within the state of Montana;

(iii) the supply and sources of water available to the

applicant in the state where the applicant intends to use

the water; and

{iv) the demands placed on the applicant's supply in

the state where the applicant intends to use the water.

(d} wWhen applying for a reservation to withdraw and

transport water for use outside the state, the applicant

shall submit to and comply with the laws of the state of

Montana governing the appropriation, lease, use, and

reservation of water.

t43({5) If the purpose of the reservation requires
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construction of a storage or diversion facility, the
applicant shall establish to the satisfaction of the board
that there will be progress toward completion of cthe
facility and accomplishment of the purpose with reasonable
diligence in accordance with an established plan.

t5¥(6) The board shall limit any reservations afrer
May 9, 1979, for maintenance of minimum Elow, level, or
guality of water that it awards at any point on a stream or
river to a maximum of 60% of the average annual flow of
record on gauged streams. Ungauged streams can be allocated
at the discretion of the board.

t6¥(7) After the adoption of an order reserving
waters, the department may reject an application and refuse
a permit for the appropriation of reserved waters or may.
with the approval of the board, issue the permit subject to
such terms and conditions it considers necessary for the
protection of the objectives of the reservation.

t#¥(8) Any person desiring to use water reserved toc a
conservation district for agricultural purposes shall make
application for such use with the district, and the district
upon appraoval of the application must inform the dJdepartment
of the approved use. The department shall maintain records
of all uses of water reserved to conservation districts and
be responsible, when requested by the districts, for

rendering technical and administrative assistance within the
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department's staffing and budgeting limitations in the
preparation and processing of such applications for the
conservation districts, The department shail, within its
staffing and budgeting limitations, complete any feasibility
study requested by the districts within 12 months of the
time the request was made. The board shall extend the time
allowed to develop a plan identifying projects for utilizing
a district's reservation so 1long as the conservation
district makes a good faith effort, within its staffing and
budget limitations, to develop a plan.

t+84(9) A reservation under this section shall date
from the date the order reserving the water is adopted by
the board and shall not adversely affect any rights in
existence at that time,

¢93(10) The board shall, periodically but at least once
every 10 years, review existing reservations to ensure that
the objectives of the reservation are being met. Where the
objectives of the reservation are not being met, the board
may extend, revoke, or modify the reservation.

+¥6¥(11) The board may modify an existing or future
order originally adopted to reserve water for the purpose of
maintaining minimum flow, level, or guality of water, so as
to reallocare such reservation or portion thereof to an
applicant who is a qualified reservant under .this secgion.

Reallocaticon of reserved water may be made by the board
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following notice and hearing wherein the board £finds that
all or part of the reservation is not required for its
purpose and that the need for the reallocation has been
shown by the applicant to outweigh the need shown by the
original reservant. Reallocation of reserved water shall not
adversely affect the priority date of the reservation, and
the reservation shall retain its priority date despite
reallocation to a different entity for a different use. The
board may not reallccate water reserved under this section
on any stream or river more frequently than once every 5
years.

t¥33{12) Nothing in this section vests the board with
the authority to alter a water right that is not a
reservatcion.

{13} The department shall undertake a program to

educate the public, other state agencies, and political

subdivisions of the state as to the benefits of the

reservation process and the procedures to be followed to

secure the reservation of water. The department shall

provide technical assistance to other state agencies and

political subdivisions in  applying for reservations under

this section.

(14) Water reserved under this secticn is nct  subject

to the state water leasing program established under

{section 14 %2 13]."
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NEW SECTION. Section 16, Reservations within Missouri
River basin. (1) The state or any agency or political
subdivision thereof or the United States or any agency

thereof that desires to apply for a reservation of water in

the Misaouri River basin shall file a-e¥aim AN APPLICATION

pursuant to B5-2-3l& no later than July 1, 1987.

(2) $he SUBJECT TO LEGISLATIVE APPROPRIATION, THE

department shall provide technical and financial assistance
to other state agencies and political subdivisions in
applying for reservations within the Missouri River basin.

(3) Before December 31, 1989, the board shall make a
final determination in accordance with B85-2-316 on all
applications filed before July 1, 1987, for reservations of
water in the Missouri River basin.

{(4) Water reservations approved by the board under
this section have a priority date of July 1, 1985. The board
shall by order establish the relative priocrity of
applications approved under this section.

Section 17. Section 85-2-112, MCA, is amended to read:

"B5-2-112. Department duties. The department shall:

{l) enforce and administer this chapter and rules
adopted by the board under 85-2-113, subject to the powers
and duties of the supreme court under 3-7-204;

(2} prescribe procedures, forms, and reguirements for

applications, permits, certificates, claims of existing
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rights, and proceedings under this chapter and prescribe the
information to be contained in any application, claim of
existing right, or other document to be filed with the
department under this chapter not inconsistent with the
requirements of this chapter;

(3) establish and keep in its Helena office a
centralized record system of all existing rights and a
public record of permits, certificates, claims of existing
rights, applications, and other documents filed in its
office under this chapter;

(4) in cooperation with other state agencies,

institutions, colleges, and universities, establish and

maintain a centralized and efficient water resources _data

management system sufficient to make available and readily

accessible, in a usable format, to state agencies and other

interested pPEISONS, information on the state's water

resources, out-of-state water resources that affect the

state, existing and potential uses, and existing and

potential demand. All other state agencies, institutions,

and cclleges and universities shall cooperate with the

department in the development and maintenance of this
system. -

+4+(5) cooperate with, assist, advise, and coordinate
plans and activities with the federal, state, and local

agencies in matters relating to this chapter;
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+5%(6) upon request by any perscn, cooperate with,
assist, and advise that person in matters pertaining to
measuring water or filing claims of existing rights with a
district court under this chapter;

t6¥(7) adopt rules necessary to reject, modify, or
condition permit applications in highly appropriated basins
or subbasins as provided in 85-2-31%."

Section 1B. Section 85-1~203, MCA, is amended to read;

"85-1-203. State water plan. (1) The department shall
gather from any source reliable information relakting teo
Montana's water resources and prepare therefrom a continuing
comprehensive inventory of the water resources of the state,
In preparing this inventory, the department may c¢onduct
studies; adopt studies made by other competent water
resource groups, including federal, regional, state, or
private agencies; perform research or employ other competent
agencies to perform research on a contract basis; and hold
public hearings in affected areas at which all interested
parties shall be given an opportunity to appear.

{2) The department shall formulate and, with the
approval of the board, adopt and from time to time amend,
extend, or add to a comprehensive, coordinated multiple-use
water rescurces plan known as the "state water plan”. The
state water plan may be formulated and adopted in sections,

these secticns corresponding with hydrologic divisions of
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the state. The state water plan shall set out a progressive
program for the conservatien, development, and utilization
of the state's water resources and propose the most
effective means by which these water resources may be
applied for the benefit of the pecple, - with due
consideration of alternative uses and combinations of uses.
Before adoption of the state water plan or any section
thereof, the department shall hold public hearings in the
state or in an area of the state encompassed by a section
thereof if adoption of a section is proposed. Notice of the
hearing or hearings shall be published for 2 consecutive
weeks in a newspaper of general county circulaticon in each
county encompassed by the proposed plan or section thereof
at least 30 days prior to the hearing.

(3) The department shall submit te the water pelicy

committee established in [section 2% 19 20] and to each

general session of the legislature the state water plan or
any section thereof or amendments, additions, or revisions
thereto which the department has formulated and adopted.

(4) The department shall prepare a continuing
inventory of the groundwater rescurces of the state., The
groundwater inventory shall be included in the comprehensive
water resources inventory described in subsection (1) above
but shall be a separate compcnent thereof.

(5) The department shall publish the comprehensive
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inventory, the state water plan, the groundwater inventory,
or any part of each, and the department may assess and
collect a reasconable charge for these publications.

{6) In developing and revising the state water plan as

provided in this section, the department shall consult with

the water policy committee established in (section 2% 9 20]

and solicit the advice of the committee in carrying oyt its

duties under this section.”

Section 19. Section 85-1-621, MCA, 1is amended toc read:
"B5-1-621. Report to the legislature. The department
shall prepare a biennial report to the legislature

describing the status of the water development program. The

report must describe ongoing projects and activities and

those which have been completed during the biennium. The

report must identify and rank in corder of priority the

projects for which the department desires Lo seek

congressional authorization and funding and the efforts the

department will undertake in attempting to secure such

authorizaticon and funding. The repcort must also describe

proposed projects and activities for the coming biennium and
recommendations for necessary appropriations. A copy of the
report shall be submitted to the president of the senate and

the speaker of the house, to the members of the water policy

committee established in [section 2% 9 20], and to such

other members of the legislature as may request a copy."
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NEW SECTION. Section 20. Water policy committee.
(1} There is a permanent water policy committee of the
legislature. The committee consists of eight members. The
senate committee on committees and the speaker of the house
of representatives shall each appoint four members on a
bipartisan basis. The committee shall elect its chairman
and vice-chairman. The committee shall meet as often as
necessary, including during the interim between sessions, to
perform the duties specified within this section.

(2) On a continuing basis, the committee shall:

(a} advise the 1legislature on the adeguacy of the
state's water policy and of important state, regional,
national, and international developments which affect
Montana's water resources;

(b} aversee the policies and activities of the
department of natural resources and conservation, other
state executive agencies, and other state institutions, as
they affect the water rescurces of the state; and

(c) communicate with the pubiic on matters of water
policy as well as the water resources of the state.

(3) On a regular basis, the committee shall:

(a) analyze and comment on the state water plan
required by 85-1-203, when filed by the department;

(b} analyze and comment on the report of the status of

the state's water development program required by 85-1-621.
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when filed by the department;

{c) analyze and comment on water-related research
undertaken by any state agency, institution, college, or
university;

(d) analyze, verify, and comment on the adequacy of
and information contained in the water resources data
management system maintained by the department under
85-2-112; and

(e} report to the 1legislature, not less than once
every biennium.

{4} The environmental guality council shall provide
staff assistance to the committee. The committee may
contract with experts and consultants, in addition to
receiving assistance from the environmental quality council,
in carrying out its duties under this section.

Section 2. Section 85-2-122, MChA, is amended to read:

"g§5-2~122, Penalties., A person who violates or refuses
or neglects to comply with 85-2-38%7--85-2-482{1}7—-and

85-2-483¢3¥ the provisions of this chapter, any order of the

department, or any rule of the board is guilty of a
misdemeanor.”

NEW SECTION. Section 22, Extension of authority. Any
existing authority of the board and the department of
natural resources and conservation tc make rules on the

subject of the provisions of this act 1is extended to the

-57- HB 680

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0680/03

provisions of this act.

Section 23, Section 7, Chapter 706, Laws of 1983, is
amended to read:

"Section 7. Termination date. This--aet Section 4 of

{this act] terminates July 1, 1985. The other sections do

not terminate and are permanent law."

NEW SECTION. Section 24. Repealer. Section 85-2-104,
MCA, is repealed.
NEW SECTION. Section 25. Codification instruction.

Sections té7-i¥y-and-2+ :f7-157-ANB-19 13, 16, AND 20 are

intended to be codified as an integral part of Title 85,
chapter 2, and the provisions of Title B85, chapter 2, apply

to sections i47-i?7-and-2% ¥2y-325y-ANP-19 13, 16, AND 20.

NEW SECTION. Section 26. Severability. TIf a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Secticn 27. Applicability. This act
applies to all permit applications, change in appropriation
right applications, water saies and lease applications, and
reservation applications filed and pending with the
department on July 1, 1985, but upon which a hearing under

Title 85, chapter 2, has not yet commenced.
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Section 28B.

effective July 1, 198S5.
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