HOUSE BILL NO., 609

INTRODUCED BY RAMIREZ

IN THE HOUSE

February 1, 1985 Introduced and referred to
Committee on Judiciary.

February 7, 1985 Committee recommend bill do
pass. Report adcpted.

Bill printed and placed on
members' desks.

February 8, 1985 Second reading, do pass.

February 9, 1985 Considered correctly
engrossed.

February 11, 1985 Third reading, passed.

Transmitted to Senate.

IN THE SENATE

February 12, 1985 Introduced and referred to
Committee on Judiciary.

March 21, 1985 Committee recommend bill be
concurred in, Report adopted.

March 23, 1985 Second reading, concurred in.

March 26, 1985 Third reading, concurred in.
Ayes, 45; Noes, 5.

Returned to House.



IN THE HOUSE
March 27, 1985 Received from Senate.
Sent to enrolling.

Reported correctly enrolled.
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HOLLSE , BILL NO. (oD
d

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE POWER OF

INTRODUCED BY

AfTORNEY PROVISIONS OF THE PROBATE CODE TO PROVIDE FOR
DURABLE POWERS OF ATTORNEY; AMENDING SECTIONS 72-5-501 AND

72-5-502, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 72-5-501, MCA, is amended to read:
"72-5-501. When power of attorney not affected by

disability. (1} Whenever A durable power of attorney is a

power of attorney by which a principal designates another

his attorney-in-fact or agent by--a-power-of-attorney in
writing and the writing contains the words, "This power of

attorney shall not be affected by subsequent disability or

incapacity of the principal or lapse of time" or "This power
of attorney shall become effective upon the disability or
incapacity of the principal” or similar words showing the
intent of the principal that the authority conferred shall
be exercisable notwithstanding his-disabiltity;-the-authority
of--the--attorney-in-fact--or-agent-is-exercinabte-by-him-as
provided-—in--the--power--on---behatf---cf---the-——prineipai

notwithstanding--tater the principal's subsequent disability

or incapacity, of-the-prineipai-at-iaw-or-iater--uncertatnty
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as--to-whether-the-principat-is-dead-or-atitve and, unless it

states a time of terminaticon, notwithstanding the lapse of

time since the execution of the instrument. All acts done by

the attorney-in-fact or agent pursuant to the power during
any period of disability or incompetence incapacity or
uncertainty as to whether the principal is dead or alive
have the same effect and inure to the benefit of and bind
the principal er and his heirs;--devisess;-and-personai

representative successors in interest as if the principal

were alive, competent, and not disabled.

{2) If a conservator thereafter is appointed for the
principal, the attorney-in-fact or agent, during the
continuance of the appointment, shali-aceount is accountable
to the conservator rather--than ag well as the principal.

The conservator has the same power to revoke or amend the

power of attorney that the principal would have had if he

were not disabled or ineompetent--ee--revoke;--auspend;—-ot
terminate-ali-or-any-parkt-of-the-power-of-attorney-sr-ageney

incapacitated. A principal may nominate, by a durable power

of attorney, the conservator of his estate or guardian of

his person Ffor consideration by the court if protective

proceedings for the principal's person or estate are

thereafter commenced. The court shall make its appointment

in accordance with the principal's most recent nomination in

& durable power of attorney except for good cause or

-2- INTRODUCED BILL
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disqualification.”

Section 2, Section 72-5-502, MCA, is amended to read:
"72-5-502. ©ther-powers Power of attorney not revoked
until knowledge--sf--death--or--disabiliey notice., (1) The
deathy;-disabitity;-or-incompetence of any a principal who
has executed a written power of attorney, in-writing-other

than-a-power-as-described-by-72-5-58% durable or ctherwise,

does not revoke or terminate the agéncy as to the
attorney-in-fact, agent, or other person who, without actual
knowledge of the deathy-disabitityr-or-incempetence of the
principal, acts in good faith under the power of attorney or
agency. Any action so taken, unless otherwise invalid or

unenforceable, binds the successors in  interest of the

principal and---his—--heirs;---devisees;---and-—-parsonal
representatives,

(2) The disability or incapacity of a principal who

has previously executed a power of attocrney that is not a

durable power does not revake or terminate the agency as to

the attorney-in-fact or other person who, without actual

knowledge of the disability ot incapacity of the principal,

acts in good faith wunder the power. Any action so taken,

unless otherwise invalid or unenforceable, binds the

principal and his successors in interest.

t2%(3) An As to acts undertaken in good faith reliance

thereon, an affidavit executed by the attorney-in-fact or
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agent stating that he did not have, at the time of deing--an

act-pursuant-to-the-power-of-attarney exercise of the power,

actual knowledge of the reveeation-ey termination of the

power of-attorney by revocation or of the principal's death,

disability, or inecempetence incapacity is7-in-the-absence-of
fraud; conclusive proocf of the nonrevocation or
nontermination of the power at that time. If the exercise of
the power requires execution and delivery of any instrument
which is recordable, the affidavit when authenticated for
record is likewise recordable.

t3%(4}) This section shaitt does not be-construed-to

atter-or affect any provision in a power of attorney for its

revocation-or termination eentained-in-the-power-cf-attotney

by expiration of time or occurrence of an event other :than

express revocation or a change in the principal's capacity."

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

H‘)l‘ Sz y BILL NO, ‘bﬂi

INTRODUCED BY M/

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE POWER OF

ATTORNEY PROVISIONS OF THE PROBATE CODE TO PROVIDE FOR
DURABLE POWERS OF ATTORNEY; AMENDING SECTIONS 72-5-501 AND

72-5-502, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MCNTANA:
Section 1. Section 72-5-501, MCA, is amended to read:

n72-5-501, When power of attorney not affected by

disability. (1) Whenever A durable power of attoraey is a

power of attorney by which a2 principal designates another

his attorney-in-fact or agent by--a-pewer-of-attorney ?n
writing and the writing contains the words, "This power of
attorney shall not be affected by subsequent disability or
incapacity of the principal or lapse of time" or "This power
of attorney shall become effective upon the disability or
incapacity of the principal" or similar words showing the
intent of the principal that the authority conferred shall
be exercisable notwithstanding hia-disabriity;-the-aotherity
of-—the—-attorney-in-fact--or-agent-is-exercisabte-by-him-as
provided——in—-the-—pouer-—on---behaif——-af~——the—-—principai

notwithatanding-—iater the principal's subsequent disability

or incapacity, of-the-principal-at-taw-or-tater-—uncertainty
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an--to-whether-the-principai-is-dead-or-ative and, unless it

states a time of termination, notwithstanding the lapse of

time since the execution of the instrument. All acts done by

the attorney-in-fact or agent pursuant to the power during
any period of disabillty or incompetence incapacity or
uncertainty as to whether the principal is dead or alive
have the same effect and inure to the benefit of and bind
the principal ef and his heirsy--deviseesr-and-persenat

representative successors in _interest as if the principal

were alive, competent, and not disabled.

{(2) If a conservator thereafter is appeinted for the
principal, the attorney-in-fact or agent, during the
continuance of the appointment, shati-acecount is accountable
to the conservator rather--than as well as the principal.

The conservator has the same power to revoke or amend the

pover of attorney that the principal would have had if he

were not disabled or incempetent—-to--revoke;--suspendy--or
terminate-ati-or-any-part-of -the-power-of-attorney-or-agency

incapacitated. A principal may nominate, by a durable power

of attorney, the conservator of his estate or gquardian of

his person for consideration by the court if protective

proceedings for the principal's person or estate are

thereafter commenced. The court shall make its appointment

in accordance with the principal's most recent nomination in

a durable power of attorney except for qood cause or
SECOND READINS
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disqualification."

Section 2. Section 72-5-502, MCA, is amended to read:
*72-5-502. ©Other-powers Power of attorney not revoked
until lknewledge—-cf--death--ar--disabiiity notice. (1) The
deathy-disabitity;-or-incompetence of any a principal who
has executed a written power of attorney, in-writing-ether

than-a-power-as-described-by-72-5-568% durable or otherwisge,

does not revoke or terminate the agency as to the
attorney—ih—fact, agent, or other person who, without actual
knowledge of the deathy-disabitityr-or-incempetence of the
principal, acts in good faith under the power of attorney or
agency. Any action 8o taken, unless otherwise invalid or

unenforceable, binds the successors in interest of the

principal and---his---heirsy---devisees;---and---personat
representatives.

(2) The disability or incapacity of a principal who

has previously executed a power of attorney that is not a

durable power does not revoke or terminate the agency as to

the attorney-in—-fact or other person who, without actual

knowledge of the disability or incapacity of the principal,

acts in good faith under the power, Any action so taken,

unless octherwise invalid or unenforceable, binds the

principal and his successors in interest.

£234{3) An As to acts undertaken in good faith reliance

thereon, an affidavit executed by the attorney-in-fact or
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agent stating that he did not have, at the time of detng--an

act-pursuant-ea-the-power-of-attorney exercise of the power,

actual knowledge of the revocatien-er termination of the

power of-atteorney by revocation or of the principal's death,

disability, or incompetence incapacity isy-in-the-absence-of
fraudy conclusive proof of the nonrevocation or
nontermination of the power at that time, If the exercise of
the power requires execution and delivery of any instrument
which is recordable, the affidavit when authenticated for
record is likewise recordable.

t33(4) This section shait does not be-construed-to

ateter-or affect any provision in a power of attorney for its

revocatien—-or termination eentained-in-the-power-of-attorney

by expiration of time or occurrence of an event other than

express revocation or a change in the principal's capacity.”

-End-
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HOt4$E, prie vo. (o0

INTRODUCED BY W

A BILL FOR AN ACT ENTITLED: “AN ACT TO REVISE THE POWER OF

ATTORNEY PROVISIONS OF THE PROBATE CODE 70 PROVIDE FOR
DURABLE POWERS OF ATTORMEY; AMENDING SECTIONS 72-5-541 AND
72-5-5D2, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 72-5-501, MCA, is amended to read:
#72-5-501. When power of attorney not affected by

disability. (1) Whenever A durable power of attorney is a

power of attorney by which a principal designates another

his attorney-in-fact or agent by--a-power-of-atterney in
writing and the writing contains the words, "This power of
attorney shall not be affected by subsequent disability or
ingcapacity of the principal or lapse of time" or "This paower

of attorney shall become effective upon the disability or
incapaclty of the principal® or similar words showing the
intent of the principal that the authority conferred shall
be exercisable notwithstanding his-disabilityy-the-authority
of--the--attorney-in-fact--or-agent-is-exercisabte-by-him-an
provided--in--the--power--on——-behatf-—-of--—the---principat

notwithstanding-—-taker the principal's subseguent disability

or incapacity, of-the-principai-at-taw-er-later--uncertainty
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as--to~whether-the-principal-¢s-dead-or-ative and, unless it

states a time of tecrmination, notwithstanding the lapse of

Lime since the execution of the instrument. All acts done by

the attorney-in-fact or agent pursuant to the power during
any period of disablllty or #ncempetence incapacity or
uncertainty as to whether the principal is dead or alive
have the same effect and inure to the benefit of and bind
the principal er and his heirsy--deviseesy-and-personai

representative successors in interest as if the principal

were alive, coméetent, and not disabled.

{2y If a conservator thereafter is appointed for the
pfincipal, the attorney-in-fact or agent, during the
continuance of the appointment, shail-acceunt is accountable
to the conservator rather--than as well as the principal,.

The conservator has the same power to revoke or amend the

power of attorney that the principal would have had if he

were not disabled or incompetent--to--reveker--suspend;——or
terminate-ati-or-any-part-of-the-pewer-of-atterney-or-agency

incapacitated. A principal may nominate, by a durable power

of attorney, the conservator of his estate or guardian of

his person for congideration by the court if protective

proceedings for the principal's person or estate are

thereafter commenced. The court shall make its appointment

in accordance with the principal's most recent nomination in

a durable power of attorney except for good cause or
THIRD READING

#B 409
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disqualification."

Section 2. Section 72-5-502, MCA, is amended to read:
"72-5-502. Other-powers Power of attorney not revoked
until knowiedge--of--death--or--disabiiity notice. (1) The
deathy-disabitityr-or-incompetence of any a principal who
has executed a written power of attorney, in-writing-other

chan-a-pewer-as-described-by-72-5-58% durable or otherwise,

does not revoke or termlnate the agency as to the
attorney-in-fact, agent, or other person who, without actual
knowledge of the deathy-disabilityr-er-incompetence of the
principal, acts in good faith under the power of attorney or
agency. Any action so taken, unless otherwise invalid or

unenforceable, binds the successors in iaterest of the

principal and-—-his——-heirs;——-deviseea;---and---personat
representatives.

(2) The disability or incapacity of a principal who

has previously executed a power of attorney that is not a

durable power does not revoke or terminate the agency as to

the attorney-in-fact or other person who, without actual

knowledge of the disability or incapacity of the principal,

acts in good faith under the power. Any action so taken,

unless otherwise invalid or unenforceable, binds the

principal and his successors in interest.

t23(3) An As to acts undertaken in good faith reliance

thereon, an affidavit executed by the attorney-in-fact or

-3
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agent stating that he did not have, at the time of deing--an

act-puranank-to-the-power-of-attorney exercise of the power,

actual knowledge of the reveeatien-er termination of. the

power of-attorney by revocation or of the principal‘'s death,

disability, or incempetance incapacity isy-in-the-absence-of
fraudy conclusive  proof of the nonrevocation or
nontermination of the power at that time, If the exercise of
the power requires execution and delivery of any instrument
which is recordable, the affidavit when authenticated for
record is likewigse recordable.

+33(4) This section shait does not be-construed-to

atter-or affect any provision in a power of attorney for its

revocation-or termination contained-in-the-power-of-attorney

by expiration of time or occurrence of an event other' than

express revocation or a change in the principal's capacity.”

-End-
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HOUSE BILL NO. 609

INTRODUCED BY RAMIREZ

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE POWER OF
ATTORNEY PROVISIONS OF THE PROBATE CODE TO PROVIDE FOR
DURABLE POWERS OF ATTORNEY; AMENDING SECTIONS 72-5-501 AND

72-5-502, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1, Section 72-5-501, MCA, is amended to read:
"72-5-501. When power of attorney not affected by

disability. (1) Whemever A durable power of attorney is a

power of attorney by which a principal designates another

his attorney-in-fact or agent by--a-power-cf-mtterney in
writing and the writing contains the words, "This power of
attorney shall not be affected by subsequent disability or

incapacity of the principal or lapse of time" or "“This power

of attorney shall become effective upon the disability or
incapacity of the principal® or similar words showing the
intent of the principal that the authority conferred shall
be exercisable notwithstanding his-disabi}teys~the-auchority
of—-the-~arcerney-in-fact--or-agent-is-exerctsabie-by-him-as
provided—-in-—the--pewes-~on--~behaté---of---the-——prineipai

netwithasranding--tater the principal's subsequent disability

or incapacity, of-the-principai-at-law-er-later--uneercatnty
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as-—to-whether-the-principai-is-dead-or-ative and, unless it

states a time of termination, notwithstanding the lapse of

time since the execution of the instrument. All acts done by

the attorney-in-fact or agent pursuant to the power during
any period of disability or inesmpetence incapacity or
uncertainty as to whether the principal is dead or alive
have the same effect and inure to the benefit of and bind
the principal er and his heirs;--devisees;-and-personat

representative successors in interest as if the principal

were alive, competent, and not disabled.

{2) If a conservator thereafter is appointed for the
principal, the attorney-in-fact or agent, during the
continuance of the appointment, shaii-aeecount is accountable
to the conservator rather--ther as well as the principal.

The conservator has the same power to revoke or amend the

power of attormey that the principal would have had if he
were not disabled or incompetent--te--revoke;--suspend;—-or
terminate-ait-or-any-part-ocf-the-pewer-of-attorney-or-ageney

incapacitated. A principal may nominate, by a durable power

of attorney, the conservator of his estate or gquardian of

his person for consideration by the court if protective

proceedings for the principal's person or estate are

thereafter commenced. The court shall make its appointment

in accordanqe with the principal's most recent nomination in

a durable power of attorney except for good cause or

-2- HB 609
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disqualification.”

Section 2. Section 72-5-502, MCA, is amended to read:
"72-5-502. Other-pewers Power of attorney not revoked
until knewtedge--of--death--or--disab+itty notice. (1) The
deathy-disabitityr-or-incompetence of any a principal who
has executed a written power of attorney, #n-writing-ether

than-a-power-as-described-by-72-5-56% durable or otherwise,

does not revoke or terminate the agency as to the
attorney-in-fact, agent, or other person who, without actual
knowledge of the deathy-disabiiityr-er-incompatance of the
principal, acts in good faith under the power of attorney or
agency. Any actlcn so taken, unless otherwise invalid or

unenforceable, binds the successors in interest of the

principal and—--hia--—-heirsy;---devissas;---and-—-pearsenat
representatives,

(2} The disability or incapacity of a principal who

has previously execukted a power of attorney that is not a

durable power does not revoke or terminate the agency as to

the attorney-in-fact or other person who, without actual

knowledge of the disability or incapacity of the principal,

acts in good faith under the power. Any acticn so taken,

uhless otherwise invalid or unenforceable, binds the

principal and his successOrs in interest.

+2¥{3) An As to acts undertaken in good faith reliance

thereon, an affidavit executed by the attorney-in-fact or
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agent stating that he did not have, at the time of dotng--an

act-pursnant-to-the-power-sf-abterney exercise of the power,

actual knowledge of the revocaeisn-or termination of the

power of-atterney by revocation or of the principal's death,

disability, or incempetenee incapacity is7-in-:he-absence-of
Erauds conclusive proof of the nonrevocation or
nontermination of the power at that time. If the exercise of
the power requires execution and delivery of any instrument
which is recordable, the affidavit when authenticated for
record is likewise recordable.

t+37(4) This section sheitt does nct be-construed-to

aieer-or affect any provision in a power of attorney for its

revecatton-or termination eentained-im-the-power-of-atterney

by expiration of time or occurrence of an event other than

express revocation or a change in the principal's capacity."

-End-
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