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INTRODUCED BY~ ·;BILL NO. _{gDj_ 

4J 
A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE POWER OF 

ATTORNEY PROVISIONS OF THE PROBATE CODE TO PROVIDE FOR 

DURABLE POWERS OF ATTORNEY; AMENDING SECTIONS 72-5-501 AND 

72-5-502, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 72-5-501, MCA, is amended to read: 

"72-5-501. When power of attorney not affected by 

disability. (1} Whenever A durable power of attorney is a 

power of attorney by which a principal designates another 

his attorney-in-fact or agent by--a-power-ef-a~~ern@y in 

writing and the writing contains the words, "This power of 

attorney shall not be affected by subsequent disability or 

incapacity of the principal or lapse of time" or "This power 

of attorney shall become effective upon the disability o~ 

incapacity of the principal" or similar words showing the 

intent of the pr in_cipal that the authority conferred shall 

be exercisable notwithstanding hfs-di~abili~y,-~he-anthority 

o£--the--a~torney-in-faet--or-e~ent-i~-e~ereisab}e-by-him-as 

proviCe~--in--the--power--on---b~half---ef---~he---p~ineipa~ 

notwi~hs~endi"q--la~er the principal's subsequent disability 

or incapacityL of-~he-prineipa~-at-law-or-later--ttneerteiney 

~' .. .,.,_., •• couno• 
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as--eo-whether-the-prineipal-is-dead-er-alive and, unless it 

states a time of termination, notwithstanding the lapse of 

time since the execution of the instrument. All acts done by 

the attorney-in-fact or agent pursuant to the power during 

any period of disability or ineompetenee incapacity or 

uncertainty as to whether the principal is dead or alive 

have the same effect and inure to the benefit of and bind 

the principal or and his heirs,--deviseesT-and-personal 

~epresentative successors in interest as if the principal 

were alive, competen.t, and not disabled. 

(2) If a conservator thereafter is appointed for the 

principal, the attorney-in-fact or agent, during the 

continuance of the appointment, shall-aeeottnt is accountable 

to the conservator rather--than as well as the principal. 

The conservator has the same power to revoke or amend the 

power of attorney that the principal would have had if he 

were not disabled or ineomp@t@ne--~e--revoke,--s~spe"d7 --er 

~erminete-e±±-e~-eny-pa~~-of-the-power-o£-atterney-er-age"ey 

incapacitated. A principal may nominate, by a durable power 

of attorney, the conservator of his estate or guardian of 

his person for consideration by the court if protective 

1:2_rQ~~dings _fa_! ___ ~ principal's person or estate are 

thereafter commenced. The court shall make its appointment 

in accordance with the principal's most recent nomination in 

a durable power of attorney except for good cause or 

-2- INTRODUCED BILL 
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disqualification." 

Section 2. Section 72-5-502, MCA, is amended to read: 

u72-5-502. ethl!'f'-pewers Power of attorney not revoked 

until ~newled9e--oE--death--er--disability notice. (l) The 

deathT-di~abiiityT-er-ineempetenee of any ~ principal who 

has executed a written power of attorneyL in-writinq-other 

t!hart-a-pewer-a:s-deseribl!'d-by-T'i-5-591- durable or otherwise, 

does not revoke or terminate the agency as to the 

attorney-in-fact, agent, or other person who, without actual 

knowledge of the death7-disability7-or-ineompetenee of the 

principal, acts in good faith under the power of attorney or 

agency. Any action so taken, unless otherwise invalid or 

unenforceable, binds the successors in interest of the 

principal and---his---heirs7---devisees7---a"d---p~r~o"a! 

repre!!enl!ati¥ee. 

(2) The disability or incapacity of a principal who 

17 has previously executed a power of attorney that is not a 

18 durable power does not revoke or terminate the agency as to 

19 the attorney-in-fact or other person who, without actual 

20 knowledge of the disability or incapacity of the principal, 

21 acts in good faith under the power. Any action so taken, 

22 unl~ss otherwise invalid or unenforceable, binds the 

23 principal and his successors in inter"est. 

24 titlll An As to acts undertaken in good faith reliance 

25 thereon, an affidavit executed by the attorney-in-fact or 
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agent stating that he did not have, at the time of dei"g--a" 

aet-p~~s~a"t-to-the-power-of-atterney exercise of the power, 

actual knowledge of the reveeatien-er termination of the 

power of-attorney by revocation or of the principal's death, 

disability, or ineempe~enee incapacity isT-in-the-absenee-of 

£raud7 conclusive proof of the non revocation or 

nontermination of the power at that time. If the exercise of 

the power requires execution and del.ivery of any instrument 

which is recordable, the affidavit when authenticated for 

record is likewise recordable. 

t3tl!l This section 8hali does not be-eon8traed-to 

aiter-or affect any provision in a power of attorney for its 

revoeatien-er termination eentained-in-the-power-o£-atrerney 

by expiration of time or occurrence of an event other !than 

express revocation or a change in the principal's capacity." 

-End-
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j./Ot.ISt_, BILL NO, fdtl__ 

INTRODUCED B~~c»Mh~ 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE POWER OF 

ATTORNE~ PROVISIONS OF THE PROBATE CODE TO PROVIDE FOR 

DURABLE POWERS OF ATTORNE~I AMENDING SECTIONS 72-5-501 AND 

72-5-502, MCA." 

BE IT ENACTED B~ THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 72-5-501, MCA, is amended to read: 

"72-5-501. Wilen power of attorney not affected by 

disability. (1) Whenever A durable power of attorney is a 

power of attorney by which a principal designates another 

his attorney-in-fact or agent hy--a-power-of-attorney in 

writing and the writing contains the words, "This power of 

attorney shall not be affected by subsequent disability or 

incapacity of the principal or lapse of time" or "This power 

of attorney shall become effective upon tile disability or 

incapacity of the principal'' or similar words showing the 

intent of tile principal tllat the authority conferred shall 

be exercisable notwithstanding his-disab~iity,-the-e~theri~y 

e£--the--atterney-in-£aet--or-a~ent-is-exereisab%e-by-him-as 

provided--in--the--power--on---hehalf---of---the---prineipal 

netwithstandin~--iater the principal's subsequent disability 

or incapacityL ef-~he-principa%-at-law-or-}a~er--~neertainty 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

r.c 1584/0l 

aa--to-whether-the-prinetpa%-ta-~ea~-or-ali¥e and, unless it 

states a time of termination, notwithstanding the lapse of 

time since the execution of the instrument. All acts done by 

the attorney-in-fact or agent pursuant to the power du<ing 

any period of disability or ineo•petenee incapacity or 

uncertainty as to whether the principal is dead or alive 

have the same effect and inu<e to the benefit of and bind 

the principal Dr and his heira7--de¥iaees7-aft~-peraena% 

represen~aei•e successors in interest as if the principal 

were alive, competent, and not disabled. 

(2) If a conservato< the<eafter is appointed fo< tile 

principal, the attorney-in-fact or agent, during the 

continuance of the appointment, sha~i-aeee~nt is accountable 

to the conservator rather--than as well as the principal. 

The conservator has the same power to revoke or amend the 

power of attorney that tile principal would have had if he 

were not disabled or ~neempetent--te--reve~e,--s~apend7--er 

termina~e-a~~-er-any-part-et-the-pever-e~-attorney-or-a9eney 

incapacitated. A principal may nominate, by a durable power 

of attorney, the conservator of his estate or guardian of 

his person for consideration by the court if protective 

proceedings for the principal's person or estate are 

thereafter commenced. The court shall make its appointment 

in accordance with the principal's most recent nomination in 

a durable power of attorney except for good cause or 

-2-
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disqualification. •• 

Section 2. Section 72-5-502, MCA, is amended to read: 

"72-5-502. 6ther-pewera Power of attorney not revoked 

until ~new!edge--e£--death--er--disabi%ity notice. (1) The 

deathT-dtsabi%ity7-er-ineoapetenee of any ~ principal who 

has executed a written power of attorneyL in-writing-ether 

than-a-power-as-deseribed-by-~i-5-59% durable or otherwise, 

does not revoke 0[ terminate the agency as to the 

attorney-in-fact, agent, or other person who, without actual 

knowledge of the deathT-dtsabi!ityT-or-ineompetenee of the 

principal, acts in good faith under the power of attorney or 

agency. Any action so taken, unless otherwise invalid or 

unenforceable, binds the successors in interest of the 

principal and---his---heirs7---devisees7---and---persona% 

represefttattves. 

(2) The disability or incapacity of a principal who 

has previously executed a power of attorney that is not a 

18 durable power does not revoke or terminate the agency as to 

19 the attorney-in-fact or other person who, without actual 

20 knowledge of the disability or incapacity of the principal, 

21 acts in good faith under the power. Any action so taken, 

22 unless otherwise invalid or unenforceable, binds the 

23 principal and his successors in interest~ 

24 titill An As to acts undertaken in good faith reliance 

25 thereon, an affidavit executed by the attorney-in-fact or 
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agent stating that he did not have, at the time of doing--an 

eet-parsuant-te-ehe-pewer-eE-attorney exercise of the power, 

actual knowledge of the rewoeatioft-er termination of the 

power o£-attorney by revocation or of the principaJ•s death, 

disability, or ineoapetenee incapacity isr-in-the-absenee-o£ 

rraHdT conclusive proof of the nonrevocation or 

nontermination of the power at that time. If the exercise of 

the power requires execution and delivery of any instrument 

which is recordable, the affidavit when authenticated for 

record is likewise recordable. 

t3ti!l This section aha%% does not be-eonstr~ed-to 

aiter-or affect any provision in a power of attorney far its 

revoeatien-er termination eentained-in-~he-power-e£-atterney 

by expiration of time or occurrence of an event other than 

express revocation or a change in the principal•s capacity." 

-End-
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BY~4.,·~ INTRODUCED 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE POWER OF 

ATTORNEY PROVISIONS OF THE PROBATE CODE TO PROVIDE FOR 

DURABLE POWERS OF ATTORNEY; AMENDING SECTIONS 72-5-501 AND 

72-5-502, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 72-5-501, MCA, is amended to read: 

"72-5-501. When power of attorney not affected by 

disability. (l) Whene•er A dqrable power of attorney is a 

power of attorney by which a principal designates another 

his attorney-in-fact or agent by--e-pever-ef-etterney in 

writing and the writing contains the words, "This power of 

attorney shall not be affected by subseguent disability ~ 

incapacity of the principal or lapse of time" or "This power 

of attorney shall become effective upon the disability or 

incapacity of the principal" or similar words showing the 

intent of the principal that the authority conferred shall 

be exercisable notwithstanding his-~isabitity,-the-e~therity 

ef--the--etterney-in-feet--sr-agent-is-exercisebte-by-him-aa 

prsvi~ed--in--the--pever--en---behatf---ef---the---prineipat 

netwithstan~ing--teter the principal's subsequent disability 

or incapacityL ef-the-principst-at-taw-sr-later--~ncertainty 
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ea-'-te-vhether-the-principe!-h-dead-sr-aH:ye and, unless it 

states a time of termination, notwithstanding the lapse of 

tima since the execution of the instrument. All acts done by 

the attorney-in-fact or agent pursuant to the power during 

any period of disability or incempetenee incapacity or 

uncertainty as to whether the principal is dead or alive 

have the same effect and inure to the benefit of and bind 

the principal sr and his heira7--de¥iaeea7-snd-perssnat 

repreaenteti•e successors in interest as if the principal 

were alive, competent, and not disabled. 

(2) If a conservator thereafter is appointed for the 

principal, the attorney-in-fact or agent, during the 

continuance of t~e appointment, aha!t-accsbn~ is accountable 

to the conservator Pather--~hen as well as the principal. 

The conservator has the same power to revoke or amend the 

power of attorney that the principal would have had if he 

were not disabled or ineempetent--ts--PeYskeT--s~spendT--SP 

terminate-et!-er-any-part-s£-the-pewer-s£-etterney-ei-agency 

incapacitated. A principal may nominate, by a durable power 

of attorney, the conservator of his estate or guardian of 

his person for consideration by the court if protective 

pr90eeding~ ~~~~~~~cipal's person or estate are 

thereafter commenced. The court shall make its appointment 

in accordance with the principal's most recent nomination in 

a durable power of attorney except for good cause or 

-2-
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disqualification." 

Section 2. Section 72-5-502, MCA, is amended to read: 

"72-5-502. &t:ller-pewers ~of attorney not revoked 

until knowled~e--of--deatll--or--d~sability notice. (1) The 

death;-disabil*ty;-or-ineompetenee of any ~ principal who 

has executed a written power of attorneyL in-writin~-other 

than-a-pewer-as-deseribed-by-~i-S-S8i durable or otherwise, 

does not revoke or terminate the agency as to the 

attorney-in-fact, a9ent, or other person who, without actual 

knowledge of the death;-disabiiit:y;-or-ineompetenee of the 

principal, acts in good faith under the power of attorney or 

agency. Any action so taken, unless otherwise invalid or 

unenforceable, binds the successors in interest of the 

principal and---his---hei~s7---devisees7---and---peraonai 
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(2) The disability or incapacity of a principal who 

17 has previously executed a power of attorney that is not a 

18 durable power does not revoke or terminate the agency as to 

19 the attorney-in-fact or other person who, without actual 

20 knowledge of the disability or incapacity of the principal, 

21 acts in good faith under the power. Any action so taken, 

22 unless otherwise invalid or unenforceable, binds the 

23 principal and his successors in interest. 

24 titill An As to acts undertaken in good faith reliance 

25 thereon, an affidavit executed by the attorney-in-fact or 

-3-
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agent stating that he did not have, at the time of dein~--an 

aet-pursaant-to-the-pewer-of-a~terney exercise of the power, 

actual knowledge of the re¥eeetion-or termination of the 

power e£-atterney by revocation or of the principal's death, 

disability, or tneoapetenee incapacity isT-2jn-t:he-absenee-.e£ 

frat1d7 conclusive proof of the nonrevocation or 

nontermlnation of the power at that time. If the exercise of 

the power requires execution and delivery of any instrument 

which is recordable, the affidavit when authenticated for 

record is likewise recordable. 

t3t1!l This section shall does not be-eonstrtled-to 

aiter-er affect any provision in a power of attorney for its 

revoea~ion-or termination eont:ained-in-the-pewer-of-ett:orney 

by expiration of time or occurrence of an event other than 

express revocation or a change in the principal's capacity.'' 

-End-
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HOUSE BILL NO. 609 

INTRODUCED B¥ RAMIREZ 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE POWER OF 

ATTORNEY PROVISIONS OF THE PROBATE CODE TO PROVIDE FOR 

DURABLE POWERS OF ATTORNEY; AMENDING SECTIONS 72-5-501 AND 

72-5-502' MCA. II 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 72-5-501, MCA, is amended to read: 

'
1 72-5-501. When power of attorney not affected by 

disability. (1) Whe~eve~ A durable power of attorney is a 

power of attorney by which a principal designates another 

his attorney-in-fact or agent by--~-power-o£-a~to~"ey in 

writing and the writing contains the words, "This power of 

attorney shall not be affected by subsequent disability or 

incapacity of the principal or lapse of time" or 'iThis power 

of attorney shall become effective upon the disability or 

incapacity of the principal" or similar words showing the 

intent of the principal that the authority conferred shall 

be exercisable notwithstanding h~~-o~~aetr~ty,-tne-~~thori~y 

of--the--attor~ey-±n-£oet--or-a;ent-±~-exere±sabie-hy-h~m-~~ 

prov±ded--±n--tne--power--en---beh~±f---oE---the---pr±n~±pai 

notwith~tand±n9--iater the principal 1 s subsequent disability 

or incapacityL o£-the-prine±pai-at-iaw-or-iater--tl~~erta±nty 
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as--te-whether-the-pr±ne±pai-±s-dead-or-a±±ve and, unless it 

states a time of termination, notwithstanding the lapse of 

time since the execution of the instrument. All acts done by 

the attorney-in-fact or agent pursuant to the power during 

any period of disability or ineempetenee incapacity or 

uncertainty as to whether the principal is dead or alive 

have the same effect and inure to the benefit of and bind 

the principal er and his he~rs,--dev~see~r-ond-per~ona± 

repreeentat±ve successors in interest as if the principal 

were alive, competent, and not disableda 

{2) If a conservator thereafter is appointed for the 

principal, the attorney-in-fact or agent, during the 

continuance of the appointment, sha±%-aeee~ne is accountable 

to the conservator ratft~r--tfta~ as well as the principal. 

The conservator has the same power to revoke or amend the 

power of attorney that the principal would have had if he 

were not disabled or ±~eom~e~eftt--eo--revoke,--~~~~eftdr--or 

eerm~~ate-a%%-or-any-part-o£-~he-power-o£-attorftey-or-aqeney 

incapacitated. A principal may nominate, by a durable power 

of attorney, the conservator of his estate or guardian of 

his person for consideration by the court if protective 

proceel:],ings for th_e_ principal's person or estate are 

thereafter commenced. The court shall make its appointment 

in accordance with the principal 1 S most recent nomination 1n 

a durable power of attorney except for good cause or 

-2- HB 609 
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disqualification." 

Section 2. Section 72-5-502, MCA, is amended to read: 

"72-5-502. et:l•u!'f'-~owers Power of attor-ney not revoked 

until ~newiedge--or--deftth--or--dieae~i±ty notice. {1) The 

death,-di~abii~t:y,-or-~neomp~t:enee of any ~ principal who 

has executed a written power of attorneyL ±n-wr±t±ng-et:~er 

ehan-a-power-ae-deser±bed-by-Tr-5-59% durable or otherwise, 

does not revoke or t~rminate the agency as to the 

attorney-in-fact, agent, or other person who, without actual 

knowledge of the death7-d±sab~rtt:y7-or-±neompet:eftee of the 

principal, acts in good faith under the power of attorney or 

agency. Any action so taken, unless otherwise invalid or 

unenforceable, binds the successors in interest of the 

principal eftd---his---h@ir~T---deviseesr---and---persort:a% 

represert:tet~ve~. 

(2) The disability or incapacity of a principal who 

has previously executed a power of attorney that is not a 

18 durable power does not revoke or terminate the agency as to 

19 the attorney-in-fact or other person who, without actual 

20 knowledge of the disability or incapacity of the principal, 

21 acts in good faith under the power. Any action so taken, 

22 unless otherwise invalid or unenforceable, binds the 

23 principal and his successo~s in interest, 

24 titill An As to acts undertaken in good faith reliance 

25 thereon, an affidavit executed by the attorney-in-fact or 
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agent stating that h·e did not have, at the time of doin~--e:rt: 

eet-p~rs~afte-eo-ehe-power-eE-e~ee~ftey exercise of the power, 

actual knowledge of the re?oeaeiort:-or termination of the 

power or-attorney by revocation or of the principal's death, 

disability, or ineompetefte@ incapacity is,-in-:he-ab~eftee-e£ 

r~e~dr conclusive proof of the nonrevocation or 

nontermination of the power at that time. If the exercise of 

the power requires execution and delivery of any instrument 

which is recordable, the affidavit when authenticated for 

record is likewise recordable. 

t3tl!l This section s"a~% does net 8e-eo"s~~~ed-to 

al~e~-or affect any provision in a power of attorney for its 

~evoeaeio"-or termination eofttaine~-±n-the-power-o~-atterney 

by expiration of time or occurrence of an event other than 

express revocation or a change in the principal's capacity. •• 

-End-
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