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"REGULATED LECOMMUNICATIONS “ 'SERVICE®; AMENDING SECTIONS
69-3-101, &9-3-201, AND 69-3-321, MCA; AND PFROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through 10 and 13] may be cited as the “Montana
Telecommunications Act".

NEW SECTION. Section 2. Purpose. The legislature
declares that it remains the policy of the state of Montana
te maintain universal availability of basic
telecommunications service at affordable rates. To the
extent that it is consistent with maintaining universal
service, it is further the policy of this state to encourage
competition in the telecommunications industry, thereby
allowing access by the public to resulting rapid advances in
telecommunications technology. It is the purpose of

[sections 1 through 10 and 13] to provide a regulatory

framework that will allow an orderly transition from a
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requlated telecommunications industry to a competitive
market environment.
NEW SECTION. Secticon 3. DRefinitions., As used in this

part, the following definitions apply:

(1} "Ccmmission" means the public service commission.
(2) "Private teleccmmunications service" means a
system, including the construction, maintenance, or

operation thereof, for the provision of telecommunications
service or any portion of such service, by a perscn or
entity for the scle and exclusive use of that person or
entity and not for resale, directly or indirectly. For
purposes of this definition, the term “person or entity”
includes a corperaticn and all of its affiliates and
subsidiaries iE the corporation, affiliates, and
subsidiaries have a common cwnership or control of B0% of
the outstanding voting shares.

(3) "Regulated telecommunicaticons service" means
two-way switched, wvoice-grade access and transport of
communications originating and terminating in this state and
nonvoice-grade access and transport if intended to be
converted to or from veice-grade access and transport.
Regulated telecommunications service does not include the
provision of terminal equipment used to originate or
terminate such service, private telecommunications service,

resale of telecommunications service, one-way transmission

-2- INTRODUCED BILL
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of television signals, cellular communication, or provision
of radio paging or mobile radio services.

{4) "Resale of telecommunications service" means the
resale of regulated telecommunications service, with or
without adding value, provided any value added would not
otherwise be subject to regulation.

NEW SECTION. Section 4. Exemption for private
service. Construction, maintenance, or operation of a
private telecommunications service does not constitute the
provision o©of regulated telecommunications service, and a
private telecommunications service is not subject to any of
the provisions of this title. If any other person or entity,
including the cwners or shareholders of the entity owning or
operating a private telecommunications service, uses the
telecommunications service, whether for hire or not, the
private telecommunications service is a regulated
telecommunications service under [sections 1 through 10 and
13].

NEW SECTION. Section 5. Manner of regulation of
telecommunications service. (1) Before any person or entity
provides regulated telecommunications service within the
state of Montana, it shall file with the commissiaon a notice
including:

{a) the name and address of the provider:

(b) a narrative descripticn of the regulated
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telecommunications service to be offered and the gecgraphic
area and markets to be served:

{(c) initial tariffs for the regulated
telecommunications service;

(d) such other information as the commission may
require to accomplish the purpose of this chapter.

{2) The provision of any regulated telecommunications
service does not subject the provider thereof to regulation

of any other telecommunications services otherwise exempt

under this chapter.

NEW SECTION. Section 6. Prohibition against
cross~subsidization. (1) No provider of regulated

telecommunications service may use current revenues earned
or expenses incurred in conjunction with services subject to
requlation under this chapter to subsidize services which

are not regulated. Revenues and expenses incurred in

. conjunction with services not regulated under this chapter

may not be attributed to or used to subsidize services which
are subject to regulation for any reason.

(2) Nothing in this section is to be construed to
effect the regulatory treatment of revenues, expenses, and
investment for telephone directory services currently
authorized under this title.

NEW SECTICN. Section 7. Regulation of rates and

charges. (1) As to that telecommunications service which is

-4 -
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provided under regulation, the commission may establish
specific rates, tariffs, or fares for the provision of such
service to the public. The rates, tariffs, or fares must be
just, reasonable, and nondiscriminatory.

{2) Alternatively, the commission may authorize the
provision of regulated telecommunications service under such
terms and conditions as may best serve the declared policy
of this state. The commission is not required to fix and
determine specific rates, tariffs, or fares for the service
and in lieu thereof may:

{a}) totally detariff the service;

(b) detariff rates for the service but retain tariffs
for service standards and requirements;

{c) detariff rates but require notice of price changes
to the commission and subscribers;

(d)} establish only maximum rates, only minimum rates,
or permissible price ranges; or

{(e) provide such other rate or service regqulation as
will promote thne purposes of [sections 2 through 10 and 13].

{3) All providers of comparable regulated
telecommunications services within a market area must be
subject to the same standards of regulation. For purposes
of this section, regulated telecommunicaticns services are
comparable it they are reasanable substitutes for one

another, to the extent that subscribers generally would
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accept either service as meeting their needs.
NEW SECTION., Section 8. Forbearance of rate
regulation to facilitate competition. (1) In accgrdance with

the provisions of this section, the commission shall forbear
regulation as to rates, tariffs, fares, or charges to
facilitate competition and shall authorize the provision of
all or any portion of regulated telecommunications service
under stated or negotiated terms to any person Or entity
that has acquired or 1is contemplating acguisition of,
through constructicn, lease, or any other form of
acquisition, similar telecommunications service from an
alternative source.

[2) At any time, the provider of regulated
telecommunications service may Eile a verified application
with the commission for forbearance of regulation to
facilitate competition. The application shall describe the
telecommunications service to be offered, the customer to be
served, and the party or parties offering similar service,
together with such other informatien and in such form as the
commission may prescribe. Such additicnal information must
be reascnably related to the determination of the existence
of an alternative cffer but may not require information
relating to the cost of providing such service.

{3} The commlssion shall approve or deny any such

application for forbearance of regulation to facilitate
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competition within 10 days after the filing of the
application, except that the commission may by order defer
action for an additional S5-day period. If the commission has
not acted on any application within the permitted time
period, the application is  c¢onsidered granted. The
commission shall deny the application only upon a finding
that the application 1is incomplete or that the subject or
similar service is not being offered to the customer by
parties other than the applicant.

(4} The provisions of 2-4-601, relating to notice and
hearing, do not apply to this section.

{(5) Upon approval of the application, the provider of
telecommunications service may negotiate with such person or
entity for the provision of such service without regard to
its tariffs on file and approved by the commission.

(6} Within 10 days after the conclusion of such
negotiations, the provider of regulated telecommunications
service shall file with the commission the final contract or
other evidence of the service to be provided, together with
the charges and other conditions of the service.
Thereafter, the provider of regulated telecommunications
service may provide such service to the customer without
regard to its tariffs on file and approved by the
COommiss.on.

{7} Serwvices provided pursuant to subsection (1)
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remain subject to the regulatory powers of the commission.

NEW SECTION. Section 9. Examination of books and
records. Nothing in [sections 1 through 10 and 13] precludes
the commission from exercising its authority under the
provisions of 69~3-202. The commission may require such
accounting or reporting systems as are necessary to allow a
proper allocation of investments, costs., or expenses that
are joint or common to both regulated telecommunications
services and other services or to both tariffed requlated
telecommunications services and nontariffed regulated
telecommunications segfvices.

NEW SECTION. Section 10. Rulemaking authority. The
commission may adopt rules to implement [sections 1 through
10 and 13}.

Section 1l. Section 69-3-101, MCA, is amended to read:

“69-3~101. Meaning of term "public utility". (1) The
term "public utility", within the meaning of this chapter,
shall embrace every corporation, both public and private,
company, individual, association of individuals, thezxr
lessees, trustees, or receivers appocinted by any court
whatsoever, that now or hereafter may own, operate, oOf
control any plant or equipment, any part of a plant or
equipment, or any water right within the state for the
production, delivery, or furnishing for or to other persons,

firms, associations, or corporations, private or municipal:
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{a) heat;

{b} street-railway service;

{c) light;

(d) power in any form or by any agency;

(e) except as provided in chapter 7, water for
business, manufacturing, household use, or sewerage service,
whether within the limits of municipalities, towns, and
villages or elsewhere;
regulated

(f) +elegraph——————- sp-———— = tetephone

telecommunications service.

{2} The term "public utility" does not include:

{a) privately owned and operated water, sewer, oOr
combination systems that do not serve the public; or

{b} county or consclidated city and county water or
sewer districts as defined in Title 7, chapter 13, parts 22
and 23."

Section 12. Section 6§9-3-201, MCA, is amended to read:

wgg-3-201., Utilities to provide adequate service at
reascnable charges. Every public utility 1is required to
furnish reasonably adeguate service and facilities. The
charge made by any public utility for any heat, light.

teiephone regulated

pOwWer, water, tetegraphr or
telecommunications service produced, transmitted, delivered,
or furnished or for any service to be rendered as or in

connection with any public uytility shall be reascnable and
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just, and every unjust and unreasonable charge is prohibited
and declared unlawful."

NEW SECTION, Section 13. Exception. Nething in [this
act] affects the exemption from regulation provided by
35-18-104.

Section 14. Secticn 69-3-321, MCA, is amended to read:

"§9-3-321. Complaints against public utility -
hearing. (1) The commission shall proceed, with or without
notice, to inake such investigation as it may deem necessary
upon a complaint made against any public utility by any
mercantile, agricultural, or manufacturing society or club;
by any body politig or municipal organization or
association, the same being interested; or by any person,
firm, or corporation, provided such person, firm, or
corporation is directly affected thereby, that:

(a}) any of the rates, tolls, charges, or schedules or
any Jjoint rate or rates are in any way unreasonable or
unjustly discriminatory;

{b) any regulaticns, measurements, practices, or acts
whatsoever affecting or relating to the production,
transmission, delivery, or furnishing of heat, light, water,

or power, Oor regulated telecommunications service, or any

service in connecticon therewith eor-the-conveyance-af-any
telegraph-or-teiephone-message-or-any-service-in--eennection

cherewith 1is in any respect unreasconable, insufficient, or

-10-



10
il
12
13
14
15
16
17

18

LC 1105/01

unjustly discriminatory: or

(c) any service is inadequate.

[2) No order affecting such rates, tolls, charges,
schedules, requlations, measurements, practices, or acts
complained of shall be entered without a formal hearing,
except the commission may issue an order to provide service
to a residentjal consumer pending a hearing on a complaint
by such consumer or by the consumer counsel on behalf of
such consumer against a public utility, providing that the
hearing is held within 20 days unless further delayed by
consent of all parties."

NEW SECTICN. Section 15. Codification instruction.
Sections 1 through 10 and 13 are intended to be codified as
an integral part of Title 69, chapter 3, and the provisions
of Title 69, chapter 3, apply to sections 1 through 10 and
13.

NEW SECTION. Secticn 16. Effective date. Ihis act is
effective on passage and approval.

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

STATEMENT OF INTENT
HOUSE. BILL 577

House Judiciary Committee

As stated in the purpose section of this act, it is the
intent of the legislature to maintain universal availability
¢f basic telecommunications service at affordable rates. At
the same time, the legislature desires to make available to
the general public the rapid advances in telecommunications
technology brought about by competition. It is the intent of
this act to provide the regulatory flexibility necessary to
allow a transition to a competitive market environment in
the telecommunications industry.

Under prior law there was no mechanism that would allow
telecommunications utilities to respond to competitive
situations. It is the intent of the legislature that the
public service commission now have the authority to permit
flexible pricing in those instances where it will promote
healthy competition. For example, if two telecommunications
utilities are effectively competing to provide long distance
service to a market, the commission may allow those
companies to change their rates without commission approvai
in response to competition, Depending upon the
circumstances, the commission may detariff rates for the

competitive services or allaw the telecommunications
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utilities to operate within permissible price ranges or
implement some other form of regqulation that is less
restrictive than total rate requlation.

The legislature intends that the commission retain the
power to protect ratepayer interests by totally regulating
the rates for telecommunications services that are provided
on a meonepoly basis. It is intended that the commission be
authorized to examine each service and market to determine
when market conditions rather than total rate regulation can
be relied upon to assure that adequate service will be
provided at reasonable rates.

It is further intended that the commission have
authority to take those actions necessary to assure that
revenues from regulated telecommunications services are not
used to subsidize nonregulated operations.

It is intended that the commission have authority to
adopt rules, if needed, to develop standards for evaluating
market conditions and criteria for determining that
detariffing or rate Elexibllity is appropriate, The
commission may alsc implement, by rule if necessary, such
reporting requirements as are required to permit a proper

allocation of common ar joint costs and investments.

SECOND READING
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HOUSE BILL NO. 577
INTRODUCED BY BRADLEY, RAMIREZ, HAFFEY, MARKS,
JACK MOORE, KRUEGER, SPAETH, VAN VALKENBURG,
M. WILLIAMS, PECK, KEENAN, J. HAMMOND,

B. WILLIAMS, ADDY, THOMAS, HALLIGAN,
HARP, BOYLAN, GALT, PAVLOVICH, D. BROWN,
STEPHENS, B. BROWN, BACHINI, MANNING, KEYSER,
O'HARA, MERCER

BY REQUEST QF THE PUBLIC SERVICE COMMISSION

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING TRANSITION TO
COMPETITION IN THE TELECOMMUNICATIONS INDUSTRY; DEFINING
"REGULATED TELECOMMUNICATIONS SERVICE"; AMENDING SECTIONS
69-3-101, 69-3-201, AND 69-3-321, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through 10 and 13] may be cited as the "Mentana
Telecommunications Act”.

NEW SECTION. Section 2. Purpose. The legislature
declares that it remains the policy of the state of Montana
to maintain universal availability of basic
telecommunications service at affordable rates. To  the

extent that it 1s c¢onsistent with maintaining universal
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service, it is further the policy of this state to encourage
competition in the telecommunications industry, thereby
allowing access by the public to resulting rapid advances in
telecommunications technology. It is the purpose of
[sections 1 through 10 and 13] to provide a regulatory
framework that will allow an orderly transition £from a
regulated telecommunications industry to a competitive
market environment.

NEW SECTION. Section 3, Definitions. As used in this
part, the following definitions apply:

{1) "Commission" means the public service commission.

(2) "Private teleccmmunications service” means a
system, including the construction, maintenance, or
operation thereof, for the provision of telecommunications
service or any portion of such service, by a person or
entity for the sole and exclusive wuse. of that person or
entity and not for resale, directly or indirectly. For
purposes of this definition, the term "person or entity"
includes a «corporation and all of its affiliates and
subsidiaries if the corporation, affiliates, and
subsidiaries have a common ownership or control of 80% of
the outstanding voting shares.

(3) "Regulated teiecommunications service" means
two-way switched, voice-grade access and transport of

communications originating and terminating in this state and
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nonvoice~grade access and transport if intended to be
canverted to or from voice-grade access and transport.
Regulated telecommunications service does not include the
provision of terminal eguipment used to originate or
terminate such service, private telecommunications service,
resale of telecommunications service, one-way transmission
of television signals, cellular communication, or provision
of radio paging or mobile radio services.

{4) "“Resale of telecommunications service" means the
resale of requlated telecommunications service, with or
without adding value, provided any value added would not
otherwise be subject to requlation.

NEW SECTION. Section 4. Exemption for private
service. Construction, maintenance, or cperation cf a
private telecommunications service does not constitute the
provision of regulated telecommunications service, and a
private telecommunications service is not subject to any of
the provisions of this title. If any other person or entity,
including the owners or shareholders of the entity owning or
operating a private telecommunications service, uses the
telecommunications service, whether for hire or not, the
private telecommunications service is a regulated
telecommunications service under [secticns 1 through 10 and
13}.

NEW SECTION. Section 5. Manner of regulation of
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telecommunications service. (l) Before any person or entity
provides regulated telecommunications service within the
state of Montana, it shall file with the commission a notice
including:

{a) the name and address of the provider;

(b} a narrative description of the regulated
telecommunications service to be cffered and the geographic
area and markets to be served;

(c) 1initial tariffs for the regulated
telecommunications service;

(d) such other information as the commission may
require to accomplish the purpogse of this chapter.

[2) The ptovision of any regulated telecommunications
service does not subject the provider thereof to regulation
of any other telecommunications services otherwise exempt
under this chapter.

NEW SECTION. Section 6. Prohibition against
cross—-subsidization. (1) No provider of regulated
telecommunications service may use current revenues earned
or expenses incurred in conjunction with services subject to
regulation under this chapter to subsidize services which
are not regulated. Revenues and expenses inecurred in
conjunction with services not regulated under this chapter

may not be attributed to or used to subsidize services which

are subject to requlation for any reason.
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{(2) Nothing in this section is to be construed to
effact the regulatory treatment of revenues, expenses, and
investment for telephone directory services currently
authorized under this title.

NEW SECTION. Section 7. Regulation of rates and
charges. (1) As to that telecommunications service which is
provided under regulation, the commission may establish
specific rates, tariffs, or fares for the provision of such
service to the public. The rates, tariffs, or fares must be
just, reascnable, and nondiscriminatory.

(2} Alternatively, the commission may authorize the
provision of regulated telecommunications service under such
terms and conditions as may best serve the declared policy
of this state. The commission is not required to fix and
determine specific rates, tariffs, or fares for the service
and in lieu thereof may:

{a) totally detariff the service;

{b) derariff rates for the service but retain tariffs
for service standards and requirements;

{(c¢) derariff rates but requlre notice ¢of price changes
to the commission and subscribers;

(d) establish only maximum rates, only minimum rates,

or permissible price ranges AS LONG AS THE MINIMUM RATE IS5

FULLY COMPENSATORY; or

(e) provide such other rate or service rtegulaticn as
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will promote the purposes of [sections 2 through 10 and 13].

{3) All providers of comparable regulated
telecommunications services within a market area must be
subject to the same standards of regulation. For purposes
of this secticon, regulated telecommunications services are
comparable if they are reascnable substitutes for one
another, to the extent that subscribers generally would
accept either service as meeting their needs.

NEW SECTICN. Section 8. Forbearance of rate
regulation to facilitate competition. (1) In accordance with
the provisions of this section, the commission shall forbear
regulation as to rates, tariffs, fares, or charges to
facilitate competition and shall authorize the provision of
all or any portion of regulated telecommunications service
under stated or negotiated terms to any person or entity
that has acquired or 1is contemplating acquisition of,
through construction, lease, or any other form of
acquisition, similar telecommunications service from an
alternative source.

(2) At any time, the provider of regulated
telecommunications service may file a wverified application
with the commission for forbearance of regulation to
facilitate competicion. The application shall describe the
telecommunications service to be offered, the customer to be

served, and the party or partles offering similar service,
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together with such other information and in such form as the
commission may prescribe. Such additignal information must
be reasonably related to the determination of the existence
of an alternative offer but may not require information
relating to the cost of providing such service.

{3} The commission shall approve or deny any such
application for forbearance of regulation to facilitate
competition within 10 days after the filing of the
application, except that the commission may by order defer
action for an additional 5-day period. If the commission has
not acted on any application within the permitted time
period, the application is considered granted. The
commission shall deny the application only upon a finding
that the application is incomplete or that the subject or
similar service 1is not being offered te the customer by
parties other than the applicant.

(4) The provisions of 2~4-601, relating to notice and
hearing, do not apply to this section.

(5} Upen approval of the application, the provider of
telecommunications service may negotiate with such person or
entity for the provision of such service without regard to
its tariffs on file and approved by the commission.

(6) Within 10 days after the conclusion of such
negotiations, the provider of regulated telecommunications

service shall file with the commission the final contract or
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other evidence of the service to be provided, together with
the charges and other conditions of the service.
Thereafter, the provider of regulated telecommunications
service may provide such service to the customer without
regard to its tariffs on file and apprcved by the
commission.

(7) Services provided pursuant to subsection (1)
remain subject to the requlatory powers of the commission.

NEW SECTION. Section 9. Examination of books and
records. Nothing in [sections 1 through 10 and 13] precludes
the commission from exercising its authority under the
provisions of 69-3-202. The commission may require such
accounting or reporting systems as are necessary to allow a
proper allocation of investments, costs, or expenses that
are Jjoint or common to both regulated telecommunications
services and other services er to both tariffed regulated
telecommunications services and nontariffed regulated
telecommunications services.

NEW SECTION. Section 10. Rulemaking authoricy. The
commission may adopt rules to implement [sections 1 through
10 and 13].

Section 1l1. Section 65-3-101, MCA, is amended to read:

"69-3-101. Meaning of term "public utility". (1) The
term “public wutility", within the meaning of this chapter,

shall embrace every corporation, both public and private,
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company ., individual, associatien of individuals, their
lessees, trustees, or receivers appointed by any court
whatscever, that now or hereafter may own, operate, or
contrel any plant or equipment, any part of a plant or
eguipment, o©or any water right within the state for the
production, delivery, or furnishing for or toc other persons,
firms, associations, or corporations, private or municipal:

{a) heat;

{b) street-rajlway service;

{c) 1light;

(d) power in any form or by any agency:

{e) except as provided in chapter 7, water for
business, manufacturing, household use, or sewerage service,
whether within the 1limits of municipalities, towns, and
villages or elsewhere;

(f) eelegraph------- ar--———-- tetephene reqgutated

telecommunications service.

(2) The term "public utility" does not include:

(a) privately owned and operated water, sewer, or
combination systems that do not serve the public; or

{(b) county or consolidated city and county water or
sewar districts as defined in Title 7. chapter 13, parts 22
and 23."

Section 12. Secticn 65-3-201, MCA, 13 amended to read:

"63-3-201. Utilities to provide adequate service at
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reasonable charges. Every public utility is required <to
furnish reascnably adequate service and facilities., The
charge made by any public wutility for any heat, light,
power , water,

tetegraphy or tataphene regulated

telecommunications service produced, transmitted, delivered,

or furnished or for any service to be rendered as or in
connection with any public utility shall be reasonable and
just, and every unjust and unreasonable charge is prohibited
and declared unlawful.”

NEW SECTION. Section 13. Exception. Nothing in [this
act] affects the exemption from requlation provided by
35-18-104.

Section 14. Section 69-3-321, MCA, is amended to read:

"69-3-321. Complaints against public utility ==
hearing. (1} The commission shall proceed, with or without
notice, to make such investigation as it may deem necessary
upon a complaint made against any public utility by any
mercantile, agricultural, or manufacturing society or club;
by any bedy politic or municipal organization or
association, the same being interested; or by any person,
firm, or corporation, provided such person, firm, or
corporation is directly affected thereby, that:

(a) any of the rates, tolls, charges, or schedules or
any joint rate or rates are in any way unreascnable or

unjustly discriminatory;
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{b) any regulations, measurements, practices, or acts
whatsoever affecting or relating to the production,
transmission, delivery, or furnishing of heat, light, water,

or power, or_requlated telecommunicaticons service, or any

service in connection therewith er--the--conveyance--of--any
tetegraph--sr-teiephone-message-or—any-service-in-connection
therewtth is in any respect unreasonable, insufficient, or
unjustly discriminatory; or

(c) any service is inadequate.

{2) No order affecting such rates, teclls, charges,
schedules, regqulations, measurements, practices, or acts
complained of shall be entered without a formal hearing,
except the commission may issue an order to provide service
to a residential consumer pending a hearing on a complaint
by such consumer or by the consumer counsel on behalf of
such consumer against a public utility, providing that the
hearing is held within 20 days uniess further delayed by
consent of all parties.”

NEW SECTION. SECTION 15, NQ PREEMPTICN OF LAWS

GOVERMING ANTICOMPETITIVE ACTIVITY. NOTHING IN [SECTIONS 1

THROUGH 10 AND 13] IN ANY WAY PREEMPTS, ABROGATES, CR

OTHERWISE AFFECTS ANY RIGHT, LIABILITY, OR OBLIGATION

ARISING FROM ANY FEDERAL OR STATE LAW REGARDING UNFAIR

BUSINESS PRACTICES OR ANTICOMPETITIVE ACTIVITY.

NEW SECTION. Sectiocon 16. Cedification instruction.

-1ll- HB 577
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Sections 1 through 10 and 13 are intended to be codified as
an integral part of Title 69, chapter 3, and the provisions
of Title 69, chapter 3, apply to sections 1 through 10 and
13.

NEW SECTION. Section 17. Effective date. This act is
effective on passage and approval.

-End-~-
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STATEMENT OF INTENT
HOUSE BILL 577

House Judiciary Committee

As stated in the purpose section of this act, it is the
intent of the legislature to naintajn universal availability
of basic telecommunications service at affordable rates. At
the same time, the legislature desires to make available to
the general public the rapid advances in telecommunications
technology brought about by competition. It is the intent of
this act to provide the regulatory flexibility necessary to
allow a transition to a competitive market environment in
the telecommunications industry.

Under prior law there was no mechanism that would allow
telecommunications utilities t¢o respond to competitive
gsituations. It is the intent of the legislature that the
publi; service commission now have the authority to permit
flexible pricing in those instances where it will promote
healthy competition. For example, if two telecommunications
utilities are effectively competing to provide long distance
gervice to a market, the commission may allow those
companies to change their rates without commission approval
in response to competition. Depending upon the
circumstances, the commission may detariff rates for the

competitive services or allow the telecommunications

@m legisiative Counci

L- T - - U © I SR PUR X R

T o e T e = = I T
@ N A N b W S

19
20
21

22

HB 0577/si

utilities to operate within permissible price ranges or
implement some other form of regulation that is less
restrictive than total rate regulation.

The legislature intends that the commission retain the
power to protect ratepayer interests by totally regulating
the rates for telecommunications services that are provided
on a monopoly basis. It is intended that the commission be
authorized to examine each service and market to determine
when market conditions rather than total rate regulation can
be relied upon to assure that adequate service will be
provided at reasonable rates.

It is further intended that the commission have
authority to take those actions necessary to assure that
revenues from regqulated telecommunications services are not
used to subsidize nonregulated operations.

It is intended that the commission have authority to
adopt rules, if needed, to develop standards for evaluating
market conditions and criteria for determining that
detariffing or rate flexibility is appropriate. The
commission may also implement, by rule if necessary, such
regporting requirements as are required to permit a proper

allocation of common or joint costs and investments.

THIRD READING
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HOUSE BILL NO. 577
INTRODUCED BY BRADLEY, RAMIREZ, HAFFEY, MARKS,
JACK MOORE, KRUEGER, SPAETH, VAN VALKENBURG,
M. WILLIAMS, PECK, KEENAN, J. HAMMOND,

B. WILLIAMS, ADDY, THOMAS, HALLIGAN,
HARP, BOYLAN, GALT, PAVLOVICH, D. BROWN,
STEPHENS, B. BROWN, BACHINI, MANNING, KEYSER,
O'HARA, MERCER

BY REQUEST OF THE PUBLIC SERVICE COMMISSION

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING TRANSITION TO
CDHPETiTION IN THE TELECOMMUNICATIONS INDUSTRY; DEFINING
"REGULATED TELECOMMURICATIONS SERVICE"; AMENDING SECTIONS
69-3-101, 69-3-201, AKD 69-3-321, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

REW SECTION. Section l. Short title. {Sections 3
through 1aQ and- 13} may be cited as the "Montana
Telecommunications Act".

NEW SECTION. Secticn 2. Purpose, The legislature
declares that it remains the policy of the state of Montana
to maintain universal availability of basic
telecommunications service at affordable rates. To the

extent that it is consistent with maintaining universal
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service, it is further the policy of this astate to encourage
competition in the telecommunications industry, thereby
allowing access by the public to resulting rapid advances in
telecommunications technology. It is the purpose of
[sections 1 through 10 and 13| to provide a regulatory
framework that will allow an orderly transition from a
regulated telecommunications industry te a competitive
market environment,

NEW SECTION. Section 3. Definitions. As‘used in this
part, the following definitions apply:

(1) "Commission" means the public service commission.

{2) "Private telecommunications serwvice" means a
system, including the construction, maintenance, or
operation thereof, for the provision of telecommunications
service or any portion of such service, by a person or
entity for the sole and exclusive use. of that person or
entity and not for resale, directly or indirectly. For
purposes of this definition, the term ‘“"person or entity"
includes a corporation and all of its affiliates and
subsidiaries if the corporatien, affiliates, and
subsidiaries have a common ownership or control of 80% of
the outstanding voting shares.

{3) "Regulated telecommunications service" means
two-way switched, wvoice-grade access and transport of

communications originating and terminating in this state and
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nonyoice-grade access and transport if intended to be
converted to or from voice—grade access and transport.
Regulated telecommunications service does not include the
provision of terminal equipment used to originate or
terminate such service, private telecommunications service,
resale of telecommunications service, one-way transmission
of television signals, cellular communication, or provision
of radio paging or mobile radio services.

(4) "Resale of telecommuni&ations service” means the
resale of regulated "telecommunications service, with or
without adding wvalue, provided any value added would not

ctherwise be subject to regulation.

NEW SECTION. Section 4. Exemption for private
serviace. Construction, maintenance, or operation of a

private telecommunications service does not constitute the
provision of requlated telecomﬁunications service, and a
private telecommunications service is not subject to any of
the provisions of this title. If any other person or entity,
including the owners or shareholders of the entity owning or
operating a private telecommunications service, use€s the
telecommunications service, whether for hire or naot, the
private telecommunications service is a regulated
telecommunications service under [sections 1 through 1G¢ and
13].

NEW SECTION. Sectich 5. Manner of regulation aof
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telecommunications service. (1) Before any person or entity
provides regulated telecommunicaticns service within the
state of Montana, it shall file with the commission a notice
including:

(a) the name and address of the provider:

(b} a narrative description of the regulated
telecommunications service to be offered and the geographic
area and markets to be served;

(¢} initial tariffs for the regulated
telecommunications setvice;

{dj such other information as the commission may
reguire to accomplish the purpose of this chapter.

(2) The provision of any regulated telecommunications
service does not subject the provider therecf to regulation
of any octher telecommunications services otherwise exempt
under this chapter.

NEW SECTION. Section 6. Prohibition against
cross-subsidization. {1) No provider of regulated
telecommunications service may use current revenues earned
or expenses incurred in conjunction with services subject to
regulation ander this chapter tc subsidize services which
are not regulated., Revenues and expenses incurred in
conjuncfion with services not regulated under this chapter

may not be attributed to or used to subsidize services which

- are subject to requlation for any reasen.
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{2) Hothing in this section is to be construed to
effect the regulatory treatment of revenues, expenses, and
investment for telephone directory services currently
authorized under this title.

NEW SECTICN. Section 7. Regulation of rates and
chargea. (1) As to that telecommunications service which is
provided under regulation, the commission may establish
specific rates, tariffs, or fares for the provision of such
service to the public. The rates, tariffs, or fares must be
jﬁst. reascnable, and nondiscriminatory.

{2) Alternatively, the commission may authorize the
provision of requlated telecommunications service under such
terms and conditions as may best serve the declared policy
of this state. The commission is not required to fix and
determine specific rates, tariffs, or fares for the service
and in lieu thereof may:

(a) totally detariff the service:;

{b) detariEf rates for the service but retain tariffs
for service standards and requirements;

(c) detariff rates but require notice of price changes
to the commission and subscribers;

(d}) establish only maximum rates, only minimum rates,

or permissible price ranges AS LONG AS THE MINIMUM RATE IS

FULLY COMPENSATQRY; or

{e}) provide such other rate or service regqulation as
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will promote the purposes of {sections 2 through 10 and 13].

(3) A1l providers of comparable regulated
telecommunications services within a market area must be
subject to the same standards of regulation. For purposes
of this section, regulated telecommunications services are
comparable if they are reasonable substitutes for, one
another, to the extent that subscribersv generally would
accept either service as meeting their needs.

NEW SECTION. Section 8. Forbearance of rate
regulation to facilitate competition. (1) In accordance with
the provisions of this section, the commission shall forbear
regulation as to rates, tariffs, fares, or chargés to
facilitate competition and shall authorize the provision of
all or any portion of regulated telecommunications service
under stated or negotiated terms to any person or entity
that has acquired or 1s contemplating acquisition of,
through construction, lease, or 'any other EForm of
acqguisition, similar telecommunications service from an
alternative source,

{2}y At any time, the provider of regulated
telecommunications service may file a verified application
with the commission for forbearance of regulation to
facilitate competition., The application shall describe the

telecommunicaticns service to be offered, the customer to be

served, and the party or parties offering similar service,
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together with such other information and in such form as the
commission may prescribe. Such additional information must
be reasonably related to the determination of the existence
of an alternative offer but may not regquire information
relating to the cost of providing such service.

(3) The commission shall approve or deny any such
application for forbearance of regqulation to facilitate
competition within 10 days after the filing of the
application, except that the commission may by order defer
action for an additional 5-day period. If the commission has
not acted on any application within the permitted time
period, the application is considered granted. The
commission shall deny the application only upon a finding
that the application is incomplete or that the subject or
similar service is not being offered to the customer by
narties other than the applicant.

{4) The provisions of 2-4-60l, relating to notice and
hearing, do not apply to this section.

(5) Upon approval of the application, the provider af
telecommunications service may negotiate with such person or
entity for the provision of such service without regard to
its tariffs on file and approved by the commission.

(6} Within 10 days after the conclusion of such
negotiations, the provider of requlated telecommunications

service shail file with the commission'the final contract or
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other evidence of the service to be provided, together with
the charges and other conditions of the service,
Thereafter, the provider of regulated telecommunications
service may provide such service to the customer without
regard to its tariffs on file and approved by the
commission.

{7) Services provided pursuant to subsection (1)
remain subject to the regulatory powers of the commission.

NEW SECTION. Section 9.' Examination of books and
records. Nothing in [sections 1 through 10 and 13] precludes
the commission from exercising its authority under the
provisions of 69-3-202. The commission may ¢equire such
accounting or reporting systems as are necessary to allow a
proper allocaticon of investments, costs, or expenses that
are Jjoint or common to both regulated telecommunications
servi&es and other gservices or to both tariffed requlated
telecommunications services and nontariffed regulated
telecommunications services.

NEW SECTION. Section 10. Rulemaking authority. The
commission may adopt rules to implement [sections 1 through
10 and 13].

Section 11. Section 69-3-101, MCA, is. amended to read:

"£9-3-101, Meaning of term "public utility". (1) The.
term “public utility”, within the meaning of this chapter,

shall embrace every-corporation, both : public and private,

-8~ HB 577



[T- IR - B S - L L -3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0577/02

company , individual, association of individuals, their
lessees, trustees, or receivers appointed by any court
whatsoever, that now or hereafter may own, cperate, or
control any plant or equipment, any part of a plant or
equipment, or any water right within the state for the
ptoductioﬁ, delivery, or furnishing for or to other persons,
firms, associations, or corporations, private or municipal:

(a) heat;

(b) street-railway service:

(c) 1light;

(d) power in any form or by any agency;

(e) except as provided in chapter 7, water for
business, manufacturing, household use, or sewerage service,
whether within the limits of municipalities, towns, and
villages or elsewhere;

(£} telregraph-—-——-- apr————-—— teiephcng regulated

telecommunications service,.

(2) The term "public utility" does not include:

(a) privately owned and operated wakter, sewer, oOr
combination systems that do not serve the public; or

{b) county or consolidated city and county water or
sewer districts as defined in Title-7, chapter 13, parts 22
and 23." )

Section 12. Section 69-3-201, MCA, is amended to read:’

"£9-3-201. Utilities to provide adeguate service at
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reasonable charges. Every public utilicy is required to
furnish reasonably adequate service and facilities, The
charge made by any public wutility for any heat, light,

power, water, tetegraphy or telephone regulated

telecommunications sgrvice produced, transmitted, deiivered,
or furnished or for any service to be rendered as or in
connection with any public utility shall be reasonable and
just, and every unjust and unreasonable charge is prohibited
and declared unlawful.*

NEW SECTION. Section 13. Exception. Nothing in [this
act} affects the exemption from regulation provided by
35-18-104.

section 14, Section 69-3-321, MCA, is amended to read:

"§3-3-321. Complaints against public utility -~
hearing. (1) The commission shall proceed, with or without
notice, to make such investigation as it may deem necessary
upon a complaint made against any public utility by any
mercantile, agricultural, or manufacturing society or club;
by any body politic or municipal organization or
association, the same being interested; or by any person,
firm, or corporation, provided such person, E£firm, or
corporation is directly affected thereby, that:

{a) any of the rates, tolls, charges, or schedules or
any joint rate or rates are in any way unreasonable or

unjustly discriminatory;
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{b) .any regulations, measurements, practices, or acts
whatsoever affecting or relating to the production,

transmission, delivery, or furnishing of heat, light, water,

or power, or regulated telecommunications service, or any
service in connection therewith er--the—-conveyanee--of--any
tetegraph--or-telephone-message-or-any-sarvice-in-sonrestion
therewith is in any respect unreasconable, insufficient, or
unjustly discriminatory; or

{c) any service is inadequate.

(2) No order affecting such rates, tolls, charges,
schedules, regulations, measurements, practices, or acts
complained of shall be entered without a formal hearing,
except the commission may issue an order to pfovide service
to a residential consumer pending a hearing on a complaint
by such consumer or by the consumer counsel on behalf of
such consumer against a public utility, providing that the
hearing is held within 20 days unless further &elayed by
consent of all parties.”

NEW SECTION. SECTION 15. NO PREEMPTION OF LARS

GOVERNING ANTICOMPETITIVE ACTIVITY. NOTEING IN [SECTIONS 1

THROUGH 10 AND 13] IN ANY WAY PREEMPTS, ABROGATES, OR

OTHERWISE AFFECTS ANY ®IGHT, LIABILITY, OR OBLIGATION

ARISING FROM ANY FPEDERAL- OR STATE LAW REGARDING UNFAIR

BUSINESS PRACTICES OR ANTICOMPETITIVE ACTIVITY.

NEW SECTION. Section 16. Codification instruction.

-11- , AB 577
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Sections 1 through 10 aﬁd 13 are intended to be codified as
an integral part of Title 69, chapter 3, and the provisions
of Title 69, chapter 3, apply ‘to sections 1 threugh 10 and
13.

NEW SECTION. Section 17. Effective date. This act is
effective on passage and approval.

~-End-
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Le amended as folliows:

1. Page 3, line 13.
Following: ‘“private"

Inzert: "telecommunications™

2. Pace 3, line 24.

Following: "13j."

Insert: "An occasiocnal or accomodative use of a private telecommunication ;j
system by a third person is not a violation of this section.”

2. Page 4, line 22.

Follow:ing: “regulated"

Insert: "or are not tariffed”
Following: *"."

Strike: "Revenues and expenses"

Insert: “Expenses”

4. Page 4, line 23.

Following: "regulated"

Insert: "or not tariffeg”

5. Page 4, line 24.

Following: ‘“attributed to"
Strike: “or used to subsidize"

(continued on page 2}
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House Bill 577
Business & Industry Committee
Page 2 of 2

6. Page 5, line 24,

Following: 1line 23

Strike: "PULLY"

Insert: “cost"

7. Page 6, line 2.

rellowing: line 1

Insert: " (3} In determining applications under subsection {2}, the

commission shall consider the foliewing factors: {a) the number,
size, and distribution of alternative providers of service; (b) the
extent to which services are available from alternative providers in
the relevant market; (¢) the ability of alternative providers to make
funcrionally =2gquivalent or substitute services readily available;

(d} the overazll impact ¢f the proposed terms and conditions on the
continued availability of existing services at just and reasonable
rates; and (e} such other fagtors as the commission may prescribe
through ruiemaking which are appropriate to £ulfill the purpcses

of {the act]. (d) Nothing in this section shall authorize the
application of subsection {(2) to any services for which there are

no alternative providers of such services."

Renumber: suabsequent subsection

8. Page 6, lines 6 through 8.

FTollowing: ‘“"comparable” on line 6

Strike: remainder of line 6 through "needs" on line 8

Insert: "to the extent alternative providers can make functionally
equivalent substitutes or substitute services readily avazilable"

AND AS AMENDED
BE CONCURRED_IN
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STATEMENT OF INTENT
HOUSE BILL 577

. House Judiciary Committee

As stated in the purpose section of this act, it is the
intent of the legislature to maintain universal availability
of basic telecommunications service at affordable rates. At
the same time, the legislature desires to make available to
the general public the rapid advances in telecommunications
technology brought about by competition. It is the intent of
this act to provide the regulatory flexibility necessary to
allow & transition to a competitive market environment in
the telecommunications industry.

Under pricr law there was no mechanism that would allow
telecommunications utilities to respond to competitive
situations. It is the intent of the legislature that the
public service commission now have the authority to permit
flexible pricing in those instances where it will promote
healthy competition. For example, if two telecommunications
utilities are effecfively competing to provide long distance
service to a market, the commission may allow those
companies to change their rates without commissicn approval
in response to competition. Depending upon . the
circumstances, the commission may detariff rates for the

competitive services or allow the telecommunications
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utilities to operate within permissible price ranges or
implement some other form of regulation that is less
restrictive than total rate regulation,

The legislature intends that the commission retain the
power to protect ratepayer interests by totally regulating
the rates for telecommunications services that are provided
on a monopely basis. It is intended that the commission be
authorized to examine each service and market to determine
when market conditions rather than total rate regulation can
be relied upon to assure that adequate service will be
provided at reasonable rates.

It is further intended that the commission have
authority to take those actions necessary to assure that
revenues from regulated telecommunications services are not
used to subsidize nonregulated operations.

It is intended that the commission have authority to
adopt rules, if needed, to develop standards for evaluating
market conditions and criteria for determining that
detariffing or rate flexibility 1is appropriate. The
commission may also implement, by rule 1if necessary, such
reporting requirements as are requirted to permit a proper

allocation of common or joint costs and investments.

-2- REFERENCE BILL
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HOUSE BILL NO. 577
INTRODUCED BY BRADLEY, RAMIREZ, HAFFEY, MARKS,
JACK MOORE, KRUEGER, SPAETH, VAN VALKENBURG,
M. WILLIAMS, PECK, KEENAN, J. HAMMOND,

B. WILLIAMS, ADDY, THOMAS, HALLIGAN,
BARP, BOYLAN, GALT, PAVLOVICH, D. BROWN,
STEPHENS, B. BROWN, BACHINI, MANNING, KEYSER,
O'HARA, MERCER

BY REQUEST OF THE PUBLIC SERVICE COMMISSION

A BILL FOR AN ACT ENTITLED: "“AN ACT ALLOWING TRANSITION TO
COMPETITION IN THE TELECOMMUNICATIONS . INDUSTRY; DEFINIKG
"REGULATED TELECOMMUNICATIONS SERVICE"; AMENDING SECTIONS
69-3-101, &9-3-201, AND 69-3-321, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section l. Short title. [Sections 1
through 10 and 13} may be cited as the "Montana
Telecommunications Act”.
NEW SECTION., Section 2. Purpose, The legislature
declares that it remains the policy of the state of Montana
universal

to maintain availability of basic

telecommunications setrvice at affordable rates. To the

extent that it 1s consistent with maintaining universal
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service, it is further the policy of this state to encourage
competition in the telecommunications industry, thereby
allowing access by the public to resulting rapid advances in
telecommunications technelogy. It is the purpose of
[sections 1 through 10 and 13] to provide a regulatory
framework that will allow an orderly transition from a
regulated telecommunications industry to a competitive
market environment.

NEW SECTION. Section 3, Pefinitions. As used in this
part, the Ecllowing definitions apply:

{1) "Commission™ means the public service commission.

(2) "Private telecommunications sarvice" means a
system, including the construction, maintenance, or
operation thereof, for the provision of telecommunications
service or any portion of such service, by a person or
entity for the sole and exclusive use of that person or
entity and not for resale, directly or indirectly. For
purposes of this definition, the term ‘“person or entity"
includes a corporation and all of its affiliates and
subsgidiaries if the corporation, affiliates, and
subsidiaries have a common ownérship or control of 80% of
the cutstanding voting shares.

(3) "Regulated telecommunications service" means
two-way switched, voice-grade access and transport of

communications ariginating and terminating in this state and
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nonvoice-grade access and transport iE intended to be
converted to or from voice-grade access and transport.
Regulated telecommunications service does not include the
provision of terminal equipment used to originate or
terminate such service, private telecommunications service,
resale of telecommunications service, one-way' transmission
of television signals, cellular communication, or pravision
of radio paging or mobile radioc services.

{4) "Resale of telecommunications service" means the
resale of regulated telecommunications service, with or
without adding value, provided any value added would not
otherwise he subject toc regulation.

NEW SECTION. Section 4. Exemption for private

TELECOMMUNICATIONS service. Construction, maintenance, or

operation of a private telecommunications service does not
constitute the provisiorn of regulated telecommunications
service, and a private telecommunications service is not
subject to any of the provisions of this title. If any other
person or entity, including the owners or shareholders of
the entity owning or operating a private telecommunications
gervice, uses the telecommunications service, whether Ffor
hire or not, the private telecommunications service 1is 'a
regulated telecommunications service under [sections 1

throwgh 10 and 13). AN QOCCASIONAL OR ACCOMODATIVE USE OF a

BRIVATE TELECOMMUNICATION SYSTEM BY A THIRD PERSON IS NOT A
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VIOLATION OF THIS SECTION.

NEW SECTION. Section 5. Manner of regulation of
telecommunications service. (1) Before any person or entity
provides regulated telecommunications service within the
state of Montana, it shall file with the commission a notice
including:

(a) the name and address of the provider;

(b) a narrative description of the regulated
telecommunications service to be offered and the geographic
area and markets to be served;

fe) initial tariffs for the regulated
telecommunications service;

{d) such other information as the commission may
require to accomplish the purpose of this chapter.

(2) The provision of any regulated telecommunications
gervice does not subject the provider thereof to regulation
of any other telecommunications services otherwise exempt

under this chapter,

NEW SECTION. Section 6. Prohibition against
cross~subsidization. (1) No  provider of regulated

telecommunications service may use current revenues earned
or expenses incurred in conjunction with services subject to
regulation under this chapter to subsidize services which

are not requlated OR ARE NOT TARIFFED. Revennea-sand-expenses

EXPENSES incurred in conjunction with services not regulated
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OR NOT TARIFFED under this chapter may not be attributed to
ar——-used-~-te-~subsidize services which are subject to
regulation for any reason.

{2) Mothing in this section is to be construed to
effect the regulatory treatment of revenues, expenses, and
investment for telephene directory services currently
authorized under this title.

NEW SECTION.. Section 7. Regulation of rates and
charges. {1) As to that telecommunications service which is
provided under regulation, the commission may establish
specific rates, tariffs, or fares for the provision of such
service to the public. The rates, tariffs, or fares must be
just, reasonable, and nondiscriminatory.

(2) Alternatively, the commission may authorize the
provision of regulated telecommunications service under such
terms and conditions as may best serve the declared policy
of this state. The commission is not required to fix and
determine specific rates, tariffs, or fares for the service
and in lieu thereof may:

(a} totally detariff the service;

(b) detariff rates for the service but retain tariffs
for service standards and requirements;

{c) detariff rates but require notice of price changes
to the commission and subscribers;

(d) estabplish only maximum rates, cnly minimum rates,

—5- HB 577
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or permissible price ranges AS LONG AS THE MINIMUM RATE IS

PULE¥ COST COMPENSATORY; or

(2) provide such other rate or service regulation as
will promote the purposes of [sections 2 through 10 and 13].

13) IN DETERMINING APPLICATIONS UNDER SUBSECTION (2),

THE COMMISSION SHALL CONSIDER THE FOLLOWING FACTORS:

{A) THE NKUMBER, SIZE, AND DISTRIBUTION OF ALTERNATIVE

PROVIDERS OF SERVICE;

(B} THE EXTENT TO WHICH SERVICES ARE AVAILABLE FROM

ALTERNATIVE PROVIDERS IN THE RELEVANT MARKET;

(C) THE ABILITY OF ALTERNATIVE PRQVIDERS TO MAKE

FUNCTIONALLY EQUIVALENT OR SUBSTITUTE SERVICES READILY

AVATLABLE;

(D) THE QVERALL IMPACT OF THE PROPOSED TERMS AND

CONDITIONS ON THE CONTINUED AVAILABILITY OoF EXISTING

SERVICES AT JUST AND REASONABLE RATES; AND

{E) SUCH OTHER FACTORS AS THE COMMISSION MAY PRESCRIBE

THROUGE RULEMAKING WHICH ARE APPROPRIATE TO FULFPILL THE

PURPOSES OF [THE ACT].

{4) NQTHING IN THIS SECTION GSHALL AUTHORIZE THE

APPLICATION OF SUBSECTION (2) TO ANY SERVICES FOR WHICH

THERE ARE NO ALTERNATIVE PROVIDERS OF SUCH SERVICES.

+3¥{5) All providers of comparable regulated
telecommunications services within a market area must be

subject to the same standards of regulation. For purposes
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of this section, regulated telecommunications services are
camparable ¢f--they--are--reasonabie--substitutes——for-—-one
apothery-—eo--the-—extent-—thakt--subscribers-generatiy-wouid
recepk-either-service-as-meeting-their-needs TQ THE EXTENT

ALTERNATIVE PROVIDERS CAN MAKE FUNCTIONALLY EQUIVALENT

SUBSTITUTES OR SUBSTITUTE SERVICES READILY AVAILABLE.

NEW SECTION. Section 8. Forbearance of rate
regulation to facilitate competition. (1) In accordance with
the provisions of this section, the commission shall forbear
regulation as to rates, tariffs, fares, or charges to
facilitate competition and shall authorize the provision of
all or any portion of regulated telecommunications service
under stated or negotiated terms to any person or entity
that has acquired or is contemplating acquisition of,
through ceonstruction, lease, or any other form  of
acquisition, similar telecommunications service from an
alternative source,

{2) At any time, the provider of regulated
télecommunications service may file a verified application
with the commission Ffor forbearance of regulation to
facilitate competition. The application shall describe the
telecommunications service to be offered, the customer to be
served, and the party or parties offering similar service,
together with such other information and in such form as the

commission may prescribe. Such additional information must
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be reasonably related to the determination of the existence
of an alternative offer but may not require information
relating to the cost of providing such service.

{3) The commission shall approve or deny any such
application for forbearance of regulation to facilitate
competition within 10 days after the filing of the
application, except that the commission may by order defer
action for an additional S5-day period. If the commission has
not acted on any application within the permitted time
period, the application is considered granted. The
commission shall deny the application only upon a finding
that the application is incomplete or that the subject or
similar service is not being offered to the customer by
parties other than the applicant..

{4) The provisicns of 2-4-601, relating to notice and
hearing, do not apply to this section.

{5} Upon approval of the application, the provider of
telecommunications service may negotiate with such person or
entity for the provision of such service without regard to
its tariffs on file and approved by the commission,

{6) Within 10 days after the conclusion of such
negotiations, the provider of requlated telecommunications
service shall_file with the commission the final contract or
other evidence of the service to be provided, together with

the  charges and  other conditions of the service.
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Thereafter, the provider of regulated telecommunications
service may provide such service to the custcemer without
regard to its tariffs on file and approved by the
comnission.

{7} Services provided pursuant to subsection (1)
remain subject to the regulatory powers of the commission.

NEW SECTION. Section 9. Examination of bocks and
records. Nething in [;ections 1 through 10 and 13] precludes
the commission from exercising its authority under the
previsions of 69-3-202. The commission may require such
accounting or reporting systems as are necessary to allow a
proper allccation of investments, costs, or expenses that
are joint or common to both regulated telecommunications
services and other services or to both tariffed regulated
telecommunications services and nontariffed regulated
telecommunications services.

NEW SECTION., Section 10. Rulemaking authority. The
commission may adopt rules to implement {sections 1 through
10 and 13].

Section 11. Section 69-3-101, MCA, is amended to read:

"69-3-101. Meaning of term “public utility”, (1) The
term "public utility", within the meaning of this chapter,
shall embrace every corporation, both publiec and private,
company, individual, association of individuals, their

lessees, trustees, Or receivers appointed by any court
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whatsoever, that now or hereafter may own, operate, or
control any plant or equipment, any part of a plant or
equipment, or any water right within the state for the
production, delivery, or furnishing for or to other persons,
firms, associations, or corporations, private or municipal:

{a) heat;

(b) street-railway servige;

{e) light;

fd) power in any form or by any agency:

(e) except as provided in chapter 7, water for
business, manufacturing, household use, or sewerage service,
whether within the 1limits of municipalities, towns, and
villages or elsewhere;

(E) tategraph------- or——————- tetephone regulated

telecommunications service.

{2) The term "public utility" does not include:

{a) privately owned and operated water, sewer, or
combination systems that do not serve the public; or

(b) county or consclidated city and county water or
sewer districts as defined in Title 7, chapter 13, parts 22
and 23."

Section 12. Section 69-3-201, MCA, is amended to read:

"69-3-201. Utilities to provide adequate service at
reasonable charges. Every public utility is required to

furnish reasonably adeguate service and facilities. The
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charge made by any public utility for any heat, light,
power, water, telegraphy or teiephane requlated

telecommunications service produced, transmitted, delivered,

or furnished or £for any service to be rendered as or in
connection with any public utility shall be reasonable and
just, and every unjust and unreascnable charge is prohibited
and declared unlawful."

NEW SECTION. Section 13. Exception. Neothing in [this
act] affects the exempticn from regulation provided by
15-18-104.

Section 14. Section 69-3-321, MCA, is amended to read:

"§9-3-321. Compiaints against public utility -
hearing., (1) The commission shall proceed, with or without
notice, to make such investigation as it may deem necessary
upon a complains made against any public utility by any
mercantile, agricultural, or manufacturing society or club;
by any body politic or municipal organization or
association, the same being interested; or by any person,
Eirm, or corporation, provided such person, Eirm, or
corporation is directly affected thereby, that:

{a) any of the rates, tolls, charges, or schedules or
any joint rate or rates are in any way unreasonable or
unjustly discriminatory;

(b) any regulations, measurements, practices, or acts

whatsoever affecting ar relating to the production,
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transmission, delivery, or furnishing of heat, light, water,

or power, or reqgulated telecommunications service, or any

service in connection therewith er-the-conveyance-of-any
teiegraph—ar-teiephone-pea:age—or—any-service-in——cannection
therewtth 1is in any respect unreasonable, insufficient, or
unjustly discriminatory; or

(c) any service is inadequate,

(2) No order affecting such rates, tolls, charges,
schedules, regulations, meésurements, practices, or acts
complained of shall be entered without a forwal hearing,
except the commission may issue an order to provide service
to a residential consumer pending a hearing on a complaint
by such consumer or by the consumer counsel on behalf aof
such consumer against a public utility, providing that the
hearing is held withinﬂ 20-days.uﬂless further del#yed by
consent of all parties.”

NEW SECTION. SECTION 15. NO PREEMPTION oF LAWS

GOVERNING ANTICOMPETITIVE ACTIVITY. NOTHING IN [SECTIONS 1

THROUGH 10 AND 13] 1IN ANY WAY PREEMPTS, ABROGATES, OR

OTHERWISE AFFECTS ANY RIGHT, LIABILITY, OR OBLIGATION

ARISING FROM ANY FEDERAL. OR STATE LAW REGARDING UNFAIR

BUSINESS PRACTICES OR ANTICOMPETITIVE ACTIVITY.

NEW SECTION., Section 16; Codification instruction.
Sections 1 through 10 and 13 are intended to be codified as

an integral part of Title 69, chapter 3, and the provisions
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of Title 6%, chapter 3, apply to sections
13.

NEW SECTION. Section 17. Effective
effective on passage and approval.

-End-

~13-
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1 through 10 and

date.
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