HOUSE BILL NO. 547
INTRODUCED BY MILES, KEENAN, RAPP-SVRCER,
BRADLEY, SPAETH, HALLIGAN, REGAN
IN THE HOUSE

January 29, 1985 Introduced and referred to
Committee on Judiciary.

February 8, 1985 Committee recommend bill do
pass. Report adopted.

Bill printed and placed on
members' desks.

February 9, 1985 Second reading, do pass.

February 11, 1985 Considered correctly
engrossed.

February 12, 1985 Third reading, passed.

Transmitted to Senate.

IN THE SENATE

February 13, 1985 Introduced and referred to
Committee on Judiciary.

March 11, 1985 Committee recommend bill be
concurred in. Report adopted.

March 13, 1985 Second reading, concurred in,

March 15, 1985 Third reading, concurred in,
Ayes, 48; Noes, 0.

Returned to House.



IN THE HQUSE
March 16, 1985 Received from Senate.
Sent to enrolling.

Reported correctly enrolled.
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H“ust ~ BILL NO.
INTRODUCED BY

G il

A BILL FOR AN ACT ENTITLED: "AN ACT EXTENDING THE

v

PROHIBITION AGAINST THE ADMISSIBILITY OF EVIDERCE OF A
VICTIM'S SEXUAL PAST IN CASES OF SEXUAL INTERCOURSE WITHOUT
CONSENT TO ALL SEXUAL CRIMES; ALLOWING THE IMPOSITION OF
BOTH JAIL TIME AND A FINE AFTER A CONVICTION OF SEXUAL
ASSAULT; AMENDING SECTIONS 45-5-502, 45-5-503, AND 45-5-511,

MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 45-5-502, MCA, is amended to read:
v45-5-502. Sexual assault. {1) A person who knowingly

subjects another not his sSpouse to any sexual contact

without consent commits the offense of sexual assault.

{2y A person convicted of sexual assault shall be
fined not to exceed $500 or be imprisoned in the county jail
for any term not to exceed & months, or both.

{3) If the victim is less than 16 years old and the
offender is 3 or mare years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual assault, he shall be imprisoned in the
state prisen for any term not to exceed 20 years and may be

fined not more than $50,000.
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(4) An act "in the course of committing sexual
assault" shall include an attempt to commit the offense or
flight after the attempt or commission.

{5) Consent is ineffective under this section if the
victim is less than 14 years old and the offender is 3 or
more years older than the victim."”

Section 2. Section 45-5-503, MCA, is amended to read:

"45-5-503. Sexual intercourse without consent. (1} A
persen who knowingly has sexual intercourse without consent
with a person of the oppesite sex not his spouse commits the
of fense of sexual intercourse without consent.

[2) A person convicted of sexual intercourse without
consent shall be impriscned in the state prison for a term
of not less than 2 years or more than 20 years and may be
fined not more than $50,000, except as provided in
46-18-222.

(3) If the victim is less than 16 years old and the
offender is 3 or more years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual intercourse without consent, he shall be
impriscned in the state prison for any term of not less than
2 years cor more than 40 years and may be fined not more than
$50,000, except as provided in 46-18-222.

(4) An act "in the course of committing sexual

intercourse without consent" shall include an attempt to

-2- INTRODUCED BILL
HB 597
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commit the cffense or f£light after the attempt or
commission.
{53--Ne-evidense-conecerning-the-sexuat-conduet-—-of--the
vietim-—-ita--admissiislie-——in--presecutiens-nunder-this-aeceiony
excepts:
fai--evidence-of-the-victimts-past-sexual-ecenduct—-with
the-offenders
thi--evidence——of--apecific—-tnatances-—-sf-the-vierimss
sexuat-activity-to-shew-the-origin-of-semens--pregnancyr——or
disease--which--is--ge--itssue--in-the-prosecucion-ander—this
seetiony
t6y-—(f-the-defendant-proposes-£for-any-parpose—to-offer
evidence-deseribed-in-anbsection-t55tar-or—£5rtbyr~the~trinl
judge-shati-asrder—a-hearing-out-of-the-presence-of-the--3ury
2o--datermine--whether—-the--propssecd-evidence-is-admiasibie
under-supsestian-t5++
t?}--Evidence-sf-fatiure-to-make-a-timely-compitaine--eor
immediate-—outery-—-dees--not-raise—Aany-presamptisn-as—-to—the
eredibitiey-of-the-vietimz"
Section 3, Section 45-5-511, MCA, is amended to read:
"45-5-511. Provisions generally applicable to sexual
crimes. (1) When criminality depends on the vietim being
less than 16 years old, it is a defense for the offender to
prove that he reasaonably believed the child to be above that

age, Such belief shall not be deemed reasconable if the child

-3

10
11
12
13

14

16
17
18
19
20
21
22
23
24

25

LC 0639/01

is less than 14 years old.

{2) Whenever the definition of an cffense excludes
conduct with a spouse, the exclusion shaill be deemed to
extend to persons living as husband and wife regardless of
the legal status of their relationship. The exclusion shall
be inoperative as respects spouses living apart whether
under a decree of judicial separation or otherwise. Where
the definition of an offense excludes conduct with a spouse,
this shall not preclude conviction of a spouse in a sexual
act which he or she causes another person, not within the
exclusion, to perform.

{3) In a prosecution under the preceding sections on
sexual crimes (45-5-502 through 45-5-504) in which the
vietim's lack of comsent is based solely upon his incapacity
ta consent because he was mentally incapacitated, it is a
defense to such prosecution that the victim was a voluntary
social companion of the defendant and the intoxicating
substance was voluntarily and knowingly taken.

{4) No evidence concerning the sexual conduct of the

victim is admissible in prosecuticns under this part except:

(a) evidence of the victim's past sexual conduct with

the offendar;

{b) evidence of specific instances of the victim's

sexual activity to show the crigin of semen, pregaancy, Or

disease which is at issue in the prosecution.

-4-
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(5) If the defendant proposes for any purpose to offer

evidence described in subsection (4)(a) or (4){b), the trial

judge shall order a hearing out of the presence of the jury

to determine whether the proposed evidence is admissible

under subsection (4).

{6) Evidence of failure to make a timely complaint or

immediate outcry does not raise any presumption as to the

credibility of the victim."

~-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

H“!!Sf . BILL NO.

A BILL FOR AN ACT ENTITLED: "AN ACT EXTENDING THE
PROHIBITION AGAINST THE ADMISSIBILITY OF EVIDENCE OF A
VICTIM'S SEXUAL PAST IN CASES OF SEXUAL INTERCOURSE WITHOUT
CONSENT TO ALL SEXUAL CRIMES; ALLOWING THE IMPOSITION OF
BOTH JAIL TIME AND A FINE AFTER A CONVICTION OF SEXUAL
ASSAULT; ARMENDING SECTIONS 45-5-502, 45-5-503, AND 45-5-511,

MCA. "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 45-5-502, MCA, is amended to read;
"45-5-502. Sexual assault. (1) A person who knowingly

subjects another not his spouse to any sexual contact

without consent commits the offense of sexual assault.

{2) A person convicted of sexual assault shall be
fined not to exceed $500 or be imprisoned in the county jail
for any term not to exceed & months, or both.

{3) If the wvictim is less than 16 years old and the
offender is 3 or more years older than the victim or if the
cffender inflicts bodily injury upon anyone in the course of
committing sexual assault, he shall be imprisoned in the
state prison for any term not to exceed 20 years and may be

fined not more than $50,000.
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{4) An act "in the course of committing sexual
assault" shall include an attempt to commit the offense or
flight after the attempt or commission.

(5) Consent is ineffective under this section if the
victim is less than 14 years old and the offender 1is 3 or
more years older than the victim."

Section 2. Section 45-5-503, MCA, is amended to read:

"45-5-503. Sexual intercourse without consent. {1y A
person who knowingly has sexual intercourse without consent
with a person of the opposite sex not his spouse commits the
offense of sexual intercourse without consent.

{(2) A person convicted of sexual intercourse without
consent shall be imprisoned in the state prison for a term
of not less than 2 years or more than 20 years and may be
fined not more than $50,000, except as provided in
46-18-222.

{3} If the victim is less than 16 years ¢ld and the
cffender is 3 or more years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual intercourse without consent, he shall be
imprisoned in the state prison for any term of not less than
2 years or more than 40 years and may be fined not more than
$50,000, except as provided in 46-18-222.

(4) An act "in the course of committing sexual

intercourse without consent” shall include an attempt to
SECOND READING
H8 5917
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commit the of fense or flight after the attempt or
commission.
{5}--No-evidence-concerning-the-ssxuat-ennduer——sf--the
victim——is--admissible--in--proseecutions-under-this-aections
except T
tat--evidence-cf-the-vietimlg-past-sexnat-senduct--with
che-offender;
thy--evidence—-of~-apecific--instances—-of-the-viectimts
sexnar-activity-to-show-the-origin-of-semen;--pregnaneys--or
diseass——which-—ts~-at-—-tsspe--tn-the-prosecution-under-this
sections
t6--if-the-defendant-proposes-£for-any-purpose-to-sffer
evidence-described-in-aubsection-{5¥tai-or-{5jtbhi;-the-tria}
judge-shali-order-a-hearing-eut-of-the-presence-of-the--jury
to--determine-—whether——the-—proposed-evidence-ta-ndmiaaibie
under-subsection-t5)<
t#}--Evidence-of-fariure-to-make-a-timety-eompiatnt-—-or
immediate—-—ountery-—does-—not-raise-any-presumptiten—as-to-the
credibiiiey-of-the-victim:"
Section 3. Section 45-5-511, MCA, is amended to read:
"45-5-511. Provisions generally applicable to sexual
crimes. (1) When criminality depends on the wvictim being
less than 16 years old, it is a defense for the ocffender to
prove that he reascnably believed the child to be above that

age. Such belief shall not be deemed reasonable if the child
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is less than 14 years old.

(2) Whenever the definition of an offense excludes
conduct with a spouse, the exclusion shall be deemed to
extend to persons living as husband and wife regardless of
the legal status of their relationship. The exclusion shall
be inoperative as respects spouses living apart whether
under a decree of judicial separation or otherwise. Where
the definition of an offense excludes conduct with & spouse,
this shall not preclude conviction of a spouse in a sexual
act which he or she causes another person, not within the
exclusion, to perform.

(3) In a prosecution under the preceding seéctions on
sexual crimes ({45-5-502 through 45-5-504) in which the
victim's lack of consent is based solely upon his incapacity
to consent because he was mentally incapacitated, it is a
defense to such presecuticn that the victim was a voluntary
social «companion of the defendant and the intoxicating
substance was voiuntarily and knowingly taken.

(4) No evidence concerning the sexual conduct of the

victim is admissible in prosecutions under this part except:

{a) evidence of the wictim's past sexual conduct with

the offender;

{b) evidence of specific instances ¢f the wvictim's

sexual activity to show the corigin of semen, pregnancy, or

disease which is at issue in the prosecution.

-4
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(5) 1If the defendant proposes for any purpcse to offer

evidence described in subsection {4)(a) or {4)i(b), the krial

judge shall order a hearing out of the presence of the jury

to determine whether the proposed evidence is admissible

under subsection {4].

(6] Evidence of failure to make a timely complaint or

immediate outcry does not raise any presumption as to the

credibilicy of the victim."

-End-
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INTRQDUC‘E%BY
A BILL FOR AN ACT ENTITLED: "AN ACT EXTENDING THE
PROBIBITION AGAINST THE ADMISSIBILITY OF EVIDENCE OF A
VICTIM'S SEXUAL PAST IN CASES OF SEXUAL INTERCOURSE WITHOUT
CONSENT TO ALL SEXUAL CRIMES; ALLOWING THE IMPOSITION OF
BOTH JAIL TIME AND A FINE AFTER A CONVICTION OF SEXUAL
ASSAUtT; AﬁENDING SECTIONS 45~5-502, 45-5-503, AND 45-5-511,

MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 45-5:502, MCA, is amended to read:
n45-5-502, Sexual assault. (1) A person who knowingly

subjects another not his spouse to any sexual contact

without consent commits the offense of sexual assault.

{2) A person convicted of sexual assault shall be
fined not to exceed $500 or be imprisoned in the county jail
for any term not to exceed £ months, or both.

(3) If the victim is less than 16 years old and the
offender is 3 or mare years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual assault, he shall be imprisoned in the
state prison for any term not to exceed 20 years and may be

fined not more than $50,000,
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{4y An act "in the course of committing sexual
assault" shall include an attempt to commit the offense or
flight after the attempt or commission.

{5) Consent is ineffective under this section if the
victim is less than 14 years old and the offender is 3 or
more years older than the victim."

Section 2. Section 45-5-503, MCA, is amended to read:

"45-5-503. Sexual intercourse without consent. (1) A
person who knowingly has sexual intercourse without consent
with a person of the opposite sex not his spouse commits the
offense of sexual intercourse without consent.

(2) A person convicted of sexual intercourse without
consent shall be imprisoned in the state prison for a term
of not less than 2 years or more than 20 years and may be
fined not more than $50,000, except as provided in
46-18-222.

(3) If the victim is less than 16 years old and the
offender is 3 or more years older than the victim or if the
cffender inflicts bodily injury upon anycne in the course of
committing sexual intercourse without consent, he shall be
imprisoned in the state prison for any term of not less than
2 years or more than 40 years and may be fined not more than
$50,000, except as provided in 46-18-222.

(4) An act "in the course of committing sexual

intercourse without consent" shall include an attempt to

-2~ THIRD READING

HR 547
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commit the offense or flight affrer the attempt or
commission.
+5¥~-No-evidence-concerning-the-sexuat -conduct--of--the
v§ctim—-is——admissib1e~-in-vprosecutiens-nn&er~thi9—section7
excepts
ta)—-evidence-of-the-victimis-past-sexnat-conduct--with
the-offender;
thy--evidenee-—of-—-specific-~instances——of-the-yicktimis
sexusi-aetivity-to-shew-the-origin-of-semeny;--pregnancy;-—of
disease--which-—~-ia-—at-—tasye--in-the-prosecutien-under-this
sections
t63-—f-the-defendant-proposes-for-any-purpose—to-offer
evidence-deseribed-in-subsection-+5ttayr-er-+5+tbyr-the-triat
4udge-shati-order-a—hearing-sut-of-the-presence—of-the-——jury
to-~determine-——whether-~the--proposed-evidence-is-admisaibte
under-sabsectien—{53+
t#3--Evidence-af-fatture-to-make-a-timely-compraint--or
immediate——outery-—-does-—not-ratse-any-presumprion-as-to-the
credibilttty-of-the-victim:"
Section 3. Sectjon 45-5-511, MCA, is amended to read:
"45-5-511. Provisions generally applicable to sexual
crimes. (1) When criminality depends on the victim being
less than 16 years old, it is a defense for the offender to
prove that he reasonably believed the child to be above that

age. Such belief shall not be deemed reasonable if the child
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is less than 14 years old,

{2) Whenever the definition of an cffense excludes
conduct with a spouse, the exclusion shall be deemed to
extend to persons living as husband and wife regacrdless of
the legal status of their relationship. The exclusion shall
be inoperative as respects spouses living apart whether
under a decree of judicial separation or otherwise. Where
the definition of an offense excludes conduct with a spouse,
this shall not preclude conviction of a spouse in a sexual
act which he or she causes another perscon, not within the
exclusion, to perform.

{3) In a prosecution under the preceding sections on
sexual crimes (45-5-502 through 45-5-504) in which the
victim's lack of consent is based solely upon his incapacity
to consent because he was mentally incapacitated, it is a
defense to such prosecution that the victim was a voluntary
social companion of the defendant and the intoxicating
substance was voluntarily and knowingly taken.

{(4) No evidence concerming the sexyal conduct of the

victim is admissible in prosecutions under this part except:

{(a) evidence of the victim's past sexual conduct with

the offender;

{b) evidence of specific instances of the victim's

sexual activity to show the origin of semen, pregnancy, or

disease which is at issue in _the prosecution.

-4_
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(5) If the defendant proposes for any purpose to offer

evidence described in subsection (4}(a) or (4)(b}, the trial

judge shall order a hearing ocut of the presence cf the jury

to determine whether the proposed evidence is admissible

under subsection (4).

{6) Evidence of failure to make a timely complaint or

immediate outcry ‘does  not raise any presumption as ko the

credibility of the victim.”

-End-
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HOUSE BILL NG. 547
iWTRODUCED BY MILES, KEENAN, RAPP-SVRCEK,

BRADLEY, SPAETH, HALLIGAN, REGAN

A BILL FOR AN ACT ENTITLED: "AN ACT EXTENDING THE
PROHIBITICN AGAINST THE ADMISSIBILITY OF EVIDENCE OF A
VICTIM'S SEXUAL PAST IN CASES OF SEXUAL INTERCOQURSE WITﬁOUT
CONSENT TO ALL SEXUAL CRIMES; ALLOWING THE IMPOSITION OF
BOTH JAIL TIME AND A FINE AFTER A CONVICTION OF SEXUAL
ASSAULT; AMENDING SECTIONS 45-5-502, 45-5-503, AND 45-5-511,

MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 45-5-502, MCA, is amended to read:
"45-5-502. Sexual assault. (1) A person who knowingly

subjects . another net his spouse to any sexual contact

without consent commits the cffense of sexual assault.

{2) A person convicted of sexual assault shall be
fined not to exceed $500 or be imprisoned in the county jail
for any term not to exceed 6 monihs! or both.

{3) If the vwvictim 1is less than 16 years cld and the
offender is 3 or more years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual assault, he shall be imprisoned in the

state prison for any term not to exceed 20 years and may be
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fined not more than $50,000.

{4) An act "in the course of lcommitting sexual
agsault" shall include an attempt to commit the offense or
flight after the attempt or commission.

{5} Consent 1is ineffective under this section if the
victim is less than 14 years old and the offender is 3 of
more years older than the victim.”

Section 2. Section 45-5-503, MCA, is amended to read:

"45-5-503, . Sexual intercourse without consent. (1} A
person who knowingly has sexual intercourse without consent
with a person of the opposite sex not his spouse commits the
cffense of éexual intercourse without consent.

{2) A person convicted of sexual intercourse without

consent shall be imprisoned in the state prison for a term

of not less than 2 years or more than 20 years and may be
fined not more than §50,000, except as provided in
46-18-222.

(3} If the victim is less than 16 years old and the
offender is 3 or more years older than the victim or if the
offender inflicts bodily injury upon ahyone in the course of
committing sexual intercourse without consent, he shall be
imprisoned in the state prison for any rerm df no; less than
2 yéars or mere than 40 years and may be fined'noc more than
$50,000, except as provided in 46-18-222,

(4) An act "in the course of committing sexual

-2- HB 547

REFERENCE BILL



10
1l
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0547/02

intercourse without consent” ghall include an attempt to
commit the of fense or flight after the attempt or
commission.
fS?——No—evidence—ccncetning~the—sexuéi-conduetu-ef——the
victim--ts--admissibie--in--prosecurtons-under-this-sections;
excepts
fay--evidence-af-the-victimia-past-sexnat-conduct—-with
the-affandears
thy——evidence--af--speerfic--itnstances--af-the-victimis
sexuat-activity-to-show-the-erigin-of-semen;-~-pregnamcyr--or
disease—-which--is—-at--issue--in-the-prosscution-under—this
sections
t63--f-the-defendant-proposes-for—-any-purpose—te-affer
evidencee-deseribed-in-subsection—{5ytar-or-{5y¢tbys-the-triat
judge-shati-order-a-hearing-ogb-sf-the-presence—of-the—-jury
to-~determine—~whether--the-—proposed-evidence-ra-admissibie
under-subsecstion—¢5y<
t7}-—Evidence-of -fatlura-ta-make-a-timely-compiaine--me
immediate——outcry——dees-—not—raise—anyfpresumption—as—tc—the
credibiiity-of*the~vic£im:"
-Section 3. Section 45-5-511, MCA, is amended to read:
"45-5-511. Provisions generally applicable to sexual
crimes. (1) When criminality depends on ~the victim being
less than 16 years old, it is a defense for the offender to

prove that he reasonably believed the child to be above that
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age. Such belief shall not be deemed reasonable if the child
is less than 14 years old.

{2) Whenever the definition of an offense excludes
conduct with a spouse, the exclusion shall be deemed to
extend to persons living as husband and wife regardless of
the lagal status of their relationship. The exclusion shall
be inoperative as respects spouses living apart whether
under a decree of judicial separation or otherwise. Where
the definition of an cffense excludes conduct with a spouse,
this shall not preclude conviction of a spouse in a sexual
act which he or she causes another person, not within the
exclusion, to perform.

(3) In a prosecution under the preceding sections on
sexual crimes (45-5-502 through 45-5-504) in which the
victim's lack of consent is based solely upon his incapacity
to consent because he was mentally incapacitated, it is a
defense to such prosecution that the victim was a wvoluntary
social companion of the defendant and the intoxicating
substance was voluntarily and knowingly taken.

(4]} No evidence concerning the sexual conduct of the

victim is admissible in prosecutions under this part except:

{a) evidence of the wvictim's past sexual conduct with

the cffender;

{b) evidence of specific instances of the wvictim's

sexual activity to show the origin of semen, pregnancy, or

-4- HB 547
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disease which is at issue in the prosecutiocn.

(5) If the defendant proposes for any purpose to offer

evidence described in subsection {(4)(a) or (4)(b), the trial

judge shall order a hearing out of the presence of the Jjury

to determine whether the proposed evidence is admissible

under subsection ({4).

{(6) Evidence of failure to make a timely complaint or

immediate outcry does not raise any presumption as to the

credibility of the wvictim."

-End-
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