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adopted.

Bill printed and placed on
members' desks.

February 25, 1985 Second reading, do pass.

February 26, 1985 Considered correctly
engrossed.

February 27, 1985 Third reading, passed.
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1 zgusg BILL NO. 529

2 INTRODUCED BY __ﬁZi?/ .

3 ]

4 A BILL FOR AN ACT ENTITLED: "AN ACT DELINEATING AND
5 EXPANDING THE CAUSES OF ACTION AND REMEDIES AVAILABLE TO AN
] INJURED EMPLOYEE OF AN UNINSURED EMPLOYER OR TO THE
7 EMPLOYEE'S BENEFICIARIES; AMENDING SECTIONS 39-71-504,
[:] 35-71-508 THROUGH 39-71-510, AND 39-71-2905, MCA." ‘
9 .

10 WHEREAS, it is the public policy of the State of
11 Montana to ensure that every employee who is required to be
12 covered under the state's workers' compensation laws, or his
13 beneficiaries, receive, in the event of compensable injury
14 or death, the mopetary compensation to which they are
15 entitled or are adjudged to be entitled under Title 39,
16 chapter 71, part 7; and
17 WHEREAS, under current laws, an employee of an
18 uninsured employer or the employee's beneficiaries are
19 significantly impeded in the ability to recover fuil or
20 partial compensation for a compensable injury or death; and
21 WHEREAS, this situation exists because of all of the
22 following factors:

23 (1) There 1is a significant number of uninsured
24 employers in Montana.

25 (2) The insured employers' fund is, for all practical
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purposes, insolvent.
(3) Existing remedies for an injured employee or his
beneficiaries are inadequate, particularly when the

negligence of the employer is not or cannot he proven to be

the proximate cause of the injury or death.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1., Section 39-71-504, MCA, is amended to read:

"39-71-504, Funding of fund -- option for agreement

between division and injured employee. The fund shall be

funded in the follewing manner:

{l1) The division shall reguire that the uninsured
employer pay to the fund a penalty of either double the
premium amount the employer would have paid on the payroll
of the employer's workers in this state if the employer had
been entolled with compensation plan No. 3 or $200,
whichever is greater. In determining the premium amount for
the calculation of the penalty under this subsecticn, the
division shall make an assessment on how much premium would
have been paid on the employer's past 3-year payroll for
periods within the 3 years when the employer was wuninsured,
An assessment for payroll paid by the uninsured emplioyer for
any time prior to July 1, 1977, may not be made.

{2) (a) The fund shall receive from an uninsured

employer an amount equal to all benefits paid or to be paid

-2 INTRODUCED BILL
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Erem the fund tc an injured employee of the uninsured
employer. However, the uninsured employer's liability under
this subsection (2){a) may not exceed $367888 $50,000.

{b) The dollar limitation does not apply to an

uninsured employer's liability to an injured employee or the

employee's beneficiaries under 39-71-509 or {section 6].

{3) The division may determine that the s1,000
assessments that are charged against an insurer in each case
of an industrial death under 39-71-902(1) shall be paid to
the uninsured employers' fund rather than the subseguent
injury fund.

(4) The division may enter into an agreement with the

injured employee or the employee's beneficiaries to assign

to the employee or the beneficiaries all or part of the

funds received by the division from the uninsured employer

pursuant to subsection (2)(a)."

Section 2. Section 39-71-508, MCA, is amended to read:
"39-71-508. Eilection--sf--uninsured--employee--ro-take
under-the-fund-or-bring-actien-agatrnat-employer--—-—- etaction

binding Coordination of remedies. An employee who suffers an

injury arising out of and in the course of employment while
working for an uninsured employer as defined in 39-71-501 or
an employee's beneficiaries in injuries resulting in death

may eigct---to--—either---receive pursue all remedies

concurrently, including but not limited to:
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(1) a claim for benefits from the uningured employers'

fund; eor-pursue

{2) a damage action against the employers—-Hewevery
ance--an-etection-has—besn-made-to-either-take-from-the-fund
cr—pursue—a-damage-aCtion7-the-eiecticn—is—f%nai—and—bindéng
on—the~emp}eyee~erwthe-empieyeels-beneffciariesT—heirsr——and
perseﬂai—‘-fepresentatives:———ﬁnv—injnred—-empicyee——or——the

empioyee*s—beneficiaries~may—netv:eceive—both—benefits——Erom

the--fund--and--pursue--a--damage-geeions in accordance with

39-71-509;

3 an independent action against an employer as

provided in [section 6]; or

(4) any other civil remedy provided by law.”

NEW SECTION. Section 3. Setoffs to claim against
fund. A claim for benefits Ffrom the uninsured employer's
fuﬁd must be discharged, finally or periodically, to the
extent that an employee or the employee's beneficiaries
receive actual monetary compensation by judgment or
settlement from the uninsured employer, a third party who
shares liability as defined in 39-71-412, or a fellow
employee who shares liability as defined in 39-71-413,

Section 4. Section 39-71-510, MCA, is amended to read:

"39-71-510. Limitation on benefit entitlement under
fund. Notwithstanding the provisicns of 39-71-407,

39-71-502, and 39-71-503, injured employees or an employee's
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beneficliaries who eiect—-to--reeetve pursue a claim for

benefits from the uninsured empleyers' fund are not granted
an entitlement by this state for full workers' compensation
benefits from the fund. Benefits from the fund must be paid
in accordance with the sums in the fund. If the division
determines at any time that the sums in the fund are not
adequate to fully pay all claims, the division may make
appropriate proporticnate reductions in benefits to all
claimants. The reductions do not entitle c¢laimants to
retroactive reimbursements in the future."

Section 5. Section 39-71-509, MCA, is amended to read:

"39-71-509, Eleetion--to--bring--aectien Action against
uninsured employer -- limitation of employer's defenses. If
an injured employee or the employee's beneficiaries ealeet-te
bring an action to recover damages for personal injuries
sustained cr for death resulting from personal injuries so
sustained, it is not a defense for the employer that the:

{l) employee was negligent unless such negligence was
willful;

{(2) 1injury was caused by the negligence of a fellow
employee; or

{3) employee had assumed the risks Inherent 1in,
incident to, or arising out of his employment or arising
from the failure of the employer to provide and maintain a

reascnably safe place to work or reasonably safe tools or
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appliances.”

NEW SECTION. Section &. Independent cause of action.
(1) An injured employee or the employee's beneficiaries have
an independent cause of action against an uninsured employer
for failure to be enrolled in a compensation plan as
required by this chapter.

(2) In such an action, prima facie liability of the
uninsured employer exists if the claimant proves, by a
preponderance of the evidence, that:

(a) the employer was required by law to be enrclled
under compensation plan No. 1, 2, or 3 with respect to the
claimant; and

(b) the employer was not so enreolled on the date of
the injury or death.

{3) It is not a defense to such an action that the
employee had knowledge of or consented to the employer's
failure to carry insurance or that the emplovee was
negligent in permitting such failure to exist.

{4) The amount of recoverable damages in such én
action is the amount of compensation that the employee woulgd
have received had the employer been properly enrolled under
compensation plan No. 1, 2; or 3.

(5) (a) If the uninsured employer is a corporation,
the owners, officers, or directors of the corporation may be

joined as defendants in the action.

-6-
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(b) If it is shown by a preponderance of the evidence
that an owner, officer, or director was personally negligent
in failing to enroll under a compensation plan on behalf of
the corporation, a judgment may be rendered against the
owner, officer, or director jointly and severally for all or
a portion of the final damages awarded to the claimant, in
accordance with 27-1-703,

{(c) It is not a defense for an owner, officer, or
director that he was acting as an agent of the corporation.

(6) A plaintiff who prevails in an action brought
under this section is entitled to recover reasonable costs
and attorney fees incurred in the action, in addition to his
damages.

NEW SECTION. Section 7. District court venue for
independent cause of action. An injured employee or an
employee's beneficiaries pursuing an independent cause of
action pursuant to [section &] must bring such acticn in the
district court in the district where the claimant resides or
where the alleged wvioclation occurred. The court may grant
such interim relief as it considers appropriate, including
but not limited to injunctive relief, attachment, or
receivership.

NEW SECTION. Section 8. Requirement to serve papers.
In pursuing remedies under this part, an injured employee or

his beneficiaries shall serve all pleadings and all other
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litigation papers on the division and the uninsured
employer, regardless of whether the diwvision or the
uninsured employer is a party to the particular action to
which the papers relate.

NEW SECTION. Section 9. Setoffs. Any actual monetary
compensation received by judgment or settlement by the
injured employee or the employee's beneficiaries under
33-71-509 or [secticn 6] may be offset by the uninsured
employer against his remaining liability under those
sections.

NEW SECTION. Section 10. Settlement. The division,
the uninsured employer, the injured employee or his
beneficiaries, a third party who shares liability as defined
in 29-71-412, or a fellow employee who shares liability as
defined in 39-71-413 may enter intoc a settlement agreement
te finally settle the rights and liabilities under this part
of any or all of the parties. Such a settlement is subject
to division approval in accordance with 3%-71-741.

Section 11. Section 39-71-2905, MCA, (s amended to
read:

"36-71-2905. Petition ta workers' compensation judge.
A claimant or an insurer who has a dispute concerning any
benefits under chapter 71 cf this title may petition the
workers' compensation judge for a determination of the

dispute. The judge, after a hearing, shall make a

-8-
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determination of the dispute in accordance with the law as
set forth in chapter 71 of this title. If the dispute
relates to benefits due a claimant under chapter 71, the
judge shall fix and determine any benefits to be paid and
specify the manner of payment. The workers' compensation
judge has exclusive Jjurisdiction to make determinations

concerning disputes under chapter 71, except as provided in

fsection 7]. The penalties and assessments allowed against
an insurer under chapter 71 are the exclusive penalties and
assessments that can be assessed against an insurer Ffor
disputes arising under chapter 71."

NEW SECTION. Section 12. Extension of authority. Any
existing authority of the division of workers' c¢ompensation
to make rules on the subject of the provisions of this act
is extended to the provisions of this act.

NEW SECTION. Section 13, Codification instruction,
Sections 3 and 6 through 10 are intended to be codified as
an integral part of Title 39, chapter 71, part 5,

-End-
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APPROVED BY COMMITTEE

ON JUDICIARY

HOUSE BILL NO. 529

INTRODUCED BY ADDY

A BILL FOR AN ACT ENTITLED: "AN ACT DELINEATING AND
EXPANDING THE CAUSES OF ACTION AND REMEDIES AVAILABLE TO AN
INJURED EMPLOYEE OF AN UNINSURED EMPLOYER OR TO THE
EMPLOYEE'S BENEFICIARIES; AMENDING SECTIONS 39-71-504,

39-71-508 TEBROUGH 39-71-510, AND 39-71-2905, MCA."

WHEREAS, it is the public policy of the State of
Montana to ensure that every employee who is required to be
covered under the state's workers' compensation laws, or his
beneficiaries, receive, in the event of compensable injury
or death, the monetary compensation to which they are
entitled or are adjudged to be entitled under Title 139,
chapter 71, part 7; and

WHEREAS, under current laws, an employee of an
uninsured employer or the employee's beneficiaries are
significantly impeded in the ability to recover full or
partial compensation fer a compensable injury or death; and

WHEREAS, this situation exists because of all of the
following factors:

{1) There is a significant number of uninsured
employers in Montana.

{2) The insured employers' fund is, for all practical
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purpaoses, insolvent.

{3) Existing remedies for an injured employee or his
beneficiaries are inadequate, particularly when the
negligence of the employer is not or cannot be proven to be

the proximate cause of the injury or death.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-71-504, MCA, is amended to read:

“39-71-504. Funding of fund -- option for agreement

between division and injured employee. The fund shall be

funded in the following manner:

{1) The division shall require that the uninsured
employer pay to the fund a penalty of either dcouble the
premium amount the employer would have paid on the payroll
of the employer's workers in this state if the employer had
been enrclled with compensation plan No. 3 or §200,
whichever is greater. In determining the premium amount for
the calculation of the penalty under this subsection, the
division shall make an assessment on how much premium would
have been paid on the employer's past 31-year payroll for
periods within the 3 years when the employer was uninsured.
An assessment for payroll paid by the uninsured employer for
any time prior to July 1, 1977, may not be made,

(2) (a) The fund shall receive from an uninshred

employer an amount equal to all benefits paid or to he paid

-2- HB 529
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from the fund to an injured employee of the uninsured
employer. However, the uninsured employer's liability under
this subsection (2)(a) may not exceed §$307;8688 $50,000.

tb) The dollar limitaticn does not apply to  an

uninsured employer's liability to an injured employee ar the

employee's beneficiaries under 39-71-509 or f[section 6j.

(3} The division may determine that the $1,000
assessments that are charged against an insurer in each case
of an industrial death under 39-71-902(1) shall be paid to

the uninsured employers' fund rather than the subsequent

injury fund.

{4) The division may enter into an agreement with the

injured employee or the employee's beneficiaries to assign

to_the employee or the beneficjaries all or part of the

funds received by the division from the uninsyred employer

pursuant to subsection (2){a}."

Section 2. Section 39-71-508, MCA, is amended to read:
"39-71-508. Biectien--ocf--uninsured--employee—te-take
under-the-fund-or-bring-actton-against-emptoyer——--- etection

binding Coordination of remedies. An employee who suffers an

injury arising out of and in the course of employment while
working For an uninsured employer as defined in 33-7i-501 or

an employee’s beneficiaries in injuries resulting in death

may eleck-—--te———aither---receive pursue all remedies

concurrently, including but not limited to;

-3- 4B 529
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(1) &a claim for benefits from the uninsured employers'

fund; er-pursue

{2) a damage action against the employers--Heweversy
once--an—eatsction—has-seen-made-to-either-take-from-the-fund
or-purste-a-~damage-aceion;-the-siection-is-finai-and-binding
an-the-—smpioyes—-or-tha-smpioyeeis-penafictaries;-heirsz-—and
parsenai-—-—--representativesi-~-An--injured--employee--er--the
empieyenis-beneficiaries-may-not-receive-both-benefits—~from

the——fund--and--purane--a--damage-aetion: in accordance with

39-71-509;

(3) an independent action against an employer as

provided in [section &]; or

(4) any other civil remedy provided by law."

NEW SECTION. Section 3. Setoffs to claim against
fund. A claim for benefits from the uninsured employer's
fund must be discharged, finally or periodically, to the
extent that an employee or the employee's beneficiaries
receive actual monetary compensation by judgment or
settlement from the uninsured employer, a third party whe
shares liability as defiﬁed in 39-71-412, or a fellow
emrployee who shares liability as defined in 39-71-413.

Section 4. Section 39-71-510, MCA, is amended to read:

"39-71-510, Limitation on benefit entitlement under
fund. Notwithstanding the provisions of 39-71-407,

39-71-302, and 39-71-593., injured employees or an employee's

-4 HB 529
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beneficiaries who eteet--toa--receive pursue a claim For

benefits from the uninsured employers' fund are not granted
an entitlement by this state for full workers' compensation
benefits from the fund. Benefits from the fund must be paid
in accordance with the sums in the fund. If the division
determines at any time that the sums in the fund are not
adequate to fully pay all claims, the division may make
appropriate proporticnate reductions in benefits to all
claimants. The reductions do not entitle claimants to
retroactive reimbursements in the future."

Section 5, Section 39-71-509, MCA, is amended to read:

"39-71-509. Election--to—bring--action Action against
uninsured employer -- limitation of employer's defenses. TIf
an injured employee or the employee's beneficiaries elemet-ta
bring an action to reccover damages for personal injuries
sustained or for death resulting from personal injuries so
sustained, it is not a defense for the employer that the:

{1) employee was negligent unless such negligence was
willful;

(2) injury was caused by the negligence of a fellow
employee; or

(3) employee had assumed the risks inherent in,
incident to, or arising out of his empleoyment or arising
from the failure of the employer to provide and maintain a

reasonably safe place to work or reasonably safe tools or

~5= HB 529
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appliances."

NEW SECTION. Section 6. Independent cause of action.
(1} An injured employee or the employee's beneficiaries have
an independent cause of action against an uninsured employer
for failure to be enrolled in a compensation plan as
required by this chapter.

{2) In such an action, prima facie liability of the
uninsured employer exists if the claimant proves, by a
preponderance of the evidence, that:

(a) the employer was required by law to be enrclled
under compensation plan No. 1, 2, or 3 with respect to the
claimant; and

(b} the employer was not so enrolled on the date of
the injury or death,

(3} It is not a defense to such an action that the
employee had knowledge of or consented to the empleyer's
failure to carry insurance or that the employee was
negligent in permitting such failure to exist.

{4) The amount of recoverable damages in such an
action is the amount of compensation that the employee would
have received had the employer been properly enrolled under
cempensation plan Ne. 1, 2, or 3.

+53--taj-if--the--uninsured-—-emplcyer-is-a-cerperations
the—owners7—ofEicersT—or—directoes~cf—the—:a:poraticn—muy—Se

4atned-as-defendanca-in-the-actionst

—§- HB 529
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tb}——ff-te-is-shown-by-a-preponderance-of-the-—-avidence
thae-an-owner;-officer;—or-director-was-persenatiy-negtigent
in-—faiting-te-enreti-under-a-compensatien-pitan-ea-behatf-of
the-corperationy—a-judgment--may--be--rendered--againat--the
owner;-officery-or-director-jointlty-and-severatliy-for-ati-or
a--pertion--of-the-finat-damages—avarded-to-the-ctatmant;-in
accerdance-with-27-1-763+

tey--Et-is-not-a-defense—-for--sn--owner;--officar;—-ar
directer—-that-he-was-acting-as-an-agent-sf-the-cerparations

t6}r(5) A plaintiff who prevails in an action brought
under this section is entitled to recover reasonable costs
and attorney fees incurred in the action, in addition to his
damages.

NEW SECTION. Section 7. Distriet court venue for
independent cause of action. An injured employee or an
employee's beneficiaries pursuing an independent cause gf
action pursuant to {section 6] must bring such action in the
district court in the district where the claimant resides or
where the alleged violation occurred. The court may grant
such interim relief as it considers appropriate, including
but not limited teo injunctive relief, attachment, or
receivership.

NEW SECTION. Section B. Requirement to serve papers,
In pursuing remedies under this part, aa injured employee or

his beneficiaries shall serve all pleadings and all other

-7- HB 529
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litigation papers on the division and the uninsured
employer, regardless of whether the division or the
uninsured employer is a party to the particular action to
which the papers relate,

NEW SECTION. Section 9. Setoffs., Any actual monetary
compensation received by judgment or settlement by the
injured employee or the employee's beneficiaries under
39-71-509 or {section 6] may be offset by the uninsured
employer against his remaining 1liability wunder those
sections.

NEW SECTION. Section 10. Settlement. The division,
the uninsured employer, the injured employee or his
beneficiaries, a third party who shares liability as defined
in 39-71-412, or a fellow employee who shares liability as
defined in 39-71-413 may enter into a settlement agreement
to finally settle the rights and liabilities under this part
of any or all of the parties. Such a settlement is subject
to division approval in accordance with 39-71-741.

Section 11. Section 39-71-2905, MCA, 1is amended to
read:

"39-71-2905. Petition to workers' compensation judge.
A claimant or an insurer who has a dispute concerning any
benefits under chapter 71 of this title may petition the
workers' compensation judge for a determination of the

dispute. The judge, after a hearing, shall make a

-8- HB 529



10
11
12
13
14
15
186
17
18

HB 0529/02

determination of the dispute in accordance with the law as
set forth in chapter 71 of this title. If the dispute
relates to benefits due a claimant under chapter 71, the
judge shall fix and determine any benefits to be paid and
specify the manner of payment. The workers' compensation
judge has exclusive Jjurisdiction to make determinations

concerning disputes under chapter 71, except as provided in

[section 7]. The penalties and assessments allowed against
an insurer under chapter 71 are the exclusive penalties and
assessments that can be assessed against an insurer for
disputes arising under chapter 71."

NEW SECTTION. Section 12. Extensicen of authority. Any
existing authority of the division of workers' compensation
to make rules on the subject of the provisions of this act
is extended to the provisions of this act.

NEW SECTION. Section 13. Codification instruction.
Sections 3 and 6 through 10 are intended to be codified as
an integral part of Title 3%, chapter 71, part 5.

-End-
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HOUSE BILL NO. 529
INTRODUCED BY ADDY

A BILL FOR AN ACT ENTITLED: "AN ACT OELINEATING AND
EXPANDING THE CAUSES OF ACTION AND REMEDIES AVAILABLE TO AN
INJURED EMPLOYEE OF AN UNINSURED EMPLOYER OR TO THE
EMPLOYEE'S BENEFICIARIES; AMENDING SECTIONS 39-71-504,
39-71-508 THROUGH 39-71-510, AND 39-71-290S, MCA."

WHEREAS, it is the public policy of the State of
Montana to ensure that every employee who is required to be
covered under the state's workers' compensation laws, or his
beneficiaries, receive, in the event of compensable injury
or death, the monetary compensation toc which they are
entitled or a:eladjudged to be entitled under Title 139,
chapter 71, part 7; and

WHEREAS,  under current laws, an employee of an
uninsured employer or the employee'a beneficiaries are
significantly impeded in the ability to recover full or
partial compensation for a compensable injury or death; and

HHEREAS; this situation exists because of all of the
following factors:

{1) There is a significant nrumber of uningured
employers in Montana.

(2) The insured employers' fund is, for all practical
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purposes, insolvent.

(3) Existing remedies for an injured employee or his
beneficiaries are inadequate, particularly when the
negligence of the employer is not or cannot be proven to be

the proximate cause of the injury or death.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-71-504, MCA, is amended to read:

"39-71-504. Funding of Eund -- option for agreement

between divigsion and injured employee. The fund =hall be

funded in the following manner:

{1) The division shall require that the uninsured
employer pay to the fund 2 penalty of either double the
prgmium amount the employer would have paid on the payroll
of the employer's workers in this state if the employer had
been enrolled with compensation plan No. 3 dr $200,
whichever is greater. In determining the premium amount Ffor
the calculation of the penalty under this subsection, the
division shall make an assessment on how much premium wouid
have been paid on the employer's past 3-year payroll for
periods within the 3 years vhen the employer was uninsured.
An assessment for payroll paid by the vningured employer for
any time prior to July 1, 1977, may not be made. '

{2) {a) The £fund shall receive from an uninsured

employer an amount equal to all benefits paid or to be paid

-2~ HB 529
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from the fund to an injured employee of the uninsured
employer. However, the uninsured employer's liability under
this subsection (2)(a) may not exceed 5387868 $50,000.

{b) The dollar limitation does not apply to an

uninsured employer's liability to an injured employee or the

employee's beneficiaries under 39-71-509 or [section 6].

(3) The division may determine that the $1,000
assegsments that are charged against an insurer in each case
of an industrial death ynder 39-71-902{1) shall be paid to
the uninsured employers' fund rather than the subsequeat
injury fund.

{4) The division may enter into an agreement with the

injured employee or the employee's beneficiaries to assign

to the employee or the beneficiaries all or part of the

funds received by the division from the uninsured employer

pursuant tc subsection {2){(a)."

Section 2. Section 39-71-508, MCA, is amended to read:
"39-71-508, EBEieckion--of--uninsured--employee--¢o-take
under-che-fund-or-bring—action-againac-empioyer————- eteeeion

binding Coordination of remedies. An employee who suffers an

injury arising out of and in the course of employment while
working for an uninsured employer as defined ir 39-71-501 or
an employee's beneficiaries in injuries resulting in death

may elect-—-to---gither---redeive purgue all remedies

concurrently, including but not limited to;
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(L) a claim for benefits from the uninsured employers'

.

fund; er-pursue

{2} a damage action against the employerv—-Hewevery
ance-—an-ctection-has-been-made-to-either-take-frem-the~fund
or-purauve-a-damage-actienr-the-eleceion-is-finai-and-binding
on-the-empieyee-or-the-employeels-beneficiariesr—heiray—-and
perscnal---representativesc——-An--injured-—employee-—-or-—the
empioyecls-beneficiaries-may-not-receive~-bath-benefies-—From

the--fund--and--pursue-—-a-~damage-actions in accordance with

39-71-509;

{3} an independent action against an employer as

provided in (section &]; or

(4} any cther civil remedy provided by law."”

REW SECTION. Section 3. Setoffs ta claim against
fund. A claim for benefits £from the uninsured employer's
fund must be discharged, finally or periodically, tb the
extent that an employee or the employee's beneficiaries
receive actual monetary compensation by judgment or
sectlement from the uninsured employer, a third party who
shares 1liability as defined in 39-71-412, or a fellow
erployee who shares liability as defined in 39-71-413.

Section 4. Section 39-71-510, MCA, is amended to tead:

"39-71-510. Limitation on benefit entitleﬁent under
fund. Notwithstanding the - provisions of  39-71-407,
39-71-502, and 39-71-5D03, injured employees or an employee's

-4~ HB 529
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beneficiaries who eiect--to--receive pursve a claim for

benefits from the uninsured employers' fund are not granted
an entitlement by this state for full workers' compensation
benefits from the fund. Benefits from the fund must be paid
in accordance with the sums in the fund. If the division
determines at any time that the sums in the fund are not
adequate to fully pay all claims, the division may make
appropriate proportionate reductisns in benefits to all
claimants. The reductions do not entitle claimants to
retroactive reimbursements in the future."

Section 5. Section 39-71-509, MCA, is amended to read:

“39-71-509. Electisn—-te--bring--action Action against
uninsured employér -- limitation of employer's defenses. If
an injured employee or the employee's beneficiaries eteet-to
bring an action _to recover damages for personal injuries
sustained or for death resulting from personal injuries so
sustained, it is not a defense Eor the employer that the:

(1) employee was negligent unless such neqligence was
willful; '

(2) injury was caused by the negligence of a fellow
employee; or

(3) employee had -assumed the risks inherent in,
incident to, or arising out of his employment or arising
from the failure of the employer to. provide and maintain a

reasonably safe place ta work or reasonably safe tools or
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appliances."

NEW SECTION. Section 6. Independent cause of action.
{1) An injured employee or the employee's beneficiaries have
an independent cause of action against an uninsured employer
for failure to be enrolled in a compensation plan as
required by this chapter. )

(2) In such an action, prima facie liability of the
uninsured employer exists if the ~claimant provés, by a
preponderance of the evidence, that:

(a) the employer was required by law to be enrolled
under compensation plan No. 1, 2, or 3 with respect to the
claimant; and

(b} the employer’ was not s0 enrclled on the date of
the injury or death..

(3} It is not a defense to such an action that the
employee had knowledge  of or consented to the employer's
failure to carry insurance or that the employee was
negligent in permitting such failure to exist.

{4) The amount of recoverable damages in such an
action is the amount of compensation that the employee would
have received had the employer been préperly enrolled under
compensation plan No. 1, 2, or 3. '

‘ t5¢-~ta}-if--the--uninsuvred--employer—-is-a-ecorporations
the-ownersy-afficeray-or-directors-of-the-corpoeration-may-be

Joined-as-defendanta-in-the-agtienr
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thy-~$£-it-ins-shown-by-a-prepondarance-of-the--avidence
ehat-aa—evnerf-officerf—or—directar~was~persanaiiy-négiigent
fn--Eaiiing—te-enroii-under‘q—compensutionvpian;en-behaif—of
the-eorporations-a-Judgnent-——may-—-be--renderad--ageinst--the
awnerr-cfficery-or-director-jointiy-and-severatiy-for-ati-or
a-—pertéen-~eé—the-Eénai»aamagea-awurded-ho—the—eiaimantr-én
accordance-with-27-1-7037

te}--it-is-not-a-defense~-for--an--owner;—-efficar;--or
director--that-he-was-acting-as-an-agent-of-the-cerporatians

+63(5) A plaintiff who prevails in an action brought
under this section is entitled to recover reasonable costs
and attorney fees incurred in the action, in addition to his
damages.

NEW SECTION. Section 7, Disatrict court venue - for
independent cause of action. An injured employee or an
employee’s beneficiaries pursuing an independent cause of
action pursuant to [section 6] must bring such action in the
district court in the district where the claimant resides or
where the -alleged violation occurred. The court may grant
such interim relief as it considers appropriate, including
but not limited to injunctive relief, attachment, or
receivership. '

NEW SECTION. Section 8. Requirément to serve papers.
In pursuing remedies under this part, an injured employee or

his beneficiaries shall serve all pleadings and all other
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litigation papers on the division and the uninsured
employer, regardless of whether .the. division or the
uninsured employer is a party to the particular action to
which the papers relate. ‘

NEW SECTION. Section 9. Setoffs. Any aciual monetary
compensation received by judgment or settleﬁent by the
injured  employee or the employee's beneficiaries under
39-71-509 or [section 6] may be offset by the uninsured
employer against his remaining 1liability under those
sections,

NEW SECTION, Section 18. Settlement. The division,
the uninsured employer, the injured employee or his
beneficiaries, a third party who shares liability as defined
in 39-71-412, or a fellow employee who shares liability as
defined inm 39-71-413 may enter into a settlement agreement
to finally settle the rights and liabilities under this part
of any or all of the parties. Such a settlement is éﬁbject
to division approval in accordance with 39-71-741,

Section 11. Section 39-71-2905, MCA, is amended to

¥39-71~2905., Petition to workers' compensation jﬁdge.
A claimant or an insurer who has a dispute concerning any
benefits under chapter 71 of this title may petition the
workers' compensation judge for a determination of the

dispute, The .judge. after a hearing, ' shall make a

-8~ HB 529
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determination of the dispute in accordance with the law as
set forth in chapter 71 of this title. If the dispute

relates to benefits due a claimant under chapter 71, the

" judge shall fix and determine any benefits to be paid and

specify the manner of payment. The workers' compensation
judge has exclusive jurisdiction tc make determinations

concerning disputes under chapter 71, except as provided in

[section 7]. The penalties and assessments allowed against
an insurer under chapter 71 are the exclusive penalties and
asgessments that can be assessed against an insurer for
disputes arising under chapter 71."

NEW SECTION. Section 12. .Extension of authority. Any
existing authority of the division of workers' compensation
to make rules on the subject of the provisions of this act
is extended to the provisions of this act.

NEW SECTION. Section 13. Codification instruction.
Sections 3 and 6 through 10 are intended to be codified as
an ihteqral part of Title 39, chapter 71, part 5.

-End- '
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HOUSE BILL NO. 529
INTRODUCED BY ADDY
A BILL FOR AN ACT ENTITLED: "AN ACT DELINEATING AND

EXPANDING THE €AUSES QF ACTION AND REMEPIES AVAILABLE TO AN
INJURED EMPLOYEE OF AN UNINSURED EMPLOYER OR TO THE
EMPLOYEE'S BENEFICIARIES; AMENDING SECTIONS 39-71-504,

39~71~508 THROUGH 39-71-510, AND 39-71-2905, MCA."

WHEREAS, it is the public policy of the State of
Montana to ensure that every employee who is required to be
covered under the state's workers' compensation laws, or his
beneficiaries, receive, in the event of compensable injury
or death, the monetary compensation to which they are
entitled or are adjudged to be entitled under Title 39,
chapter 71, part 7; and

WHEREAS, under current laws, an employse of an
uninsured employer or the employee‘'s beneficiaries are
significantly impeded in the ability to recover full or
partial compensation for a compensable injury or death; and

WHEREAS, this situation exists because of all of the
following factors:

(1) There 1s a significant number of uninsured
employers in Montana.

{2) The #nwured UNINSURED employers' fund is, for all

Z‘\ {Montana Legisiative Caunci

10
11
12
13
14
15
18
17
18
19
20
21
22
23
24

25

HB 0529/03

practical purposes, insolvent.

{3) Existing remedies for an injured employee or his
beneficiaries are inadequate, particularly when the
negligence of the employer is not or cannct be proven to be

the proximate cause of the injury or death.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-71-504, MCA, is amended to read:

"39-71-504. PFunding of fund -- option for agreement

between division and injured employee. The Ffund shall be

funded in the following manner:

(1) The division shall require that the uninsured
employer pay to the fund a penalty of either double the
premium amount the empicyer would have paid on the payroll
of the employer's workers in this state if the employer had
been enrcolled with compensaticon plan No. 3 or $200,
whichever is greater. In determining the premium amount for
the calculation of the penalty under this subsection, the
division shall make an assessment on how much premium would
have been paid on the employer's past 3-year payroll for
pericds within the 3 years when the employer was uninsured,
An assessment for payroll paid by the uninsured employer for
any time prior to July 1, 1977, may not be made.

{2) (a) The fund shall receive from an uninsured

employer an amount equal to all benefits pald or te be paia

-2 HB 529
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from the fund to an injured employee of the uninsured
employer. However, the uninsured employer's liability wunder
this subsection (2)(a) may not exceed $38,888 $50,000.

(b) The dollar limitation does not apply to an

uninsured employer's liability te an injured employee or the

gemployee's beneficiaries under 39-71-509 or {section 6}.

{3) The division may determine that the $1,000
assessments that are charged against an insurer in each case
of an industrial death under 39-71-902(1) shall be paid to
the uninsured employers' fund rather than the subsequent
injury fund.

{4) The division may enter into an agreement with the

injured employee or the employee's beneficiaries to assign

toc the employee or the beneficiaries all or part of the

funds received by the division from the uninsured employer

pursuant to subsection (2)f{a)."

Section 2. Section 39-71-508, MCA, is amended to read:
%39-71-508, EBieetien--af--uninsured--empioyee--to-eake
ynder-the-fund-or-bring-action-againat-employer——--- rteskion

binding Coordination of remedies. An employee who suffers an

injury arising out of and in the course of employment while
working for an uninsured emplioyer as defined in 39-71-501 or
an employee's beneficiaries in injuries resulting in death

may eteck-——ta---either---receive pursue all remedies

concurrently, including but not limited to:
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{1) a claim for benefits from the uninsured employers'

fund; er-pursue

(2) a damage action against the employers--Howevers;y
ence--an-eiection-has-been-made-to-eitther-take-from-the-fund
or-purasue-a-damage-actiony-the-etection-ta-finat-and-binding
en-the-empioyee-or-the-emptoyeets-benefretartesy-hetrsy-—and
personal---representatives:---An--injured--empieyee—or--the
emplioyeeis-benefictartes-may-not-receive-both-benefits——from

the--fund--and--pursus-—a—-damage-acttens in accordance with

39-71-509;

{3) an independent action against an employer as

provided in {section 6]; or

{4) any other ciwvil remedy provided by law."”

NEW SECTION. Section 3. Setoffs to claim against
fund. A claim for benefits from the uninsured employer's
fund must be discharged, finally or periodically, to the
extent that an emplcyee or the employee's beneficiaries
receive actual menetary compensation by Jjudgment or
gettlement from the uninsured employer, a third party who
shares liability as defined in 39-71-412, or a fellow
employee who shares liability as defined in 39-71-413.

Section 4. Section 39-71-510, MCA, is amended to read:

"39-71-510. Limitaticn on benefit entitlement under
fund. Notwithstanding the provisions of 39-71-407,

39-71-502, and 139-71-503, injured employees or an employee's
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peneficiaries who eleet--to--reeeive pursue a claim for

benefits from the uninsured employers' fund are not granted
an entitlement by this state for full workers' compensation
benefits £from the fund. Benefits from the fund must be paid
in accordance with the sums in the fund. If the division
determines at any time that the sums in the fund are not
adegquate to fully pay all claims, the divisicon may make
appropriate proportionate reductions in  benefits to all
clalmants. The reductions do not entitle claimants (o
retroactive reimbursements in the future."

Section 5. Section 39-71-509, MCA, is amended to read:

"39-71-509. Eiection--to--bring--action Action against
uninsured employer -- limitation of employer's defenses. If
an injured employee or the employee's beneficiaries eitees-to
bring an action to recover damages for personal injuries
sustained or for death resulting from perscnal injuries so
sustained, it 1s not a defense for the employer that the:

{1) employee was negligent unless such negligence was
willful;

(2) injury was caused by the negligence of a fellow
emplcyee; or

(3) employee had assumed the risks inherent in,
iacident to, or arising out of his employment or arising
frem the fatlure of the employer to provide and maintain a

reascnably safe place to work or reasonably safe tocls or
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appliances."

NEW SECTION. Section 6. Independent cause of action.
{1) An injured employee or the employee's beneficiaries have
an independent cause of action against an uninsured employer
for failure to be enrolled in a compensation plan as
required by this chapter.

(2) In such an action, prima facie liability of the
uninsured employer exists 1f the claimant proves, by a
preponderance of the evidence, that:

{(a) the employer was required by law to be enrolled
under compensation plan No. 1, 2, or 3 with respect to the
claimant; and

{b)y the employer was not s¢ enrolled on the date of
the injury or death.

{3) It is not a defense to such an action that the
employee had knowledge of or consented to the employer's
failure to carry Iinsurance or that the emplayee was
negligent in permitting such failure to exist.

(4) The amount of recoverable damages in such an
action ig the amount of ccmpensation that the employee would
have received had the employer been properly enrcolied under
compensation pian No. 1, 2, or 3.

t53--tay-tf--che-—untnspred--empiover-is-a-cerparatrony
the-owners;-sfficeray-ar-dicaceora-of-the-corporatien-may-be

jotned-as-defendants-itn-the-acriens
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tb}--¥£-1t-t=-shown-by-a-preponderance-cf-the--esvideneca

chat-an-owner;-officery-or-director-was-personatiy-negiigent

in-—fatiing-to-enroti-under-a-compensation-pian-an-behaif-of

the-cerporationry-a-judgment--may—-be--rendered--agatnse--the
owners-officery-ar-directer-jointiy-and-severatiy-for-aki-or
a--portion--af-the-final-damages-awarded-re-the-cistmanes—in
aceerdance-with-27-3-783~

ted——Ft-ts-not-a-defense—--for--an--owner;--officery——or
dtrector-—-that-he-was-acting-as-an-agent-of-the-corporatien=

+63{5) A plaintiff who prevails in an action brought
under this section is entitled to recover reasonable costs
and atteorney fees incurred in the action, in addition to his
damages.

NEW SECTION. Section 7. District court venue for
independent cause of action. An injured employee or an
employee’'s beneficiaries pursuing an independent cause of
action pursuant to [section 6] must bring such action in the
district court in the district where the claimant resides ot
where the alleged vioclation occurred. The court may grant
such interim relief as it considers appropriate, including
but not limited to injunctive relief, attachment, or
receivership.

NEW SECTION. Section 8. Requirement to serve papers.
In pursuing remedies under this part, an injured employee or

his beneficiaries shall serve all pleadings and all other
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litigation papers on the division and the uninsured
employer, regardless of whether the division or the
uninsured employer is a party to the particular action to
which the papers relate,’

NEW SECTION. Section 9. Setoffs. Any actua.. monetary
compensation received by judgment or settlement by the
injured employee or the employee's beneficiaries -under
39-71-509 or [secticon 6] may be offset by the uninsured
employer against his remaining liability under thaose
sections.

NEW SECTION. Sectiocon 10, Settlement. The division,
the uninsured employer, the injured employee or his
beneficiaries, a third party who shares liability as defined
in 39-71-412, or a fellow employee who shares 1liability as
defined in 39-71-413 may enter into a settlement agreement
to finally settle the rights and liabilities under this part
of any or all of the parties, Such a settlement 1is subject
to division approval in accordance with 39-71-741.

Section 11. Section 39-71-290%, MCA, is amended to
read:

"39-71-2905. Petition to workers' compensation judge,
A claimant or an insurer who has a dispute concerning any
benefits under chapter 71 of this title may petition the
workers' compensation Jjudge for a determinaticn cf the

dispute. The judge, after a hearing, shall make a

~B- HB 52%



10
11
12
13
14
15
16
17

18

EB 0529/03

determination of the dispute in accordance with the law as
set forth in chapter 71 of this title. TIf the digpute
relates to benefits due a claimant under chapter 71, the
judge shall Eix and determine any benefits to be paid and
specify the manner of payment. The workers' compensation
judge has exclusive jurisdiction to make determinations

concerning disputes under chapter 71, except as provided in

[section 7]. The penalties and assessments allowed against
an insurer under chapter 71 are the exclusive penalties and
assessments that can be assessed against an insurer for
digputes arising under chapter 71."

NEW SECTION. Section 12. Extension of authority. Any
existing authority of the division of workers' conpensation
to make rules on the subject of the provisions of this act
is extended to the provisicns of this act.

NEW SECTION. Section 13. Codification instruction.
Sections 3 and 6 through 10 are intended to be codified as
an integral part of Title 39, chapter 71, part 5.

-End-
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