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A BILL F AN ACT N ~ T RESurRINGM/./AIN r)UA 
PUBLIC EMPLOYERS TO USE SCORED PROCEDURES FOR SELECTING t;~ 
PERSONS FOR APPOINTMENT TO CERTAIN POSITIONS; GRANTIN~~ 
PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBL~ 

RELATIVES IN APPOINTMENT TO THESE POSITIONS AND IN RETENTION 

DURING REDUCTIONS IN FORCE; ELIMINATING THE PREFERENCE 

PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES UNDER THE 

MONTANA VETERANS' AND HANDICAPPED PERSONS' EMPLOYMENT 

PREFERENCE ACT AND REVISING THE PREFERENCE PROVIDED TO 

HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES UNDER THAT 

ACT; AMENDING SECTIONS 10-2-402, 39-30-101 THROUGH 

39-30-103, 39-30-201 THROUGH 39-30-203, 39-30-207, 49-2-405, 

AND 49-3-103, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For the purposes 

of [sections l through 7], the following definitions apply: 

{1) ''Active duty'' means full-time duty with military 

pay and allowances in the armed forces, except for training, 

for determining physical fitness, or for service in the 

reserves or national guards. 

(2) ''Armed forces'' means the United States army, navy, 

~"' , .. , .. ,, .. '"""'" 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

LC 0245/01 

air force, marine corps, and coast guard. 

(3) "Disabled veteran" means a person, whether or not 

he is a veteran as defined in this section, who was 

separated under honorable conditions from active duty in the 

armed forces and has established the present existence of a 

service-connected disability or is receiving compensation, 

disability retirement benefits, or pension because of a 

pub~ic statute administered by the veterans administration 

or a military department. 

(4) ''Eligible relative" means: 

(a) the unmarried surviving spouse of a veteran or 

disabled veteran; 

(b) the spouse of a disabled veteran who is unable to 

qualify for appointment to a position; 

(c) the mother of a veteran who lost his life under 

honorable conditions while serving in the armed forces 

during a period named in subsections (9)(a) through (c) if: 

{i) her husband is totally and permanently disabled; 

(ii) she is widowed, divorced, or separated from the 

father and has not remarried: or 

(iii} she has remarried but is widowed, divorced, or 

legally separated from her husband when preference 1s 

claimed; and 

(d) the mother of a service-connected permanently and 

totally disabled veteran if: 

INTRODUCED BILL 
-2- H8 '173 
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(i} her husband is totally and permanently disabled; 

(ii) she is widowed, divorced, or separated from the 

father and has not remarried; or 

(iii) she has remarried but is widowed, divorced, or 

legally separated from her husband when preference is 

claimed. 

(5) "Position" means a permanent, temporary, or 

seasonal position as defined in 2-18-101 for a state 

position or a similar permanent, temporary, or seasonal 

position with a public employer other than the state. 

However, the term does not include: 

(a) a state or local elected official; 

(b) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(C) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(d) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 

(e) engagement as an independent 

employment by an independent contractor. 

(a) "Public employer'' means: 

contractor or 

( 6) 

( i) any department, office, board, bureau, commission, 

agency, college, including a community college, 
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postsecondary vocational-technical center or program, 

university, or other instrumentality of the executive branch 

of the government of the state of Montana; and 

(ii) any county, city, town, or school district. 

(b) The term does not include any 1nstrumentality of 

the legislative or judicial branches of the government of 

the state of Montana. 

(7) ''Under honorable conditions'' means a discharge or 

separation from active duty characterized as under honorable 

conditions. The term includes honorable discharges and 

general discharges but does not include dishonorable 

discharges or other administrative discharges characterized 

as other than honorable. 

(8) (a) "Veteran" means a person who was separated 

under honorable conditions from active duty in the armed 

forces performed: 

(i} in a war; 

(ii) in a campaign or expedition for which a campaign 

badge has been authorized by the United States congress or 

the United States department of defense; 

(iii) during the period beginning April 28, 1952, and 

ending July 1, 1955; or 

(iv} for more than 180 consecutive days, other than for 

training, any part of which occurred during the period 

beginning February 1, 1955, and ending October 14, 1976. 

-4-
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(b) The term does not include a retired member of the 

United States armed forces who is eligible for or receiving 

a military retirement allowance based on length of service 

and does not include any other retired member of a public 

retirement system, except social security, that is supported 

in whole or in part by tax revenues. 

(9) 11 War" means: 

(a) the Spanish-American War, beginning on April 21, 

1898, and ending on July 4, 1902, both dates inclusive; 

(b} World War I, beginning on April 6, 1917, and 

ending on July 2, 1921, both dates inclusive; and 

(c) World War II, beginning an December 7, 1941, and 

ending on April 28, 1952, both dates inclusive. 

NEW SECTION. Section 2. Scored procedures required. 

For the purpose of applying the point preference provided 

for in [section 3] and Title 39, chapter 30, a public 

employer shall use a scored procedure or a combination of 

scored procedures totaling 100 points for selecting a person 

for appointment to a position. Scored procedures may 

include written examinations, structured oral interviews, 

performance tests, or other 

fairly test the relative 

applicant for a position. 

quantifiable procedures that 

capacity and fitness of an 

NEW SECTION. Section 3. Additional points for certain 

dpplicants. (l} Except as provided in subsections (2) and 
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(3), a public employer shall add the following points to the 

score of an applicant for appointment to a position who 

received 70 points or more in a scored procedure: 

(a) five points if the applicant is a veteran; and 

(b) ten points if the applicant is a disabled veteran 

or an eligible relative. 

(2) No veteran, disabled veteran, oc eligible relative 

is entitled to the points under subsection (1) unless the 

person is a United States citizen. 

(3) A disabled veteran who receives 10 points under 

subsection (l)(b) is not entitled to an additional 5 points 

under subsection (l)(a). 

NEW SE~TION. Section 4. Notice and claim of 

preference. (l) A public employer shall, by posting or on 

the application form, give notice of the point preference 

provided in [section 3]. 

{2) A job applicant who believes he has a point 

preference shall claim the preference in writing before the 

time for filing applications for the position involved has 

passed. Failure to make a timely preference claim for a 

position is a complete defense to an action in regard to 

that position under [section 5]. 

(3) If an applicanc for a position makes a timely 

written preference claim, the public employer shall give 

written notice of its hiring decision to the applicant 

-6-
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claiming preference. 

NEW SECTION. Section 5. Enforcement of preference. 

(1) An applicant who believes he is entitled to but has not 

been given the 

within 30 days of 

decision provided 

point preference under (section 3] may, 

receipt of the notice of the hiring 

for in [section 4], submit to the public 

employer a written request for an explanation of the public 

employer's hiring decision. Within 15 days of receipt of the 

request, the public employer shall give the applicant a 

written explanation. 

(2) The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts which on theic face entitle the applicant to a point 

preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the points under [section 3] and 

m~de a reasonable hiring decision. The applicant nas the 

burden of proving by a preponderance of the evidence that he 
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is a preference eligible applicant. 

(b) The time to appear provided in subsection (3)(a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to st~bsection {3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3}(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees, court costs, and an 

amount equal to 150% of the wages that the applicant would 

have received had he been appointed to the position. The 

remedy provided by this section is the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief in an action for violation of this chapter. 

(4) Failure of an applicant to file a petition under 

subsection {2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (l) within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

-8-
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conflict with this section. 

NEW SECTION. Section 6. Retention during reduction in 

force. (1) Except as provided in subsections (2) and (3), 

during a reduction in force, a public employer shall retain 

in a position a: 

(a) veteran, disabled veteran, or eligible relative 

whose performance has not been rated unacceptable under a 

performance appraisal system, over other employees with 

similar job duties, qualifications, and length of service; 

and 

(b) disabled veteran with a service-connected 

disability of 30% or more whose performance has not been 

rated unacceptable under 

over other veterans, 

a performance appraisal 

disabled veterans, and 

system, 

eligible 

relatives with similar job duties, qualifications, and 

length of service. 

(2) No employee is entitled to preference in retention 

under subsection (1) unless the person is a United States 

citizen. 

(3) The preference in retention under subsection {l) 

does not apply to a position covered by a collective 

bargaining agreement. 

NEW SECTION. Section 7. Adoption of rules. The 

department of ddministration shall adopt rules implementing 

(sections l through 6]. The department's rules apply to all 
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public employers, local as well as state. 

Section 8. Section 10-2-402, MCA, is amended to read: 

"10-2-402. Superintendent to be given veterans' 

preference. In the selection of the superintendent of the 

Montana veterans• home, the department of institutions shall 

apply the preference granted to veterans and disabled 

veterans under [section 3], but not the preference granted 

to other persons, by Title 39, chapter 30." 

Section 9. Section 39-30-101, MCA, is amended to read: 

"39-30-101. Short title. This chapter may be cited as 

the "Montana Ve~eran~.L-al"td Handicapped Persons' 

Preference Act"." 

Employment 

Section 10. Section 39-30-102, MCA, is amended to 

read: 

''39-30-102. Purposes. The purposes of this chapter are 

to reeogn±ze-vete~ane-al"td-d±sab±ed-~eteral"t~-£or--eerv±ee--to 

the±r--eottntry, recognize past 

against handicapped persons, 

employment discrimination 

and facilitate the 

habilitation, rehabilitation, and readjustment of veterans, 

O±sab~ed-Yetere.ne,--and-hand±ee:pped: these persons." 

Section 11. Section 39-30-103, MCA, is amended to 

read: 

''39-30-103. Definitions. For the purposes of this 

chapter, the following definitions apply: 

t±t--uAet±~e-dtttyll-meBns-ftt±±-t±me-dttty-ot~er-th8n--fer 

-10-
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treining--±n--the--reg~tar--eempenents--eE-~he-Hnited-State~ 

~rmy,-air-feree,-navyT-marine-eerp~,--or--eeast--g~ard--with 

f~±i--pay--and-aiiowaneeso-The-term-does-net-±nelude-monthiy 

dr±ils,--summer--eneampments,--initiai--training,--or--ether 

inaetive--or--aetive-dttty-£or-training-±n-the-nat±onal-g~ard 

or-reserves~ 

tZt--ua±sabled-veteranu-Means-an-individualr-whe~her-or 

not-he-i~-a-veteran-as-defined-in-this-seetion7 -who~ 

tat--served-on-aetive-dttty1 

tht--has--been--se~arated--from--serv~ee--by--honorabie 

diseharqe;-and 

tet--su££ers--a-serviee-eonneeted-disae±±ity-determined 

by- th e-l::J r'l :t t l!d- Ste: tes-ve~e rein~- e:dm:t n i ~ tre: t :ton·- to--be--3 9%- -or 

merl!-d~se:bi-inqo 

Htill "Eligible spouse" means~ 

tet--the--ttrtreme:rried-~~rv~v~ng-spott~e-of-e:-vetere:n-who 

died-while-on-ac~ive-d~ty-or-whoee--death--resuited--£rom--e: 

servic~-eonneeted-d~sability~-~r 

tbt the spouse of~ 

tit--e:-disabied-vetere:n-determined-by-the-~n:tted-States 

vetere:ns--administration--to--have--a-xee%-serviee-conneeted 

disability-who-:ts-tlnabie-to-ttse--h±s--empioyment--preferen~e 

beee:Hse-o£-his-d±sabiiity; 

t±±t-a--person--on-active-doty-determ±ned-by-the-~n±tl!d 

States-go~ernment-to-be-missing-in-e:~t±on-or-e:--pri~oner--of 
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we:r7-or 

ti±±t a handicapped person determined by the department 

of social and rehabilitation services to have a 100% 

disability who is unable to use his er,.ployment preference 

because of his disability. 

t4t ill "!Iandi capped person" means an individual 

certified by the department of social and rehabilitation 

services to have a physical or mental impairment that 

substantially limits one or more major life activities, such 

as writing, seeing, hearing, speaking, or mobility, and 

which limits the individual's ability to obtain, retain, or 

advance in employment. 

tStill (a) 11 Initial hiring" means a personnel action 

for which applications are solicited from outside the r·a-nk.s 

of the current employees of~ 

(i) a departm~nt, as defined in 2-15-102, for a 

position within the executive branch; 

( ii) a legislative agency, such as the consumer 

counsel, environmental quality council~ office of the 

legislative auditor, legislative council, or office of the 

legislative fiscal analyst, for a position within the 

legislative branch; 

(iii) a judicial agency, such as the office of supreme 

court administrator, office of supreme court clerk, state 

law library, or similar office in a state district court for 

-12-



1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 

22 

23 

24 

25 

LC 0245/0l 

a position within the judicial branch; 

(iv) a city or town for a municipal position, including 

a city or municipal court position: and 

(v) a county for a county position, including a 

justice's court position. 

(b) A personnel action limited to current employees of 

a specific public entity identified in subsections (a){i) 

through (a)(v) of this subsection tSt ill' current employees 

in a reduction-in-force pool who have been laid off from a 

specific public entity identified in subsections (a)(i) 

through (a)(v} of this subsection t5t 121, or current 

participants in a federally authorized employment program is 

not an initial hiring. 

t6till (a) "Mental impairment" means: 

(i) suffering from a disability attributable to mental 

retardation, cerebral palsy, epilepsy, autism, or any other 

neurologically handicapping condition closely related to 

mental retardation and requiring treatment similar to that 

required by mentally retarded individuals; or 

( i i) an organic or mental impairment that has 

substantial adverse effects on an individual's cognitive or 

volitional functions. 

(b) The term mental impairment does not include 

alcoholism or drug addiction and does not include any mental 

impairment, disease, or defect that has been a~serted by the 
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individual claiming the preference as a defense to any 

criminal charge. 

tTtill "Position" means a permanent or seasonal 

position as defined in 2-18-101 for a state position or a 

similar permanent or seasonal position with a public 

employer other than the state. However, the term does not 

include: 

(a) a temporary position as defined in 2-18-101 for a 

state position or similar temporary position with a public 

employer other than the state; 

(b) a state or local elected official; 

(c) employment as an elected official's immediate 

secretary, legal advisor, court reporter, or administrative, 

legislative, or other immediate or first-line aide; 

{d) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(e) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(f) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 

(g) engagement as an independent 

employment by an independent contractor. 

tStill (a) "Public employer" means: 

-14-
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(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, judicial, 

or legislative branch of the government of the state of 

Montana; and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

postsecondary vocational-technical center or program, a 

community college, the board of regents of higher education, 

the Montana university system, a special purpose district, 

an authority, or any political subdivision of the state 

other than a c.unty, city, or town. 

t9t--usub~t~ntialiy--eq~a~--qttaltf~eat±on~u--meon~--~~e 

quaiifications-o£-~wo-or-more-per~on~-among-whom-the--pubiie 

empioyer--eannoe--m~~e--a--rea~6nab%e-deeerm±notion-thae-the 

q~aT±£ieet±ons-held-by-one-~er~o~-are--stgn±~ie~nt±y--better 

~~±ted--£or-the-pos±t±e~-than-the-q~a%if±eat±on~-held-by-the 

other-per~en~• 

fl9t-tat-uveteranu-mean~-a-per~on-who~ 

t±t--~er~ed-on--aetiwe--d~ty--dtlr±n9--time--oE--war--or 

deeiared--nationai--emergeney-or-in-a-eampa±gn-or-exped±t±on 

£or-whieh-a-eampa±gn-bad9e--wa~--attthor±zed--by--the--~n±ted 

States--eongre~~-or-the-Bnited-St~tes-department-o£-defense~ 

a"d 

t±±t-has--bee~--separated--from--serv±ee--by--honor~bTe 

t~Hsehar~e-. 
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tbt--~he--term-does-net-ineiade-a-ret±red-mem~er-o£-the 

~n±ted-States-armed-Eorees-who-±s-ei±9ibie-£or-or--reee±v±ng 

a--miiitary--ret±rement-a%±owanee-based-on-ien9th-of-serv±ee 

and-does-not-±neittde-any-other-retired-~ember--e£--a--p~biie 

ret±remeftt-~ystem,-exeept-soeia±-seetlrity7 -that-~s-stlpported 

in-whoie-or-ift-part-by-tax-revenaes• 

t%±t-uwar-or-deelared-ftatienal-emergeneyu-mean~~ 

tat--Wor±d--War--r,--beg±nn±n9--on--Apr±±--6r-l9l~,-and 

end±ng-en-November-ll,-l9i8r-both-dates-ine±~s±~e~ 

tbt--Worid-War-rr,-beg±nftin9-on-9eeember-?,--±94l,--and 

enrl±ng-on-Beeember-3l,-i946,-both-dates-ine~tlsi~e7 

tet--the---Kerean--eenfliet,--military--exped±t±on,--er 

pol±ee-aetion,-beginn±ng-on-dtlne-iT,--1959,--and--ending--on 

a~ntlary-3±,-1955,-both-daee~-±neitt~ive;-and 

tdt--the-Vietnam-eonEi±et,-~eginning-on-Atlg~~t-57-i964 7 

and-ending-on-M~y-T,-1975,-both-dates-±nei~si~e~·· 

Section 12. Section 39-30-201, MCA, is amended to 

read: 

"39-30-201. Em£j±oyment Point preference in initial 

hiring. (1) tat Except as provided in 10-2-402, in an 

initial hiring for a position, if a job applicant who is a 

~eteran,--dieabled--¥eteran, handicapped person7 or eligible 

spouse meets the eligibility requirements contained in 

39-30-202 and claims a preference as required by 39-30-206, 

a public employer shall h~r~-~he-app~±e~nt--o~er--a~y--other 

-16-
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applieant-w%th-sttbstantiatiy-eqttal-quol±e%eation~-who-is-net 

a-pre£erenee-eli~iete-appl±eane add five points to the score 

of an applicant who received 70 points or more in a scored 

procedure. 

tbt--Tn-an-±nitiai-hir±"g,-a-pMhlie-employer-shall-h±re 

a-disabled-veteran-or--hand±eappe~--person--over--any--other 

preferenee---el±g±ble--appi±eant--w±th--stthetantially--eq~al 

qttalif±eationso 

(2) The employment preference provided for in 

subsection {1) does not apply to a personnel action 

described in subsection tSttbt 11l1El of 39-30-103 or to any 

other personnel action that is not an initial hiring.'' 

Section 13. Section 39-30-202, MCA, is amended to 

read: 

''39-30-202. Eligibility requirements. No ve~er-an 7 

d~~8bie0-~e~e~an, eligible spouse, or handicapped person is 

entitled to receive employment preference as provided in 

39-30-201 unless: 

(l) he is a United States citizen; 

(2) he has resided continuously in the state for at 

least 1 year immediately before applying for employment; 

(3) if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 

for employment 1n the city, town, or county in which 

employment is sought; and 
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(4) he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

duties of the position for which he is applying." 

Section 14. Section 39-30-203, MCA, is amended to 

read: 

''39-30-203. Duration 

39-30-202~L 

of preference. Subject to 

t±t a ~andicapped person,-the or eligible spouse o£--8 

h~nd~~apped-person-as-deseribed-in-~tlbseetiort-t3ttb1tiiit-o£ 

39-39-i93 7 --~--d±sabied-~ete~an7 -or-t~e-~potlse-o£-a-d±~ab~ed 

~ete~a~-a~-de~erieed-±n-sttbseet±en--t3ttbtt±t--e~--39-39-i63 

qualifies for employment preference as long as the disabling 

condition existsr~ 

t%t--e--veteran,--a~-def±rted-i~-39-36-±93t-who-i~-no~-e 

disa6led-ve~e~an,-as-de£ined--in--39-39-i937 --~ttaii£ie~--£or 

emptoyment--p~e£erenee-£or-no-%onge~-than-i5-years-£oiiowin9 

~epa~at±ort-£rom-~erviee--or--£or--no--ionge~--than--5--year~ 

foiiowin9-Beeembe~-~e,-i983,-wh±~hever-±s-later~ 

t3t--the--~ttrviv~n9-~pou~e-e£-a-ve~er8n-a~-de~eribed-±n 

~ttb~eet±on-t3ttat--of--39-39-i93--qtta±i£±e~--for--empioyment 

~referen~e--for-as-ion9-as-the-spott~e-remain~-tlnmarried;-and 

t~t--the-~pott~e-o£-a--person--des~ribed--in--~ttb~eet±on 

t3ttbtt±±+--o£-39-36-i63-qttaii£ies-£or-empioyment-pre£eren~e 

for-as-ion9-a~-the-person-±s-missing-±n-eet±on-or-a-pr±soner 

of-war~" 

-18-



1 

2 

] 

4 

5 

6 

7 

a 

9 

10 

ll 

12 

l3 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0245/01 

Section 15. Section 39-30-207, MCA, is amended to 

read: 

''39-30-207. Enforcement of preference. ( 1) An 

applicant who believes he has not been accorded his rights 

under this chapter may, within 30 days of receipt of the 

notice of the hiring decision provided for in 39-30-206, 

submit to the public employer a written request for an 

explanation of the public employer's hiring decision. Within 

15 days of receipt of the request, the public employer shall 

give the applicant a written explanation. 

(2) The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition lttust state 

facts which on their face entitle the applicant to an 

employment preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the pain..!.§. __ under 39-30-201 and 

made a reasonable ~~~~rmine~±o"-p~~~ttene-to-~~b~eet±on-t9t 

of-39-3B-i93-a~d-th~ hiring decision. Th~ applicant has the 
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burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection (l)(a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3)(a}, the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(C) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section 1s the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief in an action for violation of this chapter. 

{4) Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (l) within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do nat 

conflict with this section.'' 
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Section 16. Section 49-2-405, MCA, is amended to read: 

"49-2-405. Veterans' and handicapped persons' 

employment preference. The application of an--empioyme~t ~ 

preference as provided for in [sections 1 through 7], Title 

39, chapter 30, and 10-2-402 by a public employer as defined 

in [section 1] and 39-30-103 may not be construed to 

7 constitute a violation of this chapter.'' 

8 Section 17. Section 49-J-103, MCA, is amended to read: 

9 ''49-3-103. Permitted distinctions. (1) Nothing in this 

10 chapter shall prohibit any public or private employer: 

11 (a) from enforcing a differentiation based on marital 

12 status, age, or physical or mental handicap when based on a 

13 bona fide occupational qualification reasonably necessary to 

14 the normal operation of the particular business or where the 

15 differentiation is based on reasonable factors other than 

16 age; 

17 (b) from observing the terms of a bona fide seniority 

18 system or any bona fide employee benefit plan, such as a 

19 retirement, pension, or insurance plan, which is not a 

20 subterfuge to evade the purposes of this chapter, except 

21 that no such employee benefit plan shall excuse the failure 

22 to hire any individual; or 

23 [c) from discharging or otherwise disciplining an 

24 individual :or good cause. 

25 (2) The application of ~n-employment ~ preference as 
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provided for in [sections 1 through 7], Title 39, chapter 

30, and 10-2-402 by a public employer as defined in [section 

l] and 39-J0-103 may not be construed to constitute a 

violation of this chapter ... 

-End-

-22-



STATE OF MONTANA 
REQUEST NO. FNN 239-85 

F I S C A L N 0 T E 
Form BD-15 

19 85 , there is hereby submitted a In compliance with a written request received January 26, 
Fiscal Note for H.B. 473 pursuant to Title 5, 
Background information used in developing this Fiscal Note 
Planning, to members of the Legislature upon request. 

Chapter 4, Part 2 of the Montana Code Annotated (MCA). 
is available from the Office of Budget and Program 

DESCRIPTION OF PROPOSED LEGISLATION: 

House Bill 473 is an act requiring certain public employers to use scored procedures for selecting persons for certain 
positions; granting preference to military veterans and their eligible relatives in appointment to these positions 
and in retention during reductions in force; eliminating the current veteran's preference under the Montana 
Veterans' and Handicapped Persons' Employment Preference Act and revising the preference provided to handicapped 
persons and their eligible spouses. 

ASSUMPTIONS: 
1. To apply the scoring method (Sect. 2) to quantifiable procedures the validity of such procedures must be 

established. 
2. The state will follow federal laws and regulations to establish the validity of hiring procedures. 
3. Full implementation of the proposed legislation will take two bienniums due to the complexity of 

validity hiring procedures. 

FISCAL IMPACT: 
Using FY 85 salary matrix. 

Personal Services 
Operating Expenses 
General Fund Total 

This impact is only for 
set their own personnel 

FN4:W: 1 

FY 86 
5 FTE 

$125,800 
30,000 

$155,800 
Executive Branch 
policies. These 

FY 87 
5 FTE 

$125,800 
30,000 

$155,800 
agencies. The University System, judicial and legislative branch agencies 
agencies would have the same obligations but their impact is not known. 

~)Oht~ i t-///~J0-
·y~· . 

BUDGET DIRECTOR 
Office of Budget and Program Planning 

Date: Fe-b i i ;9~ 
I. Hl?J 1/'!~ 



Request No. 
Form BD-15 

LOCAL IMPACT: 

FNN 239-85 
page 2 

Local impact cannot be determined. Using the above assumptions the costs could be well above the state's cost 
due to the local go~~rnments not having the advantage of a centralized personnel division or uniform personnel 
policies. 

TECHNICAL NOTE: 

Under federal laws and regulations when scoring procedures are used for ranking candidates, the selection procedure 
(tests, structured interviews, etc.) must be validated. This can be a complex and time consuming task. For the 
Executive Branch alone, full implementation could take up to five years. For example, the state currently has only 
one validated test (Social Worker I). This test took over one year to structure to meet the criteria of validation. 
The state has 1,500 job classifications. No matter what selection procedure is used in hiring people into these 
jobs, validation of that procedure is mandatory. 



49th Legislature HB 0473/02 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RE-REFFERED COMMITTEE 
ON JUDICIARY 

as amended 

RECOMMEND DO NOT PASS 

HOUSE BILL NO. 473 

INTRODUCED BY PAVLOVICH, D. BROWN, ELLISON, JACK MOORE, 

B. WILLIAMS, MILLER, PHILLIPS, PATTERSON, KITSELMAN, HANNAH, 

SANDS, PECK, MANNING, KEYSER, LYBECK, LANE, 

ELLERD, HAYNE, BOYLAN, E. SMITH, MCCALLUM 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING CERTAIN 

PUBLIC EMPLOYERS TO USE SCORED PROCEDURES FOR SELECTING 

PERSONS FOR APPOINTMENT TO CERTAIN POSITIONS: GRANTING 

PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE 

RELATIVES IN APPOINTMENT TO THESE POSITIONS AND IN RETENTION 

DURING REDUCTIONS IN FORCE: ELIMINATING THE PREFERENCE 

PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES UNDER THE 

MONTANA VETERANS' AND HANDICAPPED PERSONS' EMPLOYMENT 

PREFERENCE ACT AND REVISING THE PREFERENCE PROVIDED TO 

HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES UNDER THAT 

ACT: AMENDING SECTIONS 10-2-402, 39-30-101 THROUGH 

39-30-103, 39-30-201 THROUGH 39-30-203, 39-30-207, 49-2-405, 

AND 49-3-103, MCA. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For the purposes 

of (sections l through 71, the following definitions apply: 

(1} "Active duty" means full-time duty with military 

pay and allowances in the armed forces, except for training, 
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for determining physical fitness, or for service in the 

reserves or national guards. 

(2) "Armed forces" means the United States army, navy, 

air force, marine corps, and coast guard. 

(3) ~Disabled veteran'' means a person, whether or not 

he is a veteran as defined in this section, who was 

separated under 'honorable conditions from active duty in the 

armed forces and has established the present existence of a 

service-connected disability or is receiving compensation, 

disability retirement benefits, or pension because of a 

public statute administered by the veterans administration 

or a military department. 

{4) "Eligible relative•• means: 

(a) the unmarried surviving spouse of a veteran or 

disabled veteran; 

(b) the spouse of a disabled veteran who is unable to 

qualify for appointment to a position; 

(c) the mother of a veteran who lost his life under 

honorable conditions while serving 1n the armed forces 

during a period named in subsections {9)(a) through (c) if: 

(i) her husband is totally and permanently disabled~ 

(ii) she is widowed, divorced, or separated from the 

father and has not remarried; or 

(iii) she has remarried but is widowed, divorced, or 

legally separated from her husband when preference is 

-2- HB 473 
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claimed; and 

(d) the mother of a service-connected permanently and 

totally disabled veteran if: 

(i} her husband is totally and permanently disabled; 

(ii) she is widowed, divorced, or separated from the 

father and has not remarried: or 

{iii) she has 

legally separated 

claimed. 

remarried but is widowed, divorced, or 

from her husband when preference is 

( 5} "Pas i tion" means a permanent, temporary, or 

seasonal position as defined in 2-18-101 for a state 

position or a similar permanent, temporary, or seasonal 

position with a public employer other than the state. 

However, the term does not include: 

(a) a state or local elected official; 

(b) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(c) appointment by an elected official to a public 

office if the appointment is provided for by law; 

{d) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive·officer of a local government; or 

(e) engagement as an independent 

employment by an independent contractor. 
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(6) (a) "Public employer" means: 

(i) any department, office, board, bureau, commission, 

agency, college, including a community college, 

postse~oHdery--¥o~a~io~at-~~eh"iea%---eente~---or---pro~ramT 

university, or other instrumentality of the ex~cutive branch 

of the government of the state of Montana; and 

(ii} any county, city, OR town,-or-~ehoo~-etst~iet. 

(b) The term does not include A SCHOOL DISTRICT, A 

POSTSECONDARY VOCATIONAL-TECHNICAL CENTER OR PROGRAM, OR any 

instrumentality of the legislative or judicial branches of 

the government of the state of Montana. 

(7) "Under honorable conditions" means a discharge or 

separation from active duty characterized as under honorable 

conditions. The term includes honorable discharges and 

general discharges but does not include dishonorable 

discharges or other administrative discharges characterized 

as other than honorable. 

(8} {a) "Veteran" means a person who was separated 

under honorable conditions from active duty in the armed 

forces performed: 

(i) in a war; 

(ii) in a campaign or expedition for which a campaign 

badge has been authorized by the United States congress or 

the United States department of defense; 

(iii) during the per1od beginning April 28, 1952, and 

-4- HB 473 
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ending July 1, 1955; or 

(iv) for more than 180 consecutive days, other than for 

training, any part of which occurred during the period 

beginning February l, 1955, and ending October 14, 1976. 

{b) The term does not include a retired member of the 

United States armed forces who is eligible for or receiving 

a military retirement allowance based on length of service 

and does not include any other retired member of a public 

retirement system, except social security, that is supported 

~n whole or in part by tax revenues. 

(9) ••war~ means: 

(a) the Spanish-American War, beginning on April 21, 

1896, and ending on July 4, 1902, bath dates inclusive; 

(b) World War I, beginning on April 6, 1917, and 

ending on July 2, 1921, both dates inclusive; and 

(c) World War II, beginning on December 7, 1941, and 

ending on April 28, 1952, both dates inclusive. 

NEW SEf_TION. Section 2. Scored procedures required. 

For the purpose of applying the point preference provided 

for in [section 3) and Title 39, chapter 30, a public 

employer shall use a scored procedure or a combination of 

scored procedures totaling 100 points for selecting a person 

for appointment to a position. Scored procedures may 

include written examinations, structured oral interviews, 

performance tests, or other quantifiable procedures that 
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fairly test the relative capacity and fitness of an 

applicant for a position. 

NEW SECTION. Section 3. Additional points for certain 

applicants. (1) Except as provided in subsections (2) and 

(3), a public employer shall add the following points to the 

score of an applicant for appointment to a position who 

received 70 points or more in a scored procedure: 

(a) five points if the applicant is a veteran; and 

(b} ten points if the applicant is a disabled veteran 

or an eligible relative. 

(2) No veteran, disabled veteran, or eligible relative 

is entitled to the points under subsection (l) unless the 

person is a United States citizen. 

(3) A disabled veteran who receives 10 points under 

subsection (l)(b) is not entitled to an additional 5 points 

under subsection (l)(a), 

NEW SECTION. Section 4. Notice and claim of 

preference. (1) A public employer shall, by posting or on 

the application form, give notice of the polnt preference 

provided in [section 3]. 

(2} A job applicant who believes he has a point 

preference shall claim the preference in writing before the 

time for filing applications Eor the position involved has 

passed. Failure to make a timely preference claim for a 

position is a complete defense to an action in regard to 
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that position under (section 5]. 

{3) If an applicant for a position makes a timely 

written preference claim, the public employer shall give 

written notice of its hiring decision to the applicant 

claiming preference. 

NEW SECTION. Section 5. Enforcement of preference. 

(1) An applicant who believes he is entitled to but has not 

been given the point preference under (section 3] may, 

within 30 days of receipt of the notice of the hiring 

decision provided for in {section 4], submit to the public 

employer a written request for an explanation of the public 

employer's hiring decision. Within 15 days of receipt of the 

request, the public employer shall give the applicant a 

written explanation. 

(2) The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts which on their face entitle the applicant to a point 

preference. 

{3) Ia) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 
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has the burden of proving by a preponderance of the evidence 

that the employer applied the points under ~section 3] and 

made a reasonable hiring decision. The applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

{b) The time to appear provided ia subsection (3}1a) 

rnay be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3}(a}, the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees, court costs, and an 

amount equal to 150% of the wages that the dpplicant would 

have received had he been appointed tc the position. The 

remedy provided by this section ls the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief in an action for vjolatlon of this chapter. 

(4) Failure of an applicant to file a petition under 

subsection !2! within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1} within 15 days and a petition is filed under 

-8- HB 473 
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subsection (2), the court shall order the public employer to 

reopen the selection process. 

{5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section. 

NEW SECTION. Section 6. Retention during reduction in 

force. (1} Except as provided in subsections (2) and (3), 

during a reduction in force, a public employer shall retain 

in a position a: 

(a) veteran, disabled veteran, or eligible relative 

whose performance has not been rated unacceptable under a 

performance appraisal system, over other employees with 

similar job duties, qualifications, and length of service; 

and 

(b) disabled veteran with a service-connected 

disability of 30% or more whose performance has not been 

rated unacceptable under a performance appraisal system, 

over other veterans~ disabled veterans, and eligible 

relatives with similar job duties, qualifications, and 

length of service. 

(2) No employee is entitled to preference in retention 

under subsection (1) unless the person is a United States 

citizen. 

(3) The preference in retention under subsection {1) 

does not apply to a position covered by a collective 
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bargaining agreement. 

NEW SECTION. Section 7. Adoption of rules. The 

department of administration shall adopt rules implementing 

[sections 1 through 6). The department 1 s rules apply to all 

public employers, local as well as state. 

Section 8. Section 10-2-402, MCA, is amended to read: 

''10-2-402. Superintendent to be given veterans 1 

preference. In the selection of the superintendent of the 

Montana veterans 1 home, the department of institutions shall 

apply the preference granted to vete~ans and disabled 

veterans under [section 3], but not the preference granted 

to other persons, by Title 39, chapter 30.'1 

Section 9. Section 39-30-101, MCA, is amended to read: 

"39-30-101. Short title. This chapter may be cited as 

the 11 Montana ileterar'l~J.-er'ld Handicapped Persons 1 

Preference Act 1
'.'' 

Employment 

Section 10. Section 39-30-102, MCA, is amended to 

read: 

11 39-30-102. Purposes. ·rhe purposes of this chapter are 

to reeegn±ze-vete~ans-and-di~ab±eO-~eteran~-Eor--se~~iee--to 

the~~--eottntry, recognize past employment discrimination 

against handicapped persons-, and facilitate the 

habilitation, rehabilitation, and readjustment of ~eteren~, 

di:~e:b±ed-ve~eten8,.-and-han0iee.pped thes_~ persons." 

Section 11. Section 39-30-103, MCA, is amended to 

-10- HB 473 
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read: 

"39-30-103. Definitions. For the purposes of this 

chapter, the following definitions apply: 

t~t--uAetive-dHeyA-me~ns-E~il-eime-d~ty-oth~r-than--for 

t~ainin~--in--the--req~iar--eomponent~--of-the-en±ted-Stetes 

army7-air-£oree,-navy,-marine-eorps,--or--eea~t--gttard--with 

tu%1--pay--and-aiiowanees.--The-term-does-not-±ne~ttde-mont~iy 

driiis,--s~mmer--eneampments,--in±tia%--train±n~,--or--oeher 

%naetive--or--aee±ve-duty-tor-tra±nin~-in-the-na~±onai-~Hard 

or-reserves.-

tit--•s±sa~red-veteranu-means-an-±nd±~idHai7-whether-er 

net-he-±s-a-veteran-as-de£±ned-in-th±s-seet±onr-whe~ 

tat--served-on-aetive-d~ty~ 

tbt--hes--been--s@peret~d--£rom--servie@--by--hoftorebie 

d~seharger--eftd 

tet--sH££ers--a-serviee-eoftfteeted-dieaO±~±ey-aetermi~ed 

by-ehe-Bnt~ed-Stete~-~e~eren~-admift±straeien-to--be--36,--or 

mere-dise:b~iftt]o 

t3till "Eligible spouse" means-:­

tat--the--~nrema~ried-sttrviv±ftt]-spott~e-o~-a-~eteran-vho 

died-whiie-eft-eetive-dHey-or-whose--deeth--res~ited--£rom--a 

serviee-eonneeeed-disabi%±ty~-or 

tbt the spouse of~ 

t±t--e-diseb~ed-veteraft-determined-by-the-8n±ted-Stetes 

•eeera~s--e:dm±n±st~t±oft--~--ftave--e-i69%-ser~ice-eoftneeted 
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d±sehii±ty-who-±s-nneble-to-ttse--his--empioyment--pre£erenee 

beeatlse-e£-h±s-d±sobi±±ty; 

t±*t-a--person--on-active-dtlty-determ±ned-by-the-Hn±ted 

States-~overnment-to-be-m±ss±ng-±n-aetion-or-e--pr±son~r--e£ 

war7-or 

t±iit a handicapped person determined by the departmP-nt 

of social and rehabilitation services to have a 100% 

disability who is unable to use his employment preference 

because of his disability. 

t4till "Handicapped person" means an individual 

certified by the department of social and rehabilitation 

services to have a physical or mental impairment that 

substantially limits one or more major life activities, such 

as writing, seeing, hea::ing 1 speaking, or mobility, and 

which limits the individual's ability to obtain, retain, or 

advance in employment. 

t5till (a) "Initial hiring" means a personnel action 

for which applications are solicited from outside the ranks 

of the current employees of: 

( i) a department, as defined in 

position within the executive branch: 

( i i) a legislative agency, such 

counsel, environmental quality council, 

2-15-102, 

as the 

office 

for a 

consumer 

of the 

l~gislative auditor, legislative council, or office of the 

legislat.ive fiscal analyst, for a position within the 
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legislative branch; 

(iii) a judicial agency, such as the office of supreme 

court administrator, office of supreme court clerk, state 

law library, or similar office in a state district court for 

a position within the judicial branch; 

(iv) a city or town for a municipal position, including 

a city or municipal court position; and 

(v) a county for a county position, including a 

justice's court position. 

(b) A personnel action limited to current employees of 

a specific public entity identified in subsections (a)(i) 

through (a}(v} of this subsection t5t J..l1, current employees 

in a reduction-in-force pool who have been laid off from a 

specific public entity identified in subsections (a)(i) 

through (a)(v) of this subsection t5t L!l• or current 

participants in a federally authorized employment program is 

not an initial hiring. 

t6t_ill (a) "Mental impairment" means: 

(i) suffering from a disability attributable to mental 

retardation, cerebral palsy, epilepsy, autism, or any other 

neurologically handicapping condition closely related to 

mental retardation and requiring treatment similar to that 

required by mentally retarded individuals; or 

( ii) an organ~c or mental impairment that has 

substantial adverse effects on an individual's cognitive or 
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volitional functions. 

(b) The term mental impairment does not include 

alcoholism or drug addiction and does not include any mental 

impairment, disease, or defect that has been asserted by the 

individual claiming the preference as a defense to any 

criminal charge. 

t:ttill "Position 11 means a permanent or seasonal 

position as defined in 2-18-101 for a state position or a 

similar permanent or seasonal position with a public 

employer other than the state. However, the term does not 

include: 

(a) a temporary position as defined in 2-18-101 for a 

state position or similar temporary position with a public 

employer other than the state; 

(b) a state or local elected official; 

(c) employment as an elected official's immediate 

secretary, legal advisor, court reporter, or administrative, 

legislative, or other immediate or first-line aide; 

{d) appointment by an elected official to a body such 

as a board, commission, conunittee, or council; 

(e) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(f) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 
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or executive officer of a local government; or 

(g) engagement as an independent contractor or 

employment by an independent contractor. 

t8till (a) 11 Public employer" means: 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, judicial, 

or legislative branch of the government of the state of 

Montana; and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

postsecondary vocational-technical center or program, a 

community college, the board of regents of higher education, 

the Montana university system, a special purpose district, 

an authority, or any political subdivision of the state 

other than a county, city, or town. 

t9t--•s~b~~an~iai±y--eq~a~--q~ai~£i~a~~Oft9a--meane--~he 

q~ai±f±e~t±on~-o£-two-o~-mor~-per~ons-amon~-whom-the--p~biie 

empioyer--eannot--ma~e--a--rea~eneble-dete~minat±on-that-ehe 

qHaiif±eat±ens-he±d-by-one-pe~son-are--siqnif~eantiy--be~ter 

e~ited--£o~-~he-posit±on-than-the-q~al±f±eation3-heid-by-~he 

otfter-pef'SOftS':' 

tr&t-tat-•Yeteran~-means-a-person-who~ 

tit--~er~~d-on--aet±ve--dcty--d~ring--tim~--of--war--or 

deerared--ne~±onei--emerqeney-or-in-a-eampai9n-o~-e~pedition 

£or-whieh-a-eampeign-badge--was--attthor±zed--by--t~e--Bn~ted 
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States--eongress-or-the-Hnited-Sta~e~-department-of-defense7 

a~d 

ti±t-has--been--~epar~tea--irom--~erviee--by--honorBbie 

diseharq~-;-

tbt--Th~--eerm-de~~-~ot-±nei~de-a-r~ti~ed-member-e£-the 

Bn±ted-S~Dtes-armed-fore~s-who-i~-e~ig±b±e-£e~-or--reee±v±n9 

a--m±%±tery--retiremen~-a±~owenee-based-on-len9~h-o£-serv±ee 

ftftd-dees-not-ine±~de-any-o~her-re~±red-member--o£--a--pttb~ie 

ret±rement-systemr-except-soeia~-~ee~r±tyr-that-±s-su~ported 

in-wheie-or-±n-~art-by-tax-revenues. 

t±it-•war-er-dee}ared-nationai-emergeney•-means~ 

tat--Worid--War--fr--begin~ing--on--Apr~i--6r-i9i7r-&nd 

end±nq-on-Novemb~r-!±r-±9±87-bOth-dates-±nelu~i•e~ 

tbt--Wor±d-War-TT,-beg±nn±ng-on-Beeember-T,--±94±r--and 

ending-on-9eeember-3ir-i946;-both-dete~-ine~tts±Ye1 

tct--the---Korean--eonfl±et,--m±l±tary--exped±~~on,--or 

~o!±ee-aetion,-beqinn±n~-on-dttne-i7,--±9Se,--and--end±ng--on 

aonttary-3i,-±955r-both-datee-±neiu~±ve~-~nd 

tdt--t"e-~~etnem-eonfli~t,-be9i~n~n9-on-A~g~s~-s,-r9647 

ettd-e!'l:ft± no:~-on-Ma y-T ,--i 915-,- boe h-da tee-± aerts ~ ive-. " 

Sect ion 12. Section 39-30-201, MCA, is amended to 

read: 

"39-30-201. Ernpioymer'!lt Point; preference in initial 

hiring. (l) tst Except as provided in 10-2-402, in ~n 

initial hiring for a position, if a job applicant who is a 
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ve~er~ftT--diea~ied--ve~eranT handicapped person; or eligible 

spouse meets the eligibility requirements contained 1n 

39-30-202 and claims a preference as required by 39-30-206, 

a public employer shall hire-the-appi±eant--oyer--any--o~her 

app%±ean~-w±th-s~beteftt±aity-eq~al-~ttat±£±eat±ons-who-±~-not 

a-p~e£erenee-ei±q±ble-a~pt±eant add five points to the score 

of an applicant who received 70 points or more in a scored 

procedure. 

tbt--fn-an-±n±t±ai-h±r±nq,-e-pttbi±e-empioyer-shaii-h±re 

a-d±~abied-~ete~an-or--handieappe~--per~on--oyer--any--other 

preferenee---ei±9±bte--appi±eant--with--~tlb~tant±aity--eqttai 

qttai±fi:eat±on!l;-;-

(2) The employment preference provided far in 

subsection (1) does not apply to a personnel action 

described in subsection t5ttbt ~of 39-30-103 or to any 

other personnel action that is not an initial hiring." 

Section 13. Section 39-30-202, MCA, is amended to 

read: 

"39-30-202. Eligibility requirements. No veterBn-, 

disebied-~eter~"' eligible spouse, or handicapped person is 

entitled to rece1ve employment preference as provided in 

39-30-201 unless: 

(l) he is a United States citizen; 

(2) he has resided continuously in the state for at 

least 1 year immediately before applying for employment: 
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(3) if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 

for employment in the city, town, or county in which 

employment is sought: and 

(4) he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

duties of the position for which he is applying." 

Section 14. Section 39-30-203, MCA, is amended to 

read: 

''39-30-203. Duration 

39-]0-202~L 

of preference. Subject to 

t±t a handicapped person,-~he or eligible spouse oe--a 

handieapped-per~o~-a~-deseribed-ift-~ttb~eeti~"-t3ttbtti±it-oe 

39-39-~&3,--a--disabled-•eee~aft,-or-the-3pottse-oe-a-di~~b~ed 

~eteran-a~-cleser±bed-±"-etlbs~etion--t3ttbtt±t--of--39-39-i63 

qualifies for employment preference as long as the disabling 

condition exists~~ 

t~t--a--~eteran-;--a~-de£ined-±n-39-36-fe3,-whe-±~-ne~-a 

d±~abted-~eteran,-a~-defined--±n--39-39-~93r--qtlali£ie~--ror 

emptoymen~--preferenee-Eo~-~o-i~"~er-ehan-l5-yeer~-£o±±ow~"~ 

separat±on-£rom-serviee--or--£or--no--±on9er--than--S--year~ 

foiiow±ng-Beeembe~-ie,-±983 7-whiehe~er-i~-iatero 

t3t--the--~ttr~i~in9-~PO~~e-o£-a-veteran-a~-de~eri~ed-~n 

sttbseee±on-t3ttat--or--39-3e-~93--qtta±±f±es--Eor--eMpioyme~t 

pre~erenee--for-~s-io~~-a~-the-~pott~e-~em~i"~-tt~marr±~a;~and 
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t4t--~he-~pe~~e-~£-e--person--deseri~ee--±n--~ttbseeeion 

t3ttbttiit--ef-39-38-%83-~~el±f±es-fer-empleyment-preference 

£er-as-long-ae-tke-p~rsen-±s-m±se±"g-±n-aet±on-or-a-pr±soner 

o£-waro" 

Section 15. Section 39-30-207, MCA, is amended to 

read: 

"39-30-207. Enforcement of preference. 11) An 

applicant who believes he has not been accorded his rights 

under this chapter may, within 30 days of receipt of the 

notice of the hiring decision provided for in 39-30-206, 

submit to the public employer a written request for an 

explanation of the public employer•s hiring decision. Within 

15 days of receipt of the request, the public employer shall 

give the applicant a written explanation. 

(2) The applicant may, within 90 days after receipt of 

notice of the hiring decisionr file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts which on their face entitle the applicant to an 

employment preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hi~ed for the position. At the hearing, the public employer 
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has the burden of proving by a preponderance of the evidence 

that the employer applied the points under 39-30-201 and 

made a reasonable de~e~mina~io"-ptl~~nent-to-~~bsec~ion-t9t 

o£-39-39-~9~-and-tbe hiring decision. The applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection (3)(a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection {3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

{c) If the public employer does not catry its burden 

of proof under subsection (J)(a} and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation o£ this chapter., and a court may not grant any 

other relief in an action for violation of this chapter. 

(4) Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation und@r 

subsection (l) within 15 days and a petition is filed under 

subsection (2}, the court shall order the public employer to 
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reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section.•• 

Sectlon 16. Section 49-2-405, MCA, is amended to read: 

"49-2-405. Veterans' and handicapped persons• 

employment preference. The application of aft--emp±oyme"e ~ 

preference as provided for in {sections 1 through 7], Title 

39, chapter 30, and 10-2-402 by a public employer as defined 

in [section 1] and 39-30-103 may not be construed to 

11 constitute a violation of this chapter.'' 

12 Section 17. Section 49-3-103, MCA, is amended to read: 

13 11 49-J-103. Permitted distinctions. (1) Nothing in this 

14 chapter shall prohibit any public or private employer: 

15 (a) from enforcing a differentiation based on marital 

16 status, age, or physical or mental handicap when based on a 

17 bona fide occupa-tional qualification reasonably necessary to 

18 the normal operation of the particular business or where the 

19 differentiation is based on reasonable factors other than 

20 age; 

21 (b) from observing the terms of a bona fide seniority 

22 system or any bona fide employee benefit plan, such as a 

23 retirement, pension, or insurance plan, which is not a 

24 subterfuge to evade the purposes of this chapter, except 

25 that no such employee benefit plan snall excuse the failure 
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to hire any individual; or 

(c) from discharging or other~ise disciplining an 

individual for good cause. 

(2) The application of a~-~mployment ~ preference as 

provided for in [sections 1 ~hroug~ Title 39, chapter 

30, and 10-2-402 by a public employer as defined in (section 

1] and 39-30-103 may not be construed to constitute a 

violation of this chapter.'' 

-End-

-22- HB 473 



49th Legislature HB 0473/03 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILL NO. 473 

INTRODUCED BY PAVLOVICH, D. BROWN, ELLISON, JACK MOORE, 

B. WILLIAMS, MILLER, PHILLIPS, PATTERSON, KITSELMAN, HANNAH, 

SANDS, PECK, MANNING, KEYSER, LYBECK, LANE, 

ELLERD, HAYNE, BOYLAN, E. SMITH, MCCALLUM 

A BILL FOR AN ACT ENTITLED: "'AN ACT REQUIRING CERTAIN 

PUBLIC EMPLOYERS TO USE SCORED PROCEDURES FOR SELECTING 

PERSONS FOR APPOINTMENT TO CERTAIN POSITIONS; GRANTING 

PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE 

RELATIVES IN APPOINTMENT TO THESE POSITIONS AND IN RETENTION 

DURING REDUCTIONS IN FORCE; ELIMINATING THE PREFERENCE 

PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES UNDER THE 

~NTANA VETERANS' AND HANDICAPPED PERSONS' EMPLOYMENT 

PREFERENCE ACT AND REVISING THE PREFERENCE PROVIDED TO 

HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES UNDER THAT 

ACTi AMENDING SECTIONS 10-2-402, 39-30-101 THROUGH 

39-30-103, 39-30-201 THROUGH 39-30-203, 39-30-207, 49-2-405, 

AND 49-3-103, MCA. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For the purposes 

of [sections 1 through 7], the following definitions apply: 

{l) "Active duty'' means full-time duty with military 

pay and aliowances in the armed forces, except for training, 

~na "•"'•"'" Cou~" 
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for determining physical fitness, or for service in the 

reserves or national guards. 

(2) "Armed forces" means the united States army, navy, 

air force, marine corps, and coast guard. 

( 3) "Disabled veteran" means a person, whether or not 

he is a veteran as defined in this section, who was 

separated under honorable conditions from active duty in the 

armed forces and has established the present existence of a 

service-connected disability or is receiving compensation, 

disability retirement benefits, or pension because of a 

public statute administered by the veterans administration 

or a military department. 

(4) "Eligible relativelt means: 

(a) the unmarried surviving spouse of a veteran or 

disabled v~teran; 

(b) the spouse of a disabled veteran who is unable to 

qualify for appointment to a position: 

(c) the mother of a veteran who lost his life under 

honorable conditions while serving in the armed forces 

during a period named in subsections (9)(a) through (c) if:· 

(i) her husband is totally and permanently disabled; 

{ii) she is widowed, divorced, or separated from the 

father and has not remarried; or 

(iii) she has remarried but is widowed, divorced, or 

legally separated from her husband when preference is 

-2- AS AMENDED H3 .\73 

THIRD READING 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0473/03 

claimed; and 

(d) the mother of a service-connected permanently and 

totally disabled veteran if: 

(i) her husband is totally and permanently disabled; 

(ii) she is widowed, divorced, or separated from the 

father and has not remarried; or 

(iii) she has remarried 

legally separated from her 

but is widowed, divorced, or 

husband when preference is 

claimed. 

(5) "Position" means a permanent, temporary, or 

seasonal position as defined in 2-18-101 for a state 

position or a similar permanent, temporary, or seasonal 

position with a public employer other than the state. 

However, the term does not include: 

(a) a state or local elected official; 

(b) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

{c) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(d) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 

(e) engagement as an independent contractor or 

employm~nt by an independent contractor. 
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(6) (a) "Public employer" means: 

(i) any department, office, board; bureau, commission, 

agency, college, including a community college, 

pos~~~eo~dary--veeattonat-~eehn~ea%---eeftter---or---pregram7 

university, or other instrumentality of the eXecutive branch 

of the government of the state of Montana: and 

(ii) any county, city, ~ town,-or-sehee%-distrie~. 

(b) The term does not include A SCHOOL DISTRICT, A 

POSTSECONDARY VOCATIONAL-TECHNICAL CENTER OR PROGRAM, OR any 

instrumentality of the legislative or judicial branches of 

the government of the state of Montana. 

(7) "Under honorable conditions" means a discharge or 

separation from actiV@ duty characterized as under honorable 

conditions. The term includes honorable discharges and 

general discharges but does not include dishonorable 

discharges or other administrative discharges characterized 

as other than honorable. 

18) (a) "Veteran'' means a person who was separated 

under honorable conditions from active duty in the armed 

forces performed: 

(i} in a war; 

(ii) in a campaign or expedition for which a campaign 

badge has been authorized by the United States congress or 

the United States department of defense; 

(iii) during the period beginning April 28, 1952, and 
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ending July 1, 1955; or 

(iv) for more than 180 consecutive days, other than for 

training, any part of which occurred during the period 

beginning February 1, 1955, and ending October 14, 1976. 

lb) The term does not include a retired member of the 

United States armed forces who is eligible for or receiving 

a military retirement allowance based on length of service 

and does not include any other retired member of a public 

retirement system, except social security, that is supported 

in whole or ~n part by tax revenues. 

(9) ''War'' means: 

(a) the Spanish-American War, beginning on April 21, 

1898, and ending on July 4, 1902, both dates inclusive;_ 

(b) World War I, beginning on April 6, 1917, and 

ending on July 2, 1921, both dates inclusive; and 

(c) Wcrld War II, beginning on December 7, 1941, and 

ending on April 28, 1952, both dates inclusive. 

NEW SECTION. Section 2. Scored procedures required. 

For the purpose of applying the point preference provided 

for in [sec~ion 3] and Title 39, chapter 30, a public 

employer shall use a scored procedure or a combination of 

scored procedures totaling 100 points for selecting a person 

for appoint~ent to a position. Scored procedures may 

include wri~~en exam~nat1ons, structured oral interviews, 

performance :ests, or other qua~tifiable procedures that 
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fairly test the relative capacity and fitness of an 

applicant for a position. 

NEW SECTION. Section 3. Additional points for certain 

applicants. ( 1) Except as provided in subsections { 2) and 

(3), a public employer shall add the following points to the 

score of an applicant for appointment to a position who 

received 70 points or more in a scored procedure: 

{a) five points if the applicant is a veteran~ and 

(b) ten points if the applicant is a disabled veteran 

or an eligible relative. 

(2) No veteran, disabled veteran, or eligible relative 

is entitled to the points under subsection (1) unless the 

person is a United States citizen. 

(3) A disabled veteran who receives 10 points under 

subsection (l)(b) is not entitled to an additional 5 points 

under subsection (l)(a). 

NEW SECTION. Section 4. Notice and claim of 

preference. (1) A public employer shall, by posting or on 

the application form, give notice of the point preference 

provided in [section J]. 

(2) A job applicant who believes he has a point 

preference shall claim the preference in writing before the 

time for filing applications for the position involved has 

passed. Failure to make a timely preference claim for a 

position lS a complete defense to an action in regard co 
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that position under [section 5]. 

(3) If an applicant for a position makes a timely 

written preference claim, the public employer shall give 

written notice of its hiring decision to the applicant 

claiminq preference. 

NEW SECTION. Section 5. Enforcement of preference. 

(1) An applicant who believ~s he is entitled to but has not 

been given the point preference 

within 30 days of receipt of the 

under [section 3] may, 

notice of the hiring 

decision provided for in (section 4], submit to the public 

employer a written request for an explanation of the public 

employer's hiring decision. Within 15 days of receipt of the 

request, the public employer shall give the applicant a 

written explanation. 

(2} The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts which on their face entitle the applicant to a point 

preference. 

(3} (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the he-aring, the public employer 
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has the burden of proving by a preponderance of the evidence 

that the employer applied the points under [section 3] and 

made a reasonable hiring de-cision. The applicant has the 

burden of proving by a preponderance of the evidence that h-e 

is a preference eligible applicant. 

(b) The time to appear provided in subsection (3)(a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3)(a)., the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen th~ 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees, court costs, and an 

amount equal to 150% of the wages that the applicant would 

have received had he been appointed to the position. The 

remedy provided by this section is the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief in an action for violation of this chapter. 

(4) Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection {1) within 15 days and a petition is filed under 
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subsection (2}, the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section. 

NEW SECTION. Section 6. Retention during reduction in 

force. {1) Except as provided in subsections (2) and (3), 

during a reduction in forcef a public employer shall retain 

in a position a: 

(a) veteran, disabled veteran, or eligible relative 

whose performance has not been rated unacceptable under a 

performance appraisal system, over other employees with 

similar job duties, qualifications, and length of service; 

and 

(b) disabled veteran with a service-connected 

disability of 30' or 

rated unacceptable under 

over other veterans, 

relatives with si~ilar 

length of service. 

more whose performance has not been 

a performance appcaisal system, 

disabled veterans, and eligible 

job duties, qualifications, and 

(2) No employee is entitled_to preference in retention 

~nder subsection (1) unless the person i~ a United States 

Cltlzen. 

tl) The preference in retention under subsection {1) 

does not apply to a position covered by a collective 
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bargaining agreement. 

NEW SECTION. Section 7. Adoption of rules. The 

department of administration shall adopt rules implementing 

(sections 1 through 6]. The department's rules apply to all 

public employers, local as well as state. 

Section 8. Section 10-2-402, MCA, is amended to read: 

••10- 2-402. Superintendent to be given veterans' 

preference. In the se1ection.of the superintendent of the 

Moritana veterans' home, the department of institutions shall 

apply the preference granted to veterans and disabled 

veterans under [section 3], but not the preference granted 

to other persons, by Title 39, chapter 30.'' 

Section 9. Section 39-30-101, MCA, is amended to read: 

"39-30-101. Short title. This chapter may be cited as 

the "Montana Yeeerans.J.-and Handicapped Persons' Employment 

Preference Act"." 

Section 10. Section 39-30-102, MCA, is amended to 

read: 

"39-30-102. Purposes. The purposes of this chapter are 

to reeog~ize-~eteran~-~nrl-di~~bted-veteran~-£or--3er~iee--to 

t"eir--eottntryr recognize past employment discrimination 

against handicapped personsr and facilitate the 

habilitation, rehabilitation, and readjustment of ~eteran~7 

d1::!1ahied-..,.etere:n~r-and-"!U\di:c::apped these persons." 

Section 11. Section 39-30-103, MCA, is a:ne~ded to 
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read: 

"39-30-103. Definitions. For the purposes of this 

chapter, the following definitions apply: 

t±t--uAet±ve-dtttyU-meen~-r~%±-t±me-dnty-othe~-than--£or 

tra±n±n~--±n--th~--~~qtt+ar--eomponent~--o£-the-Hn±teO-State~ 

army,-a±r-Eoree,-na~y,-mar±ne-eorp~,--or--eoa~t--9ttard--w±tn 

£ttil--pay--and-ailowane~so-~he-term-doe~-not-±neittde-month~y 

dr±lis,--sttmmer--eneampmentsr--±n±t±a±--tra±n±n9,--or--other 

±nact±ve--or--aet±ve-dttty-Eor-train±ng-±n-the-nat±onai-gnard 

or-reser'leso 

t~t--as±sabied-veteranu-means-an-±nd±v±dtta±,-whether-or 

not-he-±~-a-veteran-as-de£±ned-±n-th±s-~et±on7-whoo 

tat--served-on-aet±ve-dttey~ 

tbt--he~--beef'l:--~epe~eted--Erem--~e~viee--by--hof'l:e~ebie 

e±~e!-tartje;-af'l:ti 

tet--stl~~ers--e-9erviee-eef'l:f'l:eeted-O±~ab±%±ty-d~termined 

by-the-Hf'l:ited-Stete9-veterens-e:Omin±st~~t±on-t~--be--36%--or 

more-d.:i:sah!int;~-;-

t3till 11 Eligible spouse" means-: 

tat--the--ttnremarr±ed-sttrviv±nq-spotlse-o£-e-veteran-who 

d±ed-whi±e-on-aet±ve-duty-or-whose--de8th--restlited--from--a 

~erviee-eonfteeted-d±9eb±i~ty;-or 

tbt the spouse of~ 

t±t--a-0±9abied-veteren-determ±ned-by-the-Hn±te~-Stete~ 

~eteren~--arlm±n±stret±en--to--have--a-%99%-~ervice-~onneeteO 
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d±9ab±±±ty-who-±s-unabie-te-tl~e--h±~--~mpioyment--preferenee 

eeeetlee-ef-h±e-disab:i:%:i:ty7 

t±±t-a--pereen--oft-aet±ve-d.ttty-rietermifted-by-the-Bfti~ed 

States-government-to-be-m:i:esing-in-aetten-or-a--prisoner--or 

war;-or 

t±±±t a handicapped person determined by the department 

of social and rehabilitation services to have a 100% 

disability who is unable to use his employment preference 

because of his disability. 

t4ti£1 "Handicapped 

certified by the department 

person" means 

of social and 

an individual 

rehabilitation 

services to have a physical or mental impairment that 

substantially limits one or more major life activities, such 

as writing, seeing, hearing, speaking, or mobility, and 

which limits the individual's ability to obtain, retain, or 

advance in employment. 

t5till {a) "Initial hiring" means a personnel action 

for which applications are solicited from outside the !anks 

of the current employees of: 

{i) a department, as defined in 2-15-102, for a 

position within the executive branch; 

( ii) a legislative agency, such as the consumer 

counsel, environmental quality council, office of the 

legislative auditor, legislative council, or office of the 

legislative fiscal analyst, for a position within the 
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legislative branch: 

(iii) a judicial agency, such as the office of supreme 

court administrator, office of supreme court clerk, state 

law library, or similar office in a state district court for 

a position within the judicial branch; 

(iv) a city or town for a municipal position, including 

a city or municipal court position: and 

(v) a county for a county position, including a 

justice's court position. 

(b) A personnel action limited to current employees of 

a specific public entity identified in subsections (a)(i) 

through (a)(v) of this subsection tSt ill• current employees 

in a reduction-in-force pool who have been laid off from a 

specific public entity identified in subsections (a)(i) 

through (a}(v) of this subsection tSt illr or current 

participants in a federally authorized employment program is 

not an initial hiring. 

t6till (a) "Mental impairment" means: 

(i) suffering from a disability attributable to mental 

retardation, cerebral palsy, epilepsy, autism, or any other 

neurologically handicapping condition closely related to 

mental retardation and requiring treatment similar to that 

required by mentally retarded individuals~ or 

( ii) an organic or mental impairment that has 

substanti~l adverse effects on an individual's cognitive or 
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volitional functions. 

(b) The term mental impairment does not include 

alcoholism or drug addiction and does not include any mental 

impairment, disease, or defect that has been asserted by the 

individual claiming the preference as a defense to any 

criminal charge. 

t~till 11 POsition" means a permanent or seasonal 

position as defined in 2-18-101 for a state position or a 

similar permanent or seasonal position with a public 

employer other than the state. However, the term does not 

include: 

{a) a temporary position as defined in 2-18-101 for a 

state position or similar temporary position with a public 

employer other than the state; 

{b) a state or local elected official; 

(C) employment as an elected official's immediate 

secretary, legal advisor, court reporter, or administrative, 

legislative, or other immediate or first-line aide~ 

{d) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(e) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(f) a department head appointment by the governor or 

an executive departmenL head appolntment by a mayor, city 

manager, county commissione:, or other chief administrative 
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or executive officer of a local government; or 

(g) engagement as an independent contractor or 

employment by an independent contractor. 

t8tl.§.l (a) "Public employer" means: 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, judicial, 

or legislative branch of the government of the state of 

Montana: and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

postsecondary vocational-technical center or program, a 

community college, the board of regents of higher education, 

the Montana university system, a special purpose distr-ict, 

an authority, or any political subdivision of the state 

other than a county, city, or town. 

t9t--us~bs~en~ielly--~q~aZ--qnaii~~ea~±on~u--meen~--the 

q~a%~f~cations-o£-two-or-more-per~on~-amon~-w~om-the--p~blie 

employer--eannot--ma~e--a--~ee~onabie-dete~minat±on-~ha~-the 

qtteli£ieat±ons-heid-by-one-per~en-are--s±gn±£±eant~y--better 

~tt±ted--fo~-the-pos±t±on-then-the-qttalif±cetion~-heid-by-the 

other-p~r~on~ .. 

t±9t-tat-uYeteran4-means-e-per~on-who~ 

t±t--served-on--aeti~e--d~ty--d~ring--t±me--o£--war--or 

deeiared--netiona!--emerqeney-or-in-e-e8mpaiqn-or-exped~t±on 

~or-wh±eh-e-eempe±gn-eadqe--was--atltho~i2ed--by--the--Bn±ted 
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Stetes--eongre~~-or-the-en±ted-State~-department-o£-de~en~e; 

8nd 

tiit-ha8--eeen--separated--£rom--~erviee--by--honorebie 

d~setusrge-;-

tbt--The--term-dees-not-ine~~de-a-ret±red-member-o£-~he 

Hni~ed-St~tes-armeri-£eree~-who-±~-e±~9~ere-£or~or--reee±~±ng 

a--miiitery--retireme~~-e~iewanee-ba~ed-o~-rength-o£-~er~~ee 

and-dees-net-±neittde-any-other-retired-member--of--a--~~biie 

re~i~ement-~y~tem,-exeept-seeia%-~ee~rity,-thet-±s-s~pported 

in-whoie-or-~n-part-by-tax-reventtes .. 

t±it-uwar-or-deela~ed-net±onai-emergeneyu-means~ 

tat--Worid--War--T;--beq±nn±n~--on--Apr±~--6;-i9i~t-and 

end~~-on-November-ii,-%9±8;-both-dfttes-±ncittsiveT 

tbt--Wo~id--War-Y-f-r-beg±nning-on·-Beeember-T,--~94iy--end 

end±ng-on-Beeember-3lT-l946r-both-date~-±neiu~±ve; 

tet--the---Korean--eonfliet,--m±iitary--exped±tiony--or 

pel -t:ee-ee t ±on., -beq i nn-t:ng- ort-Cf ttne- r:r-;- -i 9 58;--and---end -t: n 9--on 

denttary-3i;-%955r-both-date~-±neiasive;-and 

tdt--the-Yietnam-confi±et,-beg±nninq-on-Attgttst-5 7 -i96~7 

and-ending-on-May-~,-±9-75-,-both·-daee~-±nc:l:Hs:i:~e•" 

Section 12. Section 39-30-201, MCA, is amended to 

read: 

"39-30-201. El"'l.p~oym.et~:t: ~ preference in ini t ia1 

hiring. (1) tat Except as provided in 10-2-402, in an 

initial hiring for a position, if a job applicant who is a 
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vete~eftT--d±eabled--ve~eran, handicapped person, or eligible 

spouse meets the eligibility requirements contained in 

39-30-202 and claims a preference as required by 39-30-206, 

a public employer shall h±~e-the-e~~iiean~--over--a~y--other 

applieane-w*t"-sttbstantia%iy-eqHai-q~a%~£ieations-who-±s-ne~ 

a--preterenee~-eiiqi~ie--app%±eant add rive 10 points to the 

score of an applicant who received 70 points or more in a 

scored procedure. 

tbt--+ft-an-initiai-h±r±ngT-a-pttbiie-empioyer-sha%%-hire 

e--disabied--veteran--er--handieapped--person-over-any-other 

preEerence--eiigibie--appiieant--with--s~bstentiaiiy---eq~ai 

q~ai~E~eee~ons~ 

(2) The employment preference provided for in 

subsection (1) does not apply to a personnel action 

described in subsection t5ttbt lll1El of 39-30-103 or to any 

other personnel action that is not an initial hiring." 

Section 13. Section 39-30-202, MCA, is amended to 

read: 

11 39-30-202. Eligibility requirements. No veteran, 

di3abied--~eeera~; eligible spouse, or handicapped person is 

entitled to receive employment preference as provided in 

39-30-201 unless: 

(1) he is a United States citizen; 

(2) he has resided continuously in the state for at 

least 1 year immediately before applying for employment; 
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(3) if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 

for employment in the city, town, or county in which 

employment is sought; and 

(4) he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

duties of the position for which he is applying. 11 

Section 14. Section 39-30-203, MCA, is amended to 

read: 

"39-30-203. Duration of preference. Subject to 

39-30-202~L 

t±t a handicapped person,-~he or eligible spouse er-a 

hand±eappe~-per3oft-as-deseribed-in-sttbseetion-t3ttbtt±iit-of 

3~-39-%93,-a-disabied-Ye~eranr-er-~he-~po~se-o£--a--d±~abTed 

Ye~e~an--as--deser~be~--in-s~bsection-t3ttbtt±t-of-39-36-f83 

qualifies for employment preference as long as the disabling 

condition exists~~ 

tit--a-Ye~eran,-as-defined-in-39-39-%93T-who-ts--~ot--a 

disabied--Ye~eran,--as--defined--±n-39-39-1937-qttalifies-for 

employment-preference-for-no-~on~er-than-i5-years--foi%ow±n9 

separation--from--~erviee--or--fo~--no--±on9er--then-~-years 

£oiiow±n9-Beeember-~a,-±983,-whiehever-i~-±a~ero 

t3t--the-~ttrvivin9-~pottse-of-a-ve~eran-as-de~cr±bed--in 

~ttbsection--t3ttat--ef--39-39-±93--q~ai~f~e~--~or-emp±oyment 

preferenee-for-es-±en~-a~-~he-~~ott~e-rema~ns-ttnmerrted;--and 
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t4t--~~e--spoH~e--er--a--~~~eft-deser±bed-in-sHbseet±o" 

t3ttbtt~~t-e£-39-38-l83-qttel~f~e~-£e~-employment--p~e£e~enee 

tor-as-ion9-a~-the-~erson-is-m~ss±ft~-~ft-ee~±en-or-e-prisofter 

eE-waro" 

Sect ion 15. Section 39-30-207, MCA, is amended to 

read: 

"39-30-207. Enforcement of preference. (1) An 

applicant who believes he has not been accorded his rights 

under this chapter may, within 30 days of receipt of the 

notice of the hiring decision provided for in 39-30-206, 

submit to the public employer a written request for an 

explanation of the public employer's hiring decision. Within 

15 days of receipt of the request, the public employer shall 

give the applicant a written explanation. 

(2) The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts which on their face entitle the applicant to an 

employment preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a speGified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 
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has the burden of proving by a preponderance of the evidence 

that the employer applied the points under 39-30-201 and 

made a reasonable d~~e~m±n8~±e~-pa·r~tla"~-to--~~b~~~tion--t9t 

o£--39-39-%93-end-ehe hiring decision. The applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection (3)(a) 

may be waived by stipulation of the parti~s. If a time to 

appear has been specified pursuant to subsection {3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not ca~ry its burden 

of proof under subsection (3)(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief in an action for violation of this chapter. 

(4) Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (l) within 15 days and a petition is filed under 

subsection (2}, the court shall order the puolic employer to 

-20- as .P3 
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reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section." 

Section 16. Section 49-2-405, MCA, is amended to read: 

11 49-2-405. Veterans' 

employment preference. The 

and handicapped persons' 

application of eft-em~~eymen~ ~ 

preference as provided for in (sections 1 through 7], Title 

39, chapter 30, and 10-2-402 by a public employer as defined 

in [section l] and 39-30-103 may not be con-strued to 

11 constitute a violation of this chapter." 

12 

13 

Section 17. Section 49-3-103, MCA, is amended to read: 

"49-3-103. Permitted distinctions. (1) Nothing in this 

14 chapter shall prohibit any public or private employer: 

15 (a) from enforcing a differentiation based on marital 

16 status, age, or physical or mental handicap when based on a 

17 bona fide occupational qualification reasonably necessary to 

18 the normal operation of the particular business or where the 

19 differentiation is based on reasonable factors other than 

20 age; 

21 (b) from observing the terms of a bona fide seniority 

22 system ~r any bona fide employee benefit plan, such as a 

23 retirement, pension, or insurance plan, which is not a 

24 subterfuge to evade the purposes of this chapter, except 

25 that no such employee benefit plan shall excuse the failure 
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to hire any individual; or 

(c) from discharging or otherwise disciplining an 

individual for good cause. 

(2) The application of aft-emp%oyment ~preference as 

provided for in [sections 1 through 7], Title 39, chapter 

30, and 10-2-402 by a public employer as defined in [section 

1] and 39-30-103 may not be construed to constitute a 

violation of this chapter.'' 

-End-
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STATEMENT OF INTENT 

HOUSE BILL 473 

A stat~ment of intent is re·qui_red for this bill because 

section 7 requires the department of administration to adopt 

rules implementing sections 1 through 6. The legislature 

intends the rules to adequately provide for the 

administration of the point pre_ference _provided for in 

section 3 and the rete·ntion preference provided for in 

section 6, but to include only those rules that are 

reasonably necessary. 

It is the desire of the legislature that the department 

take all necessary steps in formulating, proposing, and 

adopting rules to ensure that the public, particularly those 

persons and organizations that have shown past interest in 

the employment preference law, is afforded sufficient time 

and opportunity to part'icipate in the- rulemaking procedure. 

The department should give suCh not ice and hold such 

hearings as will ensure adequate public participation. 

Rules adopted by the department apply to both state and 

local government employers. In formulating its rules, the 

department· should take this in-to consideratiOn and adopt 

rules that can-be used and applied by the broad spectrum of 

public employers. 

It is the intent of the legislature that the department 
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{ormulate and adopt rules relating but not limited to the 

following ·matters and take into ac_count _the following 

considerations: 

(1) Claiming preference documentation and 

verification. Rules relating to the job application process 

should inclUde the manner in which a px:-·eference Should be 

claimed when a job is applied for. They should. prescribe the 

means by which the applicant must document and submit 

evidence of such things as the _applicant's status as a 

veteran, disabled veteran, eligible relative, and United 

States citizen. It is the intent of the legislature that 

rules for claiming and documen_ting a preference do not place 

unreasonable burdens upon applicants and that once an 

applicant has substantially complied With the rules a public 

employer should make every reasonable attempt to verify the 

existence of the preference. 

12} Military ~onfli~ts. The l~~islature intends the 

rules to apply f~deral law to determine what constitutes a 

campaign or expedition for which a campaign badge is 

authorized by the congress of the United States or 

department of defense. 

(3) Separations and discharges. The legislature 

intends the rules to apply federal law and further define 

separations under honorable conditions and the various types 

of discharges. 
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(4) l;liring d!!Cision notices and ·explanati"ons. The 

legi~Jature intends the rules to provide for the ,form and 

.coaten,t of written not ice$ of hi-ri-ng dec.is,ions, 

~nether the position was obtained as the 

application of the point preference by the public 

includin9 

resul-t of 

employer, 

wr-itten re_guests for explanati~ns of hiring decisions, and 

1 ~ritten explanations of hiring decisions.· 

8 (5) Reopening of selection process. The legislature 

9 intends. the rules to provide for ~ method of re9penlng the 

10 selection process for a job should a court order the 

11 selection process reopened and include a method of givin9 

12 notice to those who applied for the job informing them of 

13 the reopenin9 and the reason therefor. 

14 (6) Appraisal methods. The legislature intends the 

15 rules to assist public employers in developing methods of 

16 appraising employee performance for the purpose of applying 

17 the retention preference. 

-3-
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HOUSE BILL NO. 473 

INTRODUCED BY PAVLOVICH, D. BROWN, ELLISON, JACK MOORE, 

B. WILLIAMS, MILLER; PHILLIPS, PATTERSON, KITSELMAN, HANNAH, 

SANDS, PECK, MANNING, KEYSER, LYBECK, LANE, 

ELLERD, HAYNE, BOYLAN, E. SMITH, MCCALLUM 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING CERTAIN 

PUBLIC EMPLOYERS TO USE SCORED PROCEDURES FOR SELECTING 

PERSONS FOR APPOINTMENT TO CERTAIN POSIT!ONS; GRANTING 

PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE 

RELATIVES IN APPOINTMENT TO THESE POSITIONS AND IN RETENTION 

DURING REDUCTIONS IN FORCE; ELIMINATING THE PREFERENCE 

PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES UNDER THE 

MONTANA VETERANS' AND HANDICAPPED PERSONS' EMPLOYMENT 

PREFERENCE ACT AND REVISING THE PREFERENCE PROVIDED TO 

HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES UNDER THAT 

ACT; AMENDING SECTIONS 10-2-402, 39-30-101 THROUGH 

39-30-103, 39-30-201 THROUGH 39-30-203; 39-30-207, 49-2-405, 

AND 49-3-103, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions~ For the purpos~s 

of [sections 1 through 7], the following definitions apply: 

(1) "Active duty" means full~time duty with military 

pay and allowances in the armed forces, except for training, 
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for determining physical'fitness, or for service in the 

reserves or na~ional guards. 

( 2) "Armed forces" means the United States army, navy, 

air force, Marine corps~ and coast guard. 

( 3) ''Disabled veteran" means a person, whether or not 

he is a veteran as defined in this section, who was 

separated under honorable conditions from active duty in the 

armed forces and has established the present existence of a 

service-connected disability or is receiving compensation, 

disability retirement benefits, or pension because of a 

public statute administered by the veterans administration 

or a military department. 

(4) "Eligible relativett means; 

(a) the unmarri~d surviving spouse of a veteran or· 

disabled veteran; 

(b) the spouse of a disabled veteran who is unable to 

qualify for appointment to a position: 

(c). the mother of a veteran who lost his life under 

honorable conditions while serving in the armed forces 

during a period named in subsections ( 9) (a) through (c) if: 

(i) her husband is totally and permanently disabled; 

OR 

(ii) she is widowed7--d-i:"'oreed,-or-~epe:rated from the 

father and has not remarried; e"t' ·AND 

t~i~t-~he-~a~-reme:rried-b~~-is--widowed,--dtworeedT--0~ 

-2- HB 473 
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%e~al%y--aeperaee~--frea--her--h~aba~d--wne~--p~eferenee--is 

elaimed;-and 

(d) the mother of a service-connected permanently and 

totally disabled veteran if; 

Ill her husband is totally and permanently disabled; 

OR 

(ii) she is widowedT-divereed7-er--separa~@d from the 

father and has not remarried7~or~ 

tiiit-ehe--has--remarried--bH~-i~-widewed,-d±Yoreed7·-er 

%egaiiy--eepa~a~ed--frem--her--hnsband--when--pre£~renee--is 

eiaimed~ 

( 5) "Position" means a permanent, temporary, or 

seasonal position as defined in 2-18-101 for a state 

position or a similar permanent, temporary, or seasonal 

position with a public employer other than the state. 

However, the term does not include: 

(a) a state or local eleCted official; 

lb) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(c) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(d) a department head appointment by the governor or 

an executive departMent head appointment by a mayor', city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 
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le) engagement as an independent contractor or 

employment by an independent contractor. 

(6) (a) "Public employer" means: 

(i} any department, office, board, bureau, commission, 

agency, college, including a community colleg-e, 

postseeondar-y--voea~*onel-techni:ea%---e~rtter---cr---~rotjfoam,. 

university, or other instrumentality of the executive branch 

of the government of the'state of Montana; and 

(ii) any county, city, OR town7-of"-sehoe%-distriet: .. 

lb) The term does not include A SCHOOL DISTRICT, A 

POSTSECONDARY VOCATIONAL-TECHNICAL CENTER OR PROGRAM, OR any 

instrumentality of the legislatiVe or judicial branches of 

the gove~nment of the state of Montana. 

( 7) "Under honorable conditions" means· a discharge or 

separation from active duty characterized as under honorable 

conditions. The term includes honorable discharges and 

general--~disehergee but does not include dishonorable 

dischargeS or other administrative discharges cha·racterized 

as other thari honorable. 

(8) (a} "Veteran" means a person who was separated 

under hoOorable conditions from active duty in the armed 

forces performed: 

( i) in a war; 

1 ii) in· a. campaign or expedition for which a campaign 

badge has been auth0ri2ed by the United States congress or 

-4- HB 473 



~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0473/04 

the United States department of defense; 

(iii) during the period beginning April 28, 1952, and 

ending July 1, 1955; or 

(iv) for more than 180 consecutive days, other than for 

training, any part of which occurred during the period 

beginning February 1, 1955, and ending October 14, 1976. 

(b) The term does not include a retired member of the 

United States armed forces who is eligible for or receiving 

a military retirement allowance based on length of service 

and does· not include any other retired member of a public 

retirement system, except social security, that is supported 

in whole or in part by tax revenues. 

(9) "War'' means: 

(a) the Spanish-American War, beginning on April 21, 

1898, and ending on July 4, 1902, both dates inclusive; 

(b) World War I, beginning on April 6, 1917, and 

ending on July 2, 1921, both dates inclusive; and 

(c) World War II, beginning on December 7, 1941, and 

ending on April 28, 1952, both dates inclusive. 

NEW SEC7ION. Section 2. Scored procedures required. 

For the purpose of applying the po.int preference provided 

for in [section 3] and Title 39, chapter 30, a public 

employer shall use a scored procedure or a combination of 

scored praced~res totaling 100 points for selecting a person 

for appointment to a position. Scored procedures may 
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include written examinations, strUctured oral interviews, 

performance tests, or other quantifiable procedures that 

fairly test the relative capacity and fitness of an 

applicant for a position. 

NEW SECTION. Section 3. Additional points for certain 

applicants. (1) Except as provided in subsections (2) and 

( 3), a public employer shall add the following points to the 

score of an applicant for appointment to a position who 

received 70 paints or more in a scored procedure: 

(a) five points if the applicant is a veteran; and 

(b) ten points if the applicant is a disabled veteran 

or an eligible relative. 

(2) No veteran, disabled veteran, or eligible relative 

is entitled to the points under subsection (1} unless t~e 

person is a United States citizen. 

(3) A disabled veteran who receives 10 points under 

subsection (l)(b} is not entitled to an additional 5 points 

under subsection (l)(a). 

NEW SECTION. Section 4. Notice and claim of 

preference. (1) A public employer shall, by posting or on 

the application form, give notice of the point preference 

provided in [section 3]. 

(2) A job applicant who believes he has a point 

preference shall claim the preference in writing before the 

time for f~ling applications for the position involved has 

-6- HB 473 
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-passed. Fa.,i lure to, ma-ke a timely p-reference claim for a. 

position is a complete defense to an action in regard to 

that position under [section 5]. 

(3) If an applicant for a -position makes a timely 

written. preference claim, the 

written no·tice of its hiring 

claiming ~efer~nce. 

public empl-oyer shall give 

decision to the applicant 

NEW SECTION. Section 5. Enforcement of preference. 

(-1) An applicant who believes -he is entitled to but has no"t 

been given the point preference under (section 3] may, 

within 30 days of receipt of the notice of the hiring 

decision provided for in (section 4], submit to the public 

employer a written request for an explanation of the public 

employer•s hiring decision. Within 15 days of receipt of the 

request, the public employer shall give the applicant a 

written explanation. 

(2.) The applicant may, within 90 days after receipt of 

notice of the _hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts which on their face ent1tle the applicant to a point 

p-reference. 

(3) (a) Upon filing of the petitiu, the court shall 

order the public employer to appear in court at a specifi-ed 

time not less than 10 or more than 30 day;; after the day the 
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petition was filed and show c.:iuse why the applicant was not 

:hired .for the po-si,tion. At the hearing, the public employe-r 

has the burden of proving by a preponderance of the evidence 

that the employer applied the points under [section 3] and 

made a. reasonable hiring decision.. The applicant has the 

burden of proving by a pr-eponderance of th·e -evidence that he 

is a prefe-rence eligible applicant. 

(b) 'rhe time to appear provided in subsection (3)(a) 

may be waived by stipulation o-f the parties. If a time to 

appear has been specified pursuant to subsection (3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

{c) I'f the public employer does not carry its burden 

of proof under subsection (3)(a} and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable -at·torney fees, AND court costs7 -aru.~ 

an--am.ott:nt:--eq~:~e:l--to--l:59%--ef-~he-we:-ge.!l-'tftat:-t:fte-appl:ieartt 

wottid-ftave-re.-ee.-iwe<!-had-he-been-appein~ed-t:o--t:fte.---·c:tosit:ion. 

The remedy provided by thi-s sect~on is. the only remedY for a 

violation of this chapter, ·and a cqurt may not gr·ant any. 

other .relief in an action for viola-tion of this chapter. 

{4) Failure of an applicant to .file a petition under 

subsection (2) within 90 days bars the fil'ing of a petition. 
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If a public employer fails to provide an eXplanation under 

subsection (1) within 15 days and a petition is filed under 

subsection ( 2), the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding .under this section to the extent that they do not 

conflict with this section. 

NEW SECTION. Section 6. Retention during reduction in 

force. (1) Except as provided in subsections '(2) and (3), 

during a reduction in force, a public employer shall retain 

in a position a: 

(a) veteran, disabled veteran, or eligible relative 

whose performance has not been rated unacceptable under a 

performance appraisal system,' over other employees with 

similar job duties, qualifications, pnd ~ length of 

service; and 

(b) disabled veteran with a service-connected 

disability of 30% or more whose performance has not been 

rated unacceptable under a performance appraisal system, 

over other veterans, disabled veterans, and eligible 

relatives with similar job duties, qualifications, and 

length of service. 

(2) No employee is entitled to preference in retention 

under subsection (l) unless the person is a United States 

citizen. 
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(3) The preference in retention under subsection (1) 

does not apply to a position covered by a collective 

bargaining agreement. 

NEW SECTION. Section 7. Adoption of rules. The 

department . of administration shall adopt rules implementing 

(sections 1 through 61. The department's rules apply to all 

public employers, local as well as state. 

Section 8. 

11 10-2-402. 

Section 10-2-402, MCA, is amended to read: 

Superintendent to be given veterans' 

preference. In the selection of the superintendent of the 

Montana veterans' home, the department of institutions shall 

apply the preference granted to veterans and disabled 

veterans under [section 3], but not the preference granted 

to other persons, by Title 39, chapter 30." 

Section 9. Section 39-30-101, MCA, is amended to read: 

11 39-30-101. Short title. This chapter may be cited as 

the 11 Montana v~·~et"l!lft~.L-e:ftd Handicapped Persons' Employment 

Preference Act"." 

Section 10. Section 39-30-102, MCA, is amended to 

read: 

"39-30-102. Purposes. The purposes of this chapter are 

to reeo~nize-ve~er8n~-aftd-di~abled-ve~eraft~-£or--~er~iee--to 

~hei:r--eottntry, recognize past employment discr_imination 

against handicapped persons7 and facilitate the 

habilitation, rehabilitation, and readjustment of ¥etere~~ 7 
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d~sahiecf-ye~ef'a11!t7-aftd.-:haftd*-eapped ~ persons. •• 

Section 11. Section 39-30-103, MCA, is amended to 

read: 

.. 39-30-103. Definitions. For the purposes of this 

chapter, the following definitions ~pply: 

t±t--•Aetiv~-d~~y•-meafts-£u%%-time-dttty-etner-then--£e~ 

eraifting--in--the--regu±ar--eomponents--o£-tke-en±ted-State~ 

army,-eir-Eoree,-navyr-marine-eorps,--or--eoas~--g~erd--with 

£uli--pay--and-allowanees7-~he-term-does-not-inelude-monthly 

driils7--summer--eneampmeftts,--~n±t±al--tra±ning,--er--other 

±naet~ve--or--aetive-d~ty-for-treining-in-the-natienal-guard 

er-reseryeso-

tit--ueisabied-yeteranu-mean~-an-±ftd±vidttal,-w~~ther-or 

ne~-he-is-a-veteran-as-de£ined-irt-ek~~-~eet±on,-who~ 

tat--~erved-on-aetive-dtt~y; 

tbt--hss--been-~separated--Erom--~erviee--by--hono~ab%e 

diseharg1!7-and 

fet--s~~£er~--a-!erviee-eonneeted-dieah±%±ty-determined 

by-tfte-enited-States-~eterans-edm±nistret±ert-to--be--36%--or 

•ore--diee:bling-. 

t3t1!l. 11 E1ig.ible spouse 11 means~ 

tat--~h~--bnremarr±ed-s~rvtvi~g-3pous~-of-a-veteran-who 

died -wh ile·-ort-ae t: ±Ye-dtt~y-er-who! e- -dett t- lt - - r e~ttl ted--£ rom--a 

serviee-eonnected-d±sab±lity,-or 

tb~ the spouse of~ 
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t;,t--a-di'sai!Jl:ed-veteran-determined-by-the-!!n;,t.,d-St!lte:! 

Yetel:'arts--adm:in:iee-raeien--t:e--nava--a-%99tt-serviee--_eet'lneete-d 

d~sab~%tty-who-is-~ftah%~~to-~se--ht:s--empioyment--pr~ferenee 

beeause-~£-hi~-d±~e&i~~~Y7 

tiit-a--persen--eft-ae~ive-dtt~y-d~~e~mi~ed-by-the-Sni~ed 

S~ates-ge¥ernment-to-be-mi~sing-in-ac~ion-er-a--pr~son~r-~o£ 

war;-er 

fiiit a handicapped person determined by the department 

of social and rehabilitation services to have a 100% 

disability who is unable to use his 

because of his disability. 

t4till "Handicapped person" 

employment preference 

means an individual 

certified by the department of social and rehabilitation 

services to have a physical or mental impairment that 

substantially limits one or more major life activities, such 

as writing, seeing, hearing, speaking, or mobility, and 

which limits the- individual's ability to obtain, retain, or 

advance in employment. 

t5till .(a) "Initial hiring" means a personnel action 

for which applications are solicit~d !"rom outside the ranks 

of the current employees of: 

(i) a departmen~, as defined in 

position within the executive branch; 

(ii) a legislative aqencyr such 

counsel, environmental quality council, 

-12-
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legislative auditor, legislative council, or office Of the 

legislative fiscal a~alyst, for a position within the 

iegislative branch; 

(iii) a judicial agency, such as the office of supreme 

court admin~strator, office of supreme court clerk, state 

law library, or similar office in a state district court for 

a position Within the judicial branch; 

(iv) a city or town for a municipal position, including 

a city or municipal court position; and 

(v) a county for a county position, including a 

justice's court pOsition. 

(b) A personnel a.ction limited to current employees of 

a specific public entity identified in subsections (a)(i) 

through (a)(v) of~ this subsection t5t ill, current employees 

in a reduction-in-force pool who have been laid off from a 

specific publ~c entity identified in subsections (a)(i) 

through (a)(v) of this subsection tSt lllr or current 

participants in a federally authorized employment program is 

not an initial hiring. 

t6till (a) 11 Mental impairment" means: 

(i) suffering from a disability attributable to mental 

retardation, cerebral palsy, epilepsy, autism, or any other 

neurologically handicapping condi.tion closely related to 

mental retardation and requiring treatment similar to that 

required by mentally retarded individuals; or 
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( i i) an organic or mental impairment that has 

substantial adverse effectS on an individual's cognitive or 

volitional functions. 

(b) The term mental impairment does ~ot include 

alcoholism or drug addiction and does not include any mental 

impairment, disease, or defect that has been asserted by the 

individual claiming the preference ·as a defense to any 

criminal charge~ 

tTtill 11 Position" means a permanent or seasonal 

position as defined in 2-18-101 for a state position or a 

similar permanent or seasonal position with a public 

employer other than the state. However, the term does not 

include: 

(a) a temporary position as defined in 2-18-101 for a 

state position or similar temporary position with a public 

employer other than the state; 

(b) a state or local elected official; 

(c) employment as an elected official's immediate 

secretary, legal advisor, court reporter, or administrative, 

legislative, or other immEdiate or first-line aide; 

(d) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(e) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(f) a department head appointment by the governor or 
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an executive department head appointment by a mayor, city 

uaanage_r, county commissioner, or other chief administrative 

or executive officer of a local government; or 

jg) engagement as an independent contractor or 

employment by an independent contractor. 

t8till (a) "Public employer" means: 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, judicial, 

or legislative branch of the government of the state of 

Montana; and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

postsecondary vocational-technical c·enter or program, a 

community college, the -board of regents of higher education, 

the Montana university system, a special purpose district, 

an authority, or any political subdivision of the state 

other than a county, city, or town. 

t9t--•s~bstantiaiiy--~qttai--qtlatifiea~~onau--meana--the 

qa:.sl i: r i: eat :i:ol"'s_-o£- twe -e r -more-per son a -among- whom-the- -p t1 b l i: e 

empl~yer--eennet--make--a--r~o~onabie-determination-that-the 

quali-£ieat:-i-orH,-held-by-one-pe~~on:-e r I!· -si:9n. ifh~al"':t-"iy--better 

st2i:ted--£cu•-the-position-t-hal"l- t··~·-·qttB l: i t±~l'1·: i:{"}f"':~-l"te:td-by-the 

ether-persons--;-

tl&?-tat-~Ye~eran»-meftns-a-~rson-wk~~ 

ti:t--served-on--aet±v~--dtlt:y--doJ:"in<]--time--e£--war--or 

-15- HB 473 

1 

2 

] 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0473/n4 

de-ebs:red--1'\atieftai--erne-rgeftey-er-ift-a-eampl!!lliqn-·er-expedit:te,_ 

fer-wl'ti:eh.-a-eampaign-badge--was--att'the-ri:~eel--by--the--H-n-i:t:~d 

Seat:es--ecn:qress-er~t:he-Srt±te-d-St:etes-d~part:nu~nt-or.-e.e~e-ft!le""t 

....... 
t**t-has--been--separaeee~-rrom--serv*ee--by--honorable 

tHsetutr~e-. 

tbt--~fte--term-does-net:-ine%H~e-a-retired-member-e~-the 

Hn±ted-St:ates-a~me~-!orees-whe-is-e%±g±bie-£or-er--reee±v±ng 

a--mititary--ret±remen't-allewanee-based-on-length~e£-serviee 

artd-does-not-ine%~de-any-other-ret:±red-member--or--a--~~bt±e 

r~tirement-syst:em7-exeept:-soeiai-see~rityT-that-is-stt~ported 

±n-whoie-or-in-par't-by-'tax-revenue~. 

tttt-•war-er-dee±ared-national-emerge~eyu-means~ 

tat--ii'or%d--ii'ar--I,--I>~~±"nil'lg--o!'I--Apr±i--6,-l9l'i,-and 

endtng-en-NeYember-lir-19%87-both-da~es-inelusi:ve-7 

tbt--World-war-flr-be~iftrt~ftg-on-Beeember-Tr~-i94ir--and 

ending-on-eeeember-3tr-l946T-both-dates-inelus±ve; 

tet--the---Korean--conf±±etT--mili~ary--expedition,--er 

po%iee-ae~tenT-beginning-en-d~ne-iT;--t9S9r--and--ending--en 

aanttary-31 7-~955,-boeb-dates-iner~~ive.-and 

tdt--t:he-Vietftalft-eontiiet:,-begirtnir'lg-on-Attgttst-5-,-l96'4r 

ar'ld-eru3.i:ng-on-May-1T-l9=?57-bo.t:h-dates-inel:tssive·~~~ 

Section 12. Sec;tion 39-~0-201, MCA, is amended to 

read: 

u39-30-201. Empi-eym..eae Point preference in initial 
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hiring. (1) tat Except as provided in 10-2-402, in an 

initial hiring for a position, if a job applicant who is a 

¥@t:@ral"': 7--disabled--vetereftT handicapped person7 or eligible 

spouse meets the eligibility requirements contained in 

39-30-202 and claims a preference as required by 39-30-206, 

a public employer shall hire-tfte-ep~%ieaa~--ever--al"':y--ether 

app!±eant:-w~t:ft-sttbstsl"':t:ial%y-eqttal-qtte:liEicetions-who-±s-l"':ot 

e--preferenee--eli9ible--epp%ieant add £t~e 10 points to the 

scare of an applicant who received 70 points or more in a 

scored procedure. 

tht--in-e:n-init:i.!ll-h.iring,.-e-pttb:l:ie-employer-she%1-hire 

a-~disebled--veteran--or--hal"':eicepped--persol"':-ever-al"':y-ether 

pre£erenee--el±g±ble--epp~~een~--vi~h--~ubs~ant±a±±y---eqttei 

q~:~tt3::i-f±ea~±onso 

(2) The employment preference provided for in 

subsection (1) does not apply t9 a p~rso~nel action 

described in subsection f5ttbt 1ll1E1 of 39-30-103 or to any 

other personnel a_ction that is not an initial hiring." 

Section 13. Section 39-30-202_, MCA, is amended to 

read: 

''39-30-202. Eligibility requirements. No \l'ete-ran., 

di~abied--veteran; eligible spouse, or handicapped person is 

entitled to receive employment preference as provided in 

39-10-201 unless: 

(1) he is a United States citizen; 
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(2) he has resided continuously in the state for at 

least 1 year immediately before applying for employment; 

(3) if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 

for emp-loyment in the city, town, or county ~n which 

employment is sought; and 

(4) he meets those requirements considered necessary 

by a public employer to sucCessfully perform the essential 

duties of the position for which he is applying ... 

Section 14. Section 39-30-203, MCA, is amended to 

read: 

11 39-30-203. Duration of prefetence. Subject to 

J9-30-20hL 

tlt a handicapped person,~the or eligible spouse e£-a 

hand±capped-per~on-as-dese-ribed-%n-sttbsee~%on~t3ttbttii±t-o£ 

39-36-l:637-a-disaMed-yeteranT-er-the-_sl'<'"se-e£--a--disabl:ed 

ye\:er .. n--as--deseribed--ift-eubseetieft-t3ttbttit-el'-39-36-l63 

qualifies fo[ employment preference as long as the disabling 

condition exists;~ 

t% t--e-ve~ e ranT-e ~ -d:e£ ±.f'l ed-± l"i-3 9-3 9-%9 3 7_- whe- ±:!--ftot- -a 

ti i: s e bled-- -vet-e-ran,--as- -de £-1: ned--± n- 3 9-3 a-la 3., -qtta ±-i-f i-e s -for 

em.ployment--pref:erence-£-or-no-·ion9er-~han-i5-years--£-oi:low-i-n9 

~eparation--from--~erviee--or--£-Or--no--ionger--~han-5-year~ 

£-eilowing-Beeem.be-r-~9,-±983,-wh~eheve-r-i-s-later~ 

f3t--t-he-sttrvi-v±ng-spottse-o£--a-ve~eran-as-deser±bed--±f'l 
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••IN.Uien--t3ttat--of--39-i&-ie3--tJ••HEie.,--for-eMpioy•"""~ 

pre-ferenee-ter-ea-i:Ottg-as--t:.he-spettse:_remaifts-ttnMarr-t-ll!tfT--aftd 

t•t--~he--spettse--or--a--person-·de:aeri&ed-±n-stthseetien 

t 3ttl>t t%i t-of-39-3&- %& 3-tJaa i if ies-for- eMpl eymeftt- -prefereftee 

Eer-as-!:en-g-as-~he-~f'Siellft·-±s-lll.ii!!ISift~-in-e:et:ion-or--a-prisel'ller 

o£-waro" 

Section 15. Section 3_9-30-207, MCA, is amended to 

read: 

"39-30-207. Enforcement of preference. ( 1) An 

applicant who believes he has not been accorded his rights 

under this chapter may, within 30 days of receipt of the 

notice of the hiring decision provided fOr in 39-30-20-6, 

submit to the public employer a written request for an 

explanation of the public employer's hiring decision. Within 

15 days of receipt of the request, the public employer shall 

give the applicant a written explanation, 

(2) The applicant may, within 90 day3 after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts which on their face entit.le the applicant to an 

employment preference. 

(3) (a) Upon filing of the petithn, the court shall 

order the public employer to appear in court at a s.pecified 

time not less ,than 1-0 or more than 30 days ·after the day the 
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petition was filed and show cause .my the applicant was not 

·hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance o~ the eviOence 

that· the employer applied the points under Jt-30-201 and 

~ade a reasonable ~~t~~minatioft-pursua"t~to--subaeet~en--t9t 

ef--39-~&-t&3-artd-the hiring decision. The applica-nt has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection (3)(a) 

may be ~aived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief in an action for violation of this chapter-. 

(4) Failure of an applicant to file a petition under 

subsection (2) withiA 9~ days bars the filing of a. petition. 

If a public employer fails to provide an explanation under 
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subsection (1) within 15 days and a petition is filed under. 

subsection ( 2); the court shaH order the public employer to 

reopen the .:Selection process. 

( 5) The Montana . Rules of Civil Pr_ocedure apply to a 

proceei:HI1g under ~his seCtion to_ the extent that they do not 

conflict .with this section~ n 

Section 16. Section 49-2-405, MCA, is amended to read: 

11 49-2-405. Veterans• and handicapped persons • 

emp-loyment preference. The application of an-employment ~ 

preference as provided for in [sections 1 through 7], Title 

39, chapter 30, and 10-2-402 ·by a public employer as deE ined 

12 in [section 1] and 39-30-103 may not be construed to 

13 constitute a vidlation of this chapter." 

14 

15 

Section 17. Section 49-3-103, MCA, is amended to read: 

"49-3-103. Permitted distinctions. (1) Nothing in this 

16 chapter shall. prohibit any public or private employer: 

17 (a) from enforcing a differentiation based on· marital 

18 status, age, or physical o·r mental handicap when based on a 

19 bona fide occupational qualification reasonably necessary to 

20 the norma~ operation of the partic~1ar business or where the 

21 diffe"rentiation is based on reasonable factors other than 

22 age; 

23 (b) from observing the terms of a bona fide seniority 

24 system or any bona fide employee benefit plan, such as a 

25 retirement, pension, or insurance _plan, which is not a 
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sub-terfuge to evade t·h_e purposes of this ~hapter, · except 

that no such empl~yee benefit plan shall excuse the failure 

to hire any individual; or 

(c) from discharging or otherwise disciplining an 

individual for good Cause. 

(2) The application of an-employment ~preference as 

provided for in [sections 1 through 7], Title 39, chapter 

30, and 10-2-402 by a public employer as defined in [section 

l] and 39-30-103 may not be construed to constitute a 

violation 6f this chapter.•• 

-End-
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STANDING COMMITTEE REPORT 

SENATE 
....................... ~P.ril .. l9., ............. 19 .. a.s .. . 

MR. PRESIDENT 

W Comml.ttee on STATE ADMINIS"'Dll'J:I.ON.': ....................................................................... . e, your .......................................... +.+H':'> 

having had under consideration ....................................................................... .HOUSE .. B.ILL ........ No .... 4-7-3 ..... . 

___ t_h_i_r_d ___ reading copy ( blue 
color 

(Senator Lynch will carry) 

GRANTING PREFERENCE TO VETERANS IN CERTAIN EMPLOYMENT SITUATIONS 

Respectfully report as follows: That ................................................................... ~q:r!.~~---~-~-~H ....... No .... 4.7..3 ...... . 
be amended as follows: 

1. Page 3, line 25. 
Following: "government;" 
Strike: "or" 

2. Page 4, line 2. 
Following: "contractor" 
Strike: ". " 
Insert: "; or" 

3. Page 4, line 3. 
Following: line 2 
Insert: "(f) a position held by a student under the Montana 

work-study program provided for in Title 20, chapter 
25, Part 7, or under a student employment program 
administered by the Montana university system or a 
community college." 

~AND AS AMENDED c;.,;;;,:.::;._:.=....:..:;:..:=== 

BE CONCURRED IN 

J ........... ~ . 1.. £? Jd .. · .. ~ ............................ . ~-P7·~· Chairman. 
. \J 
'. 


