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INTRODUCED B

W

T RE UlRING AIN

PUBLIC EMPLOYERS TO USE SCORED PROCEDURES FOR SELECTING

PERSONS FCR APPOINTMENT TO CERTAIN POSITIONS; GRANTING

-

PREFERENCE TGO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLW

RELATIVES IN APPOINTMENT TO THESE POSITIONS AND IN RETENTION
DURING REDUCTIONS 1IN FORCE; ELIMINATING THE PREFERENCE
PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES UNDER THE
MONTBNA VETERANS' AND HANDICAPPED PERSONS' EMPLOYMENT
PREFERENCE ACT AND REVISING THE PREFERENCE PROVIDED TO
HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES UNDER THAT
ACT; AMENDING SECTIONS 10-2-402, 39-30-101 THROUGH
39-30-103, 39-30-201 THROUGH 39-30-203, 35-30-207. 49-2-405,

AND 49-3-103, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Definitions. For the purpcses
of [sections 1 through 7], the following definitions apply:
(1) "Active duty" means full-time duty with military
pay and allowances in the armed forces, except for training,
for determining physical fitness, or for service in the
reserves or national guards.

(2} "Armed forces” means the United States army, navy,
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air force, marine corps, and coast guard.

{3) "Disabled veteran" means a person, whether or not
he is a veteran as defined in this section, who was
separated under honorable conditions from active duty in the
armed forces and has established the present existence of a
service-connected disability or is receiving compensation,
disability retirement benefits, or pension because of a
public statute administered by the veterans administration
or a military department.

(4) "Eligible relative" means:

{a} the unmarried surviving spouse o©f a veteran or
disabled veteran;

(b) the spouse of a disabled veteran who is unable to
qualify for appointment to a position;

(c) the ﬁother of a veteran who lost his life under
honorable conditions while serving in the armed forces
during a period named in subsections (9)(a) through (¢) if:

{i) her husband is totally and permanently disabled;

{ii) she 1is widcwed, divorced, or separated from the
father and has not remarried: or

({iii) she has remarried but is widowed, divorced, or
legally separated from her husband when preference is
claimed; and

{dy the mother of a service-connected permanently and

totally disabled veteran if:

INTRODUCED BILL
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{i} her husband 1is torally and permanently disabled;

{ii) she is widowed, divorced, or separated from the
father and has not remarried; or

{iii) she has remarried but is widowed, divorced, or
legally separated £rom her husband when preference is
claimed.

(5) "Position" means a permanent, temporary, ar
seasonal position as defined in 2-18-101 for a state
position or a similar permanent, temporary, or seasonal
position with a public employer other than the state.
However, the term does not include:

(a) a state or local elected official;

(b} appointment by an elected official to a body such
as a board, commission, committee, or council;

(c) appcintment by an elected official to a public
office if the appointment is provided for by law;

{(d) a department head appointment by the governor or
an executive department head appointment by a mayor, city
manager, county commissioner, or other chief administrative
or executive officer of a local government; or

(e} engagement as an independent contractor or
employment by an independent contractor.

(6) (a) “Public employer" means:

(i} any department, office, board, bureau, commissian,

agency. college, including a community college,
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postsecondary vocational-technical center or program,
university, or other instrumentality of the executive branch
of the government of the state of Montana; and

(ii) any county. city, town, or school district.

{b) The term does not include any instrumentality of
the legislative or judicial branches of the government of
the state of Montana.

{7} "Under honorable conditions” means a discharge or
separation from active duty characterized as under honorabie
conditions. The term includes honorable discharges and
general discharges but does not include dishonorable
discharges or other administrative discharges characterized
as other than honorable.

(8) (a) "Veteran" means a person who was separated
under honcrable conditions from active duty in the armed
forces performed:

(i} in a war;

{ii) in a campaign or expedition for which a campaign
badge has been authorized by the United States congress or
the United States department of defense;

(iii) during the period beginning April 28, 1952, and
ending July 1, 185%5; or

{iv) for more than 180 consecutive days, other than for
training, any part of which occurred during the period

beginning February 1, 1955, and ending October 14, 1976.

—-4-
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(b) The term does not include a retired member of the
United States armed forces who is eligible for or receiving
a military retirement allowance based on length of service
and does not include any other retired member of a public
retirement system, except social security, that is supported
in whole or in part by tax revenues.

(9) "war" means:

{a) the Spanish-American War, beginning on April 21,
1898, and ending on July 4, 1902, both dates inclusive:;

{b} World War I, beginning on April 6, 1917, and
ending on July 2, 1521, both dates inclusive; and

{c) World Wwar 1II, beginning on December 7, 1941, and
ending on April 28, 1952, both dates inclusive,

REW SECTION. Section 2. Scored procedures reguired.
For the purpose of applying the point preference provided
for in [section 3] and Title 39, chapter 30, a public
employer shall use a scored procedure or a combination of
scored procedures totaling 100 points for selecting a person
for appointment to a position. Scored procedures may
include written examinations, structured oral interviews,
performance tests, or other gquantifiable procedures that
fairly test the relative capacity and fitness of an
applicant for a position,.

NEW SECTION. Section 3. Additional points for certain

applicants. (1)} Except as provided in subsecticons (2} and
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{3), a public employer shall add the following points to the
score of an applicant for appointment to a position who
received 70 points or more in a scored procedure:

(a) five points if the applicant is a veteran; and

(b) ten points if the applicant is a disabled veteran
or an eligible relative.

(2) WNo veteran, disabled veteran, or eligible relative
is entitled to the points under subsection (1) unless the
person is a United States citizen.

{3) A disabled veteran who receives 10 points under
subsection ({1)(b) is not entitled to an additional 5 points
under subsection (1)(a).

NEW SECTION, Section 4. Notice and claim of
preference. (1) A public employer shall, by posting or on
the application form, give notice of the point preference
provided in [section 3].

{(2) B job applicant who believes he has a point
preference shall claim the preference in writing before the
time for filing applications for the position involved has
passed. Failure to make a timely preference claim for a
position is a complete defense to an action in regard to
that pogition under [section 5].

(3) 1If an applicant for a position makes a timely
written preference claim, the public emplcyer shall give

written notice of 1its hiring decision tc the applicant
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claiming preference.

NEW SECTION. Secticn 5. Enforcement of preference.
{1) An applicant who believes he is entitled to but has not
been given the point preference under [section 3] may,
within 30 days of receipt of the notice of the hiring
decision provided for in [section 4], submit to the public
employer a written request for an explanation of the public
employer's hiring decision. Within 15 days of receipt of the
request, the public employer shall give the applicant a
written explanation.

(2) The applicant may, within 90 days after receipt of
notice of the hiring decision, £Eile a petition 1in the
district court in the county in which his application was
received by the public employer. The petition must state
facts which on their face entitle the applicant to a point
preference.

(3) (a) Upon filing of the petition, the court shall
order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired Eor the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence
that the employer applied the points under [section 3] and
made a reasonable hiring decislon. The applicant has the

burden of proving by a preponderance of the evidence that he

—-7-
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is a preference eligible applicant.

{b) The time to appear provided in subsecticn (3)(a)
may be walved by stipulaticon of the parties. If a time to
appear has been specified pursuant tc subksection (3)(a), the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

{c} If the public employer does not carry its burden
of proof wunder subsecticn (3)(a) and the court has found
that the applicant is a preference eligible applicant, the
court shall order the public employer to recopen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees, court costs, and an
amount equal to 150% of the wages that the applicant would
have received had he been appointed to the position. The
remedy provided by this section is the only remedy for a
violation of this chapter, and a court may not grant any
other relief in an action for violation of this chapter.

{4) Failure of an applicant toc file a petition under
subsection {2) within 30 days bars the filing of a petitien.
If a public employer fails to provide an explanation under
subsection (1) within 15 days and a petition is filed under
subsection (2). the court shall order the public employer to
recpen the selection process.

(5) The Montana Ruyles of Civil Procedure apply to a

proceeding under this section to the extent that they deo not

_8_
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conflict with this section.

NEW SECTION. Section 6. Retention during reduction in
force. (1) Except as provided in subsections (2) and (3),
during a reduction in force, a public employer shall retain
in a position a:

(a) veteran, disabled veteran, or eligible relative
whose performance has not been rated unacceptable under a
performance appraisal system, over other employees with
similar Job duties, qualifications, and length of service:
and

(b) disabled veteran with a service-connected
disability of 30% or more whose performance has not been
rated unacceptable under a performance appraisal system,
over other veterans, disabled wveterans, and eligible
relatives with similar job duties, qualifications, and
length of service.

(2) No employee is entitled to preference in retention
under subsection (1) unless the person is a United States
citizen.

(3) The preference in retention under subsection (1)
does not apply to a position covered by a collective
bargaining agreement.

NEW SECTION. Section 7. Adoption of rules. The
department of administration shall adopt rules implementing

[sections 1 through 6]. The department's rules apply to alil
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public employers, local as well as state.
Section 8. Section 10-2-402, MCA, is amended to read:
"10-2-402. Superintendent to be given veterans'
preference. In the selection of the superintendent of the
Montana veterans' home, the department of institutions shall
apply the preference granted to veterans and disabled

veterans under [section 3], but not the preference granted

to other persons, by Title 39, chapter 30.,"

Section 9. Section 39-30-101, MCA, is amended to read:

"35-30-101. Short title. This chapter may be cited as
the "Montana Veteransi-and Handicapped Persons' Employment
Preference Act"."

Section 10. Section 39-30-102, MCA, 1is amended to
read:

"39-30-102. Purposes. The purposes of this chapter are
to recegnize-veterans-and-disabied-veterans-fer--service-—-to
their--country; recognize past employment discrimination
against handicapped personsy and facilitate the
habilitation, rehabilitation, and readjustment of veteranss;
disabted-veterans;-and-handicapped these persons.”

Section 1l. Section 39-30-103, MCA, 1is amended to
read:

"39-30-103. Definitions. For the purposes of this
chapter, the following definitions apply:

t13--tAetive-dutyl-means-futi-time-dury-other-rthan--for

-10-
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training--in--the--reguitar--componenta--of-the-Hnitead-Seaces
army;-atr-force;-navyr-marine-corps;--or—-coast--guard--with
fuii--pay--and-aiiowanecess-¥he-term-doea-not-tnciude-menthiy
dritis;-—-summer--encampments;-—initiat--trainings--or--okher
tnactive--or--active-duty—for-training-tn-the-natieonai-quard
er-reservess
+2y-~-tPisabted-veterani-means-an-individunt;-whether-or
not-he-ts-a-veteran-as-defined-in-this-seetions;-whos
tay--zerved-on-aceive-dutys
tbr-—-has--been——separated--frem--serviece--by--henorabie
discharge;-and
te}--suffers--—a-service-connected-disability-determined
by-the-Bnited-States-veterans-administration-to--ke-~-36--or
more-disabiing<
t3¥(1)] "Eligible spouse” means:
ta}--the--unremarried-surviving-spouse-of-a-veteran-whe
died-white-on-active-duty-or-whose--desth-—-resutted-—-from--a
service-connected-disabttrtyr-or
tb¥ the spouse of=
fr}--a-dissbied-veteran-determined-by-the-Hnited-States
veterans--admintstration--to--have--a-1g86%-service-conneceed
disabiiity-whe-is-unsbie-teo-use--hia--emptoyment--preference
becayse-of-his-disabiiitys
titi-a--person--on-active-duty-determined-by-the-United

States-government—to-pe-miasing-in-action-ér-a-—prisener--of
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wars-or

¢ttty a handicapped perscn determined by the department
of social and rehabilitation services te have a 100%
disability who is unable to use his erployment preference
because of his disability.

t4}(2) “Handicapped person" means an individual
certified by the department of social and rehabilitation
services to have a physical or mental impairment that
substantially limits one or more major life activities, such
as writing, seeing, hearing, speaking, or mobility, and
which limits the ipdividual's ability to obtain, retain, or
advance in employment.

+5¥(3) (a) "Initial hiring” means a personnel acticn
for which applications are solicited from outside the ranks
cf the current employees of:

{i} a department, as defined in 2-15-102, for a
position within the executive branch;

{11) a legislative agency, such as the consumer
counsel, environmental quality council, office of the
legislative auditor, legislative council, or office of the
legislative fiscal analyst, for a position within the
legislative branch;

{iii) a 3judicial agency, such as the office of supreme
court administrator, office of supreme court clerk, state

law library, or similar office in a state district court for

-1 2_
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a position within the judicial branch;

(iv} a city or town for a municipal position, including
a city or municipal court position; and

{v) a county for a county position, including a
justice's court position.

(b) A persocnnel action limited to current employees of
a specific public entity identified in subsections (a)(i)
through (a)(v} cof this subsection ¢5% {3), current employees
in a reduction-in-force peol who have been laid off from a
specific publie entity identified in subsections (a)(i)
through (a)(v}) of this subsection +5% (3}, or current
participants in a federally authorized employment program is
not an initial hiring.

t63{4) (a) "Mental impairment" means:

(i) suffering from a disability attributable to mental
retardation, cerebral palsy, epilepsy, autism, or any other
neurclogically handicapping condition closely related to
mental retardation and requiring treatment similar to that
required by mentally retarded individuals; or

(ii) an organic or mental impairment that has
subgtantial adverse effects on an individual's cognitive or
volitional functions.

{b) The term mental impairment does not include
alcoholism or drug addiction and does not include any mental

impairment, disease, or defect that has been asserted by the
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individual claiming the preference as a defense to any
criminal charge.

+#+(5) "Position" means a permanent or seasonal
position as defined in 2-18-101 for a state position or a
similar permanent or seasonal position with a public
employer other than the state. However, the term does not
include:

(a) a temporary position as defined in 2-18-101 for a
state position or similar temporary position with a public
employer other than the state;

(b) a state or local elected official:

(c) employment as an elected official’s immediate
secretary, legal advisor, court reporter, or administrative,
legislative, or other immediate or first-line aide;

{d) appuintment by an elected official to a body such
as a board, commission, committee, or council;

{(e) appointment by an elected official to a public
office if the appointment is provided for by law;

{f} a department head appointment by the governor or
an executive department head appcintment by a mayor, <ity
manager, county commissioner, or other chief administrative
or executive officer of a lacal government: or

{g) engagement as an independent contractor or
employment by an independent contractor.

+8¥(6) (a) "Public employer" means:

_14_
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(i) any department, office, board, bureau, commission,
agency, or other instrumentality of the executive, judicial,
or legislative branch of the government of the state of
Montana; and

({ii) any county, city, or town.

({b) The term does not include a school district, a
postseccondary vocational-technical center or program, a
community college, the board of regents of higher education,
the Montana university system, a special purpose district,
an authority, or any political subdivision of the state
cther than a ceunty, city, or town.

£9y--%Substantitatly--equat--quatrfications? —means—-the
quatifications-of-two-or-mere-persons-among-whom-the--publie
emptoyer--cannet—-make--a--reasenabie-determination-that-the
quatificationa-hetd-by-one-persen-are--signifieantiy-—better
suited--for-the-pestecion-than-the-quattftcations-held-by-the
other-personss

t18y-tar-iveterani-means-a-person-whes

tt¥--served-on—-active--duty--during--time--cf--war--or
deciared--natienat--emergeney-sr—-in-a-campatgn-or-expedition
for-which-a-campaign-badge-—-was--anthorized--by--the--bnzted
States--congress-or~the-Bnited-States-department-of-defenses
and

ti+j-has--been-~separated--£from--service--by--honsorabie

discharges

~-15-
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fbf—-?he——term«dues-not—inc}ude~a'rebired-member'ef—the
Ynieed-Seates-armed-forees-wihe-is-eligible-for-or--receiving
a—-mi}itary——retirement—ai}owanee~bu:ed-on—iength—cf—service
and—daea-not—inciude—nny-other—retired—member--eé—-a--pubiic
rebirement—systemr-exeepb-sociai~security7vthae—fs-supporecd
in-wheie-er-in-part-by-tax-revenuess:

tit}-“War-or-dectared-nationat-emergency” -meanar

fu#——Hcrid—-Hur~-IT——beginning--on-—Aprfi~-67—19&?7—and
EHding~cn—chembET—ilrw}9i87—both-date3-énciusive7
tby--Wortd-War-Ii;-beginning-on-Becember- 7-=-194t7--and
ending—on-Becemher-3i7-i9467—both-dates*ineiusévef
tc}——the——-Korean—~conE1ict7——mi}§tary-—expedition7~-er
pciice-action7—beginning—cn-&une—2?7~~i9597—~aad——endéng——on
&anuary—3i7—i95S7—bcth-dates-inciusive7*and
fdf——the—Vietnam—conf&ict7—beginninq—oanugnst-57—19647
und—ending«cn—May*?T—i9?57-both—éates—inciusive:"

Section 12. Section 39-30-201, MCA, is amended to
read:

"3§-30-201. Empitoyment Point preference in initial
hiring. (1) tay Except as provided in 10-2-402, 1in an
initial hiring for a position, if a job applicant who is a
veteran;--disabled--veeeran; handicapped persony or eljigible
spouse meets the eligibility requirements contained in
39-30-~202 and claims a preference as required by 33-30-206,

a public employer shall hire-the-appticant--over--any--other

-16-
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applicant-with-substantiatty-equai-quatifications—who-ts~note

a-preference-etigtble-appiteant add five points to the score

of an applicant who received 70 points or more in a scored

precedure.

thby--In-an-initiel-hiring;-a-pebiic-empioyer—shail-hire
a-disabted-veteran-or--handicapped--persen--over—-any--othes
preference-~-etigibte--appiicanc—-with—-subscantially--squal
gquatificationss

(2) The employment preference provided for in
subsection (1) does not apply toc a personnel action
described in subsection t53tk} (3)(b) of 39-30-103 or to any
cther personnel action that is nat an initial hiring."

Section 13. Section 39-30-202, MCA, is amended to
read:

"39-30-202, Eligibility requirements. No veteran;
disabted-veteran;y eligible spouser or handicapped person  is
entitled to recelve employment preference as provided in
39-30-201 unless:

(1) he is a United States citizen;

(2} he has resided continuously in the state for at
least 1 year immediately before applying for employment;

(3) if applying for municipal or county employment, he
has resided for at least 30 days immediately before applying
tor employment in the city, town, or county in which

employment is sought; and

-17-
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(4) bhe meets those reguirements considered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applying."

Section 14. Section 39-30-203, MCA, 1is amended to
read:

"39-30-203. Duration of preference. Subject to
39-30-202+,

+3¥ a handicapped persony-tke or eligible spouse of--a
handicapped-persen-as-deseribed-in-subsection—t3t{bitiiiy-of
39-38-1637--2--disabied-veteran;-or-the-sponse-of-a-disabled
veteran-as-described-in-subsectian——{3 ¢bI{tty--0€--39-36-163
qualifies for employment preference as long as the disabling
condition existst.

t2y--a-—veteran;—-as-defined-in—-39-30-163y-wha-is-not-=a
disabled-veterany-as-defined--tn--39-36-1683;--quatifies——£or
emptoyment--preference-for-no-tenger-than-i5-years-foilowing
separatton-frem-service--or--for--no--tonger--than--5--years
falltowing-Pecember-267-1983;-whichever—ia-Iaters

t3y~-the--surviving-spouse-of-a-veteran-as-described-in
subsection-{3ytay--of--39-36-103--quatifies--for--employment
preference-—for-as-iong-as-the-spouse-remaine-unmarried; —and
t4)y--the-sponse-of-n--perscn--described-—-in--sghsection
£33tbitity——e£-39-30-103-quatifiea-for-employment-preference
for-as-leng-as-the-peraen-is-missing-tn-actian-er-a-prisoner

of-wars"

_18-
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Section 15. Section 39-30-207, MCA, is amended to
read:

"39-30-207. Enforcement of preference, (1) An
applicant who believes he has not been accorded his rights
under this chapter may, within 30 days of receipt of the
notice of the hiring decision provided for in 39-30-206,
submit to the public employer a written request for an
explanation of the public employer's hiring decision. Within
15 days of receipt of the request, the public employer shall
give the applicant a written explanation.

(2) The applicant may, within 90 days after receipt of
notice of the hiring decision, file a petiticn in the
district court in the county in which his application was
received by the public employer. The petition must state
facts which on their face entitle the applicant to an
employment preference.

(3) (a) Upon filing of the petition, the court shall
order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired for the position. At the hearing, the public employer

has the burden of proving by a preponderance of the evidence

that the employer applied the points under 39-30-201 and
made a reasonable determinatton-purssant-te-anbksecktion—-+93%

of-~33-30-1683-and-the hiring decision. The applicant has the
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burden of proving by a breponderance of the evidence that he
is a preference eligible applicant.

(b) The time to appear previded in subsection (3)(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3)(a), the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

(e} If the public employer does not carry its burden
of proof under subsection {3)(a) and the court has found
that the applicant is a preference eligible applicant, the
court shall order the publie employer to reocpen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees and court costs. The
remedy provided by this section is the only remedy for a
viclation of this chapter, and a court may not grant any
cther relief in an action for violation of this chapter.

(4¢) Pailure of an applicant to file a petition under
subsection (2) within 90 days bars the filing of a petition,
If a public employer fails to provide an explanation under
subsection (1) within 15 days and a petition is filed under
subsection (2), the court shall corder the public employer to
recpen the selection process.

(5} The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not

conflict with this section."”
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Section 16, Section 49-2-405, MCA, is amended to read:

"49-2-445. Veterans’ and handicapped persons’

employment preference. The application of an--empioyment a

preference as provided for in [sections 1 through 7}, Title

39, chapter 30, and 10-2-402 by a public employer as defined

in [secticn 1] and 319-30-103 may not be construed to

constitute a violation of this chapter."

Section 17. Section 49-3-103, MCA, is amended to read:

"49-3-103. Permitted distinctions. (1) Nothing in this
chapter shall prohibit any public or private employer:

(a) from enforcing a differentiation based on marital
status, age, or physical or mental handicap when based on a
bona fide occupational gqualification reasonably necessary to
the ncrmal operation of the particular business or where the
differentiation is based on reasonable factors other than
age;

{b) Erom observing the terms of a bona fide seniority
system or any bona fide employee benefit plan, such as a
retirement, pension, or insurance plan, which 1is not a
subterfuge to evade the purposes of this chapter, except
that no such employee benefit plan shall excuse the failure
to hire any individual; or

{c}y from discharging or otherwise disciplining an
individual for good cause.

{2) The application of an-employment a preference as

~21-
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provided for in [sections 1 through 7], Title 39, chapter

30, and 10-2-402 by a public employer as defined in [section
1] and 39-30-103 may not be construed to constitute a
violation of this chapter.”

-BEnd-
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STATE OF MONTARNA
REQUEST NO. FNN 239-85

FISCAL NOTE
Form BD-15

In compliance with a written request received January 26, 19 85 , there is hereby submitted a
Fiscal Note for H.B. 473 pursuant to Title 5, Chapter &4, Part 2 of the Montana Code Annotated (MCA).
Background information used in developing this Fiscal Note is available from the Office of Budget and Program
Planning, to members of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 473 is an act requiring certain public employers to use scored procedures for selecting persons for certain
positions; granting preference to military veterans and their eligible relatives in appointment to these positions

and in retention during reductions in force; eliminating the current veteran's preference under the Montana

Veterans' and Handicapped Persons' Employment Preference Act and revising the preference provided to handicapped
persons and their eligible spouses.

ASSUMPTIONS:

1. To apply the scoring method {S8ect. 2) to quantifiable procedures the validity of such procedures must be
established.

2 The state will follow federal laws and regulations to establish the validity of hiring procedures.

3. Full implementation of the proposed legislation will take two bienniums due to the complexity of

validity hiring procedures.

FISCAL IMPACT:
Using FY 85 salary matrix.

FY 86 ' - FY 87

5 FTE 5 FIE
Personal Services $125,800 $125,800
Operating Expenses 30,000 30,000
General Fund Total $155,800 $155,800

This impact is only for Executive Branch agencies. The University System, judicial and legislative branch agencies
set their own personnel policies. These agencies would have the same obligations but their impact is not known.

Vowid L it

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: ;Ce,ég / /9&5
FN&4:W:1 f{és €/7£3




Request No. FNN 239-85
Form BD-15 page 2

LOCAL IMPACT:

Local impact cannot be determined. Using the above assumptions the costs could be well above the state's cost
due to the local govermments not having the advantage of a centralized personnel division ot uniform personnel
policies.

TECHNTCAL NOTE:

Under federal laws and regulatioms when scoring procedures are used for ranking candidates, the selection procedure
(tests, structured interviews, etc.) must be validated. This can be a complex and time consuming task. For the
Executive Branch alone, full implementation could take up to five vears. For example, the state currently has only
one validated test (Social Worker 1). This test took over one year Lo structure to meet the criteria of validation.
The state has 1,500 job classifications. No matter what selection procedure is used in hiring people into these
jobs, validation of that procedure is mandatory.



49th Legislature

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0473702

RE-REFFERED COMMITTEE

ON JUDICTARY
as amended

RECOMMEND DO NOT PASS

HOUSE BILL NO. 473
INTRODUCED BY PAVLOVICH, D. BROWN, ELLISON, JACK MOORE,
B. WILLIAMS, MILLER, PHILLIPS, PATTERSON, KITSELMAN, HANNAH,
SANDS, PECK, MANNING, KEYSER, LYBECK, LANE,

ELLERD, HAYNE, BOYLAN, E. SMITH, MCCALLUM

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING CERTAIN
PUBLIC EMPLOYERS TO USE SCORED PROCEDURES FOR SELECTING
PERSONS FOR APPOINTMENT TO CERTAIN POSITIONS;:; GRANTING
PREFERENCE TC CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE
RELATIVES IN APPOINTMENT TO THESE POSITIONS AND IN RETENTION
DURING REDUCTIONS 1IN FORCE; ELIMINATING THE PREFERENCE
FROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES UNDER THE
MONTANA VETERANS' AND HANDICAPPED PERSONS ' EMPLOYMENT
PREFERENCE ACT AND REVISING THE PREFERENCE PROVIDED TO
HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES UNDER THAT
ACT; AMENDING SECTIONS 10-2-402, 39-30-101 THROUGH
39-30-103, 39-30-201 THROUGH 39-30-203, 39-30-207, 49-2-405,

AND 49-3-103, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section l. Definitions. For the purposes

of [sections 1 through 7], the following definitions apply:
{1) “Active duty" means full-time duty with military

pay and allowances in the armed forces, except for training,

@ﬂﬁ? Legisiative COUNGH

10
11
iz
13
14
15
16
17
18
i3
20
21
22
23
24

25

HB 0473702

for determining physical fitness, or for service in the
reserves ©r national guards.

{2) "Armed forces" means the United States army, navy,
air force, marine corps, and coast guard.

(3) "Disabled veteran” means a person, whether or not
he is a veteran as defined in this section, who was
separated under honorable conditions from active duty in the
armed forces and has established the present existence aof a
service-connected disability or is receiving compensation,
disability retirement benefits, or pension because of a
public statute administered by the veterans administration
or a military department,

(4) "Eligible relative" means:

{a) the wunmarried surviving spouse of a veteran cr
disabled veteran;

(b} the spouse of a disabled veteran who is unable to
qualify for appointment to a position;

(¢} the mother of a vaeteran who lost his life under
honorable conditions while serving in the armed forces
during a periocd named in subsections {9}(a) through (c) if:

{i) her husband is totally and permanently disabled:

(ii) she is widowed, divarced, or separated from the
father and has not remarried; or

(iii) she has remarried but is widowed, divorced,r or

legally separated from her husband when preference is

-2- HB 473
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claimed; and

(d} the mother of a service-connected permanently and
totally disabled veteran if:

{i) her husband is totally and permanently disabled;

{ii) she is widowed, divorced, or separated from the
father and has not remarried; or

(iii) she has remarried but is widowed, divorced, or
legally separated £from her husband when preference is
claimed.

(5} "Position" means & permanent, temporary, or
seasonal position as defined in 2-18-101 for a state
position or a similar permanent, temporary, or seasonal
position with a public employer other than the state,
However, the term does not include:

(a) a state or local elected official;

{b} appointment by an elected official to a body such
as a board, commission, committee, or council;

(c) appeointment by an elected official to a public
office if the appointment is provided for by law;

{d) a department head appointment by the governor or
an executive department head appointment by a mayor, city
manager, county commissioner, or cther chief administrative
or executive officer of a local government; or

{e) engagement as an independent contractor or

employment by an independent contractor.

-3~ HB 473
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{8) (a} "Public employer" means:

(i} any department, office, board, bureau, commission,
agency, college, including a community college,
postsecondary-—voeakionai-technicat---center---or---programy
university, or other instrumentality of the executive branch
of the government of the gstate of Montana: and

(ii} any county, city, OR towny—er-scheoi-district.

(b} The term does not include A SCHOOL PISTRICT, A

POSTSECONDARY VOCATIONAL-TECHENICAL CENTER OR PROGRAM, OR any

instrumentality of the legislative or judicial branches of

. the government of the state of Montana.

(7) "Under honorable conditions” means a discharge or
separation from active duty characterized as under honorable
conditions. The term includes honorable discharges and
general discharges but does not include dishoncrable
discharges or other administrative discharges characterized
as other than honorable.

{8) [(a) "Veteran” means a person who was separated
under honorable conditions from active duty in the armed
forces performed:

{i) in a war;

(ii} in 2 campaign or expedition for which a campaign
badge has been authorized by the United States congress or
the United States department of defense;

(iii) during the pericd beginning April 28, 1952, and

-4- BB 473
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ending July 1, 1955; or

(iv) for more than 180 consecutive days, other than for
training, any part of which occurred during the period
beginning February 1, 1955, and ending October 14, 1976.

(b} The term does not include a retired member of the
United States armed forces who is eligible for or receiving
a military retirement allowance based on length of service
and does not include any other retired member of a public
retirement system, except social security, that is supported
in whole or in part by tax revenues.

(9) ™"HWar® means:

fa) the Spanish-American War, beginning on April 21,
1898, and ending on July 4, 1902, both dates inclusive;

{b} World War I, beginning on April! &, 1917, and
ending on July 2, 1821, both dates inclusive; and

{c) World war II, beginning on December 7, 1941, and
ending on April 28, 1§52, both dates inclusive.

NEW SECTION, Section 2, Scored procedures required.
For the purpose of applying the point preference provided
for in [section 3] and Title 3%, chapter 30, a public
employer shall use a scored procedure or a combination of
scored procedures totaling L00 points for selecting a person
for appointment tc a position. Scored procedures may
include written examinations, sStructured oral interviews,

performance tests, or other dquantifiable procedures that
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fairly test the relative capacity and fitness of an
applicant for a position.

NEW SECTION. Section 3. Additional points for certain
applicants. (1) Except as provided in subsections {2} and
{3}, a public employer shall add the foliowing points to the
score of an applicant for appointment to a position who
received 70 points or more in a scored procedure:

{a) five points if the applicant is a veteran; and

(b} ten points if the applicant is a disabled veteran
or an eligible relative,

(2} Mo veteran, disabled veteran, or eligible relative
is entitled to the points under subsection (1) unless the
person is a United States citizen.

(3) A disabled veteran who receives 10 points under
subsection ({1l)(b) is not entitled to an additicnal 5 points

under subsection (1)(a}).

NEW SECTION. Section 4. Notice and claim of
preference. (1) A public employer shall, by posting or on

the application form, give notice of the point prelerence
provided in [section 3],

(2) A 7job applicant who believes he has a peint
preference shall claim the preference in writing before the
time for Cfiling applications for the position involved has
passed. Failure to make a timely preference claim Ffor a

position is a complete defense to an action in regard to
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that position under (section 5]).

{3) If an applicant for a position makes a timely
written preference claim, the public employer shall give
written notice cf 1its hiring decision to the applicant
claiming preference.

NEW SECTICN, Section 5. Enforcement of preference.
(1) An applicant who believes he is entitled to but has not
been given the point preference under ([section 3] may,
within 30 days of receipt of the notice of the hiring
decision preovided for in (section 4], submit to the public
employer a4 written request for an explanation of the public
employer's hiring decision. Within 15 days of receipt of the
request, the public employer shall give the applicant a
written explanation.

(2) The applicant may, within 90 days after receipt of
notice of the hiring decision, file a petition in the
district court in the county in which his application was
received by the public employer. The petition must state
facts which on their face entitle the applicant to a point
preference,

{3) (a) Upon filing of the petition, the court shall
order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not

hired for the position. At the hearing, the public employer
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nas the burden of proving by a preponderance of the evidence
that the employer applied the points under [secticn 3] and
made a reasonable hiring decision. The zpplicanct has the
burden of proving by a preponderance cof the evidence that he
is a preference eligible applicant.

{b) The time to appear provided in subsection (3)(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsecticn (3}{a), the
court may, on motion of one of the parties or on stipulaticn
of all of the parties, grant a continuance.

(c) If the public employer does not carry its burden
of proof under subsection (3)(a) and the court has found
that the applicant is a preference eligible applicant, the
court shall order the public employer to reocpen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees, court costs, and an
amount equal to 150% of the wages that the applicant would
have received had he been appointed tc the position. The
remedy provided by this section is the only remedy for a
viglation of this chapter, and a court may not grant any
other relief in an action for viclation of this chapter.

{4) Failure of an applicant to file a petition under
subsection (2} within 30 days bars the filing of a petition.
If a public employer fails to provide an explaration under

subsection (1) within 15 days and a petition is filed under

-8- HB 473
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subsection (2), the court shall order the publiec employer to
reopen the selection process.

{5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this section.

NEW SECTION. Section 6. Retention during reduction in
force. (1} Except as provided in subsections (2) and (3),
during a reduction in force, a public empleoyer shall retain
in a position a:

{(a) veteran, disabled veteran, or eligible relative
whose performance has not been rated unacceptable under a
performance appraisal system, over other employees with
similar job duties, qualifications, and length of service;
and

(b} disabled veteran with a service-connected
disability of 30% cr mwore whose performance has not been
rated unacceptable under a performance appraisal system,
over other veterans, disabled veterans, and eligible
relatives with similar Jjob duties, qualifications, and
length of service.

{2) Ho employee is entitled to preference in retention
under subsection (1) unless the person is a United States
citizen,

(3) The preference in retention under subsection (1)

doces not apply to a position covered by a collective
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bargaining agreement.

REW SECTION. Section 7. Adoption  of rules. The
department of administration shall adopt rules implementing
{sections 1 through 6). The department's rules apply to all
public employers, local as well as state.

Section 8. Section 1l0-2-402, MCA: is amended to read:

"10-2-402. Superintendent to be given veterans'
preference. In the selection of the superintendent of the
Mcntana veterans' home, the department of institutions shall
apply the preference granted to veterans and disabled

veterans under [section 3}, but not the preference granted

to aother persons, by Title 39, chapter 3p."

Section 9. Section 39-30-101, MCA, is amended to read:

"39-30-101. Short title. This chapter may be cited as
the "Montana Veterans:-and Handicapped Persons' Employment
Preference Act"."

Section 10. Section 39-30-102, MCA, is amended to
read:

"39-30-102. Purposes. The purposes of this chapter are
to reesgnize-veterans-and-disabied-veterans-for--service--tp
thetr--counkry; recognize past employment discrimination
against handicapped personsy and facilitate the
habilitation, rehabilitation, and readjustment of veterans-

disabied-veterans;-and-handicapped these persons."

Section 1ll. Section 39-30-103, MCA, is amended to

-10- HB 4713
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read:
"“39-30-103., Definitions. For the purposes of this
chapter, the following definitions apply:
tiy--SActive-dutyi-means—£Enit-eime-duty-other—-than--for
teatning~—ta-—the--requiar--cosmponents--af-rhe-tnited-Stacea
armyy-aie-forees—navy;-marine-sorpsy-—-or--coast-—guard--with
fuil--pay--and-aitowances:-Phe-term-does-nece—inciude-monthiy
dritis;--summer--encampments;--inttiai--tratningy-—or--sther
rnactive-——ar--aetive-duty-for-training-in-the-nartonar-aquard
ot-reservess
t24--tpisnhted-vaterani-menns-an-individuat;-whether-or
net-he-ts—a-veteran-as-defined-in-this-seetion;~-whas
tay--served-on-active-duey;
th+-~has-—-been--separared—-from--service-—by--hone=abie
dtseharger-and
tey~-suffers-——a—service-sonnected-disabiticy-darermined
by-the-United-S5tates-veterans-admintstration-es—-be--3f4-~or
more-disabtingr
+33{1) "Eligible spouse" means=
tay——-the--unremarried-surviving-spouse-cf-a-veteran-whe
died-white-an-active~-duty-or-vhese--death--resunicead--£frem-—a
service—connected-disabiiityr-or
+b+ the spouse of+
tiy--a~disabiad-veteran-determined-by-tha-Unired-States

vetepana--adminiseratian--to——have--a-148%-servica-sannested
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dtaabtiity-who-is-unable-te-use-—his--empioymenc—-preference
beeanse-of-mis-disabiiieys

titj-a--person--on-active-doery-decermined-by-the-gnttead
Seates-gevernment-teo-be-missing-tn-actien-er-a--prissnsr—-of
war:-or

t+iii} a handicapped person determined by the department
of social and rehabilitation services to have a 100%
disability who is unable to use his employment preference
because ©of his disability.

t4¥(2) “Handicapped person” means an individual
certified by the department of social and rehabilitation
services to have a physical or mental impairment that
substantially limits one or more major life activities, such
as writing, seeing, hearing, speaking, or mobility, and
which 1limits the individual's ability tc obtain, retain, or
advance in emplayment.

533} (a) "Initial hiring" means a personnel action
£or which applications are solicited from outside the ranks
of the current employees af:

(i) a department, as defined in 2-15-102, for a
position within the executive branch;

{ii) a legislative agency, such as the consumer
counsel, environmental quality council, office of the
legislative auditor, legislative council, or office of the

législative fiscal analyst, for a position within the
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legislative branch;

(iii) a Jjudicial agency, such as the office of supreme
court administrator, office of supreme court clerk, state
law library, or similar office in a state district court For
a position within the judicial branch;

(iv) a city or town for a municipal position, including
a city or municipal court position; and

(v} a county for a county position, including a
justice's court position.

(b} A personnel action limited to current employees of
a specific public entity identified in subsections (a)(i)
through (a){v) of this subsection {5% {3), current employees
in a reduction-in-force pool who have been laid off from a
specific public entity identified in subsections (a)(i)
through ({a)(v) of this subsection {5} {3), or current
participants in a federally authcrized employment program is
not an inltial hiring.

t63¥{4) (a) "Mental impairment" means:

{i) suffering from a disability attributable to mental
retardation, cerebral palsy. epilepsy, autism, or any other
neurologically handicapping condition closely related to
mental retardation and requiring treatment similar to that
required by mentally retarded individuals; or

{ii) an organic or mental impairment that has

substantial adverse effects on an individual‘s cognitive or
g9
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volitional functions.

{b) The term mental impairment does not include
alcoholism or drug addiction and does not include any mental
impairment, disease, or defect that has been asserted by the
individual claiming the preference as a defense to any
criminal charge.

t7¥(5) “Position" means a permanent or sSeasonal
position as defined in 2-18-101 for a state position or a
similar permanent or seasonal position with a publice
employer other than the state. However, the term does not
include:

(a) a temporary position as defined in 2-18-10]1 for a
state position or similar temporary position with a public
employer other than the state:;

(b} a state or local elected official;

(c) employment as an elected official's immediate
secretary, legal advisor, court reporter, or administrative,
legislative, or other immediate or first-line aide:

{d) appointment by an elected official to a body such
as a board, commission, committee, or council:

(e) appointment by an elected ocfficial to a public
office if the appointment is provided for by law:

(£} a department head appointment by the governor or
an executive department head appointment by a mayor, city

manager, county commissioner, or other chief administrative
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or executive officer of a local government; or

{g) engagement as an independent contractor or
employment by an independent contractocr.

t8¥({6) ({a) “Public employer” means:

{i) any department, office, board, bureau, commission,
agency, or other instrumentality of the executive, judicial,
or legislative branch of the government of the state of
Montana; and

(ii) any county, city, or town.

(b} The term does not include a school district, a
postsecondary vocational-technical center or program, a
community college, the board of regents of higher education,
the Montana university system, a special purpose district,
an authority, or any political subdivision of the state
other than a county, city, or town.

{9}--“Subatantiatiy--equat-~quatificartonsd--maang--the
quulificatién:—af—tue-er-mere-per:cns—among—whom—the—*pubiic
empioyer-—cannot--make--a--reasenable-determination-ehat-the
quatifications-heid-by-one-parsen-are-—significantiy--bettar
snited--for‘the-poaibion—than—ehe-quuiiEicatians—hcid—by—the
ather-peraonss

t¥8y-tay-"Veteran!-means-a-person-whers

ti}--servad-on-~aetive——duty--during~--time -—of--war—-or
deciared‘—natienai——emergency—or~in-a-campaignﬂﬁr—expedition

for-which-a-campaign-badge--was-——authortzed--by--the--Hnited
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States-~eongreas-or-the-dnited-States-department-cf-defensesr
and

tity-has—-been--separated——from--asrvice--by--honorabte
discharqex

tby--FThe——term-dosa-not-inctode—a-retirad-member-sf-the
gntted-States-armed-forces-who-ia-etigible-for-or--recetving
a~-mitirtary--retirement-atiowanee-bhased-en-itengrh-of-serviecs
and-dees-not-inciude-any-other-retired-member--of--a—-pubtie
retirement-system;-—except-sociali-seeurityr—that—is-supperted
in-wholte-or-in-part-by-tax-revenvess

tity-liWar-or-deckared-nationai-emergencyi-meanss

tay--Worid--War-~i7--beginning--en--aprtt--67;-19t%7-and
ending-en-Nevember-1317-1538;7-both-dates-ineclnatves

tby--Wertd-War-Iir-beginning—on-Decembasr—Fy~-134t+--and
ending-on-Becember-317-3946;-both-dates-inetusives

tey-—the-—--HKorean-—conflickr—-military--axpedition;——or
pottee-actiony-beginning-on-June-27;--1958;--and—-endtng~-on
Fannary-3i7-1955y-both-datea-tneinaiver—and

tdy--the-Yietnam-conflict;-beginantng-on-Angust-5S7-+964+
and-ending-sn-May-7;-19757-both-dates-imetuaiyec"

Section 12. Section 395-30-201, MCA, is anmended to
read:

"39-39~201, Employment Point preference in initial
hiring. (1} ta} Except as provided in 10-2-402, 1in an

initial hiring for a position, if a job applicant who is a
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vererany--disapied--veterany handicapped persony or eligible
spouse meets the eligibility requirements contained in
39-30-202 and claims a preference as required by 39-30-206,
a public employer shall hire-the-appiicant--over--any--othar
appliecane-with-subseantiatiy-egual-quatifreations-who-ta-not

a~preference-etigibte—apptieant add five points to the score

of an applicani who received 70 points or more in a scored

procedure.

thy-—En-an-inttiat-hiring;-n-pubiic-empioyer-shari-hire
a-disablad-vetearan-er--hand:capped--person--aver-—any--other
preferance---etigibie——appticant-—-with--subatanciatiy--equat
quatificationsx

(2) The employment preference provided for in
subsection (1) dces not apply to a personnel action
described in subsection +5¥¢b} (3)(b) of 39-30-103 or to any
other personnel action that is net an initial hiring."

Section 13. Section 39-30-202, MCA, is amended to
read:

"39-30-202. Eligibility requlrements. No veteran;
disabted-veeerany eligible spouse;y or handicapped person is
entitled to receive employment preference as provided in
39-30-201 unless:

{1} he is a United States citizen;

[2) he has resided continuously in the srtate faor at

least 1 year immediately before applying for employment;:
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(3) if applying for municipal or county employment, he
has resided Eor at least 30 days immediately before applying
for employment in the city, town, or county in which
employment is sought: and

(4) he meets those requirements considered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applying.”

Section 14. Section 39-30-203, MCA, is amended to
read:

"3%-30-203. Duration of preference. Subject ta
39-30-202=,

+1} a handicapped personr-the or eligible spouse ef--a
handicapped-perscn-as-described-in-subsection-t33tbjtittdt-of
39-38-1837--a--disabted-veteran;-or-the-spouse-sf-a-disabited
veteran-as-described-in-subssction-—{3Irtbrety--0f--39-36-143
qualifies for employment preference as long as the disabling
condition existss;.

t2y--a--veteram;~-as-defined-:n-39-36-1037-whe—ta-net-a
disabted-vereran;-as-defined--¥n--39-38-183;--qualifies--for
empicyment——preference—for—no—ionger*than—is—years-fokiowing
sepnration—Ereﬁ~service—-er——Eor——nc*—icnger—-than—-S——yeara
following-December-20;-1983;-whichever-ia-tatars

t3r--the--3urviving-sponse-of-a-vateran-as-deacribed-in
aub:ccticn—f3}{31‘-35--39-36—&93--quai:Eies-—for—-emp}oyment

preference—-for-as-isng-as-the-spouse-remains-unmareteds -and
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t43~~the-spouse-of-a--parson--described--in-—subsecticn
+3rtbytEty~~0f-39-38-283-quatifies-for-empioyment-prefarenca
for-as-itong-as-the-person-is-missing-in-action-or-a-prisaner
of-warz"

Section 15. Section 39-30-207, MCA, 1is amended to
read:

"39-30-207, Eaforcement of preference, (1) An
applicant who believes he has not been accorded his rights
under this chapter may, within 30 days of receipt of the
notice of the hiring decision provided for in 39-30-20&,
submit to the public employer a written request for an
explanation of the public employer's hiring decision. Within
15 days of receipt of the request, the public employer shall
give the applicant a written explanation.

(2) The applicant may, within 90 days after receipt of
notice of the hiring decision, file a petition in the
district court in the county in which his application was
received by the public employer. The petition must state
facts which on their £face entitle the applicant to an
employment preference.

{3} (a) Upon filing of the petition, the c¢ourt shall
order the public empleyer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not

hired for the position. At the hearing, the public employer
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has the bhurden of proving by a preponderance of the evidence

that the employer applied the pocints under 39-30-201 and

made a reasonable determinarien-pursoant-teo-subsection-¢93

ef-39-36-183-~and-the hiring decision. The applicant has the

burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

(b) The time to appear provided in subsection (3)(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3){a), the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

{c) If the public employer does not cacrry its burden
of proof under subsection (3)(a) and the c¢ourt has found
that the applicant is a preference eligibie applicant, the
court shall crder the public amployer to reopen the
selection process for the position inwvolved and shall grant
the applicant reasonable attorney fees and court costs. The
remedy provided by this section is the only remedy for a
violation ¢f this chapter, and a court may not grant any
other relief in an acticn for violation of this chapter,

(4} Failure of an applicant to file a petition under
subsection {2) within 90 days bars the filing of a petition.
If a public employer f£ails to provide an explanation under
subsection (1) within 15 days and a petition is filed under

subsection (2}, the court shall order the public employer to
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reopen the selection process.

(5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this section,”

Section 16. Section 49-2-405, MCA, is amended to read:

"49-2-40%. Veterans'’ and handicapped persons’

employment preference. The application of an--empioymene a

preferenge as prowvided for in [sections 1 through 7], Title
39, chapter 30, and 10-2-402 by a public employer as defined

in [section 1] and 39-30-103 may not be construed to

constitute a violation of this chapter.”

Section 17. Section 49-3-103, MCA, is amended to read:

"453-3-103. Permitted distinctions. (1) Nothing in this
chapter shall prohibit any public or private employer:

(a) from enforcing a differentiation based on marital
status, age, or physical or mental handicap when based on a
bona fide occupational gualification reascnably necessary to
the normal operation of the particular business or where the
differentiation 1s based on reascnable factors cther than
age;

{b) from cbserving the terms of a bona fide seniority
system or any bona fide employee benefit plan, such as a
retirement, pension, or insurance plan, which is npot a
subterfuge to evade the purposes of this chapter, except

that no such employee benefit plan snall excuse the failure

-21- HB 473
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to nire any individual; or

(c} from discharging or otherwise disciplining an
individual for gqouod cause.

(2) The application of an-empieyment & preference as

provided for in [sectioms 1 through 7], Title 39, chapter

30, and 10-2-402 by a public employer as defined in [section
1} and 39-30-103 may not be construed to constitute a
viclation of this chapter."”

-End-
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HOUSE BILL NO. 473
INTRODUCED BY PAVLOVICH, D. BROWN, ELLISON, JACK MOORE,
B, WILLIAMS, MILLER, PHILLIPS, PATTERSON, KITSKELMAN, HANNAH,
SANDS, PECK, MANNING, KEYSER, LYBECK, LANE,

ELLERD, HAYNE, BOYLAN, E. SMITH, MCCALLUM

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING CERTAIN
PUBLIC EMPLOYERS TO USE SCORED PROCEDURES FOR SELECTING
PERSONS FOR APPOINTMENT TO CERTAIN POSITIONS; GRANTING
PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE
RELATIVES IN APPOiNTMENT TO THESE POSITIONS AND IN RETENTION
DURING REDUCTIONS 1IN FORCE; ELIMINATING THE PREFERENCE
PROVIDED TO VETERANS AND THEIR ELIGIBLE SPQUSES UNDER THE
MONTANA VETERANS' AND HANDICAPPED PERSONS'* EMPLOYMENT
PREFERENCE ACT AND REVISING THE PREFERENCE PROVIDED TO
HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES UNDER THAT
ACT; AMENDINQ SECTIONS 10-2-402, 39-30-101 THROUGH
39-30-103, 39-30-201 THROUGH 39-30-203, 39-30-207, 49-2-405,

AND 49-3-103, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Definitions. For the purposes

of [sections 1 through 7], the following definitions apply:
{1) “Active duty" means full-time duty with military

pay and aliowances in the armed forces, except for training,

f\ (Mﬂﬂl’ﬂﬂ' Legsiative Counci
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for determining physical fitness, or Ffor service in the
reserves or national guards.

(2) "Armed forces" means the United States army, navy,
air force, marine corps, and coaét guard.

{3) "Disabled veteran" means a person, whether or not
he is a veteran as defined in this section, who was
separated under honorable conditions from active duty in the
armed forces and has established the present existence of a
service-connected disability or is receiving compensation,
disability retirement benefits, or pension because of a
public statute administered by the wveterans administration
or a military department.

(4) "Eligible relative" means:

(a) the unmarried surviving spouse of a veteran or
disabled veteran;

(b) the spouse of a disabled veteran who is unable to
qualify for appointment to a position;

{c) the mother of a veteran who lost his life under
honorable conditions while -serving in the armed Eorces
during a period named in subsections (3)(a) through {(c) if:-

(i) her husband is totally and permanently disabled;

(ii) she 1is widowed, divorced, or separated from the
father and has not remarried; or

{iii) she has remarried but is widowed, divorced, or

legally separated from her husband when preference is

-e- AS AMENDED  HB 173
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claimed; and

(d) the mother of a service-connected permanently and
totally disabled veteran if:

(i) her husband is totally and permanently disabled;

(ii) she is widowed, divdrced, or separated from the
father and has not remarried; or

{iii) she has remarried but is widowed, divorced, or
legally separated from her husband when preference is
claimed.

{5) "Position" means a permanent, temporary, or
seasonal position as defined in 2-18-101 for a state
position or a similar permanent, temporary, or seasonal
position with a public employer other than the state.
However, the term does not include:

(a}) a state or local elected official;

(b) appointment by an elected official to a body such
as a boapd, commissicn, committee, or council:

{c) appointment by an electéd official to a public
office if the appointment is provided for by law;’

(d) a department head appointment by the governor or
an executive department head appointment by a mayor, city
manager, county commissioner, or other chief administrative
or executive officer of a locél government; or

(e} engagement as an independent contractor or

employment by an independent contractor.
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(6} (a}) "Publlc employer" means:

(L) any department, office, board, bureau, commission,
agency, college, including a communitcy college,
postsécondaey-—vocationa}-teehnieai--—center———et—--progEQM7
university, or other instrumentality of the executive branch
cof the government of the state of Montana; and

{ii) any county, city, OR towny-er-schaeci-distriot,

{b) The . term does not include A SCHOOL DISTRICYT, A

POSTSECONDARY VOCATIONAL-TECHNICAL CENTER OR PROGRAM, OR any

instrumentality of the legislative or judicial branches of
the government of the state of Montana.

(7) "Under honorable conditions" means a discﬁarge or
separation from active duty characterized as under honorable
conditions. The term includes honorable discharges and
generail discharges but does not include dishonorable
discharges or other administrative discharges characterized
as other than honorable. )

(8) (a) "Veteran" means a person who was separated
under honcrable conditions from active duty in the armed
forces perfarmed:

(i) in a war;

(ii) in a campaign or expedition for which a campaign
badge has been authorized by the United States congress or
the United States department of defense;

({iii} during the period beginning April 28, 1952, and
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ending July 1, 1955; or

{iv) for more than 180 consecutive days, other than for
training, any part of which occurred during the period
beginning February 1, 1955, and énding October 14, 1976,

{b) The term does not include a retired member of the
United States armed forces who is eligible for or receiving
a military retirement allowance based on length of service

and does not include any other retired member of a public

retirement system, except social security, that is supported

in whole or in part by tax revenues.

{9) "War" means:

fa) the Spanish-American War, beginning on April 21,
1898, and ending on July 4, 1902, both dates inclusive;

(b) World War I, beginning on April 6, 1917, and
ending-on July 2, 1921, both dates inclusive; and

{(c)y %#Wecrld wWar II, beginning on December 7, 1941, and
ending on April 28, 1952, both dates inclusive.

NEW SECTION, Sectioh 2. Scored procedures required.
For the purpose of applying the point preference provided
for in [sec:zion 3} and Title 39, chapter 30, a public
employer snall use a scored procedure or a combination of
scored procedures totaling 100 points for selecting a person
for appointment to a position. Scored procedures may
include wrictcen examinactions, structured oral interviews,

performance tests, or other quantifiable procedures that
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fairly test the relative capacity and fitness of an
applicant for a position.

NEW SECTION. Section 3. Additional peints for certain
applicants. (1) Except as provided in subsections {2) and
{3), a public employer shall add the following points to the
scote of an applicant for appointment to a position who
received 70 points or more in a scored procedure:

{a) five points if the apélicant is a veteran; and

{b) ten points if the applicant is a disabled veteran
or an eligible relative.

{2) No veteran, disabled veteran, or eligible relative
is entitled to the points under subsection (1) unless Ehe
person is a United States citizen.

(3} A disabled veteran who receives 10 points under
subsection (l)(b) is not entitled to an additional 5 points
under subsection (1)(a).

NEW SECTION. Section 4. Notice and claim of
preference. (1) A public employer shall, by posting or on
the application form, give notice of the point preference
provided in [section 3].

{2) A job applicant who believes he has a point
preference shall claim the preference in writing before cthe
time for filing applications for the position involved has
passed. Failure to make a timely preference claim for a

position is a complete defense to an acticn in regard to
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that position under [secticn 5].

(3) 1If an applicant for a position makes a timely
written preference vclaim, the public employer shall give
written notice of its hiring decision to the applicant
claiming preference.

NEW SECTION. Section 5. Enforcement of preference,
(1) An applicant who believes he is entitled to but has not
been given the point preference under (section 3] may,
within 30 days of receipt of the notice of the hiring
decision provided for in [section 4], submit to the public
employer a written request for an explanation of the public
employer's hiring decision. Within 15 days of receipt of the
request, the public employer shall give the applicant a
written explanation.

{2} The applicant may, within 390 days after recelipt of
notice of the hiring decision, file a petition in the
district court in the county in which his application was
received by the public employer. The petition must state
facts which on their face entitle the applicant to a point
preference.

(1) (a) Upon filing of the petition, the <c¢ourt shall
order the public employer to appear in court at a specified
time not less than 10 or more than 3Q days after the day the
petition was filed and show cause why the applicant was not

hired for the position. At the hearing, the public employer
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has the burden of proving by a preponderance of the evidence
that the employer applied the points under [section 3] and
made a reasonable hiring decision. The applicant has the
burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

{(b) The time to appear provided in subsection (3)(a}
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3)(a), the
coutrt may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

{(c) If the public employer does not carry its burden
of proof under subsection A(3)(a) and the court has found
that the applicant is a preference eligible applicant, the
court shall order the public employer to reopen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees, court costs, and an
amount equal to 150% of the wages that the applicant would
have received had he been appointed to the position. The
remedy provided by this section is the only remedy for a
violation of this chapter, and a court may not grant any
other relief in an action for violation of this chapter.

(4) Fallure of an applicant to file a petition under
subsection (2} within 90 days bars the filing of a petition.
If a public employer fails to provide an explanaéion under

subsection {1) within 15 days and a petition is filed umder
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subsection (2), the court shall order the public employer to
reopen the selection process,

{5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this section.

NEW SECTION. Section 6. Retention during reduction in
force. {1} Except as provided in subsections (2) and (3),
during a reduction in force, a public employer shall retain
in a position a:

{a) wveteran, disabled veteran, or eligible relative
whose performance has not been rated unacceptable under a
performance appraisal system, over other employees with
similar job duties, qualifications, and length of service;
and

{b} disabled veteran with a service-connected
disability of 30% or more whose performance has not been

rated unacceptable under a performance appraisal system,

over other veterans, disabled veterans, and eligible

relatives with similar Jjob duties, qualifications, and
length of service.

(2) No employee is entitled tc preference in retention
under subsection (1) unless the person is a United States
citizen.

{3) The preference in retention under subsection (1)

doces not apply to a position covered by a collective
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bargaining agreement.

NEW SECTION. Sectien 7. Adoption of rules. The
department of administration shall adopt rules implementing
[sections 1 through 6). The department’'s rules apply to all
public employers, local as well as state.

Section 8. Section 10-2-402, MCA, is amended to read:

"10-2-402, Superintendent to be given veterans'
preference. In the selection .of the superintendent of the
Montana veterans' home, the department of institutions shall
apply the preference granted to veterans and disabled

veterans under [section 3], but not the preference granted

to other persons, by Title 19, chapter 30."

Section 2. Section 39-30—101,.MCA, is amended to read:

"39-30-101. Short title. This chapter may be cited as
the "Montana Veteransa'-and Handicapped Persons' Employment
Preference Act"."

Section 10. Section 39-30-102, MCA, is amended to
read:

"39-30-102. Purposes. The purposes of this chapter are
to recognize-veterana-and-disabied-veterans-for--service-—-to
their--countryy recognize past employment discrimination
against handicapped personsy and facilitate the
habilitation, rehabilitation, and readjustment of veterans;
disabied-veterans;-and-handicapped these persons.”

Section 1l1. Secction 39-30-103, MCA, is amended to
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read:
"39-30-103. Definitions. For the purposes o©of this
chapter, the following definitions apply:
tiy--daceitve-dutyl-means-Epti-time—duty-other-ehan--for
tratning-—in—-the--requiar--coamponenta-—-sf-the-Un:ted-States
ermy;-air-foreay-navy;i-mArine-cosrpar;-—or--ceast--guard--with
fuii--pay—-and-atlowances:-Phe-rerm-dees-not-itnciude-menthiy
dritis;-—summer--—encampments;--initial--craintngr-—-or--other
inactive-—-or--active—duty-for-training-in-ehe-narionat-guard
or-reservess
t23--Lpiaabled-veterani-means-an-individual;-whether-or
nak-Me-ta-p-vereran-as—-defined-in-this-sectionr-whos
taj--served-en-active-dueys
thi--has--been—-separated--fram--service -by--hanerabie
diacharge;-and
tey--sufferg--a-service-connected-disabitity-determined
by-the-Hnited-States-veterans—admintstration-to—-be-~38%——or
more-disabhiing+

t3r({l) "Eligible spouse" meanss:

fay--the--unremarrred-surviving-spouse-of-a-veaperan-who

died-white-on-active-duty-or-whose-—-death--reauived-~£ferom--a
service-cannected-dinsabitityr-or
t+#+ the spouse of=
tit-—a-disabied-veteran-derermined-by-the-Hnited-Stares

vetrsrana-—administration-—-to--have--a-188%-service-=onnected
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&isabi}iby—who—&:—unabie—to—aae-—hfs——empioyment--preference
because-of-nia-digabiiieys

tit}-a--perasn--on-active-duty-determined-by-tha-Haitrad
States-government-eo-be-missing-in-actiten-or-a--priscner—-af
wars-or

t+ti+ a handicapped person determined by the department
of social and rehabilitation gservices to have a 100%
disability who is unable to use his employment preference
because of his disability. *

t4+(2) “"Handicapped persan’ means an individual
certified by the department of social and rehabilitation
services to have a physical or mental impairment that
substantially limits one or more major life activities, such
as writing, seeing, hearing, speaking, or mobility, and
which limits the individual's ability to obtain, retain, or
advance in employment. v

+5¥(3) (a) "Initial hiring" means a personnel .action
for which applications are sclicited from outside the ranks
of the current employees of:

(i) a department, as defined in 2-15-102, for a
positicon within the executive branch;

(ii) a legislative agency, such as the <¢onsumer
counsel, envircnmental quality council, office of the
legislative auditor, legislative council, or office of the

legislative fiscal analyst, for a position within the
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legislative branch:

{iil) a Jjudicial agency, such as the office of supreme
court administrator, office of supreme court clerk, state
law library, or similar office in a state district court for
a position within the judicial branch;

{iv) a city or town for a municipal position, including
a city or municipal court position; and

{v) a county for a county position, including a
justice's court position.

{b) A personnel action limited to current employees of
a specific public entity identified in subsections (a)(i}
through (a)kv) of this subsection 5% (3), current employees
in a reduction-in-force pool who have been laid off from a
specific public entity identified in subsections (a){i)
through (a}(v) of this subsection ¢5% {3), or current
participants in a federally authecrized employment program is
not an initial hiring.

t6¥(4) (a) "Mental impairment" means:

(i) suffering from a disability attributable to mental
retardation, cerebral palsy, epilepsy, autism, or any other
neurologically handicapping condition clesely related to
menral retardation and requiring treatment similar to that
required by mentally retarded individuals; or

(ii) an organic or mental impairment that has

substantial adverse effects on an individual's cognitive or
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volitional functions.

{b) The term mental impairment does not include
alccholism or drug addiction and does not include any mental
impairment, disease, or defect that has been asserted by the
individual claiming the preference as a defense to any
criminal charge.

€7¥45) "Position" means a permanent or seasonal
position as defined in 2-18-101 for a state position or a
similar permanent or seascnal position with a public
employer other than the state. However, the term does not
include:

{a) a temporary position as defined in 2-18-101 for a
state position or similar temporary position with a public
employer other than the state;

{b) a state or local elected official;

(c) employment as an elected official's immediate
secretary, legal advisor, court reporter, or administrative,
legislative, or other immediate or first-line aide; -

(d) appointment by an elected official te a body such
as a board, commission, committee, or council;

(e} appointment by an elected official to a public
office if the appointment is provided for by law;

(f) a department head appointment by the governor or
an  executive department head appointment by a mayor, city

manager, county commissioner, or other chief administrative

-14- HB 4773
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or executive officer of a local government; or

(g} engagement as an independent contractor or
employment by an independent contractor.

t8¥(6) (a) "Public employer” means:

(i) any department, office, bcard, bureau, commission,
agency, or other instrumentality of the executive, judicial,
or legislative branch of the government of the state of
Mcontana; and

(ii) any county, city, or town.

{b) The term does not include a school district, a
postsecondary vocational-technical center or program, a
community college, the board of regents of higher education,
the Montana university system, a special purpose district,
an authority, or any 'political subdivision of the state
other than a county, city, or town.

t33-—45ubstantiatly—-equal-—quatifiecationstl--means--che
quatificattons-cf-twe-or-mere-peracns-ameng-whom-the--pubtic
empioyer——cannot--make——a--reascnabie-determination-that-the
quatifteations-heid-by-one-person-are-—significantiy—-better
autted--for—the-pasition-than-the-quatificatiosns-heid-by-the
other-persanss

104-tay-4¥ererani-means-a-person-whos

tit--aesved-on—-active—-duty--during--time-—-af--war—-or
deciarad--nationat--emergency-or-tn-a-campaign-or-axpedition

for-which-a-campaign-badge-—-was--authorized--by--the--Hntted
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Stares--eongress-ar-the-ntted-Scates-department-gf-defenser
and

tiiy-has--been——separated——from--service-~by-—honorable
diseharge~

tb}--Phe--term-dees-—noe-incinde-a~retired-member-of-the
Hnited-States-armed-ferces-who-ia-eiigqibte-for-or--recetving
a--milttary--retirement-atiswance-based-an-tength-of-service
and-does-not-inciude-any-ether-retired-member—-cf--a--pubtie
retirement-system;-except-secitai-securtty;-that-is-supperted
in-whote-or-in-part-by-tax-revenues:

tit)-EHar-cr-dectared-nationai-emergencyt-meanss

tay--WHortd--War--I;--beginning-——on-—Aprit-——67-+%:7;-and
ending-on-November-13;-1918;-bath-dates—inciusive+

thj——Wortd-War-¥¥;-beginning-on-Becamber-7;--1%4t7-—and
ending-on-Becember-3ty-19467~both-dates-inciusives

tey-—the---Korean—-confiict;—miltitary——-expaditiony—-or
potice-action;-beginning-on-June-2¥;--1958y--and--ending--eon
danuary—-317-19557-both-dates-tnetusiver-and

tdy-—the-Yietnam—confitet;-beginning-on-Auguat-5;-1964+
and-ending-on-May-7?7-19757-beth-dates-inciusives"

Section 12. Section 39-30-201, MCA, is amended to
read:

*39-30-201. Employment Point preference in initial
hiring. (1} ta} Except as provided in 10-2-402, 1in an

initial hiring for a position, if a job applicant who is a

-16- HB 473



w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0473/03

veteragr--disabied—-veteranT handicapped persony or eligible
spouse meets the eligibility reguirements contained in
39-30-202 and claims a preference as required by 39-30-206,
a public employer shall hire-the-appiieant--over——any--sther
spplticant-with-substantiatiy-equat-quatifications-who-is—net
a--preference--etigibie-—-appiicant add f£ive 10 points to the

score of an applicant who received 70 points or more in a

scored procedure.

fb)——in—an—initiai—hiringv-a—pubiie'empieyer-ahai}—hire
a--disabled--veteran--or--handicapped--paracn-over-any-other
preference——etigible--appticant--with--substanttatiy---equal
quatificationss

(2) The employment preference provided for in
subsection (1) dces not apply to a personnel action
described in subsection t5¥tb} (3)(b) of 39-30-103 or to any
other personnel action that is not an initial hiring."

Section 13. Section 39-30-202, MCA, is amended to
read:

“39-30-202. Eligibility requirements. No veteran;
disabled--veterany eligible spousey or handicapped person is
entitled to receive employment preference as provided in
39-30-201 unless:

(1} he is a United States citizen;

(2) he has resided continuously in the state for at

least 1 year immediately before applying for employment;
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{3) if applying for municipal or county employment, he
has resided for at least 30 days immediately before applying
for employment in the ¢ity, town, or c¢ounty in which
employment is sought; and

(4) he meets those requirements considered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applying.*

Section 14. Section 39-30-203, MCA, is amended to
read:

"39-30-203, Duration of preference. Subject to
39-30-202:,

t3¥ a handicapped persony-the or eligible spouse of-a
handicapped-person-as-described-in-subsection—{3}+¢tbytitiy-of
35-30-1037-a-disabted-veterany-er-the-spouse-cf--a--disabied
veteran—-as--described--in-subsectton—{3Iytbytiy-0£f-39-34-1063
qualifies for employment preference as long as the disabling
conditien existss.

t23--—a-vecerany;-as-defined-in-39-30-1837-who-ts-——not--a
disabled--vererany--as-—defined--+n-39-30-103;-gquatifies-for
emp}oyment-preference-for-né-ienger-than—is—yeurs—-foiiowing
separation--from--service--ar--for--no--ienger--than-5-yearsa
fotiowing-Becember-28;-19837-whichever-ta-taters

$34+--the-surviving-apouse-sf-a-vereran-as-described--in
subsection~-{3ytay--of--39-30-103--gquaiifies--for-empioymens

preference-for-as-ieng-as-the-spouse-rematns-oamarried:—-and

-18~ H3 473
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t4)-~the--gponse--of——~a--persen-described-in-subsection
+3ytbyetiy~o£-39-30-183-quatifies-for-empioyment--preference
for-as-teng-as-the-parasn-is-missing-tn-action-er-a-prisoner
of-wars"

Section 15. Section 39-30-207, MCA, 1is amended to
read:

"39-30-207. Enforcement of preference. {1} An
applicant who believes he has not been accorded his rights
under this chapter may, within 30 days of receipt of the
notice of the hiring decision provided for in 39%-30-206,
submit to the public employer a written reguest Ffor an
explanation of the public employer's hiring decision, Within
15 days of receipt of the request, the public employer shall
give the applicant a written explanation.

{2) The applicant may, within 90 days after receipt of
notice of the hiring decision, file a petition in the
district court in the county in which his application was
received by the public employer. The petition must state
facts which on their Fface entitle the applicant to an
employment preference.

{3) (a) Upon Eiling of the petition, the court shall
order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not

hired for the position. At the hearing, the public employer
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has the burden of proving by a preponderance of the evidence

that the employer applied the points under 39-30-201 and

made a reascnable determinstion-pursvant-to--subsection--¢5}

&f--39-38-183-and-the hiring decision. The applicant has the

burden of proving by a preponderance of the evidence that he
is a preferencé eligible applicant.

(b) The time to appear provided in subsection (3)(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection {3){a), the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

{c) If the public employer does not carry its burden
of proof under subsection (3)(a) and the court has found
that the applicant is a preference eligible applicant, the
court shall order the public employer to reopen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees and court costs, The
remedy provided by this section is the only remedy for a
violation of this chapter, and a court may not grant any
other relief in an action for violation of this chapter.

(4) Failure of an applicant to file a petition under
subsectjon (2) within 30 days bars the filing of a petition.
If a public employer fails to provide an explanation under
subsection (1) within 15 days and & petition is filed under

subsection (2), the court shall order the puplic employer to

-20- 4dB 1473
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reopen the selection process.

(5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this section,”

Section 16. Section 49-2-405, MCA, is amended to read:

"49-2~-405. Veterans' and handicapped persons'
employment preference. The application of an-empieyment a

preference as provided for in [sections_ 1 through 7], Title

39, chapter 30, and 10-2-402 by a public employer as defined

in (section 1] and 39-30-103 may not be construed to

constitute a violation of this chapter."

Section 17. Section 49-3-103, MCA, is amended to read:

“49-3-103. Permitted distinctions. {1) Nothing in this
chapter shall prohibit any public or private employer:

(a) from enforcing a differentiation based on marital
status, . age, or physical or mental handicap when based on a
bona fide occupational qualification reasonably necessary to
the normal operation of the particular business or where the
differentiation is based on reasonable factors other chan
age;

{b) from observing the terms of a bona fide seniority
system or any bona fide employee benefit plan, such as a
retirement, pensjion, or insurance plan, which 1is not a
subterfuge tc evade the purposes o©f this chapter, except

that no such emplcoyee benefit plan shall excuse the failure

-2i- HB 473
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to hire any individual; or

(c) from discharging or otherwise disciplining an
individual for good cause.

(2) The application of an-emptoyment a preference as

provided for in [sections 1 through 7], Title 39, chapter

30, and 10-2-402 by a public employer as defined in [section

1] and 39-30-103 may not be <construed to constitute a

violation of this chapter.”

-End-
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STATEMENT OF INTENT

HOUSE BILL 473

A statement of intent is required for this bill because

section 7 requires the department of administration to adopt

rules implementing sections 1 through 6. The legislature

intends the rules " to adequately provide " Ffor the

administration of the point preference provided for in

gsection 3 and  the retentién preference provided for in
section 6§, but‘ to include anly those rules that are
réasonably necessary.

It is the desire of the legislature that the department
take all necessary steps in formulating, proposing, and

adoéting rules to ensure that the public, particularly those

persons and crganizations that have shown past interest in

the employment preference law, is afforded sufficient time

and oppottunity to participate in the rulemaking procedure. -

The 'department should givé such notice and hold such
hearings as will ensure adequate public pérticipation.

Rules adopted by the department apply to both state and
ldcal government employers. In formulating its rules, the
department’ should take this into consideration and adopt
rules that can-beAused and apﬁlied by the broad spectrum of
public employers. -

It is the intent of the legislature that the department
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formulate and adopt rules relatfng but not liﬁ¥ted to ihé
following 'ﬁatters and take into account the Following
considerations: ’ -
(lf Claiming preference - dacumentation and
verification. Rules relating to the job application process
should include. the  manner in which a preference should be
claimed when-a jdb is applied for. They should prescribe the
means by which the applicant must  document and submit
evidence of such things as the applicant's status as a
veteran, disabled vete;an, eligible relative, and United
Statés citizen. It is the inten; of the legislature that
rules for claiming. and documenting a preference do not piace
unreasonable burdens upon applicants and that qﬁce an
appiicant has substantially complied with the rules a public
employer should make every reasonable attempt to verify the
existence of thé preference.

(23 Military qonfiigts. The legislature intends the
rules to apply federal law té determine what constitutes a
campaign or expedition for which a campaign badge is

authorized = by the congress of the United 3States .or

department of defense.

(3) Separations and discharges. The legislature
intends the rules to apply federal law and further define
separations under honcrable conditions and the various types

of discharges.
SECOND PRINTING

-2~ THIRD READING
/B ‘/7 AS AMENDED
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(4) Hiring gdecision notices &nd ‘explanations. The

'1agiglatu;e intends the rules to provide for the form and

content of written notices of hiring decisions, including
whether the position was obtained as the résult of
application of the point preference by the public employer,
written requests for explanations of hiring decisions, and
written explanations of hiring decisioﬂs;

(5) Reopening of selection process. The legislature
intends: the rules to provide for a method of reopening fhe
selection process for a job should a court order  the
selection process reopened and include a method of giving
notice to these who applied far the job. informing them Ibf
the reopening and the reason therefor. . )

(6) Appraisal methods. The legislaturé intends the
rules to assist public employers in developing methods of
appraising employee performance for the purpose of applying

the retention preference.
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HOUSE BILL NO. 473
INTRODUCED BY ?AVLOVICH, D. BhOWN, ELLISON, JACK MOORE,
B. WILLIAMS, MILLER, PHILLIPS, PATTERSON, KITSELMAN, HANNAH,
SANDS, PECK, MANNING, KEYSER, LYBECK, LANE,

ELLERD, HAYNE, BOYLAN, E. SMITH, MCCALLUM

_a BILL FOR AN ' ACT ENTITLED: "AN ACT REQUIRING CERTAIN

PUBLIC EMPLOYERS T0 USE SCORED PROCEDURES FOR SELECTING
PERSONS FOR APPOINTMENT TO CERTAIN APOSITIONS: ‘GRANTING

PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE

RELATIVES IN APPOINTMENT TO THESE POSITIONS AND IN RETENTION

DURING REDUCTIONS Iﬁ FORCE; ELIMINATING THE PREFERENCE
PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES UNDER THE
MONTANA VETERANS' AND HANDICAPPED: DPERSONS' EMPLOYMENT
PREFERENCE ACT AND REVISING THE PREFERENCE PROVIDED TO
HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES . UNDER THAT
ACT; AMENDING SECTIONS 1p-2-402, 39-30-101 THROUGH
39-30-103, 39-30-201 THROUGH 39-30-203[ 39-30-207, 49-2-405,
AND 49-3-103, MCA.“‘

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
. NEW SECTION. Section 1. Definitions. For the purpbses
of [sections 1 through 7], the following definitions apply:
{1) "Active duty" means full-time duty with military

pay and allowances in the armed forces, except for training,
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for determining physical fitness, or for service in the
reserves or national guards.

(2) ™"Armed forges" means the United States army; navy,
air force, marine corps, énd coast guard. l

{3} “Disabled veteran" means a person, wﬁether or not
he ts a veteran as defined in this section, who was
separated under honarable conditions from active duty in the
armed forces and has established the present existence of a
service-connected disability or is receiving compensation,
disability reti;ement' benefits, or pension because of a
public statute administered by the veterans administration
or a military department.

(4) "Eligible relative" means:

fa) the unmarried surviving spouse of a vetefan or
disabled veteran;

. (b} the spouse of a disabled veteran who is unable to

quaiify for appointment to:a position;

(E) the mother of a veteran who lost his life under
honorable conditions while serving in the armed farces
during a period named in subsections (9)(a) through (cf if:

(i) her husband is totally and permanently disabled;

(ii) sﬁg is widowedy--divorced;-or-separated from the
father and has not remarried; ee¢ AND

titiy-she-has-remarried-but-is--widowad;—divercedr——or

_a- "HB 473
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iggéliy—waepaﬂabed*—from*-her-—huaband——wﬁen—-prefereace——is
ciéinédf-and

(@) the mothér of a seréice—connectgd permanently and
totallf disabled veteran if: 7

. (1} her husband ié totaily and permanently disabled;
ox .

{ii) she is widowedy-divereedy-or--separated from the
faéher and has not remarrieds-or.

7 fiii}-ahé—-has——rema:eied—-bue-is—widowedy—divareedf—ar
iegaiiy*-sepﬂfated—-Erem—-her——husbané—-when-—prefgrenee—;is
etatmeds

{5) "“"Position" means a permanent, teﬁporary, or
seasonal position as defined in 2-18-101 for a state
position or a similar permanent, temporary, or seasonal
position with a public employer otﬁer than the state.
However, the term does not include:

{a) a state or local elected official;

(b)- appointmen£ by an elected official to a body such
as a board, commission, committee, or council;

{c) appointment by an elected official to a public
office if the appointment is provided for by law;

{d) a department . head appointment by the governor or
an executive department head appocintment by & mayor, eity
manager, county commissioner, or other chief administrative

or executive officer of a local government; or

~-3- HB 473
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{e} engagement as an  independent = contracter or
employment 5y an independent contractor.

{6) (a) "Public a@ployer“ means:

(i} any department, office, board, bureau, commissiqn,
agency, college, including a community college,
pestaecondary——vocationai~t=chnica}-—-eenter-—»er*——progbamr
university, or other instrumentality of the executive.branch
of the government of the ‘state of Montana; and

(ii) any county, city, OR town;—ar-schooi-disttict.

(b) The term does not include A SCHOOL DISTRICT, A

POSTSECONDARY VOCATIONAL—TECHQICAL CENTER OR PROGRAM, OR any
instrumentality of the legislative or judicial.'branchés of
the government of the Qtate of Montana. 7

7 {7) "Under honorable conditions" means a discharge or
separation from active duty characterized as under honorable
conditions. The term includes honcrable discharges and
genera}—F-discharges but does not include dishonorable
dischargéé or other administrative discharges characterized
as other than honorable.

‘ (8) ({a) "Veteran" meané, a person who was separated

under honorable conditions from active duty in. the armed

forces performed:

{i) in a war;
{iiy in a caﬁpaign or expedition for which a campaign

badge has been authorized by the United States congress or

~4= ' HB 473
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the United States department of defense;

(iii) during the‘ period beginning April 28, 1952, aﬁd
ending July 1, 1955; or '

(iv) for more than 180 consecutive dayé, other than for
training, any part of which occurred during the period

beginning February 1, 1955, and ending October 14, 1976.

(b) The term does not include a retired member of the

United States armed forces who is eligible for or receiving
a military retirement allowance based on length of service
and does not include any other retired member of a public
retirement system, except social security, that is supported
in whole or in part by tax revenues.

(9) "War" means:

~(a) the Spanish-American War, beginning on April 21,

1898, and ending on July 4, 1902, both dates inclusive;

(b} Werld War I, beginning on April 6,. 1917, and
ending on July 2, 1921, both dates inclusive; and

(¢) World War 1II, beginning on December 7, 1941, and
ending on April 28, 1952, both dates inclusive.

NEW SECTION. Section 2. Scored procedures regquired.
For the purpose of applying the po}nt preference provided
for in [section 3] and Title 39, chapter 30, a public

employer shall use a scored procedure or a combination of

scored procedures totaling 100 points for selecting a perscn

for appointment to a position. Scored procedures may
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include written lexaminations. structured oral interviews,
performance tests, or other quantifiable pfocedures that
fairly test the relative capacity and‘ fitness of an
applicant for a position.

NEW SECTION. Section 3. Additional points for certain
applicants. (1) Except as provided in subsections (2) and
{3), a public employer. shall add the following points‘to the
score of an applicant Efor appointment to a position who
received 70 points or more in a scored procedure:

‘(a) five points if the applicant is a veteran; and

{b) ten points if tﬁe applicant is a disabled wveteran
or an eligible relative.

{2) No veteran, disabled veteran, or eligible relative
is entitled to the points under subsection (1i unless the
person is a United States citizen. ‘

{3) A disabled veteran who receives 10 points under
subséction {1)(b) is not entitled.to an additibnal 5 points
under subsection (1)(a).

NEW SECTION. Section 4. Notice and claiﬁ of
p:eférence. (1} A qulic employer shall, by posting or on
the application form, give notice of the peint preference
provided in [secticn 3].

{(2) A job applicant who believes he has a point
preference shall claim the preference in writing before the

time for filing applications for the position involved has

-6- . : HB 473
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passed. failure to make a timely preference claim for a
position is a comﬁleﬁe defense to an action in regard to
that position under [section S}.

{3) If an applicant for a position makes a timely
written preference claim, the public employer shall give
written notice of its hiring decision teo the applicant
claiming pxeferénce. ‘

NEW SECTIONT Section 5. Enforcement of preference.
(1) An applicant who believes he is entitled to but has not
been given the point preference under [section 3] may,
within 30 days of receipt of the notice of the hiring
decision provided for in [section 4], submit to the public
employer a written request for an explanation of the public
employer's hiring decision. Within 15 days of receipt of the
request, the public employer shalil give the applicant a
written explanation,

(2) The applicant may, within 90 days after receipt of
notice of the hiring decision, file a petition .in the
district court in the county in which his application was
received by the public employer. The petition -must state
facts which on their face entitle the applicant to a point
preference.

{3} (&) updn'filing of the petitici, the court shall
order the public employer to appear in court at a specified

time not less than 10 or more than 30 days after the day the
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petition was filed and show cause why the applicant was not
hited for the position. At therhearing, the public employerr
has the burden of proving by a prgponderance of the evidence
that the employer applied the points under {section 3] and
made a reasonable hiring decision. The applicant has the
burden of proving by a preponderénce of the evidence that he
is a preference eligible applicant,

{b) ‘The time to appear provided in subsection (3){a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3)}(a}. the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance. .

{c) ‘IE the public employer does not carry its burden
of proof under subsection (3)(a)Iand the court has found
that the applicant is a preference eligible applicant, the
court shall order the public employer to reopen the
selection process for the position inveived and shall grant
the applicant reasonable attorney feesy AND court costsy-and
an--amount--equai--to--150%--of-the-wages-that-the-appiicant

woutd-have-received-had-he-been-appainted-tn--the--position.

) The remedy provided by this section is the only remedy for a

viclation of this chapter, and a court may not grant any,
other .relief in an action for violation of this chapter.
{4) Failure of an applicant to file a petition under

subsection (2) within 90 days bars the filing of a petition.

~8- HB 473
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If a 'public employer fails to provide an ekplaﬁation under
subsection {1) within 15 days and a petition is filed under
subsection {(2), the court shall order the public employer to
reopen the selection process.

(5) The Montana Rules of Civil Procedure apply to a
proceeding under this seﬁtion to the extent that they do not
conflict with this section. ‘

NEW SECTIOR. Section 6. Retention during reduction in
force. (1) Except as provided in subsections (2) and (3),
during a reduction in force, a public employer shall retain
in a position a:

(a) veteran, disabled veteran, or eligible relative

whose performance has not been rated unacceptable under a

performance appraisal system, over other employees with

similar job duties, qualificationé, and SAME length of
service; and

(b) disabled veteraﬁ with a service-connected
disability of 30% or more whose performance has not been
rated unacceptable under a performance appraisal system,
over other veterans, disabled veterans, and eligible

relatives with similar job duties, qualifications, and

length of service.

(2) No employee is entitled to preference in retention

under subsection (1) unless the person is a United States

citizen.
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(3) The preference in retention under subsection ({1}

does mnot apply to a position covered by a collective

bargaining agreement.

NEW SBéTION. Section 7. Adoption of rules. The
department of administration shall adopt rules implementing
[sections 1 through 6}. The department's rules apply to all
public employers, local as well as state.

Section 8. Section 10-2-402, MCA, is amended to .read:

"10-2-402. Superintendent to be given wveterans'
preference. In the selection of the superintendent of the
Montana veteréns' home, the department of institutions shall

apply the preference granted to veterans and disabled

veterans under [section 3], but not the preference granted
to ofher persons, by Title 39, chapter 30.5

Section 9. Section 39-30-101, MCA, is amended to read:

7“39—30—101. Short title, This chapter may be cited as
the "Montana Veteransi-and Handicapped Persons' Employment
Preference‘Act"."

Section 10. Section 39-30-102, MCA, is amended to
read: ‘ . |

"39-30-102. Purposes. The purposes of this chapter are
Lo recognize-veterans-and-disabted-veterans-far--serviea-—-ta
their~-countrys recﬁgnize past employment discrimination
against handicapped personst and facilitate the

habilitation, rehabilitation, and readjustment of veteramss
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disabled-veteransy-and-handiecapped these persons,"

Section 1l1. Section 39-30—163, MCA, is amended to
read:

"39;30*103. Definitiona. For the purposes of this
chapter, the following definitions apply:

fti¥-~2Active-dutyt-means—futi-time-duty-other-than—-feor
truining-—in——the—-reguiuf--companents——ei-the—Bﬁited—Shatea
army;-air-force;-navyr;-marine-corps;--or--coast--guard--with
full--pay--and-allowancesz-Phe-term-does-not-inctude-monthty
dritls;-—summer-—encampmants;--initial--trainingr--cr-—cther
inactive--or--active-duoty-for-tratning-in-the-natieanat-gnard
ap-reserves:

t2y--pisabted-veterant-means-an-individuaty;-whether-or
not-Re—is~a-veteran-as-defined-in-ehis-sectiony-whor

tay--served-on-active-duty;s

tby--hasa--been--separated--frem--service--by-~hanarabie
discharge;-and

fc)——suffers--a—serviee—connected-disébiiity—dehermined
by-the-Enited-States-veterans-administration-to--be--30%—-or
mere-disablings

+33(1) "Eligible spouse" meanss

tap-~the--unremarried-surviving-speuse-af-a-veteran-who

‘died*uhi}e—on—active—&aty—cf—whese——death—-resuited~-ftom——a

service-connected-disabitityr-or

+b) the spouse ofs
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tij--a-disabted-veteran-determined-by-the-tinrted-States
veterans~-3dmin£straticn;-tow»have-—u—ieﬂi-aervicescanneeted
disabiirty-who-is-unable-to-use--his-—-empitoyment--preference:
because-ocf-his-disabiiteys
fiif—a—-persun—-cn—activg-duty-detefﬁiﬂed—by—the—ﬂnite&
States—gevernment—ta—be-misaing—in;actiun—or-a—-prisonpr—aoE
war;-ar -
ti3iy é handicapped person determined by the department
of social and rehabilitation services to have a 100%
disability who is unable to use his empleyment preference
because of his disability.
t43(2) “"Handicapped person" means ~ an  individual
certified by the department of social and rehébilitation
services to have a physical or mental impairment that
substantially limits one or more major.life activities, such
as writing, seeing, hearing, speaking, or mobility, and
which limits the individual's abilityrto oﬁtain) fetain, or
advance in employment. l
+5¥(3) -(a) "Initial hiring" means a personnel action
for whlcﬁ appliégtions are soliciﬁgd from outside the ranks
of the current gmployees of:
ti) a departmen;, as defined in 2-15-102, for a
position within the executive branch; ' .
‘(ii) a legislative agency. éucnr as the consumer

counsel, environmental gquality .council, office ©f " the
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legislative auditor, legislative council,‘or office of the
legislativg fiscal analyst, for a position within the
legislativerbtanch;

(iii) a judicial agency, such aé the office of supfeme
court administrator, office of supreme court clerk, state
law library, or similar office in a state district court for
a position within the judicial branch;

' {iv) a c;ty or town for a ﬁunicipal position, including
a city or municipal court positien; and

{v) a county for a county position, including a
justice's court pbsition.

(b} A personnel action limited to current employees of
& specific public entity identified in subsections (a){i)
through (a)(v) of'this subsection 5% (3), current emplovees

in a reduction-in-force pocl who have been laid off from a

specific public entity identified in subsections (a)(i)

through (a)(v) of this subsection +¢5% (3), or current
participants in a federally authorized employment program is
not an initial hiring.

t63¥(4) (a) "Mental impairment“ means:

{i) suffering from a disability attributable to mental
retardation, cerebral palsy, epilepsy, autism, or any other
neurclogically handicapping condition' closely related to
mental retardation and requiring treatment similar to that

required by mentally retarded individuals; or
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(ii) an organic or mental impairment that has
substantial adverse effects on an individuwal's coéhitive -ar
volitional functions. . ‘

(b) The term mental impairment does not include .
alcoholism or drug addiction and does not include any mental
impairment, disease, or defect that has been asserted by the
individual claiming the preference -as a defense to any
criminal charge.

t#¥(5) "Position® means a pefmanent or seasonal
positioq as defined in 2-18-101 for a state position or a
similar permanent or seasonal position with a public
employer other tham the state. However, the ﬁerm does not
include; - - 7

(é) a temporary position as defined in 2-18-101 for a
state position or similar temporary position with a public
employer other than the state;

(b} a state or local elected official:

(c} employment as an elected official's immediate
secretary, legal advisor, court réportef, or administrative,
legislative, or other immédiate or Eirst-liné aide;

{d) appointment by an elected official to a body such
as a board, commission, committee, or council;

(e) appointment by an elected official to a public
office if the appointment is provided Eor by law;

(£) a department head appointment by the governor or

-14- HE 4713
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an éxecutive department head appointment by a mayor, city
manager, county commissioner, or other chief administrative
er executivé officer of a local government; or

{9) engagement as an | independent contractor or
employment by an independent contractor.

‘t8+{6) (a) "Public employer" means:

{i) any department, office, board, bureau, commission,
agency, or other instrumentality of the executive, judicial,
or legislative branch of the government of the state of
Montana; and 7

{(ii) any county, city, or town,.

(b) The term does not include a school district, a
postsecondary vocational-technical center or program, a
community college, the board of regents of higher education,
the Montana university system, a special! purpose district,
an authority, or any political subdivision of the state
other than a county, city, or town.

$9)--#Substantiaiiy--eguai--quatifrcat ional~-means--the
gnatifications-of-two-ar-more-persons-among-whom-the-—pubiic
empiqyer——caﬁnot"make‘—a——reusansb}e—deeérmination-that—bhe

quaiifications-hetd-by-one-perscn-are -sienificantiy--better

suibed——fat*the-posieien-than—b“é:quatiféea:ions—he}d—by~the

other-perscnsa:
{t163-tay-“Veteran’-means-a-person-whe:

ti}--sefvedLcn—~uctive~vdu€y~—during~~e§me~—af—-ua:_~sr
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deqiared~—nat§enai--emergeﬂey*er—in—a~eampaign—er—!xpeditien
Eer-whichfa~campaign-bedge——wus—-authogized-—by——the-—ﬂnited
Stabes—-congreas~ér7the-8nited-st-tes—d¢partment—a£-de§enaef
and
fii}-has——beeﬁ-—sepatakedf—ftbm~—service—-by——honorabie
discharges
fh}+v?he—-term-dces—neé-inciude—a-retire&—member—of—tﬁe
Hnieed-states—e%@ed-Eorces-whn~is—eiigibie—fér—or—-reeeiving
a——mi}itary--retirement—aiiuuanee—based—oa—iength—of-service
and—does—nc&—inc}nde—any-othe:—re!ired-member—-ef—;a——pubiic‘
fetirement-sysbem;*except-sociai—securftyr—thatFis—supported
tn-whole-or-in-part-by—tax-revenuess
f&ij—“Hﬁr-or-deciared-nationai—emetqencr“-maans:
tay--Worid--War--¥;--beginning-—on--Apritt--67-191¥r-and
ending-en-November-311;-19187-both-dates-—inciusiver
thy-~-Horid-War-iir-beginning-on-bDecember-?7--19437--&nd
ending—on—Becembet—3£7—i9467—both-dntea~ihciusivef
tey——the-——Horean—-confiiets—-mititary-—-expedition;——-or
potice-actiony-beginning-on-dune-23;--1958;—-and--ending--on
&anéary—aiy—19557—heéh-dates~inciu;ivc:~and
fd}——the—vietnam-confiict7~beginning—on;hugu;t-57—19647
and-ending-on-May- 7—i9?5r—béth-date:—inciuaiverf I
Section 12. Segtion 39-30-201, MCA, 'is -amended to
read:

¥39-30-201. Empleyment Point preference in initial
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hiring. {1) +a} Except as provided im 10-2-402, in an
initial hiring for a positicn, if a job applicant who is a
vekterany;-—-gisablted--veteranr handicaéped persony or eligible
spouse meets the eligibility requirements contained in
39-36-202 and claims a preference as required by 39-30-206,
a public employer shall hire—the-appiieant—-ever--any--other
appiicant-with—suhétantéaiiy—equai—q&n}iEieations-vho—is—nat

a--preéerenee——éiigib}e——appi&éant add £ive 10 points to the

score of an applicant who received 70 points or more in a

scored procedure.,

thi-—-In-an-tnitiai-hiring;-a-pubiic-empioyer-ahati-hire
a—4disabied——veheran——or--handieapped—-perscn—over—any—eehee
preference--etigibte-—-appltcant—-with--substantialiy---aquail
gquatificationas ’

{2) The employment preference provided for in
subsection (l) dees not apply to a personnel action
described in subsection ¢5%tb} (3)(b) of 39-30-103 or to any
other personnel action that is not an initial hiring."

Section 13. Section 39-30-202, MCA, is amended to
read:

*39-30-202. Eligibility reguirements. No veterany
disabied--veteran; eligible épouser or handicapped pérsén is
entitled to receive employment preference as provided in
39-30-201 unless:

(1) he is a United States citizen;
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“{2) he has resided continuously in the state for at
least 1 year immediately before applying for employment;
{3) if applying for municipal or county employment, he

has resided for at least 30 days immediately before applying

for employment in the city, town, or county in which

empleoyment is sought; and

(4) he meets those requirements cogsidered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applyiné." )

Seqtion 14. Section 39-30-203, MCA, is amended to
read: . -

"39-30-203. Duration of preference. Subject to
39-30-202z, '

t13 a handicapped perscny—the ar eligibie spouse of-a
handicapped—person—aa;described—in—subsectionffaifbffiiif-of
39-39—1937-a-dis&bied-veberanr-er-bhelspease-oé--e-—désabied
veéeran--as~-éescfibed~-in-subsection—faifb)f&}—af—39-38-&93
qualifies for employment preference as loné as the disabling
condition existsri o : .
‘ t2y--a-veterany~as-defined-tn-39-36-:837-who-is--not--a

disabled--veterany--as--defined--in-39-36-103;-quaiifies—for

“employment-preference-for-ne—ionger-than-i5-years--foltowing

separation-—from--3ervice--er--for--ne--tenger-~-than-5-years
fottowtng-December-207-19837-whichevar—ita-Iaters

$3}-~the-surviving-spouse-of-a-yeteran-as-deacribed--in

-18- HB 473
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aebntetiah-—éi}fn&¥-qﬁ4-39-i0—163-~quziifiesr’fef-empieyment

prefevence-for-as-itong-as-the-spouse-remains-unmarriady--and
fif--the——spouaé——af——n-—person—aescribed~in-suhseetian
fB}fbitiéi—of-39—30—iea-qa-iéﬁiea-for—empieynent'-éreference
Eef-as—ianq—a:-the-pefaen;is—missiag-in-action-oe—a—prisener
of-waps"
. Section 15. Section 39-30-207, MCA, is amended to
read:

"3%-30-207, Enforcément of preference. (1) An
applicant who believes he has not been accorded his rights
under this chapter may, within 30 days of receipt of the
notice of the hiring decision provided for in 39-10-206,
submit to the public employer a written request for an
explanation of the public employer's hiring decision. Within
15 days of receipt of the request, the puhlic employer shall
give the applicant a written explanation.

{2) The applicant may, within 90 days after receipt of
notice of the hiring decision, Ffile a petition in the
district court in the county in which his application was
receibgd by the .public employer. The petition must state
facts which on their face entitie the applicant to an
employment bzeference.

(Bi {a) Updn £iling of the petitinn, the ecourt shall
order the public employer to appear in court at a specified

time not less than 10 or more than 30 days after the day the
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petition' was filed and show cause ghy'the applicant was not

hired for the position. At the hearing, the public employer

has the burden of proving by a preponderance of the evidence

that' the employer applied the points under 39-30-201 and

made a reagonable determination-pursuant-to-—subsection-—¢9%

of--39-36-103-and-the hiring decision. The applicant has the

burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

{(b) The time to appear provided in subsection (3r{a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3){a), the
court may., on motion of one ofF the parties or on stipulaticon
of all of the parties, grant a continuance.

{c)  If the public employer does not carry its burden
of proof under subsection (3)(a) and the court has found
that the applicant is a preference eligible applicant, the

‘court shall order the public employer to recpen the

‘selection process For the position involved and shall grant

the applicant reasonable attorney fees and court costs. The
remedy provided by this section is the only remedy for a
violation of this chapter, and a court may not grant any
other relief in an action for violation of this chapter.
(4) Failure of an applicant to file a petition under
subsection (2} within 90 days bars the f£ilifng of a petition.

If a public employer.fails to provide an explanation under
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subsection (1) within 15 days and a'betition is filed . under.

5qbsec££on‘(2); the court shall order the public employer to

Teopen the selection process.

{5) The Montana .Rg165 'of Civil Procedure apply to a

proceeding under this sedtion to the extent that they do not

conflict with this section.”
-Sgction 16...Section'49—2+405, MCA; is amended to réadﬁ
f49~2—405.'»VEterans“- and .rhandiCapped persons'
empldfment preference. The application of un—émpioyment a

preference as provided for in [segtions 1 through 7], Title

33, chépter 30, and 10-2-402 by a pﬁblié employer as defined

in [section ‘1] and 35-30-103 may not be c¢onstrued to

constitute a violation of this chapter.®

Section 17. Section 49-3-103, MCA, is amended to read:’

"43-3-103. Permitted distinctions. {1) Nothing in this
chapter shall prohibit any public or private employer:

(a) from enforcing a differentiation based on- marital
status, age, or physical or méntal handieap when based on a

bona fide occupational qualification reasonably necessary to

‘the normal operation of the particular business or where the

differentiation is based on reasonable factors other than

age;

(b} Erom observing the terms of a bona fide seniority

system or any bona fide employee benefit plan, such as a.

retirement, pension, or insurance plan, which is not a

-21- _ HB 473
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subterfuge to evade the purposes of this chaptér.',except
that no such employee benefit plan shall excuse the failure
to hire any individual; or '

{c) from discharging or othefwise disciplining an

. individual for good cause.

(2) The application of an-empioyment a preference as

provided for in [séctions 1 through 7], Title 39, chapter -

30, and 10-2-402 by a public empioyer as defined in [section
1) and 39-30-103 may not be construed to constitute a
violation of this chapter." '

—End-
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STANDING COMMITTEE REPORT
SENATE

....................... April.. 1l9,........19.85..
) MR. PRESIDENT
Wa, your committee on.......... STATE ADMINI ST RA T LN .. oot cre st e st s
having had under consideration.............................. . ....................................... HOUSE..BILL........ No....47.3--
third reading copy { blue )
color

(Senator Lynch will carry)

GRANTING PREFERENCE TO VETERANS IN CERTAIN EMPLOYMENT SITUATIONS

Aespectfully report as follows: ThatHOUSEBILL ....... No..473......
be amended as follows:

1. Page 3, line 25.
Following: "government;"
Strike: "or"

2. Page 4, line 2.

Following: "contractor"
) Strike: u."

Insert: "; or"

3. Page 4, line 3.

Following: line 2

Insert: " (f) a position held by a student under the Montana
work-study program provided for in Title 20, chapter
25, Part 7, or under a student employment program
administered by the Montana university system or a
community college."

; AND AS AMENDED

BE CONCURRED IN

BBXAUEX
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