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H{!“Sf: BILL NO Hﬂ3

; B
INTRODUCED BY . AT IR

BY REQUEST OF THE DEPARTMENTOF REVENUE

A BILL FPOR AN ACT ENTITLED: “AN ACT TO REQUIRE, 1IN CHILD
SUPPORT CASES BEING ENFORCED BY THE DEPARTMENT OF REVENUE,
THE WITHHOLDING OF THE OBLIGOR'S INCOME WHENEVER AN
ARREARAGE OCCURS THAT IS EQUAL TO OR IN EXCESS OF THE RAMOUNT
OF SUPPORT PAYABLE FOR 1 MONTH; AND FROVIDING AN EFFECTIVE

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short title, [Sections 1 through 21] may be
cited as the "Child Support Enforcement Act of 1385".

Section 2, Purpose, The purpose of [sections 1 through
21] is to provide a more effective and efficient way to
guarantee the support of dependent children by the person or
persons primarily responsible for such support by ensuring
that the support of children is the highest priority in the
allocation of a responsible parent's income.

Section 3. Definitions. As used in [sections 1 through
21], the following definitions apply:

(1) "Department" means the department of revenue
provided for in 2-15-1301.

(2) "Income" means any form of periodic payment to a
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person, including but not limited to earnings, wages,
compensation as an independent contractor, interest due or
te become due, trust income, annuities, pension or other
retirement program payments, and any other payments which
are due or to become due to an obligor from any source.
However, income does not include:

(a} any amount reguired by law to be withheld, other
than creditor claims, including federal, state, and local
taxes and social security; and

(b) any amounts eéxempted from judgment, execution, or
attachment by federal or state law.

{3) "Obligee"” means either a person to whom a duty of
support is owed or a public agency of this or another state
to which a person has assigned the right to receive current
and accrued support payments.

(4) "Obligor" means a person who owes a duty to make
payments under a support order.

{5) "Payor" means any payor of income to an cbligor on
a periodic basis and includes any person, Eirm, corporation,
association, employer, trustee, political subdivision, state
agency, o©or any agent thereof, who 1is subject to the
jurisdiction of the courts of this state under Rule 4B of
the Montana Rules of Civil Procedure,

(6) "Support order" means an order of the district

court of the state of Montana, an order of a court of
INTRODUCED BILL
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appropriate jurisdiction of another state, an administrative
order established pursuant to proceedings under part 2 of
this chapter, or an order established by administrative
hearing process of an agency of another state with functions
similar to those of the department set forth in part 2 of
this chapter, that provides a set and determinable amount
for temporary or final periodic payment of funds for the
support of a child. Support order further includes the
following:

(a) an order for reimbursement of public assistance
money paid by a public agency for the benefit of a minor
child;

(b) an order for maintenance to he paid to a former
spouse when the former spouse is the custodial parent of a
child €£or whom child support 1is awarded under the same
order; and

{c) an order requiring payment of interest due on
unpaid judgments for child support.

Section 4. Income withholding. (1) Whenever an
obligation for support is being enforced by the department
pursuant to Title 1IV-D of the Social Security Act and the
obligation has been established by order of a court or
administrative process, income due or to become due within
this state to the obligor is subject to  withholding

procedures under [sections 1 through 21]).
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(2} When the requirements of [sections 1 through 21]
have been met, the department, without necessity for
amendment of the support order or further order by a court
or other entity, shall issue an order directing the
obligor's employer or other payor to withhold and deliver to
the department such amcunt of the obligor's income as will
be sufficient to meet the support obligation imposed by the
support order and to defray arrearages due when the
withholding order takes place.

(3) The provisions for income withholding under
[sections 1 through 21)] take precedence over any other law
or court order.

Section 5. Initiation of income withholding
procedures. {l1) In each case in which the department is
enforcing a support order assigned to the state pursuant to
53-2-613 or in which the department is c¢ollecting support on
behalf of an obligee who has applied for services under
40-5-203, the department shall monitor and track all support
payments required by the support order. If at any time these
records indicate that the obligor owes any combination of
unpaid support equal to or in excess of 1 month's support
payment, the department shall commence withhelding from the
obligor's income.

{2) To accomplish the purpose of subsection (1), the

department by written notice to the obliger may direct an
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obligor who does not owe unpaid child support equal to or in
excess of 1 month's support payment to pay all support
through the department, notwithstanding any court order
directing payments to be made to the obligee or clerk of
court. After receipt of the notice, the cobligor may neot be
credited for payments that are not made to the department as
directed and any inconsistent payments must be considered a
gift and in addition to the support order.

Section 6. Notice of intent to withhold income. (1)
Prior to service of an order on the payor to commence income
withholding, the department shall serve upon the obligor a
notice of the intended withholding action. The notice must
contain a statement:

(a) of the amount to be withheld, including a
computation showing the peried and total amount of the
arrearages as of the date of the notice;

{b) that withholding applies to all current and
subsequent payors;

{c) of the obligor's right to a hearing under [section
7] to contest the implementation of income withholding on
the ground that withholding, including the amounts to be
withheld, is not proper because of mistake of fact; and

(d) of the period of time within which the obligor
must reguest a hearing and that failure to request the

hearing within the time 1limit will result in income
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withholding orders being served upon the payor.

[2) The notice must be served upon the obligor
personally or by certified mail.

Section 7. Hearing. (1) The obligor may within 10 days
of being served with notice of the intended income
withholding under {section 6] file with the department a
written request for an administrative hearing to be held
pursuant to the contested case provisions of Title 2,
chapter 4, part 6.

(2) If the obligor requests a hearing within the time
allowed, income withholding may not take effect until the
conclusion of the hearing or the date of the hearing if the
obligor fails to appear at a scheduled hearing.

(3) Venue for the administrative hearing may be in the
county where the obligor resides if the obligor resides in
this state, the county in which the payor or the payor's
agent is located, or the county in which the department or
any of its regional offices is located.

(4) The administrative hearing must be held by
teleconferencing methods unless the obligor or the
department expressly requests an in-person hearing before
the hearing examiner.

(5) For purposes of the hearing process, arrearages of
suppeort must be computed on the basis of the amount owed and

urpaid on the date the obligor was served with the notice of
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intent to withhold income, and the fact that the obligor may
have later paid the arrearage does not remove from the
hearing examiner the authority to direct the department to
order income withholding.

{6) The obligor within 45 days of service of the
notice of intent to withhold income must be informed of the
hearing decision on whether income withholding will take
place,

Section 8. Order to withheold income. {1) 1If the
obligor fails to request a hearing within 10 days or fails
to appear at a scheduled hearing or if the hearing examiner
determines that the obligor owes a combination of unpaid
support equal to or in excess of 1 month's support payment,
the department shall immediately serve an order to withhold
and deliver income upon any payor or combination of payors.
The order must:

(a) direct the payor and successor payors to withhold
from the obligor's income each month the amount specified in
the order if sufficient funds are available;

{b) direct the payor to deliver the amount withheld to
the department in the same month in which the funds were
withheld;

(c} state that the order is binding on the payor until
further notice by the department; and

{d) state the rights and duties of the payor under
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this part.

[2) An order to withhold and deliver the obligor's
income made wunder this section is binding upon the payor.
immediately upon service of the order upon the payor.
Service of the order to withhold may be made either
personally or by certified mail.

{3) Whenever there is more than one payor, the
department may, in its discretion, apportion the total
amount to be withheld each month among payors.

Section 9, Determination of amount of income to be
withheld. (1) Except as provided in subsection (2), the
amount of funds to be withheld each month from the obligor's
income must be:

(a) the amount of money necessary to pay current
installments of support as they become due and payable; plus

(b} the amount cof money which, when deducted in equal
amounts each month, will pay all outstanding support
arrearages and interest, if any, within 2 years; plus

(¢) a fee not to exceed $5 each month, which may be
withheld by the payor as compensation for the administrative
costs of each withholding.

(2) The maximum amounts withheld from the obligor's
wages or salaries may not exceed the maximum amount
permitted under section 303(b) of the federal Copnsumer

Credit Protection Act, 15 U.S.C. 1673(b).
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(3) At any time, If the obligor can show that
substantial hardship will result if the maximum permissible
withholding is implemented or continued, the department for
cause shown may in its discretion determine a lesser amount
toc be withheld each month in satisfaction of support
arrearages.

Section 18. Duties of payor. (1) & payor who has been
served with an order to withhold and deliver income shall
deduct the amount designated in the order beginning not
later than the first pay period that occurs after 14 days
from the service of the order. The payor shall promptly
deliver the amount withheld to the department as directed by
the order or in accordance with any subsequent modification
cf the order received from the department.

{2) If the obligor's pay periods are at intervals of
less than 1 month, the payor may withheld an equal amount at
each pay period cumulatively sufficient to pay the monthly
withholding as directed by the withholding order.

{3) Whenever the payor is obligated to withhold income
for more than one obligor, the payor may combine all amounts
withheld into a single payment for that month with the
portion therecf which is attributable to each obliger
separately designated.

{4) Whenever there 1is more than one order for

withholding against a single obligor, the paycr must comply
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with the orders in the sequence in which they were served
upon the payor and must honor all withholding orders to the
extent that the total amount withheld from the obligor's
wages or salary does not exceed the limits set in [section
9].

(5) The payer must promptly notify the department of
the termination of the obligor's employment or other source
of income and provide the obligor's last-known address and
the name and address of the obligor's new employer or other
source of income, if known to the payor.

Section 11, Civil liability for failure to comply with
income withholding order. (1) A payor who fails to withhold
and deliver support money from the obligor's income when
ordered to do sc under [section 8] is 1liable to the
department for any amount up to the accumulated amount the
payar should have withheld and delivered.

{2) No payor who complies with an order to withnold
under [sections 1 through 21] is 1liable for wrongful
withholding to the obligor or to any other person claiming
rights derived from the cbligor.

Section 12. Obligor rights protected. No employer may
discharge, discipline, or refuse to hire an obligor because

of the institutien of income withholding on the obligor's

income or the initiation of proceedings under [sections 1
through 21]. Any person who violates this section may be
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fined not mere than $500 and not less than $150 and may be
required to make full restitution to the aggrieved obligor,
including reinstatement and backpay.

Section 13. Priority of income withhelding. An order
to withhold and deliver income under [sections 1! through 21)
takes priority over any:

(1) wage or income deduction order under any other

law;

(2) wvoluntary or inveluntary assignment of wages or
income;

{3) other wvoluntary deductions from the obligor's
income;

(4) 1levies, writs of execution, or garnishments of the
cbligor's income; and

{5) any other claims by creditors.

Section 14. Mcodification or termination of withholding
orders. (1) The department may at any time modify the order
to withhold income to:

{a) reflect payment in full of the arrearages by
income withholding or otherwise;

(b) recognize an increase or decrease in the support
order; or

fc) indicate any other reason the amount to be
withheld is to be reduced or changed.

{2) An income withholding order terminates only when
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the department is no longer authorized under the law to
collect support or, when appropriate, services rendered
under 40-5-203 have come to an end or when the obligation to
pay support is terminated and all arrearages are paid in
full, whichever occurs first.

Section 1S. Payment records. (1) The department, in
collecting, disbursing, or receiving payments pursuant to
corders to withhold income, shall maintain complete,
accurate, and clear records of all payments and
disbursements.

(2) Certified payment records maintained by the
department must; without further proof or foundation, be
admitted into evidence 1in any legal proceedings under
[sections 1 through 21]. Such records constitute prima facie
evidence of the amount of support paid and arrearages that
have accrued since the department began to monitor support
payment in a case.

Section 16. Registration of interstate income
withholding orders. (1) Whenever an obligor, whether or not
he resides 1in this state, derives income within this state
and an order for income withholding of the obligor's income
has been issued by a public agency of another state as a
means to enforce support orders under Title IV-D of the
Social Security Act, that agency may register the income

withholding order with the department. Upon registration of
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the foreign withholding order, it must be treated in the
same manner and have the same effect as an income
withholding order issued by the department.

{2) The application for registration of a foreign
order for income withholding must include:

(a) a certified copy of the support order, with all
modifications thereof;

{(b) a certified copy of the income withholding order;

{c) a sworn statement of the facts entitling the
agency to issue an income withholding order, including a
stagement of the amount of arrearages and a statement that
all procedural due process requirements of the foreign
jurisdiction for issuance of such income withholding order
have been carried out in full;

(d} the name, address, and social security number of
the obligor;

{e} the name and address of the obligor's employer or
of any other payor of income to the obligor if the order for
income withhclding of the foreign jurisdicticon extends to
such cother income:; and

(£) the name and address of the agency or person to
whom support payments collected by the department under
income withholding procedures should be transmitted.

(3) When the foreign income withholding order 1is

registered, the department shall serve the order upon the
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payor, with directions to the payor to comply with the order
and to deliver the withheld amounts to the department.

Section 17. Application for interstate withholding.
(1) Whenever an obligor resides in this state and derives
income within this state and a support order issued in
another jurisdiction is being enforced by a public agency of
that Jjurisdiction pursuant to Title IV-D of the Social
Security Act, that agency may apply to the department for
income withholding services.

(2) The application for interstate income withholding
must include:

{a) a certified copy of the support order, with all
modification thereof;

{b) an affidavit by the obligee containing a statement
that the obligor is delinquent in the payment of support in
an amount equal to at least 1 month's support payment and a
computation of the period and tetal amount of the arrearage
as of the date of the application;

(c) a certified copy of the payment record If such
records are maintained by the agency or any other agency
within that jurisdiction;

(d) the name, address, and social security number of
the obligor;

(e} the name and address of all known payors within

this state; and
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{f) the name and address of the agency or person to
whom support payments collected by the department under
income withholding procedures should be sent.

(3) Upon receipt of the application, the department
shall commence procedures to establish orders for income
withholding, including notice and opportunity for hearing
under [sections 1 through 21], The department shall further
advise the obligor that the income withholding was requested
on the basis of an application from another jurisdiction.

{4) 1In any hearing based on an application under this
section, the certified copy of the support order and
affidavit, without further preoof or foundation, constitutes
prima facie evidence that the support order is valid and
that the obligee or public agency is entitled to an order of
income withholding and that the amount of current support
payments and arrearages are as stated.

(5} In accordance with [section 7], a final decision
on whether or not income withholding is appropriate must be
rendered within 45 days of service of notice on the obligor.
1f, however, because of the interstate aspects of the case,
the hearing examiner is unable to resolve a dispute cover the
amount of arrearages within such time and the hearing
examiner has found that the o¢bligor is delinquent in an
amount equal to at least 1 month's support payment, the

hearing examiner shall authorize immediate service of the
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order for withholding as to current support and may continue
the hearing on the disputed amounts beyond the 45-day limit.

Section 18. Additional duties of department in
interstate income withholding. (1) Unless the public agency
of the foreign Jjurisdiction makes application to the
department for additional secrvices, the department is not
required to locate the obligor or to locate payors of income
to the obligor. If the application £for interstate service
provided for in {sections 16 and 17} fails to provide this
information or the information is determined to be
incorrect, the department may return the application without
further proceeding under [sections 1 through 21],

{2) If the department determines that the obligor is
no longer employed in this state or no longer derives income
within this state, the department shall promptly notify the
agency which requested income withheolding of the changes and
shall forward to that agency all information it has with
respect to the obligor's new address and the name and
address of the obligor's new employer or other source of
income.

{(3) The department shall promptly transmit payments
received on an income withholding order to the agency or
person designated in the interstate application,

Section 19. Initiation of income withholding in other

jurisdictions. Whenever the department is authorized or
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required under the laws of this state to enforce and collect
on a suppert order and the obligor is employed or has a
source of income in another state, the department shall
request the agency responsible for income withholding in
that state to implement income withholding procedures. The
department shall compile and transmit to the withholding
agency of the other state all documentation required by the
law of that state necessary for the purpose of obtaining an
income withholding order in that state. The department shall
also transmit to the withholding agency a certified copy of
any subsequent modification of the support order.

Section 20. Remedies additional to those now existing.
The remedy provided in [sections 1 through 21] is in
addition to and not in substitution for any other remedy
that may otherwise be available to the department, and the
department may simultaneously pursue other remedies to
enforce a support obligation or to collect support
arrearages.

Section 21. Rulemaking authority. The department shall
adopt rules and forms to participate in and carry out the
provisions of [sections 1 through 21].

Sectiocn 22. Severability. If a part of this act 1is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is iavalid in

one or more of its applications, the part remains in effect
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in all wvalid applications that are severable from the
invalid applications.

Section 23. Codification instruction. Sections 1
through 21 are intended tc be codified as an integral part
of Title 40, chapter 5, and the provisions of Title 40,
chapter %, apply to sections 1 through 21.

Section 24. Effective date. Section 21 and this
section are effective on passage and approval, except that
rules adopted under section 21 may not be made effective
prior to Octocber 1, 1985.

-End-
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STATE OF MONTANA
REQUEST NO. FNN202-85

FISCAL NOTE
Form BD-*&—

In compliance with a written request received January 24 , 19 85 , there is hereby submitted a
Fiscal Note for H.B. 443 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Office of Budget and Program
Planning, to members of the Legislature upon request.

DESCRIPTION

An act to require, in child support cases being enforced by the Department of Revenue, the withholding of the
obligor's income whenever an arrearage occurs that is equal to or in excess of the amount of support payable
for 1 month, and providing an effective date.

ASSUMPTIONS

1) Assume the same individuals who are eligible for the tax offset will also be eligible for wage assignment.
2) Assume 20% growth in number of people who are eligible for wage assignment.
3) Average payment for AFDC is $117.78,

Average payment for Non-AFDC is $161.31.

4) Assume 487 of those individuals who are eligible for wage assignment will be forced to pay child support
through wage assignment.

- 5) 1Individuals who must pay child support through a wage assignment work only nine months a year.

6) Assume S.B. 119 will pass. This bill abolishes collection and application fees for Non-AFDC applicants,
7) Assume an increase of 816 Non-AFDC cases per year.

/A

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: C/ﬂ/\.} ’22 /?&‘d
He <443




Pequest No, FNN202-85

Form BD-15
Page 2
H.B. 443

EFFECT ON REVENUE

Child Support
Enforcement Program
{AFDC)

(Non—-AFDC)

TOTALS

EXPENDITURES

Personal Services
TOTALS.

NET EFFECT

FUND INFORMATION:

General Fund
Revenue Increase

EFFECT ON COUNTY/LOCAL REVENUE

FY86 FY8§7
Under Under Under Under
Current Law Proposed Law Difference Current Law Proposed Law
$ 0 $566, 205 $566,205 $ 0 $1,358,989
$ 0 $ 57,533 $ 57,533 $ 0 $ 149,183
$ 0 $623,748 $623,738 § 0 $1,508,172
$ 0 $ 97,809 $ 97,809 3 0 $ 86,543
$ 0 $ 97,809 $ 97,809 $ 0 § 86,543
$ 0 $525,929 §525,929 $ o $1,421,629
$ 0 $§525,929 $525,929 8§ 0 51,421,629
AFDC Collections - .0756 of the total collections go to the counties.
FY86 FyY87

Proposed:

Revenue Increase

$133,516

Difference

$1,358,989
$ 149,183
$1,508,172

$ 86,543
$ 86,543

$1,421,629

$1,421,629
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APPROVED BY COMMITTEE
ON JUDICTIARY
HOUSE BILL NO. 443
INTRODUCED BY J. BROWN, BERGENE, CHRISTIAENS

BY REQUEST OF THE DEPARTMENT OF REVENUE

A BILL FOR AN ACT ENTITLED: "“AN ACT TC REQUIRE, IN CHILD
SUPPORT CASES BEING ENFORCED BY THE DEPARTMENT OF REVENUE,
THE WITHHOLDING OF THE OBLIGOR'S INCOME WHENEVER AN
ARREARAGE QOCCURS THAT IS EQUAL TO OR IN EXCESS OF THE AMOUNT

OF SUPPORT PAYABLE FOR 1 MONTH; TO REQUIRE THE DEPARTMENT TO

FORWARD ANY CHILD SUPFORT PAYMENTS TQ THE OBLIGEE WITHIN 10

DAYS OF RECEIPT OF THE PAYMENT FROM THE OBLIGOR; AND

PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short title. [Sections 1 through 21] may be
cited as the "Child Support Enforcement Act of 1985".

Section 2. Purpcse. The purpose of [sections 1 through
21] is to provide a more effective and efficient way to
guarantee the support of dependent children by the person or
persons primarily responsible for such support by ensuring
that the support of children is the highest priority in the
allocation of 3 responsible parent's income.

Section 3. Definitions. As used in [sections 1 through
21], the following definitions apply:

(1) "Department” means the department of revenue
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provided for in 2-15-1301.

(2} “Income” means any form of periodic payment to a
person, including but not 1limited to earnings, wages,
compensation as an independent contractor, interest due or
to become due, trust income, annuities, pension or other
retirement program payments, and any other payments which
are due or to become due to an obligor from any source.
However, income does not include:

{a) any amocunt required by law to be withheld, other
than creditor claims, including federal, state, and 1local
taxes and social security; and

{b) any amounts exempted from judgment, execution, or
attachment by federal or state law.

{3) "Obligee" means either a person to whem a duty of
support is owed or a public agency of this or another state
to which a person has assigned the right to receive current
and accrued support payments.

{4) "Obligor" means a person who owes a duty to make
payments under a support order.

{5) "Payor" means any payor of income to an obligor on
a periodic basis and includes any persecn, firm, corporation,
association, employer, trustee, political éubdivision, state
agency, or any agent thereof, who 1s subject to the
jurisdiction of the courts of this state under Rule 4B of

the Montana Rules of Civil Procedure.
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(6) “Support order" means an order of the district
court of the state of Montana, an order of a court of
appropriate jurisdiction of another state, an adminisrrative
order established pursuant to proceedings under part 2 of
this chapter, or an order established by administrative
hearing process of an agency of another state with functions
similar to those of the department set forth in part 2 of
this chapter, that provides a set and determinable amocunt
for temporary or final periodic payment of £funds for the
support of a child. Support order further includes the
following:

fa) an order for reimbursement of public assistance
money paid by a public agency for the benefit of a minor
child;

(b) an order for maintenance to be paid to a former
spouse when the former spouse is the custeodial parent of a
child for ~nom child support is awarded under the same
crder; .d

¢} an order requiring payment of interest due on
unpaid judgments for child support.

Secticn 4. Income withholding. (1) Wnenever an
cbligaticn for support is being enforced by the department
pursuant ta Title IV-D of the Social Security Act and the
obligation has been established by order of a court or

administrative process, income due or to become due within
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this state to the obligor is subject to withholding
procedures under [sections 1 through 21].

(2) When the requirements of [sections 1 through 21]
have been met, the department, wichout necessity £for
amendment of the support order or further order by a court
or other entity, shall issue an order directing the
obligor's employer or other payor to withhold and deliver to
the department such amount of the obligor's income as will
v sufficient to meet the support obligation imposed by the
support arder and to defray arrearages due when the
withholding order takes place.

(3} The provisions for income withholding under
{sections 1 through 21] take precedence over any other law
Qr court order.

Section 5, Initiation nf income withholding
procedures. {1} In each case in which the department is
enforcing a support corder assigned to the state pursuant to
53-2-613 or in which the department is ecollecting support on
behalf of an obligee whe has applied £zr services under
40-5-203, the department shall monitor and track all support
payments required by the support order. If at any time these
records indicate that the obligor owes any combination of
unpaid support squal to or in excess of 1 month's sSupport
payment, the department shall commence withholding from the

chligor's income.
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{2) To accomplish the purpose of subsection (1), the
department by written notice to the obligor may direct an
obligor who does not owe unpaid child support equal to or in
excess of 1 month's support payment to pay all support
through the department, notwithstanding any court order
directing payments to be made tc the obligee or clerk of
court. After receipt of the notice, the obligor may not be
credited for payments that are not made to the department as
directed and any ilnconsistent payments must be considered a
gift and in addition to the support order.

{3) WHENEVER AN OBLIGATION FOR SUFPORT IS PAID THROUGH

THE SUPPORT ENFORCEMENT AND COLLECTIONS UNIT OF THE

DEPARTMENT, THE DEPARTMENT MUST FORWARD PAYMENT TO THE

OBLIGEE WITHIN 10 DAYS OF THE DEPARTMENT'S RECEIPT OF

PAYMENT FROM THE OBLIGOR.

Section 4. Notice of intent to withhold income. (1)
Prior to service of an order on the payor to commence income
withholding, the department shall serve upon the obligor a
notice of the intended withholding action, The notice must
contain a statement:

{a) of the amount to be withheld, including a
computation showing the period and total amount of the
arrearages as of the date of the notice;

(b) that withholding applies to all current and

subseguent payors;
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{(c) of the obligor's right to a hearing under [section
7} to contest the implementation of income withholding on
the ground that withholding, including the amounts to be
withheld, is not proper because of mistake of fact; and

(d) of the period of time within which the obligor
must request a hearing and that failure to request the
hearing within the time 1limit will result in income
withholding orders being served upon the payor.

(2) The notice must be served upon the obligor
personally or by certified mail,

Section 7. Hearing. (1) The obligor may within 160 days
of being served with notice of the intended incomnme
withhelding under [section 6] file with the department a
written request for an administrative hearing to be held
pursuvant to the contested case provisions of Title 2,
chapter 4, part 6.

(2) If the obligor reguests a hearing within the time
allowed, inccme withholding may not take effect until the
conclusion of the hearing or the date of the hearing if the
cbliger fails to appear at a scheduled hearing.

(3) Venue for the adminlstrative hearing may be ln the
county where the obligor resides if the cbligor resides in
this state, the county in which the payer o¢r the payor's
agent 1s leccated, or the courty in which the department cr

any of irs regional offices is located.
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{4) The administrative hearing must be held by
teleconferencing methods unless the obligor or thne
department expressly reguests an in-person hearing before
the hearing examiner,

(5} For purposes of the hearing process, arrearages of
support must be computed on the basis of the amount owed and
unpaid on the date the obligor was served with the notice aof
intent to withhold income, and the fact that the obligor may
have 1later paid the arrearage does not remove from the
hearing examiner the authority to direct the department to
order income withholding.

{6) The obligor within 45 days of service of the
notice of intent to withhold income must be informed of the
hearing decision on whether income withholding will take
place.

Section 8. Order to withhold income. (1) IL the
obliger f:1ls to reqguest a hearing within 10 days or fails
to appf .r at a scheduled hearing or if the hearing examiner
dete u4ines that the obligor owes a combination of unpaid
support equal to or in excess of 1 month's sﬁpport payment,
the department shall immediately serve an order to withhold
and deliver income upon any payoer or combination of payors,
The order must:

{a) direct the payor and successor payors to withhold

from the obligor's income each menth trne amount specified in
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the order if sufficient funds are available;

(b) direct the paycr to deliver the amount withheld to
the department in the same month in which the funds were
withheld;

{c} state that the order is binding on the payor until
further notice by the department; and

{d}) state the rights and duties cof the payor under
this part.

(2} An order to withhold and deliver thg obligor's
income made under this secticn is binding upen the payor
immediately upon service of the order upon the paycr.
Service of the order to withhold may be made either
personally or by certified mail.

(3) Whenever there is more than one payor, the
department may, in 1ts discretion, apportion the total
amount to be withheld each month among payors.

Section 9. Determination of amount of income to be
withheld. (1) Except as provided in subsection (2}, the
amount of funds to be withheld each moatn from the obligor's
income must he:

(a) the amount of money necessary to pay cuarreng
installments of support as they become due and payable; plus

{b) the amount of money which, when deducted in equal
amounts each month, will pay all outstanding support

arrearages and interest, ii any, within 2 years; plus
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{c}y a fee not to exceed $5 each month, which may be
withheld by the payor as compensation for the administrative
costs of each withholding.

(2) The maximum amounts withheld from the obligor's
wages or salaries may not exceed the maximum amount
permitted under section 303{b) of the federal Consumer
Credit Protection Act, 15 U.S.C. 1673(b).

(3) At any time, 1if the obligor can show that
substantial hardship will result if the maximum permissible
withholding 1is implemented or continued, the department Eor
cause shown may in its discretion determine a lesser amount
to be withheld each month in satisfaction of support
arrearages.

Section 10. Duties of payor. (l} A payor who has been
served with an order to withhold and deliver income shall
deduct the amount designated in the order beginning not
later than the first pay period that occurs aftter 14 days
from the service of the order. The payor shall promptly
deliver the amount withheld to the department as directed by
the order or in accordance with any subseguent modification
of the order received from the department.

{2y If the obligor's pay periods are at interwvals of
less than 1 month, the payor may withhold an equal amount at
each pay period cumulatrively sufficient to pay the monthly

withholding as directed by the withholding order.
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{3) Whenever the payor is obligated to withhold income
for more than one obligor, the payor may combine all amounts
withheld into a single payment for that month with the
portion therecf which is attributable to each obligor
separately designated.

(4) Whenever there 1is more than one order for
withholding against a single obligor, the payor must comply
with the orders in the seqguence in which they were served
upon the payor and must honor all withholding orders to the
extent that the total amount withheld from the obligor's
wages or salary does not exceed the limits set in {section
9}.

{5) The pavor rmust promptly notify the department of
the termination of the obligor's employment or other source
of income and provide the obligor's last-known address and
the name and address of the obligof's new employer or other
source of income, i1f known to the payor.

Section 11. €ivil liability for failure to comply with
income withholding order. (1} A payor who fails to withhold
and deliver sgupport money from the obligor's lncome when
ordered to do so under [section B8] is liable to the
department Ffor any amount up to the accumulated amount the
payor should have withheld and delivered.

{2) No payor who complies with an order to withho:d

under [secticns 1 through 21] is liable for wrongful
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withholding to the obligor or to any other person c¢laiming
rights derived frem the obligor.

Section 12. Obligor rights protected. No employer may
discharge, discipline, or refuse to hire an obligor because
of the institution of income withholding on the obligor's
income or the initiation of proceedings under [sections 1
threugh 21]. Any person who violates this section may be
fined not more than $500 and not less than $150 and may be
required to make full restitution to the aggrieved obligor,
including reinstatement and backpay.

Section 13. Priority of income withholding. An orde:
to withhold and deliver income under [secticns 1 through 21
takes priority over any:

(1) wage or inceome deduction order under any other

law;

(2) wvoluntary or involuntary assignment of wages er
tneome;

(2 cther wvoluntary deducticns from the obiigor's
incor

{4) lewvies, writs of executicn, or garnishments of the
obligor's income; and

(%) any other claims by creditors.

Section l4. Modification or termination cf withholding
crders. (1) The department may &t any time medify the order

tg withhold income to:
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(a) reflect payment in full o©f the arrearages by
income withholding or otherwise;

(b} recognize an increase or decrease Ln the support
order; ar

{c) indicate any other reason the amount to be
withheld is to be reduced or changed.

(2) An inccme withholding order terminates only when
the department is no longer authorized under the law to
¢wllect suppert or, when appropriate, services rendered
under 40-5-203 have come toc an end or when the cbligatrion to
pay support is terminated and all arrearages are paid in
full, whichever occurs first,

Section 1%, Payment records. (1) The department, in
collecting, disbursing, or receiving payments pursuant to

orders to withhold income, shall maintain complete,

accurate, and clear records of all payments and
disbursements.
(2) Certified payment records maintained by the

department mnust, without further proof or foundaticn, be
admitted into evidence in any legal proceedings undes
[sections 1 through 21]. Such records constitute prima facie
evidence of the amount of support paild and arrearages that
have accrued since the department began tc monitor support
payment in a case.

Section 16. Registration of interstate incure
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withholding orders. (1) Whenever an obligor, whether or not
he resides 1in this state, derives income within this state
and an order for income withholding of the pbligor's income
has been issued by a public agency of another state as a
means to enforce support orders under Title IV-D of the
Social Security Act, that agency may register the income
withholding crder with the department. Upon registration of
the foreign withholding order, it must be treated in the
same manner and have the same effect as an income
withholding order issued by the department.

(2) The application for registration of a foreign
order for income withholding must include:

{a) a certified copy of the support order, with all
modifications thereof;

{b) a certified copy of the income withhelding order;

(c) a sworn statement of the facts entitling the
agency to issue an  income withholding arder, including a
statement of the amount of arrearages and a statement that
all procedural due process requirements of the foreign
jurisdiction for issuance of such income withholding order
have been carried out in full;

{d) the name, address, and sorial security number of
the obligor;

(e} cthe name and address of the ooligor's employer or

of any other payor of income to the obligor if the order for
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income withholding of the foreign jurisdiction extends to
such other income; and

(E) the name and address of the agency Or person to
whom support payments collected by the department under
income withholding procedures should be transmitted.

{3) wWhen the foreign income withholding order is
registered, the department shall serve the order upon the
payor, with directions to the payor to comply with the order
and to deliver the withheld amounts to the department.

Section 17. Application for interstate withholding.
(1} Whenever an obligor resides in this state and derives
income within this state and a support order issued in
another jurisdiction is being enforced by a public agency of
that jurisdiction pursuant to Title IV-D of the Social
Security Act, that agency may apply to the department for
income withholding services.

(2} The application for interstate income withholding
myst lnclude:

{a) a certified copy of the support order, with all
modification thereof:

(b} an atfidavit by the obligee containing a statement
that the obligor is delinguent in the payment of support in
an amount egual to at least 1 month's support payment and a
computaticn of the period and total amount of the arrearage

as of the date cf the application;
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{c) a certified copy of the payment record if such
records are maintained by the agency or any other agency
within that jurisdiction;

(¢} the name, address, and social security number of
the obligor;

(e} the name and address of all known payors within
this state; and

(f) the name and address of the agency or person to
whom support payments collected by the department under
income withholding procedures should be sent.

{3) Upon receipt of the application, the departmen
shall commence procedures to establish orders for income
withholding, including notice and opportunity for hearing
under [sections 1 through 21]. The department shall further
advise the obligor that the income withhoclding was requested
on the basis ol an application from ancther jurisdiction,

(4) In any hearing based on an application under this
sectic , the certified copy o0f the suppert order and
aff: .avit, without further preocf or foundation, constitutes
prima facie evidence that the support order is validé and
that the obligee or public agency is entitlied to an order of
income withholding and that the amount o©f current support
payments and arrearages are as stated.

(5) In accordance with [section 7], a final decision

on whether or not income withhcelding i1s appropriate must  be
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rendered within 45 days of service of notice on the obligor.
If, however, because of the interstate aspects of the case,
the hearing examiner is unable to resolve a dispute over the
amount of arrearages within such time and the hearing
examiner has found that the obligor is delingquent in an
amount equal to at least 1 month's support payment, the
hearing examiner shall authorize immediate service of the
~+der for withholding as to current support and may continue
the hearing on the disputed amounts beyond the 45-day limit.

Section 18, Additional duties of department in
interstate income withholding. (1) Unless the public agency
of the foreign jurisdiction makes application to the
department for additional services, the department is not
required to locate the obligor or to locate payors of income
to the obligor. If the application for interstate service
provided for 1in [sections 16 and 17] fails to provide this
information or the information is determined tao be
incorrect, the department may return the application without
further proceeding under [sections ! through 21).

(2) If the department determines that the obligor is
no longer employed in this state or ne longer derives income
within this state, the department shall promptly notify the
agency which requested income withholding of the changes and
shall forward to that agency all information it has with

respect to the obligor's new address and the name and
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address of the obliger's new employer or other source of
income.

(3) The department shall promptly transmit payments
received on an income withholding order to the agency or
person designated in the interstate application.

Section 19. Initiation of income withholding in other
jurisdictions. Whenever the department is authorized or
required under the laws of this state to enforce and collect
on a support order and the obliger is employed or has a
source of income in another state, the department shall
request the agency responsible for income withholding in
that state tc implement income withholding procedures. The
department shall compile and transmit to the withholding
agency of the other state all documentation required by the
law of that state necessary for the purpose of obtaining an
income withholding order in that state. The department shall
also transmit to the withholding agency a certified copy of
any subsequent modification of the support order.

Section 20. Remedies additional to those now existing.
The remedy provided in ([sections 1 through 21] is in
addition to and not 1n substitution for any other remedy
that may otherwise be available to the department, and the
department may simultaneously pursue other remedies to
enforce a support obligation or to collect Support

arrcearages.
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Section 21. Rulemaking authority. The department shall
adopt rules and forms to participate in and carry out the
provisions of [sections 1 through 21}.

Section 22. Severability. If a part of this act |is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 23. Codification instruction. Sections 1
through 21 are intended to be codified as an integral part
of Title 40, chapter 5, and the provisions of Title 40,
chapter 5, apply to sections 1 through 21.

Section 24. Effective date. Section 21 and this
section are effective on passage and approval, except that
rules adopted under section 21 may not be made effective
prior to Octecber 1, 1985.

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

STATEMENT CF INTENT
HOUSE BILL 443

House Judiciary Committee

A statement of intent is required for this bill because
it gives the department of revenue rulemaking authority.

The intent of this bill and federal Public Law 93-378,
the Child Support Enforcement Bmendments of 1984, on which
it is based is to ensure that the support of children is the
highest priority in the allocation of a responsible parent's
income through the timely and automatic initiation of income
withholding procedures whenever a delinguency occurs equal
to at least 1 month's support payment. This bill requires
the department toc monitor and track support payments as they
become due for the purpose of detecting delinguencies and
further to promptly respond to such delinguency with income
withholding procedures. To expedite the process of income
withholding, any hearings are to be held under the contested
case procedures of the Montana Administrative Procedure Act.
Further, income withholding procedures are to be made
available for interstate applications.

More specifically, it is the 1intent of the bill to
grant to the department of revenue the following:

{1) the authority to establish rules and procedures

related to the administrative hearing process, including but

mnrana Legustative CouncH

10

HB 0443/si

not limited to procedures for requesting a hearing, for
discovery, and for teleconferencing;

{2) the authority to adopt guidelines for the exercise
of discretion in reducing the amount to be withheld in
satisfaction of arrearages;

(3) the authority to establish procedures for the
menitoring, tracking, and dispensing of support payments and
payments received from income withholdings; and

(4) the authority to establish procedures £for the

implementation of interstate withhe¢lding.

SECOND READING
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HOUSE BILL NO. 443
INTRODUCED BY J. BROWN, BERGENE, CHRISTIAENS

BY REQUEST OF THE DEPARTMENT OF REVENUE

A BILL FOR AN ACT ENTITLED: "AN ACT TO REQUIRE, 1IN CHILD

SUPPORT CASES BEING ENFORCED BY THE DEPARTMENT OF REVENUE,

THE WITHHOLDING OF THE OBLIGOR'S INCOME WHENEVER AN

ARREARAGE OCCURS THAT IS EQUAL TO OR IN EXCESS OF THE AMOUNT

OF SUPPORT PAYABLE FOR 1 MONTH; TO REQUIRE THE DEPARTMENT TO

FORWARD ANY CHILD SUPPORT PAYMENTS TO THE OBLIGEE WITHIN 10

DAYS OF RECEIPT OF THE PAYMENT FROM THE OBLIGOR; AND

PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short title. (Sections 1 through 21] may be
cited as the “Child Support Enforcement Act of 1985".

Section 2. Purpose. The purpose of [sections 1 throughn
21] is to provide a more effective and efficient way to
guarantee the support of dependent children by the person or
persons primarily responsible for such support by ensuring
that the support of children is the highest priority in the
ailocation of a responsible parent’'s income.

Section 3. Definitions. As used in [sections 1 through
21], the following definitions apply:

(1) "Department" means the department of revenue
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131
12
13
14
15
16
17

18

20
21
22
23
24

25

HB 0443/02

provided for in 2-15-1301.

{2} "Income" means any form of periodic payment tec a
person, including but not limited to earnings, wages,
compensation as an independent contractor, interest due or
to become due, trust income, annuities, pension or other
retirement program payments, and any cther payments which
are due or to become due to an obligor from any source.
However, income does not include:

{(a) any amount required by law to be withheld, other
than creditor claims, including federal, state, and local
taxes and soclal security; and

{b} any amounts exempted from judgment, executicn, or
attachment by federal or state law.

{3) "Obligee" means either a person to whom a duty of
support is owed or a public agency of this or another state
to which a perscn has assigned the right to receive current
and accrued support payments.

(4) "Obligor"” means a person who owes a duty to make
payments under a support order.

{5) "Payor" means any payor of income to an obligor on
a periodic basis and includes any person, firm, corporatiaon,
assocliation, employer, trustee, political subdivision, state
agency, o©r any agent thereof, who is subject to the
jurisdiction o©f the courts of this state under Rule 4B of

the Montana Rules cf Civil Procedure.
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(6) "Support order” means an order of the district
court of the state of Montana, an order of a court of
appropriate jurisdiction of another state, an administrative
order established pursuant to proceedings under part 2 of
this chapter, or an order established by administrative
hearing process of an agency of another state with functions
similar to those of the department set forth in part 2 of
this chapter, that provides a set and determipable amount
for temporary or final periodic payment of funds for the
support of a child. Support order further includes the
following:

(a) an order for reimbursement of public assistance
money paid by a public agency for the benefit of a minor
child;

{(b) an corder for maintenance to be paid toc a [former
spouse -when the former spouse is the custodial parent of a
child far whom child support is awarded under the sanme
crder; and

{(c} an order requiring payment of interest due on
unpald judgments for child support.

Section 4. Income withholding. (1) Whenever an
obligation for support is being enforced by the department
pursuant to Title IV-D of the Social Security Act and the
obligation has been established by order of a court or

administrative process, income due or to become due within
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this state to the obligor is subject to withholding
procedures under [sections 1 through 21].

{2) When the requirements cf [secticns 1 through 21}
have been met, the department, without nec¢essity for
amendment of the support order or further order by a «court
ot other entity, shall issue an order directing the
obligor's employer or other payor to withheld and deliver to
the department such amount of the obligor's income as wili
be sufficient to meet the support obligation imposed by the
support order and to defray arrearages due when the
withholding order takes place.

{3} The provisions for income withholding under
[sections 1 through 21] take precedence over any other law
or court order.

Section 5. Initiation of income withholding
procedures, (1) In each case in which the department |is
enforcing a support order assigned to the state pursuant to
53-2-613 or in which the department is collecting support on
behalf of an obligee who has applied for services wunder
40-5-203, the department shall monitor and track all support
payments required by the support order. If at any time these
records indicate that the obligor owes any combination of
unpaid support equal to or in excess of 1 month's support
payment, the department shall commence withholding from the

obligor's income.
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(2) To accomplish the purpose of subsection (1)}, the
department by written notice to the obligor may direct an
obligor who does not owe unpaid child support equal to or in
excess of 1 month's support payment to pay all suppert
through the department, notwithstanding any court order
directing payments tc be made toc the obligee or clerk of
court. After receipt of the notice, the obligor may not be
credited for payments that are not made to the department as
directed and any incensistent payments must be considered a
gift and in addition to the support order.

{3) WHENEVER AN CBLIGATICN FOR SUPPORT IS PAID THROUGH

THE SUPPORT ENFORCEMENT AND COLLECTIONS UONIT OQF THE

DEFARTMENT, THE DEPARTMENT MUST FORWARD PAYMENT TO THE

OBLIGEE WITHIN 10 DAYS OF THE DEPARTMENT'S RECEIPT OF

PAYMENT FROM THE OBLIGOR.

Section 6, Notice cf intent to withhold income. (1)
Prior to service of an order on the payor to commence income
withholding, the department shall serve upon the obliger a
notice of the intended withholding action. The notice must
contain a statement:

(a) of the amount to be withheld, including a
computation showing the period and total amount of the
arrearages as of the date of the notice;

[b) that withholding applies to all current and

subsequent payors;
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(c) of the obligor’s right to a hearing under [section
71 to contest the implementation of income withholding on
the ground that withholding, 1including the amounts to be
withheld, is not proper because of mistake of fact; and

(d) of the period of time within which the obligor
must request a hearing and that failure to request the
hearing within the time limit will result in income
withhelding orders being served upon the payor.

{2y The notice must be served upon the obligor
perscnally or by certified mail.

Section 7. Hearing. (1) The obligor may within 10 days
of being served with notice of the intended income
withholding wunder ([section 6] file with the depactment a
written request for an administrative hearing to be held
pursuant to the contested case provisions of Title 2,
chapter 4, part 6.

{2) If the obligor requests a hearing within the time
allowed, income withhelding may not take effect until the
conclusion of the hearing or the date of the hearing if the
obligor fails to appear at a scheduled hearing.

(3) Venue for the administrative hearing may be in the
county where the obligor resides if the obligor resides in
this state, the county in which the payor or the payor's
agent 1s located, or the county in which the department or

any of its regional cffices is located.
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(4) The administrative hearing must be held by
teleconferencing me thods unless the obligor or the
department expressly requests an in-person hearing before
the hearing examiner.

(5) PFor purposes of the hearing process, arrearages of
support must be computed on the basis of the amount owed and
unpaid on the date the obligor was served with the notice of
intent to withhold income, and the fact that the obligor may
have later paid the arrearage does not remove from the
hearing examiner the authority to direct the department to
order income withholding.

(6) The obligor within 45 days of service of the
notice of intent to withhold income must be informed cf the
hearing decision on whether income withholding will take
place.

Section 8. Order to withheold income. (1) If the
obligor fails to request a hearing within 10 days or fails
to appear at a scheduled hearing or if the hearing examiner
determines that the obligor owes a combination of unpaid
support equal to or in excess of 1 month's support payment,
the department shall immediately serve an order to withhold
and deliver income upon any payor or combination of payors.
The order must:

{a) direct the payor and successor paycrs to withhold

from the obligor's income each month the amount specified in
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the order if sufficient funds are available;

{b}) direct the payor to deliver the amount withheld to
the department in the same month in which the funds were
withheld;

(c) state that the order 1is binding on the payor until
further notice by the department; and

{d} state the rights and duties of the payor under
this part.

(2) An order to withhold and deliver the obligor's
income made under this section is binding upon the payor
immediately upon service of the order upon the payor.
Service of the order to withhold may be made either
personally or by certified mail.

(3) wWhenever there is more than one payor, the
department may, in its discretion, apportion the total
amount to be withheld each month among payors.

Section 3. Determination of amount of income to be
withheld. (1) Except as provided in subsection (2), the
amount of funds to be withheld each month from the obligor's
income must be:

(a} the amount of money necessary to pay current
installments of support as they become due and payable; plus

{b) the amount of money which, when deducted in equal
amounts each month, will pay all outstanding support

arrearages and interest, if any, within 2 years; plus
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{c) a fee not to exceed $5 each month, which may be
withheld by the payor as compensation for the administrative
costs of each withholding.

{2) The maximum amounts withheld from the obligor’s
wages or salaries may not exceed the maximum amount
permitted under section 303(b) of the federal Consumer
Credit Protection Act, 15 U.8.C. 1673(b).

(3) At any time, 1if the obligor can show that
substantial hardship will result if the maximum permissible
withholding 1is implemented or continued, the department for
cause shown may in its discretion determine a lesser amount
to be withheld each month in satisfaction of support
arrearages.

Section 1l0. Duties of payor. {l) A payor who has been
served with an order to withhold and deliver income shall
deduct the amount designated 1in the order beginning not
later than the first pay period that occurs after 14 days
from the service of the order. The payor shall promptly
deliver the amount withheld to the department as directed by
the order or in accordance with any subseguent modification
of the order received from the department.

{(2) If the obligor's pay periods are at intervals of
less than 1 month, the payor may withhold an equal amcunt at
sach pay period cumulatively sufficient to pay the monthly

withnolding as directed by the withhalding order.
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{(3) Whenever the payor is obligated to withhold income
for more than cne obligor, the payor may combine all amounts
withheld into a single payment £for that month with the
portion thereof which is attributable to each obligor
separately designated.

(4) Whenever there 1is more than one crder for
withholding against a single obligor, the payor must comply
with the orders in the sequence in which they were served
upon the payor and must honor all withholding orders to the
extent that the total amount withheld from the abligor's
wages or salary does not exceed the limits set in [section
g1.

{9) The payor must promptly notify the depariment of
the termination of the obligor’'s employment or other source
of income and provide the obligor's last-known address and
the name and address cf the obligor's new employer or other
source af income, if known to the payor.

Section ll. (Civil liability for failure to comply with
income withholding order. (1) A payor who fails tec withhold
and dellver support money from the obligor's income when
ordered to do so under {secticon B8] 1is Lliable to the
department for any amount up to the accumulated amount the
payor should have withheld and delivered.

[{2) No payor who complies with an order to withhold

under [sections 1 through 21] is liable for wrongful
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withholding to the obligor or to any other person claiming
rights derived from the obligor.

Section 12. Obliger rights protected. No employer may
discharge, discipline, or refuse to hire an obligor because
of the institution of income withholding on the obligor's
income or the initiation of proceedings under ({sections 1
through 211, Any person who violates this section may be
fined not more than $506 and not less than $150 and may be
required to make full restitution to the aggrieved obligor,
including reinstatement and backpay.

Section 13. Priority of income withholding. An order
to withhold and deliver income under (sections 1 through 21}
takes priority over any:

{l) wage or income deduction order under any octher

law;

{2) voluntary or involuntary assignment of wages er
tncome;

{3) other voluntary deductions from the obligor's
income;

{4) levies, writs of execution, or garnishments of the
ohligor's income; and

(5) any other claims by creditors.

Section 14. Modification or termination of withholding
orders. (1) The department may at any time medify the order

to withhold income to:
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{a) refleect payment in full of the arrearages by
income withholding or ctherwise;

(b} recognize an incre;se aor decrease in the support
order; or

{c) 1indicate any other reason the amount to be
withheld is to be reduced or changed.

(2y An income withholding order terminates only when
the department is no longer authorized under the law to
collect support or, when appropriate, services rendered
under 40-5-203 have come to an end or when the cbligation to
pay support 1is terminated and all arrearages are paid in
full, whichever ocecurs first.

Section 15, Payment reccrds. (1) The department, in
collecting, disbursing, or receiving payments pursuant to
orders to withheld income, shall maintain complete,
accurate, and clear records of all payments and
disbursements.

{(2) Certified payment records maintained by the
department must, without Ffurther procf or fcundation, be
admitted intc evidence in any legal proceedings under
[sections 1 through 21]. Such records constitute prima facie
evidence of the amcunt of suppeort paid and arrearages that
have accrued since the department began tc monitor suppert
payment in a case.

Section l6. Registration of interstate inccme
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withholding orders. {l1) Whenever an obligor, whether or not
ne resides in this state, derives income within this state
and an order for iLncome withholding of the ohligor's income
has been issued by a public agency of another state as a
means te enforce support orders under Title 1IV-0 of the
Social Security Act, that agency may register the income
withholding order with the department. Upon registration of
the foreign withhoiding order, it must be treated in the
same manner and have the same effect as an income
withholding order issued by the department.

{2) The application for registration of a foreign
order for income withholding must include:

{a) a certified copy of the support order, with all
modifications thereof;

{b) a certified copy of the income withholding order:

{c) a sworn statement of the facts entitling the
agency to issue an income withholding order, including a
statement of the amount of arrearages and a statement that
all procedural due process requirements of the foreign
jurisdiction for issuance of such income withholding order
have been carried out in full;

(d) the name, address, and sccial security number of
the obligor;

{e} the name and address of the obligor's employer or

of any other payor of income to the obligor if the order for
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income withholding of the foreign jurisdiction extends to
such other income; and

{(f) the name and address of the agency or person to
whom support payments collected by the department under
income withholding procedures should be transmitted.

{3) When the foreign income withholding order is
registered, the department shall serve the order upon the
payor, with directions to the payor to comply with the order
and to deliver the withheld amounts to the department.

S5ection 17. Application for Iinterstate withholding.
(1) Whenever an obliger resides in this state and derives
income within this state and a support order issued in
ancther jurisdiction is being enforced by a public agency of
that Jjurisdiction pursuant to Title IV-D of the Social
Security Act, that agency may apply to the department for
income withholding services.

[2) The application for interstate income withholding
must include:

(a) a certified copy of the support order, with all
modification thereof;

(b) an affidavit by the obligee containing a statement
that the obligor is delinquent in the payment of support in
an amount equal to at least 1 month's support payment and a
computation of the period and total amcunt of the arrearage

as of the date of the application;
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(c) a certified copy of the payment record if such
records are maintained by the agency or any other agency
within that jurisdiction;

{(d} the name, address, and social security number of
the obligor;

(e) the name and .address of all known payors within
this state; and

(£) the name and address of the agency or person to
whom support payments collected by the department under
income withholding procedures should be sent.

{3j Upon receipt of the application, the department
shall commence procedures to establish orders for income
withholding, including notice and opportunity for hearing
under [sections 1 through 21}. The department shall further
advise the obligor that the income withheolding was requested
on the basis of an application from another jurisdiction.

{4} In any hearing based on an application under this
section, the certified copy of the support order and
affidavit, without further proof or foundaticn, constitutes
prima facie evidence that the support order is valid and
that the obligee or public agency is entitled to an order of
income withholding and that the amount of current support
payments and arrearages are as stated.

(3) Im accordance with (section 7}, a final decision

on whether or not income withholding is appropriate must be
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rendered within 45 days of service of notice on the obligor.
1f, however, because of the interstate aspects of the case,
the hearing examiner is unable to resclve a dispute over the
amount of arrearages within such time and the héaring
examiner has found that the obligor is delinquent in an
amount equal to at least 1 menth's support payment, the
hearing examiner shall authorize immediate service of the
order for withholding as to current support and ‘may continue
the hearing on the disputed amounts beyond the 45-day limit.

Section 18. Additional duties of department in
interstate income withholding. (1) Unless the public agency
of the foreign jurisdiction makes application to the
department for additional services, the department is not
required to locate the obligor or to locate payors of income
to the obligor. If the application f£for interstate service
provided for in [sections 16 and 17] fails to provide this
information or the information is determined to be
incorrect, the department may return the application without
further proceeding under [sections 1 through 21].

(2) If the department determines that the obligor is
no longer empleoyed in this state or no longer derives income
within this state, the department shall promptly notify the
agency which requested income withholding of the changes and
shall farward to that agency all information it has with

raspect to the okligor's new address and the name and
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address of the obligor's new emplcyer or other scurce of
income.

(3} The department shail promptly transmit payments
received on an income withholding order to the agency or
person designated in the interstate application.

Section 19. Initiation of income withholding in other
jurisdictions. Whenever the department 1is authoriged or
required under the laws of this state to enforce and collect
on a support order and the obligor is employed or has a
source of income in another state, the department shall
request the agency responsible for income withholding in
that state to implement income withholding procedures. The
department shail compile and transmit to the withholding
agency of the other state all documentation required by the
law of that state necessary for the purpose of obtaining an
income withholding order in that state. The department shall
also transmit to the withholding agency a certified copy of
any subsequent modification of the suppeort order.

Section 20. Remedies additional to those now existing.
Tne remedy provided in |[sections 1 through 21] is 1in
additien to and not in substitution for any other remedy
that may otherwise be available to the department, and the
department may simultaneously pursue other remedies to
enforce a support obligation or to collect support

jrrearages.
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Section 21. Rulemaking autheority. The department shall
adopt rules and forms to participate in and carry out the
provisions of [sections 1 through 21].

Section 22. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
cne or more of its applications, the part remains in effect
in all valid applications that are severable from the
jnvalid applications.

Section 23. Codification instruction. Sections 1
through 21 are intended to be codified as an integral part
of Title 40, chapter 5, and the provisions of Title 40,
chapter 5, apply to sections 1 through 21,

Secticn 24. Effective date. Section 21 and this
section are effective on passage and approval, except that
rules adopted under section 21 may not be made effective
prior to October 1, 1985.

-End-
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STATEMENT OF INTENT
HOUSE BILL 443

House Judiciary Committee

A statement of inrent i3 required for this bill because
it gives the department of revenue rulemaking authority.

The intent of this bill and federal Publiec Law 93-3178,
the Child Support Enforcement Amendments of 1984, on which
it is based is to ensure that the support of children is the
highest pricority in the allocation of a responsible parent's
income through the timely and avtomatic initiation of income
withholding procedures whenever a delinguency occurs eqgual
te at least 1 month's support payment. This bill requires
the department to monitor and track support payments as they
become due for the purpose of detecting delinquencies and
further to promptly respond to such delinquency with income
withholding procedures. To expedite the process of income
withholding, any hearings are to be held under the contested
case procedures Of the Montana Administrative Procedure Act.
Further, income withholding procedures are to be made
available for interstate applications.

More specifically, it is the intent of the bill to
grant to the department of revenue the following:

{1) the authority to establish rules and procedures

related to the administrative hearing process, including but
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not limited to procedures for requesting a hearing, for
discovery, and for teleconferencing;

{2) the authority to adopt guidelines for the exercise
of discretion in reducing the amount to be withheld in
satisfaction of arrearages;

(3} the authority to establish procedures for the
monitoring, tracking, and dispensing of support payments and
payments received from income withholdings: and

(4) the authority to establish procedures for the

implementation of interstate withholding.

THIRD READING

HB 43



49th Legislature

T

L T Y]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0443/02

HOUSE BILL NO. 443
INTRODUCED BY J. BROWN, BERGENE, CHRISTTAENS

BY REQUEST OF THE DEPARTMENT OF REVENUE

A BILL FOR AN ACT ENTITLED: "AN ACT TO REQUIRE, IN CHILD
SUPPORT CASES BEING ENFORCED BY THE DEPARTMENT OF REVENUE,
THE WITHHOLDING OF THE OBLIGOR'S INCOME WIHENEVER AN
ARREARAGE OCCURS THAT IS EQUAL TO OR IN EXCESS OF THE AMOUNT

OF SUPPORT PAYABLE FOR 1 MONTH; TO REQUIRE THE DEPARTMENT TO

FORWARD ANY CHILD SUPPORT PAYMENTS TQ THE OBLIGEE WITHIN 10

pAYS OF RECEIPT OF THE PAYMENT FROM THE OBLIGOR; AND

PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA :

Section 1. Short titlé. [Sections 1 through 21} may be
cited as the "Child Support Enforcement Act of 1985".

Section 2. Purpose. The purpose of [sections 1 through
21] is to provide a more effective and efficient way to
guarantee the support of dependent children by the person or
persons primarily responsible for such support by ensuring
that the support of children is the highest prierity in the
allocation of a responsible parent's income.

Section 3. Definitions. As used in [sections 1 through
21), the following definitions apply:

{1) "Department" means the department of revenue
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provided for in 2-15-1301.

{2) "Income" means any form of periodic payment to a
person, including but not limited to earnings, wages,
compensation as an independent contractor, interest due or
to become due, trust income, annuities, pension or other
retirement program payments, and any other payments ‘which
are due or to become due to an obligor from any source.
However, income does not include: .

fa} any amount required by law to be withheld, other
than creditor claims, including federal, state, and local
taxes and social security: and

(b) any amounts exempted from judgment, execution, or
attachment by federal or state law.

(3) "Obligee" means either a person to whom a duty of
support is owed or a public agency of this or another state
to which a person has assigned the right to receive current
and accrued support payments.

{(4) "Obligor" means a person who owes a duty to make
payments under a support order.

(5) "Payor" means any payor of income to an obligor on
a periodic basis and includes any person, firm, corporation,
association, employer, trustee, éolitical subdivision, state
agency, ©r any agent therecf, who 1is subiject ¢to the
jurisdiction of the courts of this state under Rule 4B of

the Montana Rules of Civil Procedure.
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(6) “"Support order™ means an order of the district
court of the state of Montana, an order of a court of
appropriate jurisdiction of another state, an administrative
order. established pursuant to proceedings under part 2 of
this chapter, or an order established by administrative
hearing process of an agency of another state with functions
similar to those of the department set‘forth in part 2 of
this chapter, that provides a set and determinable amount
for temporary or final periodic payment of funds for the

support of a child. Support order further includes the

‘fellowing:

{a) an order for reimbursement of public assistance
money paid by a public agency for the benefit of a minor
child;

(b) an order for maintenance to Se paid to a former
spouse when the former spouse is the custodial parent of a
child for whom child support is awarded under the same
order; and

(¢) 7. order requiring payment of interest due on
unpaid j Jgments for child support.

Section 4. Income withholding. (1) Whenever an
cbligation for support is being enforced by the department
pursuant to Title IV-D of the Social Security Act  and the
obligation has been established by order of a court or

administrative process, income due or tc become due within
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this state to the obliger is subject to withholding
procedures under [sections 1 through 21].

({2) When the requirements of [sections 1 through 21]
have been met, the department, without necessity for
amendment of the support order or further corder by a court
or other entity, shall issue an order directing the
obligor's employer or cther payor to withﬁold and deliver to
the department such amount of the obligor's income as will
e sufficient to meet the support obligation imposed by the
support order and to defray arrearages due when the
withholding order takes place,

(3} The provisions for income withholding under
[sections 1 through 21] take precedence over any other law
or court order,

Section 5, Initiation- of income withholding
procedures, (1) In each case in which the department is
enforcing a support order assigned to the state pursuant to
53-2-613 or in which the department is collecting support on
behalf of an obligee who has applied £for services under
40-5-203, the department shall monitor and track all support
payments required by the support order. If at any time these
records indicate that the obligor owes any combination of
unpaid support equal to or in excess of 1 month's support
payment, the department shall commence withholﬂing from the

obligor's income.
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(2} To accomplish the purpose of subsection (1), the
department by written notice to the cbligor may direct an
obligor who does not owe unpaid child support equal to or in
excess of 1 month's support payment to pay all support
through the department, notwithstanding any court order
directing payments to be made to the obligee or clerk of
court, After receipt of the notice, the obligor may not be
credited for payments that are not made to the department as
directed and any inconsistent payments must be considered a
gift and in addition to the support order.

{(3) WHENEVER AM OBLIGATION FOR SUPPORT IS PAID THROUGH

THE SUPFORT ENFORCEMENT AND COLLECTIONS UNIT OF THE

DEPARTMENT, THE DEFARTMENT MUST FOBWARD FAYMENT TO THE

OBLIGEE WITHIN 10 DAYS OF THE DEPARTMENT'S RECEIPT OF

PAYMENT FROM THE OBLIGOR.

Section 6. Notice of intent to withhold income. (1)
Prior to service of an order on the payor to commence income
withholding, the department shall serve upon the cbligor a
notice of the intended withholding action. The notice must
contaln a statement:

{a) of the amount to be witkhheld, 1including a
computation showing the period and total amount of the
arrearages as of the date of the notice;

{b) that withholding applies to all current and

subsequent payors;
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{c) of the obligor's right to a hearing under [section
7] to contest the implementation of income withholding on
the ground that withholding, including the amounts to be
withheld, is not proper because of mistake of fact; and

{d) of the period of time within which the obligor
must request a hearing and that failure to request the
hearing within the time limit will result in income
withholding orders being served upon the payor.

{2) The notice must be served wupon the obligor
personally or by certified mail.

Section 7. Hearing. (1) The vbligor may within 10 days
of being served with notice of the intended income
withholding under [section 6] file with the department a
written request for .an administrative hearing to be held
pursuant to the contested case provisions of Title 2,
chapter 4, part 6.

(2) 1If the obligor requests a hearing within the ctime
allowed, income withholding may not take effect until the
conclusion of -the hearing or the date of the hearing if the
obligor fails to appear at a scheduled hearing.

(3) Venue for the administrative hearing may be in the
county where the obligor resides if the obligor resides in
this state, the county in which the payer or the payor's
agent is located, or the county in which the department or

any of its regional offices is located.
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{4) The administrative hearing must be held by
teleconferencing methods unless the obligor or the
department expressly reguests an in-person hearing before
the hearing examiner.

{5} For purposes of the hearing process, arrearages of
support must be computed on the basis of the amount owed and
unpaid on the date the obligoer was served with the notice of
intent to withhold income, and the fact that the obligor may
have later paid the arrearage does not remove Erom the
hearing examiner the authority to direct the department to
order income withhelding.

{6) The obligor within 45 days of service of the
notice of intent to withhold income must be informed of the
hearing decision on whether income withholding will take
place. '

Section 8. Order to withheld income. (1) 1If the
obligor fails to request a hearing within 10 days or fails
to appear at - scheduled hearing or if the hearing examiner
determines chat the obligor owes a combination of unpaid
support gual to or .in excess of 1 month's support payment,
the department shall immediately serve an order to withhold
and deliver income upon any payor or combination of payors.
The order must:

{a) direct the payor and successcr payers to withhold

from the obligor's income each month the amount specified in
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the order if sufficient funds are available;

{b) direct the payor to deliver the amount withheld to
the department in the same month in which the funds were
withheld:;

(c} =state that the order is binding on the payor until
further notice by the department; and

(d} state the rights and duties of the payor under
this part.

{2) An order to withhold and deliver the obligor's
income made wunder this section is binding upen the payor
immediately upon service of the order upon the payor.
Service of the order teo withhold may be made either
perscnally or by certified mail,

{3) Whenever there is more than one payor, the
department may, in its discretion, apportion the total
amount to be withheld each month among payors,

Section 9. Determination of amount of income to be

" withheld. (1) Except as provided in subsection (2), the

amount of funds to be withheld each month from the obligor's
income must be:
(a) the amount o©of money necessary to pay current
installments of support as they become due and payable; plus
(b} the amount of money which, when deducted in egqual
amounts each month, will pay all outstanding support

arrearages and interest, if any, within 2 years; plus
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{c) a fee not to exceed §5 each month, which may be
withheld by the payor as compensation for the administrative
costs of each withholding.

(2) The maximum amounts withheld from the obligor's
wages or salaries may not exceed the maximum amount
permitted under section 303(b) of the federal Consumer
Credit Protection act, 15 U.S.C. 1673(b).

(3) At any time, if the oabligor can show that
substantial hardship will result if the maximum permissible
withholding is implemented or continued, the department for
cause shown may in its discretion determine a lesser amount
to be withheld each month in satisfaction of support
arrearages.

Section 10, Duties of payor. (1) A payor who has been
served with an order to withhold and deliver income shall
deduct the amount designated in the order beginning not
later than the first pay period that occurs after 14 days
from the service of the order. The payor shall promptly
deliver the amount withheld to the department as directed by
the order or in accordance with any subsequent modification
of the order received from the department.

{2) 1If the obligoer's pay periods are at intervals of
less than 1 month, the payor may withhold an equal amount at
each pay period cumulatively sufficient to pay the monthly

withnolding as directed by the withholding order.
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(3} HWhenever the payor is obligated to withhold income
for more than one obligor, the payor may combine all amounts
withheld into. a single payment for that month with the
portion thereof which is attributable to each obligor
separately designated.

(4) Whenever there is more than one order for
withholding against a single obligor, the payor must comply
with the orders in the sequence in which they were served
upon the payor and must honor all withholding orders to the
extent that the total amount withheld from the obligor's
wages or salary does not exceed the limits set in [section
9].

(5) The payor must promptly notify the department of
the termination of the obliger's employment or other source
of income and provide the obligor's last-known address and
the name and address of the obligor's new employer or other
source of income, if known to the payor.

Section 1l. Civil liability for failure to comply with
income withholding order. (1) A payor who fails to withhold
and deliver support money from the obligor's income when
ordered to do so under [section B8] is liable to the
department for any amount up to the accumulated amount the
payor should have withheld and delivered.

(2) No payor who complies with an order to withhold

under ({sections 1 through 21] 1is liable for wrongful
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withholding to the obligor or to any other perscn cléimlng
rights derived from the obligor.

Section 12. Obligor rights protected. No employer may
discharge, discipline, or refuse to hire an obligor because
of the institution of income withholding on the obligor's
income or the initiation of proceedings under [sections 1
through 21]. Any person who violates this section may be
fined not more than $500 and not less than $150 and may be
required to make full restitution to the aggrieved obligbr,
incliuding reinstatement and backpay.

Section 13. Priority of income withholding. An order
to withheold and deliver income under [sections 1 through 21}
takes priority over any:

(1) wage or income deduction order under any other

law;

(2) voluntary or involuntary assignment of wages e=r
inceme;

(3) other voluntary deductions from the obligor's
income;

(4 levies, writs of execution, or garnishments of the
obligor's inccome; and

(5) any other claims by creditors.

Section 14. Modification or termination of withholding
orders. (1) The department may at any time modify the order

to withhold income to:
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fa) reflect payment in full of the arrearages by
income withholding or otherwise;

{b) recognize an increése or decrease in the support
order; or

{c) indicate any other reason the amount to be
withheld is to be reduced or changed.

(2) An income withholding order terminates only when
the department is no longer authorized under the law to
collect support or, - when appropriate, services ren&ered
under 40-5-203 have come to an end or when the obligation to
pay support is terminated and all arrearages are paid in
full, whichever occurs first.

Section 15, Payment records. (1) The department, in
collecting, disbursing, eor receiving payments pursuant to
orders to withhold income, shall maintain conmplete,
accurate, and clear records of all payments and
disbursements.

(2} Certified payment records maintained by the
department must, without further proof or foundation, be
admitted into evidence in any legal proceedings under
[sections 1 through 21). Such records constitute prima facie
evidence of the amount of support paid and arrearages that
have accrued since the department began to monitor support
payment in a case.

Section 16. Registration of interstate income
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withholding corders. (1) Whenever an obligor, whether or not
he resides in this state, derives income within this state
and an order for income withholding of the obligor's income
has been issued by a public agency of another state as a
means to enforce support orders under Title IV-D of the
Social Security Act, that agency may register the income
withholding order with the department. Upon registration of
the foreign withholding order, it must be treated in the
same manner and have the same effect as an income
withholding order issued by the department.

{2) The application for registration of a foreign
order for income withholding must include:

{a) a certified copy of the support order, with all
modifications thereof;

{b) a certified copy of the income withholding order;

(c) a sworn statement of the Ffacts entitling the
agency to issue an income withholding order, including a
statement of the amount of arrearages and a statement that
all procedural due process requirements of the foreign
jurisdiction for issuance of such income withholding order
have been carried out in full:

(d) the name, address, and social security number of
the cbligor;

(e} the name and address of the obligor's employer ot

of any other payor of income to the obliger if the order for
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income withhelding of the foreign jurisdiction extends to
such other income; and

(f) the name and address of the agency or person to
whom support payments collected by the department under
income withholding procedures should be transmitted.

(3} When the foreign income withholding order is
registered, the department shall serve the order upon the
payor, with directions to the payor to comply with the order
and to deliver the withheld amounts to the department.

Section 17. Application for Interstate withholding.
{1) Whenever an obligor resides in this state and derives
income within this state and & support order issued in
another jurisdiction is being enforced by a public agency of
that” jurisdiction pursuant to Title IV-D of the Social
Security Act, that agency may apply to the department - for
income withholding services.

(2) The application for interstate income withholding
must include:

(a) a certified copy of the support order, with all
modification thereof;

(b) an affidavit by the obligee containing a statement
that the obligor is delinquent in the payment of support in
an amount egqual to at least 1 month's support payment and a
computation of the period and total amount of the arrearage

as of the date of the application:

-14- HE 443

Y



10
11
12
13
14
15
18
17
18
12
20
21
22
23
24
25

HB 0443/02

{c) a certified copy of the payment record if such
records are maintained by the agency or any other agency
within that jurisdiction;

(d) the name, address, and social security number ofF
the obligor;

(e) the name and address of all known payors within
this state; and

(£) the name and address of the agency or person to
whom support payments collected by the department under
income withholding procedures should be sent.

{3) Upon receipt of the application, the department
shall commence procedures to establish crders for income
withholding, including notice and opportunity for hearing
under [sections 1 through 21). The department shall further
advise the obligor that the income withholding was requested
on the basis of an application from ancother jurisdiction.

(4) In any hearing based on an application under this
section, the vcertified copy of the support order and
affidavit, .thout further proof or foundation, constitutes
prima £7.ie evidence that the support order is valid and
that the obligee or public agency is entitled to an order of
income withholding and that the amount of current support
payments and arrearages are as stated.

(5) In accordance with [section 7}, a final decision

on whether or not income withholding is appropriate must be

-15- HB 443

[STRE S

-3

o O N>

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0443/02

rendered within 45 days of service of notice on the obligor.
If, however, because of the interstate aspects of the case,
the hearing examiner is unable tc resclve a dispute over the
amount of arrearages within such time and the hearing
examiner has found that the obligor is delinguent in an
amount equal to at least 1 month's support payment, the
hearing examiner shall authorize immediate service of the
order for withholding as to current support and may continue
.he hearing on the disputed amounts beyond the 45-day limit.

Section 18. Additional duties of department: in
interstate income withholding. (1) Unless the public agency
of the foreign jurisdiction makes application to the
department for additional services, the department is not
required to lecate the obligor or to locate payors of income
to the obliger. If the application for interstate service
provided for in (sections 16 and 17} fails to provide this
information or the information is determined to be
incorrect, the department may return the application without
further proceeding under [sections 1 through 21].

{2) 1f the department determines that the obligor is
no longer employed in this state or no longer derives income
within this state, the department shall promptly notify the
agency which requested income withholding of the changes and
shall forward to that agency all information it has with

respect to the obligor's new address and the name and
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address of the obligor's new employer or other source of
incone.

(3] The department shall promptly transmit payments
received on an income withholding order to the agency or
person designated in the interstate application.

Section 19. Initiation of income withholding in other

jurisdictions. Whenever the department is authorized or

required under the laws of this state to enforce and collect .

on a support order and the obligor is employed or has a
source of income in another state, the department shall
request the agency responsible for income withholding in
that state to implement income withholding procedures. The
department shall compile and transmit to the withholding
agency of the other state all documentation reguired by the
law of that state necessary for the purpuse of obtaining an
income withholding order in that state. The department shall
also transmit to the withholding agency a certified copy of
any subsequent modification of the support crder.

Saction 20. Remedies additional to those now existing.
The remedy provided in [sections 1 through 21} 1is in
addition to and not in substitution for any other remedy
that may otherwise be available to the department, and the
department may simultaneously pursue other remedies to
enforce a support obligation or te collect support

arrearages.
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Section 21. Rulemaking authority. The department shall
adopt rules and forms to participate in and carry out the
provisions of [sections 1 through 21].

Section 22. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applicatiocns, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 23. Codification instruction. Sections 1
through 21 are intended to be codified as an integral part
of Title 40, chapter 5, and the provisions of Title 40,
chapter 5, apply to sections 1 through 21.

Section 24. Effective date. Section 21 and this
section are effective on passage and approval, except that
rules adopted under section 21 may not be made effective
prior to October 1, 1985.

-End-~
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.................................................................................................

Respectfully report as follows: That
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(Senator Towe)

INCOME WITHHOLDING FOR DELINQUENT CHILD SUPPORT PAYMENTS

HOUSE BILL

be amended as follows:

1. Page 2, line 3.
Following: '"including"
Strike: "but not limited to"
Following: '"earnings'
Strike: n, 1]

Insert: '"and"

Following: ‘'‘wages"

Strike: "

Insert: "."

2. Page 2, lines 4 through 7.
Following: line 3
Strike: 1line 4 through line 7

3. Page 5, lines 7 through 10.
Following: ''court." on line 7
Strike: remainder of line 7 through line 10

4, Page 11, line 15,
Following: 1ine 14
Insert: ‘''state"

AND AS AMENDED

BE CONCURRED IN
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.............................

..........................
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STATEMENT OF INTENT
HOUSE BILL 443

House Judiciary Committee

A statement of intent is required for this bill because
it gives the department of revenue rulemaking authority.

The intent of this bill and federal Public Law 93-178,
the Child Support Enforcement Amendments of 1984, on which
it is based is to ensure that the support of children is the
highest priority in the allocation of a responsible parent's
income through the timely and automatic initiation of income
withholding procedures whenever a delinguency occurs egqual
to at least 1 month's support payment. This bill requires
the department to monitor and track support payments as they
become due for the purpose of detecting delinquencies and
further to promptly respond to such delinquency with income
withholding procedures. To expedite the process of income
withholding, any hearings are to be held under the contested
case procedures of the Montana Administrative Procedure Act,
Further, income withholding procedures are to be made
available for interstate applications.

More specifically, it is the intent of the bill to
grant to the department of revenue the following:

(1) the authority to establish rules and procedures

related to the administrative hearing process, including but

@ma legusiative Counci
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not limited to procedures for requesting a hearing, for
discovery, and for teleconferencing;

(2) the authority tc adopt guidelines for the exercise
of discretion in reducing the amount to be withheld in
satisfaction of arrearages;

{3) the authority to establish procedures for the
monitoring, tracking, and dispensing of support payments and
payments received from income withholdings; and

(4) the authority to establish procedures for the

implementation of interstate withholding.

e REFERENCE BILL
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HOUSE BILL NO. 443
INTRODUCED BY J. BROWN, BERGENE, CHRISTIAENS

BY REQUEST OF THE DEPARTMENT OF REVENUE

A BILL FOR AN ACT ENTITLED: "AN ACT TO REQUIRE, 1IN CHILD
SUPPORT CASES BEING ENFORCED BY THE DEPARTMENT OF REVENUE,
THE WITHHOLDING OF THE OBLIGOR'S INCOME WHENEVER AN
ARREARAGE OCCURS THAT IS EQUAL TO OR IN EXCESS OF THE AMODUNT

OF SUPPORT PAYABLE FOR 1 MONTH; TO REQUIRE THE DEPARTMENT TO

FORWARD ANY CHILD SUPPORT_ PAYMENTS TO THE OBLIGEE WITHIN 10

DAYS OF RECEIPT OF THE PAYMENT FROM THE OBLIGOR; AND

PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short title. [Sections 1 through 21] may be
cited as the “"Child Support Enforcement Act of 1985",

Section 2. Purpose. The purpose of {sections 1 through
21} is to provide a more effective and efficient way to
guarantee the support of dependent children by the person or
persons primarily responsible for such support by ensuring
that the support of children is the highest priority in the
allocation of a responsible parent's income.

Section 3. Definitions, As used in [sections 1 through
21], the following definitions apply:

{1} "Department" means the department of [evenue
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provided for in 2-15-1301,

(2) "Income" means any form of periodic payment to a
perscn, including but-not-}imited-te earningsy AND wagesy.
compensation--as--an-independent-contractor;-interest-due—or
to-become-due;-trust-incemes--annuities;--pension--or--other
retirement--program--paymentay--and-any-other-payments-which
are-due-or-to-become-due-to--an--ebligor--frem--any--sourees
However, income does not include:

{a) any amount regquired by law to be withheld, other
than creditor claims, including federal, state, and local
taxes and social security; and

{b) any amounts exempted from judgment, execution, or
attachment by federal or state law.

{3) "Obligee" means either a person to whom a duty of
support 1is owed or a public agency of this or another state
to which a person has assigned the right to receive current
and accrued suppoert payments.

(4) “Obligor” means a person who owes a duty to make
payments under a support order,

(5) "Payor" means any payor of income to an obligor on
a periodic basis and includes any person, firm, corperation,
association, employer, trustee, political subdivision, state
agency, oOr any agent thereof, who 1is subject to the
jurisdiction of the courts of this state under Rule 4B of

the Mcntana Rules of Civil Procedure.

-2- HB 443



11
12
13
14
15
16
17
iB
19
20
21
22
23
‘24

25

HB 0443/03

(6) "Support order" means an order of the district
court of the state of Montana, an order of a court of
appropriate jurisdiction of another state, an administrative
order established pursuant to proceedings under part 2 of
this chapter, or an order established by administrative
hearing process of an agency of another state with functions
similar to those of the department set forth in part 2 of
this chapter, that provides a set and determinable amount
for temporary or final periodic payment of funds for the
support of a child. Support order further includes the
following:

(a) an order for reimbursement of public assistance
money paid by a public agency for the benefit of a minor
child;

(b} an order for maintenance to be paid to a former
spouse when the former spouse is the custodial parent of a
child for whom child support is awarded under the same
order; and

(c) an order requiring payment of interest due on
unpaid judgments for child support.

Section 4. Income withholding. (1) Whenever an
obligation for suppert is being enforced by the department
pursuant to Title IV-D of the Social Security Act and the
obligation has been established by order of a court or

administrative process, income due or to become due within
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this state to the obligor is subject to withholding
procedures under {sections 1 through 211}.

{2) When the requirements of [Sections 1 through 21}
have been met, the department, without necessity for
amendment of the support order or further order by a court
ar other entity, shall issue an order directing the
obligor's employer or other payor to withhold and deliver tao
the department such amount of the obligor's income as will
be sufficient to meet the support obligation imposed by the
support order and to defray arrearages due when the
withhelding order takes place.

{3) The provisions for income withholding under
[sections 1 through 21} take precedence over any other law
or court order.

Section 5. Initiation of income withholding
procedures. (1) In each case in which the department is
enforcing a support order assigned to the state pursuant to
53-2-613 or in which the department is collecting support on
behalf of an obligee who has applied for services under
40-5-203, the department shall monitor and track all support
payments required by the support order. If at any time these
records indicate that the obligor owes any combination of
unpaid support equal to or in excess of 1 month's suppeort
payment, the department shall commence withholding from the

obligor's income.
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(2) To accomplish the purpose of subsection (1), the
department by written notice to the c¢chligor may direct an
obligor who does not owe unpaid child support equal to or in
excess of 1 month's support payment ¢to pay all support
through the department, notwithstanding any court order
directing payments to be made to the obligee or clerk of
court. After—-—receipt-of-the-notice;-the-obliger-may-not-ke
credited-for-payments-that-are-not-made-to-the-department-aa
directed-and-any-ineonsistent-paymenta-must-be-eonsidered--a
gift-and-in-additien-—to-the-suppore-orders

(3) WHENEVER AN OBLIGATION FOR SUPPORT IS PAID THROUGH

THE SUPPORT ENFORCEMENT AND COLLECTIONS UNIT OF THE

DEPARTMENT, THE DEPARTMENT MUST FORWARD PAYMENT TQ THE

OBLIGEE WITHIN 10 DAYS OF THE DEPARTMENT'S RECEIPT QF

PAYMENT FROM THE OBLIGOR,

Section 6. Notice of intent to withhold income. (1)
Prior to service of an order on the payor to commence income
withholding, the department shall serve upon the obligor a
notice of the intended withholding action. The notice must
contain a statement:

fa) of the amount to be withheld, including a
computation showing the period and total amount of the
arrearages as of the date of the notice;

(b} that withholding applies to all current and

subsequent payors;
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{c) of the cobligor's right to a hearing under [section
7] to contest the implementation of income withholding on
the ground that withholding, including the amounts to be
withheld, is not proper because of mistake of fact; and

(d) of the peried of time within which the obligor
must request a hearing and that failure to request the
hearing within the time 1limit will result in income
withholding orders being served upon the payor.

{(2) The notice must be served upon the obligor
personally or by certified mail.

Section 7. Hearing. (1) The obligor may within 10 days
of being served with notice of the intended income
withholding under [section 6] file with the department a
written request for an administrative hearing to be held
pursuant to the contested case provisions of Title 2,
chapter 4, part 6.

{2) If the obligcor requests a hearing within the time
allowed, income withholding may not take effect until the
conclusion of the hearing or the date of the hearing if the
obligor fails to appear at a scheduled hearing.

(3} vVenue for the administrative hearing may be in the
county where the obligor resides if the obligor resides in
this state, the county in which the payor or the payor's
agent 1is located, or the county in which the department or

any of its regional offices is located.

~6- HB 443



10
11
12
13
14
15
16
17
18
18
20
21
22
21
24

25

HB .0443/03

(4) The administrative hearing must be . held by
teleconferencing methods unless the obligor or the
department expressly requests an in-person hearing before
the hearing examiner.

{5) For purposes of the hearing process, arrearages of
support must be computed on the basis of the amount owed and
unpaid on the date the obligor was served with the notice of
intent to withhold income, and the Fact that the cbhligor may
have later paid the arrearage does not remove from the
hearing examiner the authority to direct the department to
order income withholding,

{6) The obligor within 45 days of service of the
notice of intent to withhold income must be informed of the
hearing decision on whether income withholding will take
place.

Section B. Order to withhold income. (1) If the
obligor fails to request a hearing within 10 days or fails
to appear at a scheduled hearing or if the hearing examiner
determines that the obligor owes a combination of unpaid
support equal to or in .excess of 1 month's support payment,
the department shall immediately serve an order to withhold
and deliver income upon any payor or combination of payors.
The order must:

(a) direct the payor and successor payors to withhold

from the obligor's income each month the amount specified in
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the order if sufficient funds are available;

(b) direct the ,payor to deliver the amount withheld to
the department in the same month in .which the .funds were
withheld;

(c) state that the aorder is binding on the payor until
further notice by the department; and

(d) state the rights and duties of the payor under
this part.

(2) An order to withhold and deliver the obligor's
income made wunder this section is binding upon the payor
immediately upon service of the order upon the payor.
Service of the order to withhold may be made either
personally or by certified mail.

(3) Whenever there is more than one payor, the
department may, in its discretion, apportion the total
amount to be withheld each month among payors.

Section 9. Determination of amount of income to be
withheld. (1) Except as provided 1in subsection (2), the
amount of funds to be withheld each month frem the obligor's
income must be:

(a) the ampunt of money necessary to pay current
installments of support as they become due and payable; plus

{b) &the amount of money which, when deducted in equal
ameunts each month, will pay all outstanding support

arrearages and interest, if any, within 2 years:; plus
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{c) a fee not to exceed $5 each month, which may be
withheld by the payor as compensation for the administrative
costs of each withholding.

{2} The maximum amounts withheld from the obligor's
wages or salaries may not exceed the maximum amount
permitted under section 303(b) of the federal Consumer
Credit Protection Act, 15 U.S5.C. 1673({b}.

{3) At any time, if the obliger can show that
substantial hardship will result if the maximum permissible
withholding 1is implemented or continued, the department for
cause shown may in its discretion determine a lesser amount
to be withheld each month in satisfaction of support
arrearages.

Section 10. Duties of payor. (1) A paycr who has been
served with an order to withhold and deliver income shall
deduct the amount designated in the order beginning not
later than the first pay pericd that occurs after 14 days
from the service of the order. The payor shall promptly

deliver the amount withheld to the department as directed by

the order or in accordance with any subsequent modification

of the order received from the department.

{2) 1If the obligor's pay periods are at intervals of
less than 1 month, the payor may withhold an equal amount at
each pay period cumulatively sufficient to pay the monthly

withholding as directed by the withholding order.
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{3) Whenever the payor is obligated to withhold income
for more than cne obligor, the payor may combine all amounts
withheld into a single payment for that month with the
portion therecf which is attributable te each obligor
separately designated.

(4) Whenever there is more than one order for
withholding against a single obligor, the payor must comply
with the orders in the sequence in which they were served
upon the payor and must honor all withholding orders to the
extent that the total amount withheld from the obligor's
wages or salary does not exceed the limits set in [section
g].

(5) The payor must promptly notify the department of
the termination of the obligor's employment or other source
of income and provide the obligor's last-known address and
the name and address of the obligor's new employer or other
source of income, if known to the payor.

Section 11. Civil liability for failure to comply with
income withholding order. (1) A payor who fails to withhold
and deliver support money from the obligor's income when
ordered to do so under [section 8] is 1liable to the
department for any amount up to the accumulated amount the
payor should have withheld and delivered.

(2) No payor who complies with an order to withhold

under [sections 1 through 21] 1is liable for wrongful
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withholding to the obligor or to any other person claiming
rights derived from the abligor.

Section 12, Obligor rights protected. No employer may
discharge, discipline, or refuse to hire an obligor because
of the institution of income withholding on the obligor's
income or the jinitiation of proceedings under [sections 1
through 21j. Any person who violates this section may be
fined not more than $500 and not less than $150 and may be
required to make full restitution to the aggrieved obligor,
including reinstatement and backpay.

Section 13. Priority of income withholding. An order
to withhold and deliver income under [sections 1 through 21}
takes priority over any:

{1} wage or income deduction order under any other
STATE law;

(2) voluntary or involuntary assignment of wages or
tneome;

(3} other voluntary deductions from the obligor's
income;

{4) levies, writs of execution, or garnishments of the
obligor's income; and

{5) any other claims by creditors.

Section 14. Modification or termination of withholding
orders. (1) The department may at any time modify the order

to withhold income to:
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fa) reflect payment in full of the arrearages by
income withholding or otherwise;

{b) recognize an increase or decrease in the support
order; or

{c) 1indicate any other reason the amount to be
withheld is to be reduced or changed.

(2} An income withholding order terminates only when
the department 1is no longer authorized under the law to
collect support or, when appropriate, services rendered
under 40-5-2031 have come to an end or when the obligation to
pay support is terminated and all arrearages are paid in
full, whichever occurs first.

Section 15. Payment records. (1) The department, in
collecting, disbursing, or receiving payments pursuant to
orders to withhold income, shall maintain complete,
accurate, and clear records of all payments and
disbursements.

{2) Certified payment records maintained by the
department must, without further proof or foundation, be
admitted into evidence in any legal proceedings under
[sections 1 through 21]. Such records constitute prima facie
evidence of the amount of support paid and arrearages that
have accrued since the department began to monitor support
payment in a case.

Section 16. Registration of interstate income
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withholding orders. (1) Whenever an obligor, whether or not
he resides in this state, derives income within this state
and an order for income withholding of the obligor's income
has been issued by a public agency of another state as a
means to enforce support orders under Title IV-D of the
Social Security Act, that agency may register the income
withholding order with the department. Upon registration of
the foreign withholding order, it must be treated in the
same manner and have the same effect as an income
withhclding order issued by the department.

{2) The application for registration of a foreign
order for income withhcolding must include:

{a) a certified copy of the support order, with all
modifications thereof:

(b) a certified copy of the income withholding crder;

(c) a swaorn statement of the facts entitling the
agency to issue an income withholding order, including a
statement of the amount of arrearages and a statement that
all procedural due process reguirements of the foreign
jurisdiction Ebr igsuance of such income withholding order
have been carried out in full;

(d) the name, address, and social security number of
the obligor;

{e) the name and address of the obligor's employer or

of any other payor of income to the cbligor if the order for

=13- HB 443

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0443/03

income withholding of the foreign jurisdiction extends to
such other income; and

(£) the name and address of the agency or person to
whom support payﬁents collected by the department under
income withholding procedures should be transmitted.

{3) When the foreign income withholding order is
registered, the department shall serve the order upon the
payor, with directions to the payor to comply with the order
and to deliver the withheld amounts to the department.

Section 17. Application for interstate withholding,
(1) Whenever an obligor resides in this state and derives
income within this state and a support order issued in
another jurisdiction is being enforced by a public agency of
that Jjurisdiction pursuant to Title IV-D of the Social
Security Act, that agency may apply to the department for
incomg withholding services,

{2) The application for interstate income withholding
must include:

(a) a certified copy of the support order, with all
modification thereof;

(b) an affidavit by the obligee containing a statement
that the obligor is delinguent in the payment of support in
an amount equal to at least 1 month's support payment and a
computation of the pericd and total amount of the arrearage

as of the date of the application;
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(c) a certified copy of the payment record if such
records are maintained by the agency or any other agency
within that jurisdiction;

{(d) the name, address, and social security number of
the obligor;

te} the name and address of all known payors within
this state; and

(f) the name and address of the agency or person  to
whom support payments collected by the department under
income withholding procedures should be sent.

{3) Upon receipt of the application, the department
shall commence procedures to establish orders for income
withholding; including notice and opportunity for hearing
under ({sections 1 through 21]. The department shall further
advise the obligor that the income withholding was requested
on the basis of an application Erom another jurisdiction.

(4} In any hearing based on an applicaticn under this
section, the certified copy of the support order and
affidavit, without further proof or foundation, constitutes
prima facie evidence that the support order is valid and
that the obligee or public agency is entitled to an order of
income withholding and that the amount of current support
payments and arrearages are as stated.

(5) Ian accordance with [section 7], a final decision

on whether or not income withholding is appropriate must be
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rendered within 45 days of service of notice ¢n the obligor.,
If, however, because of the interstate aspects of the ecase,
the hearing examiner is unable to resolve a dispute over the
amount of arrearages within such time and the hearing
examiner has found that the obligor is delinquent in an
amount equal to at least 1 month's suppert payment, the
hearing examiner shall authorize immediate service of the
order for withholding as to current support and may continue
the hearing on the disputed amounts beyond the 45-day limit.

Section 18. Additional duties of department in
interstate income withholding. (1) Unless the public agency
of the [foreign Jjurisdiction makes application to the
department for additional services, the department is not
required to locate the obligor or to locate payors of income
to the obligor. If the application for interstate service
provided for in [sections 16 and 17] fails to provide this
information or the information is determined to be
incorrect; the department may return the application without
further proceeding under [sections 1 through 21};

{2) If the department determines that the obligor is
no longer employed in this state or no longer derives income
within this state, the department shall promptly notify the
agency which requested income withholding of the changes and
shall forward to that agency all information it has with

respect to the obligor's new address and the name and
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address of the obligor's new employer or other source of
income.

(3) The department shall promptly transmit payments
received on an income withholding order to the agency or
person designated in the interstate applicatien.

Section 19. Initiation of income withholding in other
jurisdictions. Whenever the department is authorized or
required under the laws of this state to enforce and cellect
on a support order and the obligor is employed or has a
source of income in another state, the department shall
request the agency responsible for income withholding in
that state to implement income withholding procedures. The
department shall compile and transmit to the withholding
agency of the other state all documentation required by the
law of that state necessary for the purpose of obtaining an
income withholding order in that state. The department shall
also transmit to the withholding agency a certified copy of
any subsequent modification of the support order.

Section 20. Remedies additicnal to those now existing.
The remedy provided in (sections 1 through 21] is in
addition to and not in substitution for any other remedy
that may otherwise be available toc the department, and the
department may simultaneously pursue other remedies to
enforce a support obligation or to collect supporkt

arrearages.
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Section 21. Rulemaking authority. The department shall
adopt rules and forms to participate in and carry out the
provisions of [sections 1 through 21].

Section 22. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect, If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 23. Codificatioen instruction. Sections 1
through 21 are intended to be codified as an integral part
of Title 40, chapter 5, and the provisions of Title 40,
chapter S, apply to sections 1 through 21.

Section 24, Effective date. Section 21 and this
section are effective on passage and approval, except that
rules adopted under section 21 may not be made effective
prior to October 1, 1985,

~End-
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