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INTRODUCED BY S PRI

BY REQUEéT OF THE DEPARTMENT REVENUE

A BILL FOR AN ACT ENTITLED: "AN ACT TO PERMIT THE
DEPARTMENT OF REVENUE TO ENFORCE MAINTENANCE AWARDS TO
CUSTODIAL PARENTS OF CHILDREN WHOSE SUPPORT IS BEING
ENFORCED BY THE DEPARTMENT; PROVIDING THAT THE DEPARTMENT IS
SUBROGATED TCO THE AMOUNT OF PUBLIC ASSISTANCE PAID TO OR FOR
THE BENEFIT OF A CHILD AND HIS CARETAKER UP TO THE AMOUNT OF
THE SUPPORT AWARD; AMENDING SECTIONS 40-5-201 THROUGH

40-5-203 AND 40-5-255, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1, Section 40-5-201, MCA, is amended to read:
"40-5-201, Definitions. As wused in this part, the

following definitions apply:

(1) "Child" or “dependent child" means any person
under 18 years of age who is not otherwise emancipated,
self-supporting, married, or a member of the armed forces of
the United States.

{2) "Department” means the department of revenue.

{3} "Director" means the director of the department of
revenue or his authorized representative.

(4) “Disposable earnings" means that part of the
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earnings of any individual remaining after the deduction
from those earnings of any amount required by law to be
withheld.

{(5) "District court order" means any judgment or order
of the district court of the state of Montana or an order of
a court of apprepriate Jjurisdiction of another state
ordering payment of a set or determinable amount of support
money.

{(6) "Earnings" means compensation paid or payable for
personal services, whether denominated as wages, salary,
commission, bonus, or otherwise, and specifically includes
periodic payments under pension or retirement programs or
insurance policies of any type. "Earnings" specifically
includes all gain derived from capital, labor, or both
combined, including profit gained through sale or conversion
cf capital assets.

(7) "NKeed” means the necessary costs of food,
clething, shelter, and medical care for the support of a
dependent child or children.

(8) "Public assistance” means any type of monetary or
other assistance, including medical and foster care
benefits, furnished to a person by a state or county agency,
regardless of the criginal source ¢f the assistance.

{(9) "Responsible parent" means the natural or adoptive

parent of a dependent child.

INTRODUCED BILL
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{10) "Support debt" or "support obligation" means:

{a) the sum created by the failure to provide support
to a dependent child under the laws of this state or the
decree of any court of appropriate jurisdiction ordering a
sum to be paid as child support; or

(b) the sum created by a decree or order of any court

of appropriate Jjurisdiction ordering a sum to be paid as

spousal maintenance under chapter 4, part 2, of this title

when the judgment or order requiring payment of maintenance

also contains a judgment or order requiring payment of child

support for a child of whom the person awarded maintenance

is the custodial parent.”

Section 2. Section 46-5-202, MCA, is amended to read:

"40-5-202. Department of revenue -- powers and duties
regarding collection of support debt. (1) Whenever the
department of social and rehabilitation services receives an
application for public assistance on behalf of a child and
it appears to the satisfaction of that departmen: that the
child has been abandoned by his parents; the child and one
parent have been abandoned by the other parent; or the
parent or other person who has a responsibility for the
care, support, or maintenance of such child has failed or
neglected to give proper care or support to the child, the
department of sccial and rehabilitation services shall

promptly refer the matter to the department of revenue for
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action under the provisions of this part, the abandonment or
nonsuppert statutes, or other appropriate statutes of this
state to insure that the parent or other person responsible
pays for the care, support, or maintenance of the dependent
child.

(2) In the event that public assistance is furnished
by a state or county agency or in instances where the
department has contracted to collect support, the department
shall become trustee of any cause of action of the dependent
child or the person having legal custody of the dependent
child to recover support due to that obligee from any person
and may bring and maintain the action either in the
department's own name or in the name of the obligee.

{(3) The department has the power of attorney to act in
the name of any recipient of public assistance in endorsing
and cashing any and all drafts, checks, money crders, or
other negotiable instruments received by the department and
representing support payments for children in whose behalf
public assistance has been previously paid.

(4) For purposes of prosecuting any civil actic..
pursnant to this part, the department is a real party in
interest upon the payment cof public assistance. No obligee
shall act to prejudice the rights of the department after
the receipt of public assistance.

(5} No agreement between any obligee and any obligor
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either relieving an obligor of any duty of support or
purporting to settle past, present, or future support
obligations either as settlement or prepayment may act to
reduce or terminate any rights of the department to recover
from that obligor for support debt provided unless the
department has consented to the agreement in writing.

(6) The department may petition a court for
modification of any court order on the same basis as a party
tc that action would have been entitled to do.

{7) The department shall be subrogated to the right of
the child or children or person having the care, custody,
and control of the child or children to maintain any civil
action or execute any administrative remedy existing under
the laws of the state to obtain reimbursement of money thus
spent.

(8) If a district court orders an amount of support to
be paid by a responsible parent, the department shall be
subrogated to the debt created by the order and the money
judgment shall be determined to be in favor of the
department. This subrogation shaiti-appiy-to-temporary-spouse
support-orders-and-famity-maintenanee-orders-up applies both
to the amount paid by the department in public assistance
money to or for the benefit of a dependent child or children

pue and to any amount allocated ¢to the benefit of the

children on the basis of providing necessities for the
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caretaker of the children.

{9) The department may adopt and enforce such rules as
may be necessary to carry out the provisions of this part.

(10) The department, for the purposes menticned in this
part, through its director or the director's authorized
representatives, may administer oaths to certify official
acts, issue subpoenas, and compel witnesses and the
production of books, accounts, documents, and evidence."

Section 3. Section 40-5-203, MCA, is amended to read:

"40-5-203. Support enforcement services. (1) The
department may accept applications for support enforcement
services on behalf of persons who are not recipients of
public assistance and may take appropriate action to
establish or enforce support obligations against persons
owing a duty to pay support.

(2) The department may establish by rule reasonable
standards necessary to limit applications for support
enforcement services. These standards shall take into
account the earnings, income, and other resources already
available o support the person for whom a support
obligation exists.

{3) The department may charge a fee a5 compensation
for services rendered in establishment of or enforcement of
support cbligaticns. This fee shall be agreed on in writing

with the custeodial parent when departmental enforcement is
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authorized by [section 5], or the parent, custedian, or
guardian of the person for whom a support obligation is owed
or that person if no parent, custodian, or guardian exists.
An initiation fee as a portion of the collection fee may be
charged the applicant by the department. The department
shall by rule establish reasonable fees for support
enforcement services, and the schedule of fees shall be made
available to all applicants for support enforcement
services. The department may, upon a showing of necessity,
waive or defer any such fee."

Section 4. Section 40-5-255, MCA, is amended to read:

“40-5-255, Charging off child support debts as
uncollectible. Any support debt due the department from a

responsible parent or former spouse which the department

determines uncollectible may be transferred from accounts
receivable to a suspense account and cease to be accounted
as an asset. In the event a warrant for distraint has been
filed and the support debt has subseguently been charged oftf
as uncollectible, the department shall issue a release of
lien. At any time after 6 years from the date a support debt
was incurred, the department may charge off as uncollectible
any support debt upon which the department finds there is no
available, practical, or lawful means by which the debt may
be collected. No proceedings or action under the provisions

of this part may be begun after expiration of the 6-year
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period to institute celliection of a support debt. Nothing
herein may be construed to render invalid or nonactionable a
warrant for distraint filed with the clerk of court prior to
the expiration of the 6-year periocd or an assignment of
earnings executed prior to the expiration of the 6-year
period.™

NEW SECTION, Section 5. Department authorized to
enforce maintenance awards. When a judgment or order
creating a child support obligaticn also contains a judgment
cr order for the support of a former spouse and the former
spouse is the custodial parent of the child, the department
may collect and enforce spousal support under this part.

NEW SECTION. 5ection 6. Codification instruction.
Section 5 is intended to be codified as an integral part of
Title 40, chapter 5, part 2, and the provisions of Title 44,
chapter 5, part 2, apply to section 5.

NEW SECTION. Section 7. Extension of authority. Any
existing authority of the department of revenue to make
rules on the subject of the provisions of this act is

extended to the provisicons of this act.

-End-



STATE OF MONTANA
REQUEST NO. FNN203-85

"FISCAL NOTE

Form BD-15
In compliance w1th a written request received January 24 s 19 85 , there is hereby submitted a
Fiscal Note for H.B. 440 . pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is avallable from the Office of Budget and Program
Planning, to members of the Leglslature upon reqguest.

DESCRIPTION

An act to permit the Department of Revenue to enforce maintenance awards to custodial parents of children
whose support is being enforced by the Department; providing that the Department is subrogated to the amount

of public assistance paid to or for the benefit of a child and his caretaker up to the amount of the support
award,

ASSUMPTIONS .

Less than 1% of all child suppott orders contain orders of spousal maintenance. Thus, the impact on revenues

will be minimal. Basically, the purpose of this proposed bill is to enable the Montana Child Support Enforce-
ment Bureau to comply with new federal regulations,

Dod L Lot

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: J&p 7"‘9'» - 195S

1l 4N
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APPROVED BY COMMITTEE
ON JYDICIARY

.

INTRODUCED BY

BY REQUEéT OF THE DEPARTMENT REVENUE

A BILL FOR AN ACT ENTITLED: "AN ACT TO PERMIT THE
DEPARTMENT OF REVENUE TO ENFORCE MAINTENANCE AWARDS TO
CUSTODIAL PARENTS OF CHILDREN WHOSE SUPPORT IS BEING
ENFORCED BY THE DEPARTMENT; PROVIDING THAT THE DEPARTMENT IS
SUBROGATED TO THE AMOUNT OF PUBLIC ASSISTANCE PAID TO OR FOR
THE BENEFIT OF A CHILD AND HIS CARETAKER UP TO THE AMOUNT OF
THE SUPPORT AWARD; AMENDING SECTIONS 40-5-201 THRQUGH

40-5-203 AND 40-5-255, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Sectien 40-5-201, MCA, is amended to read:
"40-5-201. Definitions. As wused in this part, the

following definitions apply:

(1} "Child" or ‘'dependent child" means any person
under 18 years of age who is not otherwise emancipated,
self-supporting, married, or a member of the armed forcges of
the United States.

{2) “Department" means the department of revenue.

(3} “Director™ means the director of the department of
revenue or his authorized representative.

{4) “Disposable earnings" means that part of the
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earnings of any individual remaining after the deduction
from those earnings of any amount regquired by law to be
withheld.

{5} "District court order" means any judgment or order
of the district court ©f the state of Montana or an order of
a court of appropriate jurisdiction of another state
ordering payment of a set or determinable amount of support
money.

{(6) "Earnings" means compensatiocon paid or payable for
perscnal services, whether denominated as wages, salary,
commission, bonus, or otherwise, and specifically includes
periodic payments under pension or retirement programs or
insurance policies of any type. "Earnings" specifically
includes all gain derived from capital, labor, or both
comhined, including profit gained through sale or conversion
of capital assets.

{7) "HNeed" means the necessary costs of food,
clothing, shelter, and medical care for the support of a
dependent child or children.

(8) "Public assistance" means any type of monetary or
other assistance, including medical and foster care
benefits, furnished to a person by a state or ccunty agency,
regardless of the original source of the assistance.

(9) “Responsible parent" means the natural or adoptive

parent of a dependent child.

SECOND READING
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(10) "Support debt" or "suppert obligation" means:

(a) the sum created by the failure to provide support
to a dependent child under the laws of this state or the
decree of any court of appropriate jurisdiction ordering a
sum to be paid as child suppert; or

(b} the sum created by a decree or order of any court

of appropriate dJurisdiction ordering a sum to be paid as

spougal maintenance under chapter 4, part 2, of this title

when the judgment or order requiring payment of maintenance

also contains a judgment or order requiring payment of child

support for a child of whom the person awarded maintenance

is the custodial parent."
Section 2. Section 40-5-202, MCA, is amended to read:

"40-5-202. Department of revenue -- powers and duties
regarding collection of support debt. (1) Whenever the
department of social and rehabilitation services receives an
application for public assistance on behalf of a child and
it appears to the satisfaction of that department that the
child has been abandoned by his parents; the child and one
parent have been abandoned by the other parent; or the
parent or other person who has a responsibility £for the
care, support, or maintenance of such child has failed or
neglected to give proper care or support to the child, the
department of social and rehabilitation services shall

promptly refer the matter to the department of revenue for
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action under the provisions of this part, the abandonment or
nonsupport statutes, or other appropriate statutes of this
state to insure that the parent or other person responsible
pays for the care, support, or maintenance of the dependent
child.

{2} In the event that public assistance is furnished
by a state or county agency Or in instances where the
department has contracted toc collect support, the department
shall become trustee of any cause of action of the dependent
child or the person having legal custody of the dependent
child to recover support due to that obligee from any person
and may bring and maintain the action either in the
department’'s own name or in the name of the obligee.

{3) The department has the power of attorney to act in
the name of any recipient of public assistance in endorsing
and cashing any and all drafts, checks, money orders, or
other negotiable instruments received by the department and
representing support payments for children in whose behalf
public assistance has been previously paid.

(4) For purposes of prosecuting any civil action
pursuant to this part, the department is a real party in
interest upon the payment of public assistance. No obligee
shall act to prejudice the rights of the department after
the receipt of public assistance.

(3) Nco agreement between any cbligee and any obligor

-.4_.



17
18
19
20
21
22
23
24

25

LC 0442/01

either relieving an obligor of any duty of support or
purporting to settle past, present, or future support
obligations either as settlement or prepayment may act to
reduce or terminate any rights of the department to recover
from that obligor for support debt provided unless the
department has consented to the agreement in writing.

{6) The department may petition a court for
modification cf any court order on the same basis as a party
to that action would have been entitled to do.

{7) The department shall be subrogated to the right of
the child or children or person having the care, custody,
and control of the child or children to maintain any civil
action or execute any administrative remedy existing under
the laws of the state to cbtain reimbursement of money thus
spent.

(8) If a district court orders an amount of support to
be paid by a responsible parent, the department shall be
subrogated to the debt created by the order and the money
judgment shall be determined to be in favor of the
department. This subrogation shaii-appiy-te-temporary-spouse
suppere-erders-and-famity-maintenance-erders-up applies both
to the amount paid by the department in public assistance
money to or for the benefit of a dependent child or children

bue and to any amount allocated to the benefit of the

children on the basis o©of providing necessities for the
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caretaker of the children.

{(9) The department may adopt and enforce such rules as
may be necessary to carry ocut the provisions of this part.

{10) The department, for the purposes mentioned in this
part, through its director or the director's autheorized
representatives, may administer oaths to certify official
acts, issue subpoenas, and compel witnesses and the
production of books, accounts, documents, and evidence."

Section 3. Section 40-5-203, MCA, is amended to read:

"40-5-203. Support enforcement services. (1) The
department may accept applications for support enforcement
services on behalf of persons who are not recipients of
public assistance and may take appropriate action to
establish or enforce support obligations against persons
owing a duty to pay support.

(2) The department may establish by rule reasonable
standards necessary to limit applications for support
enforcement services. These standards shall take into
account the earnings, income, and other resources already
available to support the person for whom a support
obligation exists.

{3) The department may charge a fee as compensation
for services rendered in establishment of or enforcement of
support obligations, This fee shall be agreed on in writing

with the custodial parent when departmental enforcement is

-6_
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authorized by [section 5], or the parent, custodian, or

guatdian of the person for whom a support obligation is owed
or that person if no parent, custodian, or guardian exists.
An initiation fee as a portion of the collection fee may be
charged the applicant by the department. The department
shall by rule establish reasonable fees for - support
enforcement services, and the schedule of fees shall be made
available to all applicants for suppeort enforcement
services. The department may, upon a showing of necessity,
waive or defer any such fee."

Section 4. Section 40~5-255, MCA, is amended to read:

"40-5-255. Charging off child support debts as
uncollectible. Any support debt due the department from a

responsible parent or former spouse which the department

determines unceollectible may be transferred from accounts
receivable tc a suspense account and cease to be accounted
as an asset. In the event a warrant for distraint has been
filed and the support debt has subseguently been charged off
as uncollectible, the department shall issue a release of
lien. At any time after 6 years from the date a support debt
was incurred, the department may charge off as uncollectible
any support debt upon which the department finds there is no
available, practical, or lawful means by which the debt may
be collected. No proceedings or action under the provisions

of this part may be begun after expiration of the 6-year
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period to institute collection of a support debt. Nothing
herein may be construed to render invalid or nonacticnable a
warrant for distraint filed with the clerk of court prior to
the expiration of the 6-year period or an assignment of
earnings executed prior to the expiration of the 6-year
period.*"

MEW SECTICN. Section 5. Department autherized to
enforce maintenance awards. When a judgment or order
creating a child support obligation alse contains a judgment
or order for the support of a former spouse and the former
spouse is the custodial parent of the child, the department
may collect and enforce spousal support under this part.

NEW SECTION. Section 6. Codification instruction.
Section 5 is intended to be codified as an integral part of
Title 40, chapter 5, part 2, and the provisions of Title 40,
chapter 5, part 2, apply tec section 5.

NEW SECTICN. Section 7. Extension of authority. Any
existing authority of the department of revenue to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

-Engd-
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1
INTRODUCED BY TETTRTE
BY REQUEST OF THE DEPARTMENT &F REVENUE
A BILL FOR AN ACT ENTITLED: "“AN ACT TO PERMIT THE

DEPARTMENT OF REVENUE TO ENFORCE MAINTENANCE AWARDS TO
CUSTODIAL PARENTS OF CHILDREN WHOSE SUPPORT IS BEING
ENFORCED BY THE DEPARTMENT; PROVIDING THAT THE DEPARTMENT IS
SUBROGATED TO THE AMOUNT OF PUBLIC ASSISTANCE PAID TO OR FOR
THE BENEFIT OF A CHILD AND HIS CARETAKER UP TO THE AMOUNT OF
THE SUPPORT AWARD; AMENDING SECTIONS 40-5-201 THROUGH

40-5-203 AND 40-5-255, MCA."

8E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 40-5-201, MCA, is amended to read:

“30-5-201. Definitions. As used in this part, the
following definitions apply:

{1) "Child" or “"dependent child" means any person
under 18 years of age who is not otherwise emancipated,
self-supporting, married, or a member of the armed forces of
the United States.

(2) "Department" means the department of revenue.

{3) "Director" means the director of the department of
revenue or his authorized representative.

(4) "Disposable earnings® means that part of the
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earnings o©of any individual remaining after the deduction
from those earnings of any amount regquired by law to be
withheld.

(5) "District court order" means any judgment or order
of the district court of the state of Montana or an order of
a court of appropriate jurisdiction  of another state
ordering payment of a set or determinable amount of support
money.

(6) "Earnings" means compensation paid or payable for
personal services, whether denominated as wages, salary,
commission, bonus, or otherwise, and specifically includes
periodic payments under pension or retirement programs or
insurance policies of any type. “Earnings" specifically
includes all gain derived from capital, 1labor, or both
combined, including prefit gained through sale or conversion
of capital assets.

(7) ‘"Need" means the necessary costs of food,
clothing, shelter, and medical care for the support of a
dependent chiid or children.

(8) "Public assistance" means any type of monetary or
other assistance, 1including medical and foster care
benefits, furnished to a person by a state or county agency,
regardless of the original source of the assistance.

(%) "“"Responsible parent™ means the natural or adoptive

parent of a dependent child.
THIRD READING

HB 40
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{10) "Support debt" or "support cbligation® means:

{2} the sum created by the failure to provide support
to a dependent child under the laws of this state or the
dacree of any court of appropriate jurisdiction ordering a
sum to be palid as child support; or

{b) the sum created by a decree or order of any court

of appropriate jurisdiction grdering a sum to be paid as

spousal maintenance under chapter 4, part 2, of this title

when the judgment or order requiring payment of maintenance

also containe a judgment or order requiring payment of child

support for a child of whom the persen awarded maintenance

is the custodial parent.”

Section 2. Section 49-5-202, MCA, is amended to read:

*40-5-202. Department of revenue -- powers and duties
regarding collection of support debt. ({1} Whenever the
department of social and rehabilitation services receives an
application for publi¢ assistance on behalf of a child and
it appears to the satisfaction of that department that the
child has been abandoned by his parents; the chi .. and one
parent have been abandoned by the ather parent; or the
parent or aother person who has a respensibility for the
care, support, or maintenance of such child has failed or
neglected to give proper care or support to the child., the
department of social and rehabilitation services shall

promptly refer the matter to the department of revenue for

-3-
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action under the proviaions of.this part, the abandonment or
aonsupport statutes, or cther appropriate statutes of this
state to insure that the parent or other person responsible
pays for the care, support, or maintenance of the dependent
child.

{2) In the event that public assistance is Efurnished
by a state or county agency orf in instances where the
department has contracted to collect support, the departmeat
shall become trustee of any cause of action of the dependent
child or the person having legal custody of the dependent
child to recover support due to that obligee fyom any person
and may bring amd maintain the action either in the
department's own name or in the name of the cbligee.

(3) The department has the péuer of attorney to act in
the name of any recipient of public assistance in endorsing
and cashing any and ali drafts, checks, money orders, oOr
other negotiable instruments received by the department and
representing support payments for children in whose behalf
public assistance has been previcusly paid.

{4) For purposes of prosecuting any civil action
pursuant to this part, the department is a real party in
interest upon the payment of public assistance. No obligee
shall act to prejudice the rights of the department after
the receipt of public assistance,.

(5) No agreement between any obligee and any abliger

- -
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either relieving an obligor of any duty of support or
purporting to settle past, present, or future suppoert
obligations either as settlement or prepayment may act to
reduce or terminate any rights of the department to recover
from that obligor for support debt provided unless the
department has consented to the agreement in writing.

(6} The department may petition a court for
modification of any court order on the same basis as a party
to that action would have been entitled to do.

(7) The department shall be subrogated to the right of
the child or children or person having the care, custody,
and control of the child or children to maintain any ecivil
action or execute any administrative remedy existing under
the laws cof the state to obtain reimbursement of money thus
spent.

(8) If a district court orders an amount of support to
be paid by a responsible parent, the department shall be
subrogated to the debt created by the order and the money
judgment shall be determined to be in favor of the
department. This subrogation shaii-appiy-te-temposrary-spouse
suppert—corders—and-£family-maintenance-srdera-up applies both
to the amount paid by the department in public assistance
money to or for the benefit of a dependent child or children

bt and to any amount allccated to the benefit of the

children on the basis of providing necessities for the
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caretaker of the children.

(9) The department may adopt and enforce such rules as
may be necessary to carry ocut the provisions of this part.

{10) The department, for the purposes menticoned in this
part, through its director or the director's authorized
representatives, may administer oaths to certify official
acts, issue subpcenas, and compel witnesses and the
production of books, accounts, décuments, and evidence."

Section 3. Section 40-5-203, MCA, is amended to read:

"40-5-203. Support enforcement services, (1) The
department may accept applications for support enforcement
services on behalf of persons who are not recipients of
public assistance and may take appropriate action to
establish or enforce support obligations against persons
owing a duty to pay support,

(2) The department may establish by rule reasonable
standards necessary to 1limit applications for support
enforcement services, These standards shall take into
account the earnings, income, and other resources already
available to support the person for whom a support
obligation exists.

(3) The department may charge a fee as compensation
for services rendered in establishment ¢f or enforcement of
support obligations. This fee shall be agreed on in writing

with the custodial parent when departmental enforcement is
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authorized by [section 5], or the parent, custodian, or

guardian of the person for whom a support obligation is owed
or that person if no parent, custodian, or guardian exists.
An initiation fee as a portion of the collection fee may be
charged the applicant by the department. The department
shail by rule establish sesasonable feex for suppert
enforcement services, and the scheduie of fees shall be made
available tc all applicants for support enforcemeat
services. The department may, upon a showing of necessity.
waive or defer any such fee.”

Section 4. Section 40-5-255, MCA, is amended to read:

*40-5~-255, Charging off <child support debts as
uncollectible. Any support debt due the department from a

responsible parent or former spouse which the department

determines unccollectible may be transferred from accounts
receivable to a suspense account and cease to be accounted
as an asset. In the event a warrant for distraint has been
filed and the support debt has subsequently been charged off
as uncollectible, the department shall issue a .e2lease of
lien. At any time after 6 years from the date a support debt
was incurred, the department may charge off as uncollectible
any support debt upon which the department EFinds there is no
available, practical, or lawful means by which the debt may
be collected. Ro proceedings or action under the provisions

of this part may be begun after expiration of the &-year
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period to institute collection of a support debt. WNothing
nerein may be construed to render invalid or nonactionable &
warrant for distraint filed with the clerk of court prior o
the expiration of the &-year period or an assignment of
earnings executed prior to the expiration of the &-year
period.”

NEW SECTION. séction 5. Department authorized 13-}
enforce maintenance awards. Whea a Judgment or order
creating a child support obligation also contains a judgment
or order Ctor the support of a former spouse and the Iormer
spouse is the custodial parent of the child, the department
may tollect and enforce spousai support under this part.

MEW SECTION. Section §. Codification instruction.
Section 5 is intended to be codified as an integral part of
Title 40, chapter 5, part 2, and the provisions of Title 40,
chapter S, part 2, apply to sectioan 5.

NEW SECTION, Section 7. Extension of authority. Any
existing authority of the department of revenue to make
tules on the subject of the provisions of this act is
extended to the provisions of this act.

«~End~
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HOUSE BILL NO. 440
INTRODUCED BY J. BROWN, BERGENE, CHRISTIAENS

BY REQUEST OF THE DEPARTMENT OF REVENUE

A BILL FOR AN ACT ENTITLED: “aN ACT TO PERMIT THE
DEPARTMENT OF REVENUE TO ENFORCE MAINTENANCE AWARDS TO
CUSTODIAL PARENTS OF CHILDREN WHOSE SUPPORT IS  BEING
ENFORCED BY THE DEPARTMENT; PROVIDING THAT THE DEPARTMENT 1S
SUBROGATED TO THE AMOUNT OF PUBLIC ASSISTANCE PAID TO OR FOR
THE BENEFIT OF A CHILD AND HIS CARETAKER UF TO THE AMOUNT OF
THE SUPPORT AWARD; AMENDING SECTIONS 40-5-201, ©PHROU6H

40-5-283 40-5-202, AND 40-5-255, MCA,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 40-5-201, MCA, is amended to read:
"40-5-201. Definitions. As wused in this part, the

following definitions apply:

(1) "Child" or “dependent child" means any person
under 18 years of age who is not otherwise emancipated,
self-supporting, married, or a member of the armed forces of
the United States.

(2} "Department" means the department of revenue.

[{3) "Director" means the director of the department of
revenue or his authorized representative.

(4) "Disposable earnings" means that part of the
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earnings of any individual remaining after the deduction
from those earnings of any amount required by law to be
withheld.

(5} "District court order" means any judgment or order
of the district court of the state of Montana or an order of
a court of appropriate jurisdiction of another state
ordering payment of a set or determinable amount of support
money.

(6) ™“Earnings" means compensation paid or payable for
personal services, whether denominated as wages, salary,
commission, bonus, or otherwise, and specifically includes
periodic payments under pension or retirement programs or
insurance policies of any type. *“Earnings" specifically
includes all gain derived from capital, labor, or both
combined, including profit gained through sale or conversion
of capital assets.

{7) "HNeed" means the necessary costs of food,
clothing, shelter, and medical care for the support of a
dependent child or children.

{8) "Publie assistance" means any type of monetary or
other assistance, including medical and foster care

benefits, furnished tc a person by a state or county ageagcy,

regardless of the original source of the assistance
lrd
(9) "Responsible parent" means the natural or adoptive

parent of a dependent child.

REFERENCE BILL
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(10) "Support debt" or "support obligation" means:

{a) the sum created by the failure to provide support
to a dependent child under the laws of this state or the
decree of any court of appropriate jurisdiction ordering a
sum to be paid as child support; or

{b) the sum created by a decree or order of any court

of appropriate jurisdiction _ordering a sum tp be paid as

spousal maintenance under chapter 4; part 2, of thig title

when the judgment or order requiring payment of maintenance

also containg a judgment or order requiring payment of child

support for a child of whom the person awarded maintenance

is the custodial parent.”

Section 2. Section 40-5-202, MCA, is amended to read:

"40-5-202. Department of revenue -- powers and duties
regarding collection of support debt. (1) Whenever the
department of social and rehabilitation services receives an
application for public assistance on behalf of a child and
it appears to the satisfaction of that department that the
child has been abandoned by his parents; the child and one
parent have been abandoned by the other parent; or the
parent or other person who has a responsibility Ffor the
care, support, or maintenance of such child has failed or
neglected to give proper care or support to the child, the
department of social and rehabilitation services shall

promptly refer the matter to the department of revenue for
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action under the provisions of this part, the abandonment or
nonsupport statutes, or other appropriate statutes of this
state to insure that the parent or other person responsible
pays for the care, support, or maintenance of the dependent
child.

{2) In the event that public assistance is furnished
by a state or county agency or in instances where the
deﬁartment has contracted to collect support, the éepartment
shall become trustee of any cause of action of the dependent
child or the person having legal custody of the dependent
child to recover support due to that obligee from any person
and may bring and maintain the action either in the
department's own name or in the name of the obligee.

{3) The department has the power of attorney to act in
the name cof any recipient of public assistance in endorsing
and cashing any and all drafts, checks, money orders, or
other negotiable instruments received by the department and.
Tepresenting support payments for children in whose behalf
public assistance has been previously paid.

{4) For purposes of prosecuting any civil action
pursuant to this part, the department is a real party in
interest upon the payment of public assistance. No obligee
shall act to prejudice the rights of the department after
the receipt of public assistance.

{(5) No agreement between any obligee and any obligor

-4~ HB 440



w0

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0440/02

either relieving an obligor of any duty of support or
purporting to settle past, present, or future support
obligations either as settlement or prepayment may act to
reduce or terminate any rights cf the department to recover
from that obligor for support debt provided unless the
department has consented to the agreement in writing.

(6} The department may petition av court for
modification of any court order on the same basis as a party
to that action would have been entitled to do.

(7) The department shall be subrogated to the right of
the child o¢r children or person having the care, custody,
and control of the child or children to maintain any civil
acticn or execute any administrative remedy existing under
the laws of the state ko obtain reimbursement of money thus
spent.

(8) If a district court orders an amount of suppert to
be paid by a responsible parent, the department shall be
subrogated to the debt created by the order and the money
judgment shall be determined to be iIn favor of the
department. This subrogation shati-appiy-te-temporary-spouse
support-orders-and-famtiy-maintenance-orders-up applies both
Loz

(A) THE LESSER OF the amount paid by the department in

public assistance mcney to or for the benefit of a dependent

child or children OF THE RESPONSIBELE PARENT DR THE AMOUNT OF
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SUPPORT CONTAINED IN THE COURT ORDER; But and

{B) to any amount allocated to the benefit of the
children on the basis of providing necessities Eor the
caretaker of the children.

(9) The department may adopt and enforce such rules as
may be necessary to carry out the provisions of this part.

(10} The department, for the purposes mentioned in this
part, through its director or the director's authorized
representatives, may administer ovaths to certify official
acts, issue subpoenas, and compel witnesses and the
production of books, accounts, documents, and evidence."

Sectien-3r--Section-40-5-20837-MChr;-ta-amended-to--reads

L48-5-2037--Suppert~--enforcement—-servicess---{1y--Fhe
department-may-acceét—app}icaticns—forf-suPPOft-“enfcrcement
dervices--on--behatf--of--perscns--who-are-net-recipients—of
pubiic--assistanee-—and--may--take--apprepriate-—action---ta
eatabiish--sr--enferce-—-sopport--obligations-against-peraons
owing-a-duty-ta-pay-supports

t2}--Fhe-deparement-may-eatablish—-by--ruie--seasonahie
standard:—-‘neeesaafY‘*tefviimit-—appiicatiensufforv—suppart
enforsement--servicesc-~Fhese--standards--shall-—take---ines
account--the——catnin957--incumE7~and—other-resaurces—aiready
avniiabie--to--aupport-~the——persanﬁwfar-—wham-——a—~msupport
obiigation-exiata:

f31——?he—fdepartment--may——charge-a—Eee—as~compensation
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fer-services-rendered-in-eatabliskment-sF-ar-anforcement-—of
supporb—-obiigatienar—fhis—Eeeushai}-be—agreed—on-in—writing

with the-custodial-parent-when-departmental--snforcemant——is

authorized--by--tseetion--5}5--or tha-parent;-cuatodian;-or

guardian-of-the-perssn-for-whom-a-support-obiigatisn-is-~ewed
or-that-person-if-no-parents-cHstodian;-or-quardian—-exists:
ﬁn——initiabion—fee—as—a-pottion—of-the—co}Lection—fee—may—be
tharged-the-appticant--by--the--department---Fhe--department
ahaii-—uby——~:u}e——estab}ish--teasenabie-~fees——for—-suppart
enforecement-servicess-and-the-schedute-of-fers-shati-be-made
avaiiabie--to--ati--appiicants---for---aupport---enforcement
servicesr--?he——deparement—mayr—upon—a~showiag—of-neeessityT
waive-or-defer-any—sueh-feasl

Section 3. Section 40-5-25%5, MCA, is amended to read:

"40-5-255., Charging off child support debts as
uncollectible. Any support debt due the department from a
responsible parent or former spouse which the department
determines uncollectible may be transferred from accounts
receivable to a suspense account and cease to be accounted
as an asset. In the event a warrant for distraint has been
filed and the support debt has subsequently been charged off
as uncecllectible, the d&epartment shall issue a release of
lien. At any time after € years from the date a support debt
was incurred, the department may charge off as uncollectible

any support debt upon which the department finds there is no
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available, practical, or lawful means by which the debt may
be collected. No proceedings or action under the provisions
of this part may be begun after expiration of the 6&-year
period to institute collection of a support debt. Nothing
herein may be construed to render invalid or nonactionable a
warrant for distraint filed with the clerk of court prior to
the expiration of the &é-year pericd or an assignment of
earnings executed prior to the expiration of the 6-year
period.”

NEW SECTION. Section 4. Department authorized to
enforce maintenance awards. When a judgment or order
creating a child support obligation also contains a judgment
or order for the support of a former spouse and the former
spouse is the custodial parent of the child, the department
may collect and enforce spousal support under this part,

NEW SECTION. Section 5. Codification instruction,
Section 5 4 is intended to be codified as an integral part
of Title 40, chapter 5, part 2, and the provisions of Title
40, chapter 5, part 2, apply to section 5 4.

NEW SECTION. Section &. Extension ofF authority. Any
existing authority of the department of revenue to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

~End-
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