
January 23, 1985 

January 24, 1985 

January 29, 1985 

February 5, 1985 

February 6, 1985 

February 8, 1985 

February 9, 1985 

February 11, 1985 

February 12, 1985 

March 7, 1985 

HOUSE BILL NO. 428 

INTRODUCED BY HILES 

BY REQUEST OF THE DEPARTMENT 
OF LABOR AND INDUSTRY 

IN THE HOUSE 

Introduced and referred to 
Committee on Business and 
Labor. 

Fiscal Note requested. 

Fiscal Note returned. 

Committee recommend bill do 
pass as amended. Report 
adopted. 

Statement of Intent attached. 

Bill printed and placed on 
members' desks. 

Second reading, do pass. 

Considered correctly 
engrossed. 

Third reading, passed. 

Transmitted to Senate. 

IN THE SENATE 

Introduced and referred to 
Committee on Labor and 
Employment Relations. 

Committee recommend bill be 
concurred in. Report adopted. 



March 8, 1985 

March 11, 1985 

March 12, 1985 

Second reading, concurred in. 

Third reading, concurred in. 
Ayes, 50; Noes, 0. 

Returned to House. 

IN THE HOUSE 

Received from Senate. 

Sent to enrolling. 

Reported correctly enrolled. 

2 



49th Legislature LC 0555/01 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HourL-BILL No. ~ 

INTRODUCED BY ~~~------------------------------------­
BY REQUEST OF THE DEPARTMENT 

OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

UNEMPLOYMENT INSURANCE LAW; AMENDING SECTIONS 39-51-201, 

39-51-202, 39-51-204, 39-51-301, 39-51-302, 39-51-304, 

39-51-305, 39-51-402, 39-51-1103, 39-51-1109, 39-51-1305' 

39-51-2104, 39-51-2307, AND 39-51-2410, MCA; AND PROVIDING 

AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-51-201, MCA, is amended to read: 

"39-51-201. General definitions. As used in this 

chapter, unless the context clearly requires otherwise, the 

following definitions apply: 

tYt--~~~--word--•adm~"~~eratorn--~efer~--eo--a---pe~~on 

appo~~ted--by--the--eommiss~oner--oi--ia~or--and-ind~~~ry-eo 

d±reet-and-edmini~eer-the-tt"emp+oyme"t--in~ttrance--~aw~--a~d 

tederai----iaws----£a±±ing----w±thin---the---adminis~rator~s 

;~:tr±sdiet±on-. 

titill "Annual payroll" means the total amount of 

wages paid by an employer, regardless of the time of 

payment, for employment during a calendar year. 
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t3t--4Aft~~aY-~otai-payro%%U-mean~-th@-total-of-the-foar 

qtla~ters-o£-totai-payre%Ts--e£--an--empioyer--preeed±n~--the 

eomptltatioft-date-ae-rixed-hereino 

t4till "Base period" means the first four of the last 

five completed calendar quarters immediately preceding the 

first day of an individual's benefit year. However, in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. For an individual who fails to 

meet the qualifications of 39-51-2105 due to a temporary 

total disability as defined in 39-71-116 or a similar 

statute of another state or the United States, the base 

period means the first four quarters of the last five 

quarters preceding the disability if a claim for 

unemployment benefits is filed within 18 months of the 

individual's last employment. 

t5till "Benefits" means the money payments payable to 

an individual, as provided in this chapter, with respect to 

his unemployment. 

t6till "Benefit year", with respect to any individual, 

means the 52 consecutive-week period beginning with the 

first day oE the calendar week in which such individual 

files a valid claim for benefits, except that the benefit 

year shall be 53 weeks if filing a new valid claim would 

INTRODUCED BILL 
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result in overlapping any quarter of the base year of a 

previously filed new claim. A subsequent benefit year may 

not be established until the expiration of the current 

benefit year. However, in the case of a combined-wage claim 

pursuant to the arrangement approved by the secretary of 

labor of the United States, the base period is the period 

applicable under the unemployment law of the paying state. 

tTtill 11 Board" means the board of labor appeals 

provided for in Title 2, chapter 15, part 17. 

tBtill "Calendar quarter" means the period of 3 

consecutive calendar months ending on March 31, June 30, 

September 30, or December 31. 

t9tffi "Cantributions 11 means the money payments to the 

state unemployment insurance fund required by this chapter. 

t.retill "Department 11 means the department of labor and 

industry provided for in Title 2, chapter 15, part 17. 

tHtill 

organization, 

political 

partnership, 

"Employing 

including 

subdivisions 

unit 11 

the 

or 

means any individual or 

state government, any of its 

instrumentalities, any 

association, trust, estate, joint-stock 

company, insurance company, or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person which has or subsequent to January 1, 1936, 

had in its employ one or more individuals performing 
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services for it within this state, except as provided under 

subsections (8) and (9) of 39-51-203. All individuals 

performing services within this state for any employing unit 

which maintains two or more separate establishments within 

this state are considered to be employed by a single 

employing unit for all the purposes of this chapter. Eacn 

individual employed to perform or assist in performing the 

work of any agent or employee of an employing unit is deemed 

to be employed by such employing unit for the purposes of 

this chapter, whether such individual was hired or paid 

directly by such employing unit or by 

employee, provided the employing unit 

constructive knowledge of the work. 

tl:i!tllO) "Employment office'• means a 

such agent or 

has actual or 

free public 

employment office or branch thereof operated by this state 

or maintained as a part of a state-controlled system of 

public employment offices or such other free public 

employment offices operated and maintained by the United 

States government or its instrumentalities as the department 

may approve. 

fl:3tll..!l 11 Fund" means the unemployment insurance fund 

established by this chapter to which all contributions and 

payments in lieu of contributions are required and from 

which all benefits p~ovided under this chapter shall be 

paid. 

-4-
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t%4t 1l..!l "Gross misconduct" means a criminal act, other 

than a violation of a motor vehicle traffic law, for which 

an individual has been convicted in a criminal court or has 

admitted or conduct which demonstrates a flagrant and wanton 

disregard of and for the rights or title or interest of a 

fellow employee or his employer. 

fl5t1...!.lJ_ 11 Hospital" means dn institution which has been 

licensed, certified, or approved by the state as a hospital. 

f:l6J.!..!!l (a) "Institution of higher education", for the 

purposes of this part, means an educational institution 

which: 

(i) admits as regular students only individuals having 

a certificate of grad~ation from a high school or the 

recognized equivalent of such a certificate: 

(ii) is legally authorized in this state to provide a 

program of education beyond high school; 

(iii) provides an educational program for which it 

awards a bachelor's or higher degree or provides a program 

which is acceptable for full credit toward such a degree, a 

program of postgraduate or postdoctoral studies, or a 

program of training to prepare students for gainful 

employment in a recognized occupation; and 

(iv) is a public or other nonprofit institution. 

{b) Notwithstanding any of the foregoing provisions of 

this subsection, all colleges and universities in this state 

-5-
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are institutions Of higher education for purposes of this 

part. 

tFrt~ "State" includes, in addition to the states of 

the United States of America, the District of Columbia, 

Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

tlBt_i__!.§J "Unemployment insurance administration fund" 

means the unemployment insurance administration fund 

established by this chapter from which 

expenses under this chapter shall be paid. 

administrative 

tl9t1!ll (a) "Wages" means all remuneration payable for 

personal services, including commissions and bonuses~ a~d 

the cash value of all remuneration payable in any medium 

other than cash, and backpay received pursuant to a dispute 

related to employment. The reasonable cash value of 

remuneration payable in any medium other than cash shall be 

estimated and determined in accordance with rules prescribed 

by the department. 

(b) The term ''wages'' does not include: 

(i) the amount of any payment made to or on behalf of 

an employee by an employer on account of: 

(A) retirement; 

(B) sickness or accident disability; 

(C) medical and hospitalization expenses in connection 

with sickness or accident disability; or 

(D) death; 

-6-
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(ii) remuneration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and request of such county welfare office. 

fiGtilll "Week" means a period of 7 consecutive 

calendar days ending at midnight on Saturday. 

tilt~ An individual's 11 Weekly benefit amount" means 

the amount of benefits he would be entitled to receive for 1 

week of total unemployment. 11 

Section 2. Section 39-51-202, MCA, is amended to read: 

11 39-51-202. Employer defined .. "Employer" means: 

(1) any employing unit whose total annual payroll 

within either the current or preceding calendar year exceeds 

the sum of $599 ~: 

(2) any individual or employing unit which acquired 

the organization, trade, or business or substantially all of 

the assets thereof of another which at the time of such 

acquisition was an employer subject to this chapter; 

(3) any individual or employing unit which acquired 

the organization, trade, or business or substantially all 

the assets thereof of another employing unit not an employer 

subject to this chapter and which, if subsequent to such 

acquisition it were treated as a single unit with such other 

employing unit, would be an employer under subsection (1} of 

this section; 

(4) any employing unit not an employer by reason of 
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any other subsection of this section for which, within 

either the current or preceding calendar year, service is or 

was performed with respect to which such employing unit is 

liable for any federal tax against which credit may be 

taken for contributions paid into a state unemployment fund 

or an employing unit which, as a condition for approval of 

this chapter for full tax credit against the tax imposed by 

the Federal Unemployment Tax Act, is required pursuant to 

such act to be an employer under this chapter; 

(5) any employing unit which, having become an 

employer under subsection (1), (2), (3), or (4) has not, 

under 39-51-1101, ceased to be an employer subject to this 

chapter; or 

(6) for the .. effective period of its election pursuant 

to 39-51-1102, any other employing unit which has elected to 

become fully subject to this chapter." 

Section 3. Section 39-51-204, MCA, is amended to read: 

"39-51-204. Exclusions from definition of employment. 

(1) The term "employment" does not include: 

(a) agricultural labor, except as provided in 

39-51-203(8); 

(b) domestic service in a private home, local college 

club, or local chapter of a college fraternity or sorority, 

except as provided in 39-51-203(9): 

(C) service performed as an officer or member of the 

-a-
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crew of a vessel on the navigable waters of the United 

States; 

(dJ service performed by an individual in the employ 

of his son, daughter, or spouse and service performed by a 

child under the age of 21 in the employ of his father or 

mother; 

(e) service performed in the employ of any other state 

or its political subdivisions or of the United States 

government or of an instrumentality of any other state or 

states or their political subdivisions or of the United 

States, except that national banks organized under the 

national banking law shall not be entitled to exemption 

under this subsection and shall be subject to this chapter 

the same as state banks, provided that such service is 

excluded from employment as defined in the Federal 

Unemployment Tax Act by section 3306(c)(7) of that act; 

(f) service with respect to which unemployment 

insurance is payable under an unemployment insurance system 

established by an act of congress, provided that the 

department must enter into agreements with the proper 

agencies under such act of congress, which agreements shall 

become effective in the manner prescribed in the Montana 

Administrative Procedure Act for the adoption of rules, to 

provide reciprocal treatment to individuals who have, after 

acquiring potential rights to benefits under this chapter, 

-9-
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acquired rights to unemployment insurance under such act of 

congress or who have, after acquiring potential rights to 

unemployment insurance under such act of congress, acquired 

rights to benefits under this chapter; 

(g) services performed in the delivery and 

distribution of newspapers or shopping news from house to 

house and business establishments by an individual under the 

age of 18 years, but not including the delivery or 

distribution to any point or points for subsequent delivery 

or distribution; 

(h) services performed by real estate, securities, and 

insurance salesmen paid solely by commissions and without 

guarantee of minimum earnings; 

(i) service performed in the employ of a school, 

college, or university if such service is performed by a 

student who is enrolled and is regularly attending classes 

at such school, college, or university or by the spouse of 

such a student if such spouse is advised, at the time such 

spouse commences to perform such service, that the 

employment of such spouse to perform such service is 

provided under a program to provide financial assistance to 

such student by such school, college, or university and such 

employment will not be covered by any program of 

unemployment insurance; 

(j) service performed by an individual ~nd~r--th~--a9~ 

-10-
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of--~~ who is enrolled at a nonprofit or public educational 

institution, which normally maintains a regular faculty and 

curriculum and normally has a regularly organized body of 

students in attendance at the place where its educational 

activities are carried on, as a student in a full-time 

program taken for credit at such institution which combines 

academic instruction with work experience if such service is 

an integral part of such program and such institution has so 

certified to the employer, except that this subsection shall 

not apply to service performed in a program established for 

or on behalf of an employer or group of employers; 

(k) service performed in the employ of a hospital if 

such service is performed by a patient of the hospital; 

(1) casual labor not in the course of an employer's 

trade or business performed in any calendar quarter, unless 

the cash remuneration paid for such service is $50 or more 

and such service is performed by an individual who is 

regularly employed by such employer to perform such service. 

"Regularly employed" means the services are performed during 

at least 24 days in the same quarter. 

{2) "Employment" 

officials. 

does not include elected public 

(3) For the purposes of 39-51-203(6), the term 

"employment" does not apply to service performed: 

(a) in the employ of a church or convention or 

-11-
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association of churches or an organization which is operated 

primarily for religious purposes and which is operated, 

supervised, controlled, or principally supported by a church 

or convention or association of churches; 

(b) by a duly ordained, commissioned, or licensed 

minister of a church in the exercise of his ministry or by a 

member of a religious order in the exercise of duties 

required by such order~ 

(c) in the employ of a school which is not an 

institution of higher education, prior to December 31, 1977i 

(d) in a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency or injury or providing remunerative work 

for individuals who, because of their impaired physical or 

mental capacity, cannot be readily absorbed in the 

competitive labor market by an individual receiving such 

rehabilitation or remunerative worki 

(e) as part of an unemployment work-relief or 

work-training program assisted or financed in whole or in 

part by a federal agency or any agency of a state or 

political subdivision thereof by an individual receiving 

such work relief or work training; or 

{f) for a state prison or other state correctional or 

custodial institution by an inmate of that institution." 

-12-
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Section 39-51-301, MCA, is amended to read: 

Administration -- duties and powers of 

It shall be the duty of the department to 

administer this chapter and it shall have power and 

authority to adopt, amend, or rescind such rules, to employ 

such persons, make such expenditures, require such reports, 

make such investigations, and take such other action as it 

deems necessary or suitable to that end. S~eh-r~±e~-~ha±%-be 

e~reetive-tlpo~-pttb±±eat±eft-i~-~he-man~er,--not--±neon~±~~ent 

w±th--~he--~~ovi~±on~--ef-th±s-ehspter,-wh±eh-the-department 

shs%i-preser±be~ 

(2) The department shall determine its own 

organization and methods of procedure in accordance with the 

provisions of this chapter and shall have an official seal, 

which shall be judicially noticed. 

(3) Whenever the department believes that a change in 

contribution or benefit rates will become necessary to 

protect the solvency of the fund, it shall promptly so 

inform the governor and the legislature and make 

recommendations with respect thereto. 

{4) The department and the board may issue subpoenas 

and compel testimony and the pro~uction of evidence, 

including books and records, in regard to any investigation 

or proceeding under this chapter." 

Section 5. Section 39-51-302, MCA, is amended to read: 

-13-
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"39-51-302. Re~~ia~iofte---aftd---9enera±---aftd--~~eeiai 

Administrative rules. Gefterai--and--~peeia~--~tl~e~--may--be 

adopted,--amended,-or-rese±nded-by-e~e-department-only-af~er 

ptlbl±e-kea~±n9-or-epperetlftity-to-be-heard-ehe~eon,-o~--whieh 

prope~--ftotiee--~a~--beeft--given.-9ener8i-~~ies-~h8li-beeome 

effecti~e-i9-day~-a~~e~-rii~ftg-with-the-secreta~y--o~--~e8ee 

and--p~bi~eatioft--~n--one--or--more--new~paper~--o£--~enerai 

cireuiat±on--±n--thi~--~~aee.--spee~ai--r~ies--~h8%~--beeome 

e£Eee~ive--T9--days--a£ter-notif±eat±oft-to-or-maiiin9-to-the 

iast-~ftown-addre~s-o£-the-iftdi~idtlai~-or--eonee~n~--affected 

the~eby~--Regttiat~on~--may-be-adopted,-ameftdee,-or-re~e~nded 

by-the-department-and-shall-beeeme-e~£eeti~e-in--tfte--manner 

and--at-the-time-preser±bed-by-iawo The department may adopt 

procedural and substantive rules necessary to implement this 

chapter.'' 

Section 6. Section 39-51-304, MCA, is amended to read: 

11 39-51-304. Personnel. tit---Exeepe---a~---othe~wi~e 

~rovidedr--ehe--deparement-±~-atlthor±zed-to-appo±nt 7-£ix-the 

eompen~dt±on,-and-preeer±be-t~e-d~ties-and--powers--of--stteh 

o££±eer8r-aeeotlfttants,-attorneysr-expe~ts,-aftd-othe~-persons 

as--may--be-necessary-±n-the-performanee-of-it~-dut±es-under 

th±s-ehapter~--~he--depa~tment--may--deie9aee--to--any--~tlch 

per~~ft~--~tieh-power-and-atlthor±ty-e~-±t-eon~±rlers-~ea~onebie 

and-proper-tor-the-e~~e~t±~e-admint~tratton-o£-e~is--eha~ter 

anrl--may-±n-±ts-diseretion-bond-8ny-per~on-hand~±n;-money-or 

-14-
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s±gn±ng-efteeks-h~reHnderT 

tit--No-person-whe-±~-an-o££±eer-or-eommi~t~e-memeer-o£ 

any-~e%~tieel-party--organi~a~ion--or--who--hoids--or--ts--a 

e8nd±date-eer-any-pttbr±e-o££iee-may-be-appo±nted-or-employed 

~nder-eh±s-ehap~ero 

f3t The department shall hire personnel to administer 

this chapter in accordance with merit system principles 

adopted by the mer~t---system--eo~ne±i department of 

administration." 

Section 7. Section 39-51-305, MCA, is amended to read: 

11 39-51-305. Department to appoint appeals referees. 1.'0 

hear and decide disputed claims, the department shall 

appoint such impartial salaried appeals referees as are 

necessary for the proper administration of this chapter, 

eonsisting-oE-saiaried-exeminers-se~eeted in accordance with 

39-51-304. No person shall participate on behalf of the 

department in any case in which he is an interested party. 

The department may designate alternates to serve in the 

absence or disqualification of an appeals referee." 

Section 8. Section 39-51-402, MCA, is amended to read: 

"39-51-402. Unemployment insurance fund stei:e 

treas~rer-ex-o££ieio custodian -- accounts and deposits. (1) 

The state--treasurer commissioner of labor and industry is 

the ex officio treasurer and custodian of the unemployment 

insurance fund and shall administer such fund in accordance 

-15-
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with ehe-directio~s-o£-i:he-department-~n~--shali--issue--hts 

warrants--ttpon-±t-in-aeeo~denee-with-sueh-Pegttiations-es-the 

depertment-sheii-preseribe this chapter. He shall maintain 

within the fund three separate accounts: 

(a} a clearing account; 

(b) an unemployment trust fund account; and 

(c) a benefit account. 

(2) All money payable 

fund, upon receipt ther~o~ 

to the unemployment 

by the department, 

insurance 

must be 

~orwarded--~o-tk~-treastlrer-who-sheii immediately deposit-it 

deposited in the clearing account. Refunds payable pursuant 

to 39-51-1110 may be paid from the clearing account ~poft 

werran~s-±ssned-by-tke-treastlrer-H~d~r-the-d±reetion-oE--the 

de~er~me~t. After clearance thereof, all other money in the 

clearing account must be immediately deposited with the 

secretary of the treasury of the United States to the credit 

of the account of this state in the unemployment trust fund, 

established and maintained pursuant to section 904 of the 

Social Security Act, as amended,-8~y-prov~e~on-o£-iaw-in 

i:hie-etate-reiating-to-the-deposit,-adm±nistretion7-releaee7 

or-d±8bttrsemeftt-o£-money-in-the--possession--or--ettstody--of 

this-sea~e-to-the-eontrery-notwithstand±n~. 

(3) The benefit account consists of all money 

requisitioned for the payment of benefits from this state's 

account in the unemployment trust fund. 

-16-
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(4) Except as herein otherwise provided, money in the 

clearing and benefit accounts may be deposited by--~he 

~rea~ttrer 1 --~nder--~he--d±reet~o~--of-the-depar~ment, in any 

bank or public depository in which general funds of the 

state may be deposited, but no public deposit insurance 

charge or premium may be paid out of the unemployment 

insurance fund. 

tSt--~he---erea~ttrer---~haii---g±ve---8--~epar~te--bond 

cond~t%oned-Hpon-the-fa±thi~l-performa~ee-ot-h±s--dHt±e~--as 

ettstod±an--of--the--Hnempioyment-~n~tlranee-fttnd-±n-an-amottnt 

f±xed-by-the-department-and-±n-a-£orm-pre~er±bed-by--~aw--or 

appre~ed--by--the--attorney--generaio--Prem±ttm~-£or-the-bond 

~aa;!-be-pa±d-£rom-~he-ttnempioymen~-in~ttr~nee-edmini~trot±en 

eeeottnt-:-" 

Section 9. Section 39-51-1103, MCA, is amended to 

read: 

''39-51-1103. Contributions by ~mployers required -­

payments in lieu thereof authorized for certain employers. 

(l) Contributions shall accrue and become payable by each 

employer for each calendar year in which he is subject to 

this chapter with respect to wages, as defined in 

39-51-20lfl9t, paid for employment, as defined in this 

chapter, occurring during such calendar year. 

(2) Such contributions shall_ become due and be paid by 

each employer to the department for the fund in accordance 
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with such regulations as the department may prescribe and 

shall not be deducted in whole or in part from the wages of 

individuals in his employ. 

(3) In the payment of any contributions, a fractional 

part of a cent shall be disregarded unless it amounts to 

one-half cent or more, in which case it shall be increased 

to 1 cent. 

( 4) Nonprofit organizations defined in section 

50l(c)(3} of the federal Internal Revenue Code and which are 

exempt from tax under section 50l(a) of such code may elect 

to make payments in lieu of contributions. 

(5) The state and its political subdivisions, 

effective January 1, 1977, may elect to make payments in 

lieu of contributions or pay under a special contributions 

plan established for governmental entities only." 

Section 10. Section 39-51-1109, MCA, is amended to 

read: 

"39-51-1109. eo"t~±b~tien Tax appeals. Any person 

aggrieved by any decision, determination, or redetermination 

of the department involving contribution liability, 

contribution rate, application for refund, or the charging 

of benefit payments to employers making payment in lieu of 

contributions is entitled to a review by-t~e-Oepe~tment-or 

±t~-ottt~or±zed-represen~ati~e,-nerei~after-referred-to-a~--a 

deptlty.--~he--dee±~±on--e£--the--deptlty--±~--eon~±Oered--t~e 
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decis~en-of-the-depar~mentT-~he--department--er--~he--dep~ty 

eondttctin~--tfte--review--may--refer-the-matter-te-an-a~peals 

re£ereer-may-deeide-the-app~ieatien-fer-re~iew-on-the--~a~is 

ef--s~eh--£aets--and--in£ormation-as-mar-be-obtained7-er-may 

hear-arg~ment-to-seettre-£ttrther-£aetso--After--~tteh--review, 

notiee--of-the-deeision-mttst-be-qiven-to-the-employing-anit~ 

Sttch-deeision-made-pttr~ttant-to-stteh-review-is-eonsi8ered-the 

£inal-deeision-of-the-department-ttnless-the--empieying--ttnit 

or--any--other-sttch-interested-partyT-within-5-eslendar-days 

after-delivery-o£-stteh-notifieation--er--w±ehin--T--eal@ndar 

days--~£eer--~~eh--noti£ieaeie~-wa~-mai±~~-te-his-lase-~newn 

address,-£i%es-aft-appea±-£rem--this--dee±eieno--S~eh--appeal 

will--be--re£erred--ee-an-appeals-re£eree-who-sha%i-make-his 

deeisiens--with--respeet--thereto--in--aeeordanee--with--the 

proeed~re--preser~bed-~n-39-5±-~493 in accordance with Title 

2, chapter 4, parts 6 and 7. 11 

Section 11. Section 39-51-1305, MCA, is amended to 

read: 

"39-51-1305. Priority of payment of contributions due 

under legal dissolutions or distributions. tit ~n the event 

of any distribution of art employer's assets pursuant to an 

order of any court under the laws of this state, including 

any receivership, assignment for benefit of creditors, 

adjudicated insolvency, composition, or similar proceeding, 

contributions then or thereafter due shall be paid in full 
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prior to all other claims, except taxes and claims for wages 

of not more than $250 to each claimant earned within 6 

months of the commencement of the proceeding. 

tit--fn--~he--e~en~--e£--aft~-emp±oye~~~-ae;~diee~*eft-in 

b~n~r~peey,--judic±aiiy--cenr±~med--extens±e~--propesa±T--er 

eempos±e±oft--aftder-the-Pederai-Bankrttptcy-Aet,-een~ribHtiefts 

ehen-er-there~£ter-d~e-sha%±--be--ent±tied--to--priority--er 

pay~eftt-as-a-debt-d~e-the-severe±9n-power-e~-previded-by-tfte 

Bankr~ptey--Aet--of-~ttne-~~,-i938-t€hap7-575-5i-Stat7-B49t7" 

Section 12. Section 39-51-2104, MCA, is amended to 

read~ 

"39-51-2104. General benefit eligibility conditions. 

An unemployed individual is eligible to receive benefits for 

any week of total unemployment within his benefit year only 

if the department finds that: 

(1) he has re~istered--for-work filed a claim at and 

thereafter has continued to report at an employment office 

in accordance with such regulation as the department may 

prescribe, except that the department may, by regulation, 

prescribe that in cases in which it finds such requirements 

oppressive or inconsistent with the pu~poses of this 

chapter, an unemployed individual may r~~~s~e~ file a claim 

and report for work by mail or through other governmental 

agencies; 

tZt--he--has--m8de--a--e%~imc£er-bene£~~~-~n-8eeordanee 
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vith-~he-provisions-of-39-5±-%49±; 

t3t11l he is able to work and is available for work 

and is seeking work; provided, however, that no claimant is 

considered ineligible in any week of unemployment for 

failure to comply with the provisions of this subsection if 

such failure is due to an illness or disability which occurs 

after he has registered for work and no s~it~le work has 

been offered to such claimant after the beginning of such 

illness or disability; 

t4till prior to any week for which he claims benefits 

he has been totally unemployed for a waiting period of 1 

week. However, if claimant's benefit year expires during a 

period of compensable unemployment, claimant will continue 

to receive weekly benefits in a new benefit year, if 

otherwise eligible, without interruption to serve the 

waiting week for the new benefit year but will thereafter be 

required to serve the waiting week before receiving benefits 

during subsequent unemployment in the new benefit year. No 

week is counted as a week of total unemployment for the 

purposes of this subsection: 

(a) if benefits have been paid with respect thereto; 

(b) unless the individual was eligible for benefits 

with respect thereto; 

(c) unless it occurs within the benefit year of the 

claimant; 
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(d) unless it occurs after benefits first could become 

payable to any individual under this chapter." 

Section 13. Section 39-51-2307, MCA, is amended to 

read: 

"39-51-2307. Disqualification because of student 

status. (1) Effective April 1, 1977, an individual shall be 

disqualified for benefits during the school year (within the 

autumn, winter, and spring seasons of the year) or the 

vacation periods within such school year or during any 

prescribed school term if claimant is a student regularly 

attending an established educational institution. 

(2) Notwithstanding any other provisions in this 

section, no otherwise eligible individual shall be denied 

benefits for any week because he is in training approved by 

the department, nor shall such individual be denied benefits 

with respect to any week in which he is in training approved 

by the department by reason of the application of provisions 

in 39-51-2304 or the application of provisions in 

39-51-2104t3till·" 

Section 14. Section 39-51--2410, MCA, is amended to 

read: 

''39-51-2410. Finality of board's decision -- judicial 

review. (1) Any decision of the board in the absence of an 

appeal therefrom as herein provided shall become final 30 

days after the date of notification or mailing thereof, 
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except in the case of the department when such d@cision 

becomes final 20 days following the board's decision, and 

judicial review thereof shall be permitted only after any 

party claiming to be aggrieved thereby has exhausted his 

remedies before the board. The department shall be deemed to 

be a party to any judicial action involving any such 

decision and may be represented in any such action by an 

attorney employed by the department or at the department's 

request, by the attorney general. 

(2) Within 30 days after the date of notification or 

mailing of the decision of the board, any party aggrieved 

thereby may secure judicial review thereof by commencing an 

action in the district court of the county in which said 

party resides and in which action any other party to the 

proceeding before the board shall be made a defendant. In 

such action a petition, which need not be verified but which 

shall state the grounds upon Which a review is sought, shall 

be served upon the commissioner of labor and industry o~-h±~ 

Oe~iq~ee--aftd-~~eh-serviee-shall-~e-deemed-eomple~~d-ae~Y±ee 

on-ail-pareies,-btt~-~here-~hall-be-left-with--the--perty--so 

se~ved---as--many--eopies--o£--the--pe~±tioft--as--there--are 

~e£endants-and-the-department-shall-fo~thwith-ma±l-one--sHeh 

eopy-to-eaeh-stteh-de~endant and all other interested parties 

in the manner provided in the Montana Rules of Civil 

Procedure. 
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{3) With its answer, the department shall certify and 

file with said court all documents and papers and a 

transcript of all testimony taken in the matter, together 

with the board's findings of fact and decision. The board 

may also in its discretion certify to such court questions 

of law involved in any decision by it. 

(4) Whenever the department seeks review of a decision 

of the board, all interested parties shall be served with a 

copy of its petition together with all documents filed with 

the court. 

(5) In any judicial proceeding under 39-51-2406 

through 39-51-2410, the findings of the board as to the 

facts, if supported by evidence and in the absence of fraud, 

shall be conclusive and the jurisdiction of said court shall 

be confined to questions of law. Such action and the 

questions so certified shall be heard in a summary manner 

and shall be given precedence over all other civil cases 

except cases arising under the workers' compensation law of 

this state. 

(6) An appeal may be taken from the decision of the 

district court to the supreme court of Montana in the same 

manner, but not inconsistent with the provisions of this 

chapter, as is provided in civil cases. It shall not be 

necessary in any judicial proceeding under this section to 

enter exceptions to the rulings of the board and no bond 
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1 shall be required for entering such appeal. Upon the final 

2 determination of such judicial proceeding, the department 

3 shall enter an order in accordance with such determination. n 

4 NEW SECTION. Section 15. Extension of authority. Any 

5 existing authority of the department of labor and industry 

6 to make rules on the subject of the provisions of this act 

7 is extended to the provisions of this_, act .. 

8 NEW SECTION. Section 16. Effective date. This act is 

9 effective on passage and approval. 

-End-
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STATE OF MONTANA 
REQUEST NO. FNN 206-85 

F I S C A L N 0 T E 
Form BD-15 

In compliance with a written request received January 24, 19 85 , there is hereby submitted a 
Fiscal Note for H.B. 428 pursuant to Title 5, Chapter 4, Part 2 of 
Background information used in developing this Fiscal Note is available from the 
Planning, to members of the Legislature upon request. 

the Montana Code Annotated (MCA). 
Office of Budget and Program 

DESCRIPTION OF PROPOSED LEGISLATION: 

This bill generally revises the unemployment insurance laws, including departmental duties, clarification 
of filing claims, and definition of employer. 

ASSUMPTIONS: 

Section 39-51-202 "Employer Defined" is the only section in the proposed bill which creates a fiscal impact. 
Therefore, all assumption will pertain to that section only. 
1. During the biennium, only new employers that are subject to Unemployment Insurance Coverage will be 

affected by the proposed law. 
2. Under current law it is estimated there will be 3,000 new employers that become subject to 

coverage each year of the biennium. 
3. It is estimated that 5% of the 3,000 new employers will have total payroll of less than $1,500. 
4. These 150 employers will have an average taxable payroll of approximately $800 per year. 
5. These 150 employers will have an average tax rate of 3.5%. 

FISCAL IMPACT ON EXPENDABLE TRUST FUND: 

Current Law 
Proposed Law 

Net Decrease 

FY 1986 

$ 67,000,000 
66,995,800 

($ 4,200) 

FY 1987 

$ 73,000,000 
72,995,800 

($ 4,200) 

No Impact on State General Fund. D~,cl I L 1<-
'-' 

BUDGET DIRECTOR 
Office of Budget and Program Planning 

Date: J+~w~ ~~. t1~ 
FN3:V/1 He A~a.~ 

•• 
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APPROVED BY COMM. ON 
BUSINESS AND LABOR 

STATEMENT OF INTENT 

HOUSE BILL 428 

House Business and Labor committee 

A statement of intent is needed for this bill because 

6 section 5 amends 39-51-302 to clarify, modernize, and make 

7 more direct the existing grant of authority to the 

8 department of labor and industry to adopt unemployment 

9 compensation rules, and section 6 amends 39-51-304 to 

10 substitute the department of administration for the merit 

11 system council as the agency adopting merit system 

12 principles to be followed by the department of labor and 

13 industry in hiring personnel to administer the unemployment 

14 compensation law. 

15 Both amendments are for purposes of coordinating 

16 existing rulemaking authority with prior changes in the law. 

17 Each department should continue its current rules in effect 

18 and continue to adopt rules in the areas in which it is 

19 already adopting rules. 

~'"' •••""''"• cou"'" 

SECOND READING 

/IJJ 'I~ 
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HOUSE BILL NO. 428 

INTRODUCED BY MILES 

BY REQUEST OF THE DEPARTMENT 

OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

UNEMPLOYMENT INSURANCE LAW; AMENDING SECTIONS 39-51-201, 

39-51-202, 39-51-204, 39-51-301, 39-51-302, 39-51-304, 

39-51-305, 39-51-402, 39-51-1103, 39-51-1109, 39-51-1305, 

39-51-2104, 39-51-2307, AND 39-51-2410, MCA; AND PROVIDING 

AN IMMI::DIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-51-201, MCA, is amended to read: 

"39-51-201. General definitions. As used in this 

chapter, unless the context clearly requires otherwise, the 

following definitions apply: 

trt--~he--word--uodmifti~er8to~u--re£ers--to--o---per~oft 

eppotnted--by--the--eommiss~oner--o£--Xabor--and-indttsery-to 

d±reet-and-adm±ft±ster-the-nnempioyment--insttranee--laws--and 

EeCeral----iaw~----fattin9----w±tkin---the---administratoris 

;ttr±~d±et±on";" 

trtill "Annual payroll" means the total amount of 

wages paid by an employer, regardless of the time of 

payment, for employment during a calendar year. 

~"' """""'• '"""'" 
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t3t--~Ann~s%-~o~a%-payro%±A-mean~-~he-~o~a±-of-~he-fe~r 

q~ar~er~-o£-totai-~ayroils--of--an--em~loyer--preeeding--the 

eomptt~a~ion-date-as-Eixed-here±nT 

t4till "Base period 11 means the first four of the last 

five completed calendar quarters immediately preceding the 

first day of an individual's benefit year. However, in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. For an individual who fails to 

meet the qualifications of 

total disability as defined 

statute of another state or 

39-51-2105 due to a temporary 

in 39-71-116 or a similar 

the United States, the base 

period means the first four quarters of the last five 

quarters preceding the disability if a claim for 

unemployment benefits is filed within 18 months of the 

individual's last employment. 

tStill "Benefits" means the money payments payable to 

an individual, as provided in this chapter, with respect to 

his unemployment. 

t6till "Benefit year", with respect to any individual, 

means the 52 consecutive-week period beginning with the 

first day of the calendar week in which such individual 

files a valid claim for benefits, except that the benefit 

year shall be 53 weeks if filing a new valid claim would 

-2- HB 428 
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result in overlapping any quarter of the base year of a 

previously filed new claim. A subsequent benefit year may 

not be established until the expiration of the current 

benefit year. However, in the case of a combined-wage claim 

pursuant to the arrangement approved by the secretary of 

labor of the United States, the base period is the period 

applicable under the unemployment law of the paying state. 

t=?t ill '*Board.. means the board of labor appeals 

provided for in Title 2, chapter 15, part 17. 

tBtill "Calendar quarter'• means the period of 3 

consecutive calendar months ending on March 31, June 30, 

September 30, or December 31. 

t9till "Contributions" means the money payments to the 

state unemployment insurance fund required by this chapter. 

tl6tffi "Department'* means the department of labor and 

industry provided for in Title 2, chapter 15, part 17. 

t%%7ill "Employing unit 11 means any individual or 

organization, including the state government 1 ,_wy of 1 t.s 

political 

partnership, 

subdivisions 

association, 

or instrumentalities, any 

trust, estate, joint-stock 

company, insurance company, or corporation, whether <:iomestic 

or foreign, or the receiver, trustee in bankruptcy. trustee 

or successor thereof, or the legal representi.~ive of a 

deceased person which has or subsequent to January 1, 19.:;6, 

had in its employ one or more indi·:idlla:s :terformir:rJ 
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services for it within this state, except as provided under 

subsections (8) and (9) of 39-51-203. All individuals 

performing services within this state for any employing unit 

which maintains two or more separate establishments within 

this state are considered to be employed by a single 

employing unit for all the purposes of this chapter. Each 

individual employed to perform or assist in performing the 

work of any agent or employee of an employing unit is deemed 

to be employed by such employing unit for the purposes of 

this chapter, whether such individual was hired or paid 

directly by such employing unit or by 

employee, provided the employing unit 

constructive knowledge of the work. 

t±i!ti!.Ql_ "Employment office" means a 

such agent or 

has actual or 

free public 

employment office or branch thereof operated by this state 

or maintained as a part of a state-controlled system of 

public employment offices or such other free public 

employment offices operated and maintained by the United 

States government or its instrumentalities as the department 

may approve. 

t±3tJ...!.!l "Fund 11 means the unemployment insurance fund 

established by this chapter to which all contributions and 

payments in lieu of contributions are required and from 

which all benefits provided under this chapter shall be 

paid. 

-4- HB 428 
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f:i:4t 1...!ll. 11Gross misconduct •• means a criminal act, other 

than a violation of a motor vehicle traffic law, for which 

an individual has been convicted in a criminal court or has 

admitted ot conduct which demonstrates a flagrant and wanton 

disregard of and for the rights or title or interest of a 

fellow employee or his employer. 

t%5ti!ll 11 Hospital 11 means an institution which has been 

licensed, certified, or approved by the state as a hospital. 

tl6tl!!l (a) 11 Institution of higher education••,. for the 

purposes of this part, means an educational institution 

which: 

(i) admits as regular students only individuals having 

a certificate of graduation from a high school or the 

recognized equivalent of such a certificate; 

(ii) is legally authorized in this state to provide a 

program of education beyond high school; 

(iii) provides an educational program for which it 

awards a bachelor's or higher degree or provides a program 

which is acceptable for full credit toward such a degree, a 

program of postgraduate or postdoctoral studies, or a 

program of training to prepare students for gainful 

employment in a recognized occupation; and 

(iv) is a public or other nonprofit institution. 

{b) Notwithstanding any of the foregoing provisions of 

this subsection, all colleges and universities in this state 
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are institutions of higher education for purposes of this 

part. 

t±Tti!..ll "State" includes, in addition to the states of 

the United States of America, the District of Columbia, 

Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

t±8tJl.ll "Unemployment insurance administration fund" 

means the 

established 

unemployment insurance 

by this chapter from 

administration fund 

which administrative 

expenses under this chapter shall be paid. 

t±9tilll (a) "Wages" means all remuneration payable for 

personal services, including commissions and bonusesL eftd 

the cash value of all remuneration payable in any medium 

other than cash, and backpay received pursuant to a dispute 

related to employment. The reasonable cash value of 

remun.eration payable in any medium other than cash shall be 

estimated and determined in accordance with rules prescribed 

by the department. 

(b) The term ''wages•• does not include: 

(i) the amount of any payment made to or on behalf of 

an employee by an employer on account of: 

(A) retirement; 

(B) sickness or accident disability; 

(C) medical and hospitalization expenses in connection 

with sickness or accident disability; or 

(D) death; 
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(ii) remuneration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and request of such county welfare office. 

tiDti.!.!l 11 Week" means a period of 7 consecutive 

calendar days ending at midnight on Saturday. 

ti±-t.l.!.!l.. An individual's "weekly benefit amount" means 

the amount of benefits he would be entitled to receive for 1 

week of total unemployment. •• 

Section 2. Section 39-51-202, MCA, is amended to read: 

"39-51-202. Employer defined. ''Employer'' means; 

(1) any employing unit whose total annual payroll 

within either the current or preceding calendar year exceeds 

the sum of $5&& $±7599 $1,000; 

(2) any individual or employing unit whicl1 acquired 

the organization, trade, or business or substantially all of 

the assets thereof of another which at the time of such 

acquisition was an employer subject to this chaf.:" Jr; 

{3) any individual or employing unit wt-.' 11 acquired 

the organization, trade, or business or sulstantially all 

the assets thereof of another employing unit not an employer 

subject to this chapter and which, if subsequent to such 

acquisition it were treated as ~ single unit with such other 

employing unit, would be an <?Ir•nloyer under s~---~·~2c' ... r i l 1
· of 

this section; 

(4) any employing unit not an er.;plv:~·· t red.sor ·f 
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any ather subsection of this section for which, within 

either the current or preceding calendar year, service is or 

was performed with respect to which such employing unit is 

liable for any federal tax against which credit may be 

taken for contributions paid into a state unemployment fund 

or an employing unit which, as a condition for approval of 

this chapter for full tax credit against the tax imposed by 

the Federal Unemployment Tax Act, is required pursuant to 

such act to be an employer under this chapter: 

(5) any employing unit which, having become an 

employer under subsection (1), (2), (3), or (4) has not, 

under 39-51-1101, ceased to be an employer subject to this 

chapter: or 

(6) for the effective period of its election pursuant 

to 39-51-1102, any other employing unit which has elected to 

become fully subject to this chapter." 

Section 3. Section 39-51-204, MCA, i's amended to read: 

"39-51-204. Exclusions from definition of employment. 

(1) The term 11 employment" does not include: 

(a) agricultural labor, except as provided in 

39-51-203(8); 

{b) domestic service in a private home, local college 

club, or local chapter of a college fraternity or sorority, 

except as provided in 39-51-203(9); 

(c) service performed as an officer or member of the 
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crew of a vessel on the navigable waters of the United 

States; 

(d) service performed by an individual in the employ 

of his son, daughter, or spouse and service performed by a 

child under the age of 21 in the employ of his father or 

mother~ 

(e) service performed in the employ of any other state 

or its political subdivisions or of the United States 

government or of an instrumentality of any other state or 

states or their political subdivisions or of the United 

States, except that national banks organized under the 

national banking law shall not be entitled to exemption 

under this subsection and shall be subject to this chapter 

the same as state banks, provided that such service is 

excluded from employment as defined in the Federal 

Unemployment Tax Act by section 3306(c)(7) of that act; 

{f) service with respect to which unemployment 

insurance is payable unde~ an unemployment insurance system 

established by an act of congress, provided that the 

department must enter into agreements with the proper 

agencies under such act of congress, which agreements shall 

become effective in the manner prescribed in the Montana 

Administrative Procedure Act for the adoption of rules, to 

provide reciprocal treatment to individuals who have, after 

acquiring potential rights to benefits under this chapter, 
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acquired rights to unemployment insurance under such act of 

congress or who have, after acquiring potential rights to 

unemployment insurance under such act of congress, acquired 

rights to benefits under this chapter: 

(g) services performed in the delivery and 

distribution of newspapers or shopping news from house to 

house and business establishments by an individual under the 

age of 18 years, but nat including the delivery or 

distribution to any point or points for subsequent delivery 

or distribution; 

(h) services performed by real estate, securities, and 

insurance salesmen paid solely by commissions and without 

guarantee of minimum earnings; 

(i) service performed in the employ of a school, 

college, or university if such service is performed by a 

student who is enrolled and is regularly attending classes 

at such school, college, or university or by the spouse of 

such a student if such spouse is advised, at the time such 

spouse commences to perform such service, that the 

employment of such spouse to perform such service is 

provided under a program to provide financial assistance to 

such student by such school, college, or university and such 

employment will not be covered by any program of 

unemployment insurance; 

(j) service performed by an individual ~nder--the--a9e 
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ef--~r who is enrolled at a nonprofit or public educational 

institution, which normally maintains a regular faculty and 

curriculum and normally has a regularly organized body of 

students in attendance at the place where its educational 

activities are carried on, as a student in a full-time 

program taken for credit at such institution which combines 

academic instruction with work experience if such service is 

an integral part of such program and such institution has so 

certified to the employer, except that this subsection shall 

not apply to service performed in a program established for 

or on behalf of an employer or group of employers; 

(k) service performed in the employ of a hospital if 

such service is performed by a patient of the hospital; 

(l) casual labor not in the course of an employer's 

trade or business performed in any calendar quarter, unless 

the cash remuneration paid for such service is $50 or more 

and such service is performed by an individu~1 who is 

regularly employed by such employer to perform such service. 

"Regularly employed" means the services are performed during 

at least 24 days in the same quarter. 

(2) 11 Employment" does not include elected public 

officials. 

( 3) For the purposes of 39-51-203 ( 6), the term 

"employment" does not apply to service performed: 

(a) in the employ of a church or convention or 
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association of churches or an organization which is operated 

primarily for religious purposes and which is operated, 

supervised, controlled, or principally supported by a church 

or convention or association of churches; 

(b) by a duly ordained, commissioned, or licensed 

minister of a church in the exercise of his ministry or by a 

member of a religious order in the exercise of duties 

required by such order; 

(c) in the employ of a school which is not an 

institution of higher education, prior to December 31, 1977; 

(d) in a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency or injury or providing remunerative work 

for individuals who, because of their impaired physical or 

mental capacity, cannot be readily absorbed in the 

competitive labor market by an individual receiving such 

rehabilitation or remunerative work; 

(e) as part of an unemployment 

work-training program assisted or financed in 

work-relief 

whole or 

or 

in 

part by a federal agency or any agency of a state or 

political subdivision thereof by an individual receiving 

such work relief or work training; or 

(f) for a state prison or other state correctional or 

custodial institution by an inmate of that institution." 
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Section 4. Section 39-51-301, MCA, is amended to read: 

"39-51-301. Administration -- duties and powers of 

department. (1) It shall be the duty of the department to 

administer this chapter and it shall have power and 

authority to adopt, amend, or rescind such rules, to employ 

such persons, make such expenditures, require such reports, 

make such investigations, and take such other action as it 

deems necessary or suitable to that end. Sueh-~~%ea-aha%%-he 

erfeetive-~pon-p~b%~eatioft-±n-the-maftfter,--ftot--ineonsistent 

wit~--the--p~evieiofts--of-th±s-ehapter,-wh±eh-the-department 

shalt-prescribe. 

(2) The department shall determine its own 

organization and methods of procedure in accordance with the 

provisions of this chapter and shall have an official seal, 

which shall be judicially noticed. 

(3) Whenever the department believes that a change in 

contribution or benefit rates will become necessary to 

protect the solvency of the fund, it shall promptly so 

inform the governor and the legislature and make 

recommendations with respect thereto. 

(4) The department and the board may issue subpoenas 

and comp~l testimony and the production of evidence, 

inclu~ing books and records, in regard to any investigation 

or proceeding und~_r this chapter." 

Section 5. Section 39-51-302, MCA, is amended to read: 
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''39-51-302. Reg~%ae±ens---and---9eneral---and--spec%a% 

Administrative rules. 9ene~a%--en~--~~eeia%--r~%e~--may--be 

adep~ed7--amended7-e~-r~seind~d-by-th~-d~partmeftt-oftly-aEter 

p~b%ie-ftearing-or-eppert~n±ty-to-be-heard-thereon,-o£--which 

preper--noe±ee--nas--beeft--giveno-Senerai-r~ie~-~~a%~-eeeeme 

e£feet±v~-i9-days-a£ter-£±%±ng-with-the-~ecretary--o£--state 

and--p~b~±eaeien--in--ene--er--mere--new~paper~--of--9enera% 

e±re~~a~ion--in--th±s--state~--spee±al--rnies--sftall--beeome 

effeeti~e--i6--day~--a£ter-noti£ieation-to-or-mai%±n9-to-the 

ia~t-~nown-addre~s-o£-the-±ndi~idttals-or--eoneern~--a££eeted 

thereby~--Reqtt%ations--may-be-adopted,-amendedr-or-re~einded 

by-ehe-department-an~-~ha%i-beeome-e£feet%ve-±n--ene--manner 

and--at-the-t±me-preseribed-by-law~ The department may adopt 

procedural and substantive rules necessary to implement this 

chapter.'' 

Section 6. Section 39-51-304, MCA, is amended to read: 

''39-51-304. Personnel. t±t---Bxeepe---a~---otkerw±~e 

providedr--the--department-±s-aHthort~ed-te-appoint7-f±~-the 

eempensat±onr-and-preseribe-the-dttt±es-8nd--power~--of--sneh 

err±eer~,-aeeottntanes,-eteorney~r-expert~r-end-other-person~ 

a~--may--be-neeessary-in-the-per£ormanee-of-tts-dttties-ttnder 

thi~-ehapter~--The--department--may--de%egate--to--any--sHeh 

persons--~neh-power-and-ettthority-as-±t-eonsider~-reasonabie 

and-proper-fer-the-effeetive-admini~tratien-ef-thi~--ehapter 

and--may-in-its-diseret±on-bond-any-per~on-handiing-money-er 
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~fgft~ftg-eheeks-here~nd~r. 

tit--Ne-person-who-~e-aft-oEEieer-or-comm±ttee-membe~-o£ 

any-po~itteal-party--organization--or--who--hoids--or--±s--a 

eandidate-ror-any-p~biie-orriee-may-be-appo~nted-or-empioyed 

ttnder-this-ehapter~ 

t3t The department shall hire personnel to administer 

this chaptec in accordance with merit system principles 

adopted by the merit---system--eottneii department of 

administration." 

Section 7. Section 39-51-305, MCA, is amended to read: 

"39-51-305. Department to appoint appeals referees. To 

hear and decide disputed claims, the department shall 

appoint such impartial salaried appeals referees as are 

necessary for the proper administration of this chapter, 

eonsisting-oE-salari~d-examiners-s~l~e~~d in accordance with 

39-51-304. No person shall participate on behalf of the 

department in any case in which he is an interested party. 

The department may designate alternates to s.~.:ve in the 

absence or disqualification of an appeals referee.q 

Section 8. Section 39-51-402, MCA, is amended to read: 

"39-51-402. Unemployment insurance fund -- st:e~e 

t:reasurer-ex-oEE±eio custodian -- accounts and deposits. (1) 

The state--~reee~rer commissioner of labor and industry is 

the ex officio treasurer and custodian of the tlnemployment 

insurance fund and shall administer such fund ir. accordance 
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with the-direetions-o£-~he-depertment-end--sfteli--±ss~e--his 

warrants--~~on-it-in-aeeordanee-wi~h-sHeh-reqHle~iens-as-ehe 

department-shal%-preseribe this chapter. He shall maintain 

within the fund three separate accounts: 

(a) a clearing account; 

(b) an unemployment trust fund account; and 

(c) a benefit account. 

(2) All money payable to the unemployment insurance 

fund, upon receipt thereof by the department, must be 

£orwerded--~o-tfte-treas~rer-who-shaii immediately deposit-it 

deposited in the clearing account. Refunds payable pursuant 

to 39-51-1110 may be paid from the clearing account ~pon 

warrants-issHed-by-~~e-~~~ee~rer-~nd~~-ehe-diree~ion-oE--the 

departmen~. After clearance thereof, all other money in the 

clearing account must be immediately deposited with the 

secretary of the treasury of the United States to the credit 

of the account of this state in the unemployment trust fund, 

established and maintained pursuant to section 904 of the 

Social Security Act, as amended,-any-prev%5~on-o£-%aw-in 

~his-state-Pela~±n~-~o-the-de~esit7-adm±n±strat±on7-reiee5ev 

or-disbHrsemen~-of-money-in-the--~ossession--er--e~stody--oE 

this-state-to-the-contrary-notwithstanding. 

13) The benefit account consists of all money 

requisitioned for the payment of benefits from this state's 

account in the unemployment trust fund. 
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(4) Except as herein otherwise provided, money in the 

clearing and benefit accounts may be deposited by--~h~ 

~rees~rer,--Hnder--the--di~eetieft--er-the-department, in any 

bank or public depository in which general funds of the 

state may be deposited, but no public deposit insurance 

charge or premium may be paid out of the unemployment 

insurance fund. 

tSt--~he---tres~ttrer---she%%---give---a--separate--bond 

eo~dit~oned-upon-the-faith£H%-~er£ormanee-of-h±s--dttt±es--aa 

ett~tod±an--o£--the--ttnemp%oyment-±nsttranee-£ttnd-±n-an-amottnt 

f±Ked-by-the-department-and-±n-a-£erm-preseribed-by--%aw--or 

approved--by--the--attorney--~eneralo--Premittms-£or-th~-bond 

~hall-be-~aid-£rem-th~-~nempioymeft~-in~~r8nee-administration 

aeee~ntT~ 

Section 9. Section 39-51-1103, MCA, is amended to 

read: 

"39-51-1103. Contributions by employers required -­

payments in lieu thereof authorized for certain employers. 

{1) Contributions shall accrue and become payable by each 

employer for each calendar year in which he is subject to 

this chapter with respect to wages, as defined in 

39-Sl-20ltY9t, paid for employment, as defined in this 

chapter, occurring during such calendar year. 

(2) Such contributions shall become due and be paid by 

each emplOyer to the department for the fund in accordance 
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with such regulations as the department may prescribe and 

shall not be deducted in whole or in part from the wages of 

individuals in his employ. 

{3) In the payment of any contributions, a fractional 

part of a cent shall be disregarded unless it amounts to 

one-half cent or more, in which case it shall be increased 

to 1 cent. 

(4) Nonprofit organizations defined in section 

50l(c)(3) of the federal Internal Revenue Code and which are 

exempt from tax under section 50l(a) of such code may elect 

to make payments in lieu of contributions. 

(5) The state and its political subdivisions, 

effective January 1, 1977, may elect to make payments in 

lieu of contributions or pay under a special contributions 

plan established for governmental entities only." 

Section 10. Section 39-51-1109, MCA, is amended to 

read: 

''39-51-1109. Eontribtltion Tax appeals. Any person 

aggrieved by any decision, determination, or redetermination 

of the department involving contribution liability, 

contribution rate, application for refund, or the charging 

of benefit payments to employers making payment in lieu of 

contributions is entitled to a review by-the-department-or 

its-~~ther~zed-repre~e~tatiYer-he~e~ne£ter-reEerred-to-a~--~ 

Oep~tyo--The--Oe~i~ion--or--the--Oep~ty--i~--~on~id@~@d--the 
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e~e~s±on-o£-~he-eepa~tmente-~he--fteparement--or--the--dep~tr 

eend~et±ng--the--review--may--re£er-the-m~tte~-te-en-appe8±s 

re£eree,-may-dee±de-the-appi±eation-for-review-on-the--baeie 

o£--saeh--£aets--and--±n£ormation-as-may-be-obta±ned,-or-may 

hear-arg~ment-to-seettre-£~rther-£aets.--A£ter--stteh--review, 

notiee--o£-the-deeis±on-mast-be-given-to-the-empioy±ng-an±t• 

s~eh-deeis±on-made-p~rsaant-to-stleh-review-is-eensidered-the 

£ina%-dee±sion-o£-the-department-an±ess-the--em~±oyin1--an±t 

er--any--other-saeh-interested-party1-within-5-eale~dar-days 

a£ter-de±ivery-o£-saeh-noti£ieat±on--o~--wi~hin--~--e~iender 

days--af~er--s~eh--notif±ee~ien-wes-ma±i~d-~o-hi~-!~se-~nown 

addr@~Sr-fi%es-en-app@al-r~om--ehi~--de~±s±ono--Stteh--appeal 

wiii--b@--~e£erred--to-an-appeals-referee-who-sha±l-mak@-h±s 

deeis±ons--w±eh--respeet--~hereeo--±"--aeeordanee--with--the 

proeedHre--preseribed-in-39-51-~493 in accor9ance with Title 

2, chapter 4, parts 6 and 7." 

Section 11. Section 39-51-1305, MCA, is amended to 

read: 

''39-51-1305. Priority of payment of contributions due 

under legal dissolutions or distributions. flt In the event 

of any distribution of an employer's assets pursuant to an 

order of any court under the laws of this state, including 

any receivership, assignment for benefit of t-.:-eJitors, 

adjudicated insolvency, composition, or :imilar prov>=dir.q
1 

contributions then or thereafter due shall be paid in full 
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prior to all other claims, except taxes and claims for wages 

of not more than $250 to each claimant earned within 6 

months of the commencement of the proceeding. 

tit--Tn--the--e~ent--o£--8"--empior~~~s-~d;ttd~eae~oft-±~ 

benkr~p~ey7--;~die±e!~y--eo~£±rmed--extefts±eft--proposai,--or 

eomposi~±en--~ftde~-~he-Pederal-Baftkrupeey-Aeer-con~rib~eions 

~heft-or-~herea£~er-d~e-ehell--be--ene±eled--eo--prio~ity--o£ 

payment-as-a-deb~-due-ehe-sovereiqn-power-a~-provided-by-the 

Bankr~ptcy--Act--o£-a~ne-iiy-l938-tenap,-5T5-5i-Stat•-848t•" 

Section 12. Section 39-51-2104, MCA, is amended to 

read: 

''39-51-2104. General benefit eligibility conditions. 

An unemployed individual is eligible to receive benefits for 

any week of total unemployment within his benefit year only 

if the department finds that: 

(1) he has req±seered--£or-work filed a claim at and 

thereafter has continued to report at an employment office 

in accordance with such regulation as the department may 

prescribe, except that the department may, by regulation, 

prescribe that in cases in which it finds such requiremenL; 

oppressive or inconsistent with the purposes of this 

chapter, an unemployed individual may re9±seer file a claim 

and report for work by mail or through other governmental 

agencies; 

tzt--he--has--mede--a--eiaim-for-benefit~-in-eeeerdaftee 
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w±tft-~he-p~evisiens-o£-39-5%-~49%; 

f3ti!l he is able to work and is available for work 

and is seeking work; provided, however, that no claimant is 

considered ineligible in any week of unemployment for 

failure to comply with the provisions of this subsection if 

such failure is due to an illness or disability which occurs 

after he has registered for work and no suitable work has 

been offered to such claimant after the beginning of such 

illness or disability: 

t4tl!l prior to any week for which he claims benefits 

he has been totally unemployed for a waiting period of 1 

week. However, if claimant's benefit year expires during a 

period of compensable unemployment, claimant will continue 

to receive weekly benefits in a new benefit year, if 

otherwise eligible, without interruption to serve the 

waiting week for the new benefit year but will thereafter be 

required to serve the waiting week before receiving benefits 

during subsequent unemployment in the new benefit year. No 

week is counted as a week of total unemployment for the 

purposes of this subsection: 

(a) if benefits have been paid with respect thereto; 

(b) unless the individual was eligible for benefits 

with respect thereto; 

(c} unless it occurs within the benefit year of the 

claimant; 

-21- HB 428 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0428/02 

(d) unless it occurs after benefits first could become 

payable to any individual under this chapter." 

Section 13. Section 39-51-2307, MCA, is amended to 

read: 

11 39-51-2307. Disqualification because of student 

status. (1} Effective April 1, 1977, an individual shall be 

disqualified for benefits during the school year (within the 

autumn, winter, and spring seasons of the year) or the 

vacation periods within such school year or during any 

prescribed school term if claimant is a student regularly 

attending an established educational institution. 

{2) Notwithstanding any other provisions in this 

section, no otherwise eligible individual shall be denied 

benefits for any week because he is in training approved by 

the department, nor shall such individual be denied benefits 

with respect to any week in which he is in training approved 

by the department by reason of the application of provisions 

in 39-51-2304 or the 

39-51-2104t3till·" 

application of provisions in 

Section 14. Section 39-51-2410, MCA, is amended to 

read: 

''39-51-2410. Finality of board's decision -- judicial 

review. (1) Any decision of the board in the absence of an 

appeal therefrom as herein provided shall become final 30 

days after the date of notification or mailing thereof, 
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except in the case of the department when such decision 

becomes final 20 days following the board's decision, and 

judicial revie~ thereof shall be permitted only after any 

party claiming to be aggrieved thereby has exhausted his 

remedies before the board. The department shall be deemed to 

be a party to any judicial action involving any such 

decision and may be represented in any such action by an 

attorney employed by the department or at the department's 

request, by the attorney 9eneral. 

(2) Within 30 days after the date of notification or 

mailing of the decision of the board, any party aggrieved 

thereby may secure judicial review thereof by commencing an 

action in the district court of the county in which said 

party resides and in which action any other party to the 

proceedinq before the board shall be made a defendant. In 

such action a petition, which need not be verified but which 

shall state the grounds upon which a review is sought, shall 

be served upon the commissioner of labor and indu:-:.:.:ry er-h±~ 

desi~nee--end-~~eh-service-shail-be-deemed-eomp±eted-service 

en-all-pareies,-h~~-~here-shail-be-%ef~-wit~--the--party--so 

served---as--many--eepies--o£--~he--petit*on--cs--there--are 

defendants-an~-the-~epartment-~h8il-rerthwith-ma±~-one--s~eh 

eepy-te-eaeh-sHeh-dll!fll!ndant and all other interest 2~ __ 2_a rt ies 

in the manner provided in the M~n~ana Rules vf Civil 

Procedure. 
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(3) With its answer, the department shall certify and 

file with said court all documents and papers and a 

transcript of all testimony taken in the matter, together 

with the board•s findings of fact and decision. The board 

may also in its discretion certify to such court questions 

of law involved in any decision by it. 

{4) Whenever the department seeks review of a decision 

of the board, all interested parties shall be served with a 

copy of its petition together with all documents filed with 

the court. 

(5) In any judicial proceeding under 39-51-2406 

throu9h 39-51-2410, the findinqs of the board as to the 

facts, if supported by evidence and in the absence of fraud, 

shall be conclusive and the jurisdiction of said court shall 

be confined to questions of law. Such action and the 

questions so certified shall be heard in a summary manner 

and shall be given precedence over all other civil cases 

except cases arising under the workers' compensation law of 

this state. 

(6) An appeal may be taken from the decision of the 

district court to the supreme court of Montana in the same 

manner, but not inconsistent with the provisions of this 

chapter, as is provided in civil cases. It shall not be 

necessary in any judicial proceeding under this section to 

enter exceptions to the rulings of the board and no bond 
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1 shall be required for entering such appeal. Upon the final 

2 determination of such judicial proceeding, the department 

J shall enter an order in accordance with such determination." 

4 

5 

6 

7 

8 

9 

1U 

11 

12 

13 

l4 

NEW SECTION. SECTION 15. COLLECTION OF BENEFIT 

OVERPAYMENTS. A PERSON WHO RECEIVES BENEFITS NOT AUTHORIZED 

BY THIS CHAPTER SHALL REPAY TO THE DEPARTMENT, EITHER 

DIRECTLY OR AS AUTHORIZED BY THE DEPARTMENT, BY OFFSET OF 

FUTURE BENEFITS TO WHICH HE MAY BE ENTITLED, OR BY A 

COMBINAI ION OF BOTH SUCH METHODS, A SUM EQUAL TO THE AMOUNT 

RECEIVED BY HIM UNLESS THE DEPARTMENT FINDS THAT THE 

BENEFITS WERE RECEIVED THROUGH NO FAULT OF THE PERSON AND 

THE RECOVERY OF SUCH BENEFITS WOULD BE AGAINST EQUITY AND 

GOOD CONSCIENCE. 

NEW SECTION. Section 16. Extension of authority. Any 

15 existing authority of the department of labor and industry 

16 to make rules on the subject of the provisions of this act 

17 is extended to the provisions of this act. 

18 NEW SECTION. Section 17. Effective date. This act is 

19 effective on passage and approval. 

-End-
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1 

2 

3 

4 

5 

House Business and Labor committee 

A statement of intent is needed for this bill because 

6 section 5 amends 39-51-302 to clarify, modernize, and make 

7 more direct the existing grant of authority to the 

8 department of labor and industry to adopt unemployment 

9 compensation rules, and section 6 amends 39-51-304 to 

10 substitute the department of administration for the merit 

11 system council as the agency adopting merit system 

12 principles to be followed by the department of labor and 

13 industry in hiring personnel to administer the unemployment 

14 compensation law. 

15 Both amendments are for purposes of coordinating 

16 existing rulemaking authority with prior changes in the law. 

17 Each department should continue its current rules in effect 

18 and continue to adopt rules in the areas in which it is 

19 already adopting rules. 

~ •• , .. ,., ..... «>""'"' 
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HOUSE BILL NO. 428 

INTRODUCED BY MILES 

BY REQUEST OF THE DEPARTMENT 

OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "'AN ACT TO GENERALLY REVISE THE 

UNEMPLOYMENT INSURANCE LAW; AMENDING SECTIONS 39-51-201, 

39-51-202' 39-51-204' 39-51-301' 39-51-302' 39-51-304' 

39-51-305, 39-51-402, 39-51-1103, 39-51-1109, 39-51-1305, 

39-51-2104, 39-51-2307, AND 39-51-2410, MCA; AND PROVIDING 

AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-51-201, MCA, is amended to read: 

11 39-51-201. General definitions. As used in this 

chapter, unless the context clearly requires otherwise, the 

following definitions apply: 

t~t--~he--word--~odm±ni~~~atoru--refer~--to--a---per~on 

appo±nted--by--tne--eomm~~sioner--of--labo~--and-±ndtt~try-te 

d±reet-and-adm±n±~ter-the-~nemp~oyment--insttranee--laws--and 

~edera%----±aw~----falling----within---the---administrator~~ 

jtlri~d±et±on--;-

t~till 11 Annual payroll" means the total amount of 

wages paid by an employer, regardless of the time of 

payment, for employment during a calendar year. 

~"' , .. , ...... '"~'" 
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f3t--~Ann~8~-eoeal-payro%%n-mea~e-tfte-tota%-e~-ehe-~o~r 

quarters-o£-teta%-payro%is--o£--an--empioyer--preee~in9--the 

eomp~tation-date-as-f*Med-fterein• 

t4t1ll "Base period" means the first four of the last 

five completed calendar quarters immediately preceding the 

first day of an individual's benefit year. However, in the 

case of a combined-wage claim pursuarit to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. For an individual who fails to 

meet the qualifications of 39-51-2105 due to a temporary 

total disability as defined in 39-71-116 or a similar 

statute of another state or the United States, the base 

period means the first four quarters of the last five 

quarters preceding the disability if a claim for 

unemployment benefits is filed within 18 months of the 

individual's last employment. 

tSt_ill "Benefits" means the money payments payable to 

an individual, as provided in this chapter, with respect to 

his unemployment. 

t6till "Benefit year", with respect to any individual, 

means the 52 consecutive-week period beginning with the 

first day of the calendar week in which such individual 

files a valid claim for benefits, except that the benefit 

year shall be 53 weeks if filing a new valid claim would 
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result in overlapping any quarter of the base year of a 

previously filed new claim. A subsequent benefit year may 

not be established until the expiration of the current 

benefit ye~r. However, in the c~se of a combined-wage claim 

putsuant to the arrangement approved by the secretary of 

labor of the United States, the base period is the period 

applicable under the unemployment law of the paying state. 

t~t~ "SOard" means the board of labor appeals 

provided for in Title 2, chapter 15. part 17. 

t8till "Calendar quarter• means the period of l 

consecutive calendar months ending on March 31, June 30, 

September 30, or December 31. 

t9t1ll "Contributions• means the money payments to the 

state unemplo~ent insurance fund required by this chapter. 

tl0t1!l •oepartment• means the department of labor and 

industry provided for in Title 2, chapter 15, part 17. 

ti:i:till "Employing unit" means any individual or 

organization, 

politi al 

part .tership, 

including the 

subdivisions 

association,. 

state government, any of its 

or instrumentali-:es, any 

trust, estate, joint-stock 

company, insurance company,. or corporation, wnether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person which has or s-ubsequent to January 1, 1936, 

had in its employ one or more individuals performing 
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services for it within this state, except as provided under 

subsections 181 and 191 of 39-51-203. All individuals 

performing services within this state for any employing unit 

which maintains two or more- separate establishments within 

this state are considered to be employed by a single 

emp1oying unit for all the purposes of this chapter. Each 

individual employed to perform or assist in performing th~ 

work of any agent or employee of an employing unit is deemed 

to be employed by sue~ employing unit for the purposes ot 

this chapter, .. ~ether such individual was hired or paid 

directly by such employing unit or by such agent or 

employee, providi!d the employing unit hall actual or 

constructive knowledge of the work. 

tl~t~ "Employment office" means a free" public 

employment office or branch thereof operated by this state 

or maintained as a part of a state-controlled system of 

public employment offices or such other free public 

employment offices operated and maintained by the United 

States government or its instrumentalities as the department 

may approve, 

t%3tl!!l "Fund" means the unemployment insurance fund 

established by this chapter to which all contributions and 

payments in lieu of contributions are required' and from 

which all benefits provided under this chapter shall be 

paid. 

-4- HB 42& 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0428/02 

tt4t l.!.ll 11 Gross misconduct •• means a criminal act, other 

than a violation of a motor vehicle traffic law, for which 

an individual has been convicted in a criminal court or has 

admitted or Conduct which demonstrates a flagrant and wanton 

disregard of and for the rights or title or interest of a 

fellow employee or his employer. 

tl5t1ill .. Hospital" means an institution which has been 

licensed, certified, or approved by the state as a hospital. 

t%6tl..!..!l (a) urnstitution of higher education••, for the 

purposes of this part, means an educational institution 

which: 

(i) admits as regular students only individuals having 

a certificate of graduation from a high school or the 

recognized equivalent of such a certificate; 

(ii) is legally authorized in this state to provide a 

program of education beyond high school; 

{iii) provides an educational program for which it 

awards a bachelor's or higher degree or provides a program 

which is acceptable for full credit toward such a degree, a 

program of postgraduate or postdoctoral studies, or a 

program of training to prepare students for gainful 

employment in a recognized occupation; and 

(iv) is a public or other norprofit institution. 

(b) Notwithstanding any of the foregoing provisions of 

this subsection, all colleges and universities in this state 
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are institutions of higher education for purposes of this 

part. 

t%Yt~ 11 State" includes, in addition to the states of 

the United States of America, the District of Columbia, 

Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

ti:8tJ...ill "Unemployment insurance administration fund" 

means the unemployment insurance administration fund 

established by this chapter from which 

expenses under this chapter shall be paid. 

administrative 

t%9ti!ll (a) 11 Wages" means all remuneration payable for 

personal services, including commissions and bonusesL and 

the cash value of al·l remuneration payable in any medium 

other than cash, and backpay received pursuant to a dispute 

related to employment. The reasonable cash value of 

remun.eration payable in any medium other than cash shall be 

estimated and determined in accordance with rules prescribed 

by the department. 

(b) The term "wages'' does not include: 

(i) the amount of any payment made to or on behalf of 

an employee by an employer on account of: 

(A) retirement; 

(B) sickness or accident disability; 

(C) medical and hospitalization expenses in connection 

with sickness or accident disability; or 

(D) death; 
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(ii) reauneration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and request of such county welfare office. 

ti8t1!!1 •week" means a period of 7 consecutive 

calendar days ending at midnight on Saturday. 

tiit1!21 An individual~& "weekly benefit amount" means 

the amount of benefits he would be entitled to receive for 1 

week of total unemploy.ent.• 

Section 2. Section 39-51-202, MCA, is amended to read: 

"39-51-202. Employer defined. "Employer" means: 

Ill any employing unit whose total annual payro1c 

within either the current or preceding calendar year exceeds 

the sum of $599 $1TSB9 $1,000; 

(2) any individual or employinq unit which acquired 

the organization, trade, or business or substantially all of 

the assets thereof of another which at the time of such 

acquisition was an employer subject to this chapter; 

(3) any individual or employing unit which acquired 

the organization, trade, or business or substantially all 

the assets thereof of another employing unit not an employer 

subject to this chapter and which, if subsequent to such 

acquisition it were treated as a single unit with such other 

employing unit, would be an employer under subsection (1) of 

this section; 

(4) any employing unit not an employer by reason of 
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any other subsection of this section for which, within 

either the current or preceding calendar year~ service is or 

was performed with respect to which such employing unit is 

liable for any federal tax against which credit may be 

taken for contributions paid into a state unemployment fund 

or an employing unit which, as a condition for approval of 

this chapter for full tax credit against the tax imposed by 

the Federal Unemployment Tax Act, is required pursuant to 

such act to be an employer under this chapter: 

(5) any employing unit which, having become an 

employer under subsection (1), 12), tl), or 14) has not, 

under 39-51-1101, ceased to be an employer subject to this 

chapter; or 

(6) for the effective period of its election pursuant 

to 39-51-1102, any other employing unit which has elected to 

become fully subject to this chapter .. " 

Section 3.. Section 39-51-204, MCA, is amended to read: 

"39-51-204. Exclusions from definition of employment .. 

(1) The term "employment" does not include: 

(a) agricultural labor, except as provided in 

39~51-203(8); 

(b) domestic service in a private home, local college 

club, or local chapter of a college fraternity or sorority, 

except as provided in 39-51-203(9): 

(c) service performed as an officer or member of the 
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crew of a vessel on the navigable waters of the United 

States; 

{d) service performed by an individual in the employ 

of his son, daughter, or spouse and service performed by a 

child under the age of 21 in the employ of his father or 

mother; 

(e) service performed in the employ of any other state 

or its political subdivisions or of the United States 

government or of an instrumentality of any other state or 

states or their political subdivisions or of the United 

States, except that national banks organized under the 

national banking law shall not be entitled to exemption 

under this subsection and shall be subject to this chapter 

the same as state banks, provided that such service is 

excluded from employment as defined in the Federal 

Unemployment Tax Act by section 3306(c)(7) of that act; 

(f) service with respect to which unemployment 

insurance is payable under an unemployment insurance system 

established by an act of congress, provided that the 

department· must enter into agreements with the proper 

agencies under such act of congress, which agreements shall 

become effective in the manner prescribed in the Montana 

Administrative Procedure Act for the adoption of rules, to 

provide reciprocal treatment to individuals who have, after 

acquiring potential rights to benefits under this chapter, 
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acquired rights to unemployment insurance under such act of 

congress or who have, after acquiring potential rights to 

unemployment insurance under such act of congress, acquired 

rights to benefits under this chapter; 

(g) services performed in the delivery and 

distribution of newspapers or shopping news from house to 

house and business establishments by an individual under the 

age of 18 years, but not including the delivery or 

distribution to any point or points for subsequent delivery 

or distribution; 

(h) services performed by real estate, securities, and 

insurance salesmen paid solely by commissions and without 

guarantee of minimum earnings; 

(i) service performed in the employ of a school, 

college, or university if such service is performed by a 

student who is enrolled and is regularly attending classes 

at such school, college, or university or by the spouse of 

such a student if such spouse is advised, at the time such 

spouse commences to perform such service, that the 

employment of such spouse to perform such service is 

provided under a program to provide financial assistance to 

such student by such school, college, or university and such 

employment will not be covered by any program of 

unemployment insurance; 

(j) service performed by an individual ~nder--the--age 
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o£~-ii who is enrolled at a nonprofit or public educational 

institution, which normally maintains a regular faculty and 

curriculum and normally has a regularly organized body of 

students in attendance at the place where its educational 

activities are carried on, as a student in a full-time 

progr~ taken for credit at such institution which combines 

academic instruction with work experience if such service is 

40 integ£&1 part of such program and such institution has so 

certified to the employer, except that this subsection shall 

not apply to service performed in a program established for 

or on behalf of an employer or group of employers; 

(k) service performed in the employ of a hospital if 

such service is performed by a patient of the hospital; 

(1) casual labor not in the course of an employer•s 

trade or business performed in any calendar quarter, unless 

the cash remuneration paid for such service is $50 or more 

and such service is performed by an individual who is 

regularly employed by such employer to perform such service. 

"Regularly employed" means the services are perfv:rmed during 

at least 24 days in the same quarter. 

( 2) 11 Employment 11 does not include elected public 

officials. 

(3) Foe the purposes of 39-51-203(6), the term 

11 employment"' does not apply to service performed: 

(a) in the employ of a church or convention or 
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association of churches or an organization which is_ operated 

primarily for religious purposes and which is operated, 

supervised, controlled, or principally supported by a church 

or convention or association of churches; 

(b) by a duly ordained, commissioned, or licensed 

minister of a church in the exercise of his ministry or by a 

member of a religious order in the exercise of duties 

required by such order; 

(C) in the employ of a school which is not an 

institution of higher education, prior to December 31, 1977; 

(d) in a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency or injury or providing remunerative vork 

for individuals who, because of their impaired physical or 

mental capacity, cannot be readily absorbed in the 

competitive labor market by an individual receiving such 

rehabilitation or remunerative work; 

(e) as part of an unemployment work-relief or 

work-training program assisted or financed in whole or in 

part by a federal agency or any agency of a state or 

political subdivision thereof by an individual receiving 

such work relief or work training; or 

(f) for a state prison or other state correctional or 

custodial institution by an inmate of that institution." 
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"39-51-301. 

department. ( 1) 

administer this 

HB 0428/02 

Section 39-51-301, MCA, is amended to read: 

Administration -- duties and powers of 

It shall be the duty of the department to 

chapter and it shall have power and 

authority to adopt, amend, or rescind such rules, to employ 

such persons, make such expenditures, require such reports, 

make such investigations, and take such other action as it 

deems necessary or suitable to that end. s~eh-PHies-eftaii-be 

erree~ive-~pon-pnbiieat±on-ift-~he-maftfter,--not--±neonsistent 

with--the--prov±s±ofts--ei-thie-ehapterr-wh±eh-the-department 

she%%-~Peseriheo 

( 2) The department shall determine its own 

organization ~nd methods of procedure in accordance with the 

provisions of this chapter and shall have an official seal, 

which shall be judicially noticed. 

(3) Whenever the department believes that a change in 

contribution or benefit rates will become necessary to 

protect the solvency of the fund, it shall promptly so 

inform the governor and the legislature and make 

recommendations with respect thereto. 

(4) The department and the board may issue subpoenas 

and compel testimony and the production of evidence, 

including books and records, in regard to any investigation 

or proceeding under this chapter. 1
' 

Section 5. Section 39-51-302, MCA, is amended to read: 
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"39-51-302. Regu%a~±ons---and---genera%---8nd--epeei8% 

Administrative rules. SeftePa%--and--spee~ai--rules--may--be 

ado~~ed;--ameftded;-oP-resc~nded-by-the-depaP~men~-eft%y-a£~er 

p~b%ie-ftear~ng-er-opport~nity-to-be-heard-~hereon,-o~--wh~ch 

proper--no~~ee--ftas--been--~iven7-&eneral-rules-sha%%-beeome 

e~Eeet~ve-%9-days-a~~er-fil±ng-wi~h-~he-seere~ary--o£--s~ate 

and--p~bi±eatfon--in--ene--e~--mere--newspapers--of--generai 

c±reu%a~±e~--±n--~h~s--s~ate.--Speciai--r~%es--snaii--beeome 

e££ecti~e--l9--days--a£~er-no~~£±ea~±en-~o-er-ma±linq-~o-the 

last-~nown-ad~ress-eE-~fte-individ~als-or--eoneerns--affee~ed 

~herebyo--Re~Hlations--may-be-adop~ed,-ameftded;-or-reseinded 

by-ehe-deperemefte-eftd-~haii-beeeme-e~~eee~•e-~n--the--manfter 

aftd--a~-~he-~+me-preseribed-by-law. The department may adopt 

procedural and substantive rules necessary to implement this 

chapter." 

Section 6. 

"39-51-304. 

Section 39-51-304, MCA, is amended to read: 

Personnel. t3::t---E.xeep~---as---o~herwise 

pro~~ded;--the--de~artment-+s-aHthor±zed-to-appointr-fix-~he 

eompeneat±o~r-and-preseribe-~he-dttties-and--pewere--o£--etteh 

ef£ieersr-accountantst-a~torneysr-experte7-and-other-persons 

as--may--be-neeessary-ift-the-performanee-o£-its-d~ties-under 

th±s-ehaptero--~he--department--may--de%e9ate--to--any--e~eh 

persone--stleh-power-and-atttftor~ty-ae-~t-eons~ders-reaeonabie 

and-proper-for-tfte-effee~ive-adminietration-of-this--ehapter 

and--may-±n-+ts-dieeretion-bond-any-person-h8"dT±~~-me"ey-or 
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sigft~-eheeks-here~ft~erv 

tit--Ne-peraen-whe-ia-an-e~!ieer-er-eeaait~ee-member-of 

any-poiitieai-party--er.anization--or--vhe--he%ds--er--is--a 

eaadtda~e-fc~-any-pubiic-or£ice-may-be-appointed-or-eap%eyed 

u~er-this-ehapterT 

t3t The department shall hire personnel to administer 

this chapter in accordance with merit system principles 

adopted by the •erit---aystea--eeuneil department of 

administration." 

hear 

Section 7. Section 39:-51-305, MCA, is amended to read: 

"39-51-305. 

and decide 

Department to appoint appeals referees~ To 

disputed claims, the department shall 

appoint such impartial 

necessary for the proper 

salaried appeals referees as arc 

administration of this chapterT 

ecnsistin~-ce-saiaried-examiners-se%ee~ed in accordance with 

39-51-304. No person shall participate on behalf of the 

department in any case in which he is an interested party. 

The department may designate alternates to serve in the 

absence or disqualification of an appeals refere~ ., 

Section 8. Section 39-51-402, MCA, is amended to read: 

11 39-51-402.. Unemployment insurance fund st:at:fl! 

~reasHrer-ex-o££±c±o custodian-- accounts and deposits. (l) 

The stete--treas~re~ commissioner of labor and industry is 

the ex officio treasurer and custodian of the unemployment 

insurance fund and shall administer such fund in accordance 
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with ~be-direet±ons-ot-the-department-and--ahaii--issue--hi~ 

warraftts--~peft-*t-ift-aeeerCaftee-with-sueh-reguiatiofts-as-the 

~epartmest-shall-preseribe this chapter. lie shall maintain 

within the fund three separate accounts.: 

(a) a clearing account; 

(b) an unemployment trust fund account; and 

(c) a benefit account. 

(2) All eoney payable to the unemployment insurance 

fund, upon receipt theree£ by the department, must be 

£erward~--to-the-ereosurer-whe-shair immediately deposit-it 

deposited in the clearing account. Refunds payable pursuant 

to 39-51-1110 may be paid from the clearing account opeft 

wa~raftts-issaeB-by-ehe-~reastt~er-uftde~-~he-diPeettoa-cf--the 

department. After clearance thereof, all other money in the 

clearinq account must be immediately deposited with the 

secretary of the treasury of the United States to the credit 

of the account of this state in the unemployment trust fund, 

established and maintained pursuant to section 904 of the 

Social Security Act, as amendedT-erty-prev~~toft-ef-iew-in 

this-stete-re%atinq-to-the-deposit1-adm~ntstrat~eftr-reieaee, 

or-disbursement-o£-money-in-the--possessien--er--eustody--of 

this-state-ta-the-eon~rary-notwithstandinq. 

(3) The benefit account consists of all money 

requisitioned for the payment of benefits from this state's 

account in the unemployment trust fund. 
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(4) Except as herein otherwise provided, money in the 

clearing and benefit accounts may be deposited by--the 

~Fese~rer,--~n~er--the--d±reetioft--or-~ne-depsrtment, in any 

bank or public depository in which general funds of the 

state may be deposited, but no public deposit insurance 

charge or premium may be paid out of the unemployment 

insurance fund. 

tSt--~he---treasnrer---shai%---~i¥e---a--separate--boad 

eond±tioned-~poft-the-£aith£n%-per£ormanee-o£-his--duties--as 

en~todian--o£--the--ttnemployment-±nsttranee-fttnd-in-an-amottnt 

£ixed-by-the-department-and-in-a-form-~~e~er~bed-by--iaw--or 

a~~ro~~d--~y--th~--attorn~y--q~n@rai~--Premiome-for-the-~ond 

sh8ii-be-~afd-£rom-the-ttnemp%oyment-in~~ranee-adm±n±etration 

aeeottnt':"" 

Section 9. Section 39-51-1103, MCA, is amended to 

read: 

"39-51-1103. Contributions by employers required -­

payments in lieu thereof authorized for certain employers. 

{l) Contributions shall accrue and become payable by each 

employer for each calendar year in which he is subject to 

this chapter with respect to wages, as defined in 

39-51-20lti9t, paid for employment, as defined in this 

chapter, occurring during such calendar year. 

(2) Such contributions shall become due and be paid by 

each employer to the department for the fund in accordance 
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with such regulations as the department may prescribe and 

shall not be deducted in whole or in part from the wages of 

individuals in his employ. 

(3) In the payment of any contributions, a fractional 

part of a cent shall be disregarded unless it amounts to 

one-half cent or more, in which case it shall be increased 

to 1 cent. 

(4) Nonprofit organizations defined in section 

50l(c)(3) cf the federal Internal Revenue Code and which are 

exempt from tax under section 50l(a) of such code may elect 

to make payments in lieu of contributions. 

(5) The state and its political subdivisions, 

effective January 1, 1977, may elect to make payments in 

lieu of contributions or pay under a special contributions 

plan established for governmental entities only.'' 

Section 10. Section 39-51-1109, MCA, is amended to 

read: 

''39-51-1109. €ontribtttio" Tax appeals. Any person 

aggrieved by any decision, determination, or redetermination 

of the department involving contribution liability, 

contribution rate, application for refund, or the charging 

of benefit payments to employers making payment in lieu of 

contributions is entitled to a review by-the-depe~tme"t-or 

it~-a~thorized-representat±•e,-here±"afte~-refer~ed-~~-a~--a 

dep~tyo--~he--aee±~±on--of--the--dep~ty--i~--eon~±dered--the 
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deeta~en-ef-t"e-departmentT-~he--depertment--er••the--depaty 

eendaetint·-ehe--review-·mey--reEer·the-matter·te·en•appeals 

referee7·mey-~eeide-the•eppi~eet~en-fer-review-en-the--beaia 

o~·-aech··faeta--and-•infermation-a•-may-be-e&tainedT-er-may 

hear-argament-te-aee~re-ferther·!aetaT·-After·-aeeh·-reYiew7 

netiee•·ef·the-deetaien-meet-&e-giwen-te-the•empieyin9-~"*tT 

Seeh•dee*•*•n-made-pare~ant-te·saeh·rewiew-~e-eenoidered•the 

tinel•deelaten-ef-the•depertment-~nieaa-the--eaptertng·-anit 

et~--an:r--eeher~sllch•int:ereated-pertr7-w±tllin-S-ealeftc!ar-dar• 

efter-de~t¥ery-ef-•aeh-net~e~eat~en--er--withrn--1--ea%enc!er 

c!ey•--•f~er--aaeh--netifieatten-was-msilec!-te-his-rast-~new' 

edc!rese7-Eiies-an-appeei•erem--thia--deeieo~nT-·8aeh--appee' 

wili--be--re£erred--to-an·appeais-rereree-whe-aharr-ma~e-llis 

~eete~ens--w±th--~es~e~t--th~re~o--in--ae~erdaftee--vi~h--~fte 

preeedare--preseribed-in-39-5%-2483 in accordance with Title 

2, chapter 4, parts 6 and 7." 

Section 11. Section 39-51-1305, MCA, is amended to 

read: 

11 39-51-1305. Priority of payrnent of contr .. .:..utions due 

under legal dissolutions or distributions. tit In the event 

of any distribution of an employer•s assets pursuant to an 

order of any court under the laws of this state, including 

any receivership, assignment for benefit of creditors, 

adjudicated insolvency, composition, or similar proceeding, 

COntributions then Or thereafter due Shall be paid in full 

-19- HB 428 

1 

2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0428/02 

prior to all other claims, except taxes and claims for wages 

of not more than $250 to each claimant earned within 6 

months of the commencement of the proceeding~ 

tit--fn--the--e•ent--ef--an--empieyer"s-ad;ad~eatten-~n 

bankraptey7--;~dieially--eenf~rmed--extensien--prepesa~7--er 

eempesitien--~nder-the-Pederai-Ban~r~ptey-~et;-eentrib~tiens 

then-er-thereafter-dae-ahaii--be--entitied--te--prier~ty--ef 

payment-ee-a-debt-dde-the-sewerei~n-pewer-as-preYided-by-the 

Benkraptey--Aet--ef-aane-ii7-i938-tehap~-515-5i-Stet~-a4&t~" 

Section 12. Section 39-51-2104, MCA, is amended to 

read: 

"39-51-2104. General benefit eligibility conditions. 

An unemployed individual is eligible to receive benefits for 

any week of total unemployment within his benefit year only 

if the department finds that: 

(1) he has r~9i~~ered--fer-wer~ filed a claim at and 

thereafter has continued to report at an employment office 

in accordance with such regulation as the department may 

prescribe, except that the department may, by regulation, 

prescribe that in cases in which it finds such requirements 

oppressive or inconsistent with the purposes of this 

chapter, an unemployed individual may ~e~~s~e~ file a claim 

and report for work by mail or through other governmental 

agencies: 

tit--he--hs~--mad~--s--eiaim-fo~-benef~ts-±ft-aeeordanee 
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witb-th~-previsiens-e£-39-S%-i46%; 

t3t~ he is able to work and is available for work 

and is seeking work; provided, however, that no claimant is 

considered ineligible in any week of unemployment for 

failure to comply with the provisions of this subsection if 

such failure is due to an illness or disability which occurs 

after he has registered for work and no suitable work has 

been offered to such claimant after the beginning of such 

illness or disability: 

t4tl!l prior to any week for which he claims benefits 

he has been totally unemployed for a waiting period of 1 

week. However, if claimant's benefit year expires during a 

period of compensable unemployment, claimant will continue 

to receive weekly benefits in a new benefit year, if 

otherwise eligible, without interruption to serve the 

waiting week for the new benefit year but will thereafter be 

required to serve the waiting week before receiving benefits 

during subsequent unemployment in the new benefit year. No 

week is counted as a week of total unemployment for the 

purposes of this subsection: 

(a) if benefits have been paid with respect thereto; 

(b) unless the individual was eligible for benefits 

with respect thereto; 

{c) unless it occurs within the benefit year of the 

claimant; 
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(d) unless it occurs after benefits first could become 

payable to any individual under this chapter. 11 

Section 13. Section 39-51-2307, MCA, is amended to 

read: 

"39-51-2307. Disqualification because of student 

status. (1) Effective April 1, 1977, an individual shall be 

disqualified for benefits during the school year (within the 

autumn, winter, and spring seasons of the year) or the 

vacation periods within such school year or during any 

prescribed school term if claimant is a student regularly 

attending an established educational institution. 

(2) Notwithstanding any other provisions in this 

section, no otherwise eligible individual shall be denied 

benefits for any week because he is in training approved by 

the department, nor shall such individual be denied benefits 

with respect to any week in which he is in training approved 

by the department by reason of the application of provisions 

in 39-51-2304 or the application of provisions in 

39-5l-2104t3till_." 

Section 14. Section 39-51-2410, MCA, is amended to 

read: 

''39-51-2410. Finality of board's decision -- judicial 

review. (1) Any decision of the board in the absence of an 

appeal therefrom as herein provided shall become final 30 

days after the date of notification or mailing thereof, 
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except in the case of the department when such decision 

becomes final 20 days following the board's decision, and 

judicial review thereof shall be permitted only after any 

party claiming to be aggrieved thereby has exhausted his 

remedies before the board. The department shall be deemed to 

be a party to any judicial action involving any such 

decision and may be represented in any such action by an 

attorney employed by the department or at the department's 

request, by the attorney general. 

(2) Within 30 days after the date of notification or 

mailing of the decision of the board, any party aggrieved 

thereby may secure judicial review thereof by commencing an 

action in the district court of the county in which said 

party resides and in which action any other party to the 

proceeding before the board shall be made a defendant. In 

such action a petition, which need not be verified but which 

shall state the grounds upon which a review is sought, shall 

be served upon the commissioner of labor and industry e~-h~s 

des±gnee--a:rtd-stteh-serv±ee-sha± i-he-de emed. -eempi: ::: :-~d- s e r vie e 

on-8l%-part1:esr-btt~-there-shai%-ee-%eft-w±th--the--pa~ey--~e 

served---as--many--eepies--or--the--pet±t±en--as--there--are 

delendants-and-the-departmefte-shail-ferthw±th-mail-one--s~eh 

eepy-te-e8eh-stteh-de!endane and all other interested parties 

in the manner provided in the Montana Rules of Civil 

Procedure. 
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(3) With its answer, the department shall certify and 

file with said court all documents and papers and a 

transcript of all testimony taken in the matter, 

with the board's findings of fact and decision. 

together 

The board 

may also in its discretion certify to such court questions 

of law involved in any decision by it. 

(4) Whenever the department seeks review of a deCision 

of the board, all interested parties shall be served with a 

copy of its petition together with all documents filed with 

the court. 

(5) In any judicial proceeding under 39-51-2406 

through 39-51-2410, the findings of the board as to the 

facts, if supported by evidence and in the absence of fraud, 

shall be conclusive and the jurisdiction of said court shall 

be confined to questions of law. Such action and the 

questions so certified shall be heard in a summary manner 

and shall be given precedence over all other civil cases 

except cases arising under the workers• compensation law of 

this state. 

i6) An appeal may be taken from the decision of the 

district court to the supreme court of Montana in the same 

manner, but not inconsistent with the provisions of this 

chapter, as is provided in civil cases. It shall not be 

necessary in any judicial proceeding under this section to 

enter exceptions to the rulings of the board and no bond 
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1 shall be required for entering such appeal. Upon the final 

2 determination of such judicial proceeding, the department 

3 shall enter an order in accordance with such determination." 

4 NEW SECTION. SECTION 15. COLLECTION OF BENEFIT 

5 OVERPAYMENTS. A PERSON WHO RECEIVES BENEFITS NOT AUTHORIZED 

6 BY THIS CHAPTER SHALL REPAY TO THE DEPARTMENT, EITHER 

7 DIRECTLY OR AS AUTHORIZED BY THE DEPARTMENT, BY OFFSET OF 

8 FUTURE BENEFITS TO WHICH HE MAY BE ENTITLED, OR BY A 

9 COMBINATION OF BOTH SUCH METHODS, A SUM EQUAL TO THE AMOUNT 

10 RECEIVED BY HIM UNLESS THE DEPARTMENT FINDS THAT THE 

11 BENEFITS WERE RECEIVED THROUGH NO FAULT OF THE PERSON AND 

12 THE RECOVERY OF SUCH BENEFITS WOULD BE AGAINST EQUITY AND 

13 GOOD CONSCIENCE. 

14 NEW SECTION. Section 16. Extension of authority. Any 

15 existing authority of the department of labor and industry 

16 to make rules an the subject of the provisions of this act 

17 is extended to the provisions of this act. 

18 NEW SECTION. Section 17. Effective date. This act is 

19 effective on passage and approval. 

-End-
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l STATEMENT OF INTENT 

2 HOUSE BILL 428 

3 House Business and tabor Committee 

4 

5 A statement of intent is needed for this bill because 

6 section 5 amends 39-Sl-302 to clarify, modernize, and make 

7 more direct the existing grant of authority to the 

8 department of labor and industry to adopt unemployment 

9 compensation rules, and section 6 amends 39-51-304 to 

10 substitute the department of administration for the merit 

11 system council as the agency adopting merit system 

12 principles to be followed by the department of labor and 

13 industry in hiring personnel to administer the unemployment 

14 compensation law. 

15 Bath amendments are for purposes of coordinating 

16 existing rulemaking authority with prior changes in the law. 

17 Each department should continue its current rules in effect 

18 and continue to adopt rules in the areas in which it is 

19 already adopting rules. 

REFERENCE BILL 
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HOUSE BILL NO. 428 

INTRODUCED BY MILES 

BY REQUEST OF THE DEPARTMENT 

OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: ''AN ACT TO GENERALLY REVISE THE 

UNEMPLOYMENT INSURANCE LAW; AMENDING SECTIONS 39-51-201, 

39-51-202, 39-51-204, 39-51-301, 39-51-302, 39-51-304, 

39-51-305, 39-51-402, 39-51-1103, 39-51-1109, 39-51-1305, 

39-51-2104, 39-51-2307, AND 39-51-2410, MCA; AND PROVIDING 

AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-51-201, MCA, is amended to read: 

"39-51-201. General definitions. As used in this 

chapter, unless the context clearly requires otherwise, the 

following definitions apply: 

tft--~he--word--uadm±n±~tratorn--re£er~--to--a---~er~on 

appo±nted--ey--~he--eomm~~e±oner--o£--~abor--and-±nd~~try-to 

d±reet-and-adm±n±~ter-t~e-tlnempioyment--tnetlranee--iaw~--and 

~edera~----iawe----£aii±ng----w±thtn---the---adm±n±etrater~s 

ja;r±ed±et±ono 

t-i!till "Annual payroll" means the total amount of 

wages paid by an employer, regardless of the time of 

payment, for employment during a calendar year. 

~n• <evW•«ve council 
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t3t--uAnnttai-totai-payPoilU-means-the-totai-o£-the-£oHP 

q~8rter~-o£-eotal-payrolls--o£--an--em~~eyer--preeeding--the 

eemp~tation-date-as-£ixed-herein. 

t4ti.ll 11 Base period" means the first four of the last 

five completed calendar quarters immediately preceding the 

first day of an individual 1 s benefit year. However, in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. For an individual who fails to 

meet the qualifications of 39-51-2105 due to a temporary 

total disability as defined in 39-71-116 or a similar 

statute of another state or the United States, the base 

period means the first four quarters of the last five 

quarters preceding the disability if a claim for 

unemployment benefits is filed within 18 months of the 

individual•s last employment. 

t5till 11 Benefits 11 means the money payments payable to 

an individual, as provided in this chapter, with respect to 

his unemployment. 

t6till 11 Benefit year 11
, with respect to any individual, 

means the 52 consecutive-week period beginning with the 

first day of the calendar week in which such individual 

files a valid claim for benefits, except chat the benefit 

year shall be 53 weeks if filing a new valid claim would 
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result in overlapping any quarter of the base year of a 

previously filed new claim. A subsequent benefit year may 

not be established until the expiration of the current 

benefit year. However, in the case of a combined-wage claim 

pursuant to the arrangement approved by the secretary of 

labor of the United States, the base period is the period 

applicable under the unemployment law of the paying state. 

tTtill "Board 11 means the board of labor appeals 

provided for in Title 2, chapter 15, part 17. 

t8till 11 Calendar quarter" means the period of 3 

consecutive calendar months ending on March 31, June 30, 

September 30, or December 31. 

t9tffi ••contributions~~ means the money payments to the 

state unemployment insurance fund required by this chapter. 

ti9till_ "Departrnent 11 means the department of labor and 

industry provided for in Title 2, chapter 15, part 17. 

t:i:itffi "Employing unit 11 means any individual or 

organization, 

political 

partnership, 

including the 

subdivisions 

association, 

state government, any of its 

or instrumentalities, any 

trust, estate, joint-stock 

company, insurance company, or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person which has or subsequent to January 1, 1936, 

had in its employ one or more individuals performing 
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services for it within this state, except as provided under 

subsections (8) and (9) of 39-51-203. All individuals 

performing services within this state for any employing unit 

which maintains two or more separate establishments within 

this state are considered to be employed by a single 

employing unit for all the purposes of this chapter. Each 

individual employed to perform or assist in performing the 

work of any agent or employee of an employing unit is deemed 

to be employed by such employing unit for the purposes of 

this chapter, whether such individual was hired or paid 

directly by such employing unit or by such agent or 

employee, provided the employing unit has actual or 

constructive knowledge of the work. 

tiitl!.Ql_ "Employment office" means a free public 

employment office or branch thereof operated by this state 

or maintained as a part of a state-controlled system of 

public employment offices or such other free public 

employment offices operated and maintained by the United 

States government or its instrumentalities as the department 

may approve. 

ti3tJ..l!l "Fund" means the unemployment insurance fund 

established by this chapter to which all contributions and 

payments in lieu of contributions are required and from 

which all benefits provided under this chapter shall be 

paid. 
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ti4till.l 11 Gross misconduct" means a criminal act, other 

than a violation of a motor vehicle traffic law, for which 

an individual has been convicted in a criminal court or has 

admitted or conduct which demonstrates a flagrant and wanton 

disregard of and for the rights or title or interest of a 

fellow employee or his employer. 

t:l:5t1!11 "Hospi.tal" means an institution which has been 

licensed, certified, or approved by the state as a hospital. 

t%6tll.!l (a) "Institution of higher education 1
•, for the 

purposes of this part, means an educational institution 

which; 

(i) admits as regular students only individuals having 

a certificate of graduation from a high school or the 

recognized equivalent of such a certificate; 

Iii) is legally authorized in this state to provide a 

program of education beyond high school; 

(iii) provides an educational program for which it 

awards a bachelor's or higher degree or provides a program 

which is acceptable for full credit toward such a degree, a 

program of postgraduate or postdoctoral studies, or a 

program of training to prepdre students for gainful 

employment in a recognized occupation; and 

(iv) is a public or other nonprofit institution. 

(b) Notwithstanding any of the foregoing provisions of 

this subsection, all colleges and universities in this state 
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are institutions of higher education for purposes of this 

part. 

fl=1t1..!,ll "State" includes, in addition to the states of 

the United States of America, the District of Columbia, 

Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

tlBt.1...!!l "Unemployment insurance 

means the unemployment insurance 

established by this chapter from 

administration fund" 

administration fund 

which administrative 

expenses under this chapter shall be paid. 

f%9t.l!ll (a) "Wages" means all remuneration payable for 

personal services, including commissions and bonusesL aftd 

the cash value of all remuneration payable in any medium 

other than cash, and backpay received pursuant to a dispute 

related to employment. The reasonable cash value of 

remuneration payable in any medium other than cash shall be 

estimated and determined in accordance with rules prescribed 

by the department. 

(b) The term 11 Wages 11 does not include: 

(i) the amount of any payment made to or on behalf of 

an employee by an employer on account of: 

(A) 

(B) 

retirement; 

sickness or accident disability; 

(C) medical and hospitalization expenses in connection 

with sickness or accident disability; or 

(D) death; 
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(ii) remun~ration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and request of such county welfare office. 

ti!9t..L!!U "Week" means a period of 7 consecutive 

calendar days ending at midnight on Saturday. 

tZ!it.i..!2.1 An individual's 11 weekly benefit amount" means 

the amount of benefits he would be entitled to receive for 1 

week of total unemployment.'' 

Section 2. Section 39-51-202, MCA, is amended to read: 

"39-51-202. Employer defined. "Employer•• means: 

(l} any employing unit whose total annual payroll 

within either the current or preceding calendar year exceeds 

the sum of $566 2±,566 $1,000; 

{2) any individual or employing unit which acquired 

the organization, trade, or business or substantially all of 

the assets thereof of another which at the time of such 

acquisition was an employer subject to this chapteri 

(3) any individual or employing unit which acquired 

the organization, trade, or business or substantially all 

the assets thereof of another employing unit not an employer 

subject to this chapter and which, if subsequent to such 

acquisition it were treated as a single unit with such other 

employing unit, would be an employer under subsection (l) of 

this section; 

(4) any employing unit not an employer by reason of 
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any other subsection of this section for which, within 

either the current or preceding calendar year, service is or 

was performed with respect to which such employing unit is 

liable for any federal tax against which credit mdy be 

taken for contributions paid into a state unemployment fund 

or an employing unit which, as a condition for approval of 

this chapter for full tax credit against the tax imposed by 

the Federal Unemployment Tax Act, is required pursuant to 

such act to be an employer under this chapter; 

(5) any employing unit which, having become an 

employer under subsection ( 1), ( 2), ( 3), or { 4) has not, 

under 39-51-1101, ceased to be an employer subject to this 

chapter: or 

(6) for the effective period of its election ~ulsuant 

to 39~51-1102, any other employing unit which has elected to 

become fully subject to this chapter.'' 

Section 3. Section 39-51-204, MCA, is amended to read: 

''39-51-204. Exclusions from definit~on of employment. 

(1) The term ''employment'' does not include: 

(a) agricultural labor, except as provided in 

39-51-203(8); 

{b) domestic service in a private home, local college 

club, or local chapter of a college fraternity or sorority, 

except as provided in 39-51-203(9); 

(c) service performed as an officer or member of the 
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crew of a vessel on the navigable waters of the United 

States; 

(d) service performed by an individual in the employ 

of his son, daughter, or spouse and service performed by a 

child under the age of 21 in the employ of his father or 

mother; 

(e) service performed in the employ of any other state 

or its political subdivisions or of the United States 

government or of an instrumentality of any other state or 

states or their political subdivisions or of the United 

States, except that national banks organized under the 

national banking law shall not be entitled to exemption 

under this subsection and shall be subject to this chapter 

the same a~ state banks, provided that such service is 

excluded from employment as defined in the Federal 

Unemployment Tax Act by section 3306(c}(7} of that a~t; 

(f) service with respect to which unemployment 

insurance is payable under an unemployment insurance system 

established by an act of congress, provided that the 

department must enter into agreements with the proper 

agencies under such act of congress, which agreements shall 

become effective in the manner prescribed in the Montana 

Administrative Procedure Act for the adoption of rules, to 

provide reciprocal treatment to individuals who have, after 

acquiring potential rights to benefits under this chapter, 
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acquired rights to unemployment insurance under such act of 

congress or who have, after acquiring potential rights to 

unemployment insurance under such act of congress, acquired 

rights to benefits under this chapter; 

(g) services performed in the delivery and 

distribution of newspapers or shopping news from house to 

house and business establishments by an individual under the 

age of 18 years, but not including the delivery or 

distribution to any point or points for subsequent delivery 

or distribution; 

(h) services performed by real estate, securities, and 

insurance salesmen ·paid solely by commissions and without 

guarantee of minimum earnings: 

(i) service performed in the employ of a school, 

college, or university if such service is performed by a 

student who is enrolled and is regularly attending classes 

at such school, college, or university or by the spouse of 

such a student if such spouse is advised, at the time such 

spouse commences to perform such service, that the 

employment of such spouse to perform such service is 

provided under a program to provide financial assistance to 

such student by such school, college, or university and such 

employment will not be covered by any program of 

unemployment insurance; 

(j} service performed by an individual tln6e~--the--a9e 
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o£--ii who is enrolled at a nonprofit or public educational 

institution, which normally maintains a regular faculty and 

curriculum and normally has a regularly organized body of 

students in attendance at the place where its educational 

activities are carried on, as a student in a full-time 

program taken for credit at such institution which combines 

academic instruction with work experience if such service is 

an integral part of such program and such institution has so 

certified to the employer, except that this subsection shall 

not apply to service performed in a program established for 

or on behalf of an employer or group of employers; 

(k) service performed in the employ of a hospital if 

such service is performed by a patient of the hospital; 

(1) casual labor not in the course of an employer's 

trade or business performed in any calendar quarter, unless 

the cash remuneration paid for such service is $50 or more 

and such service is performed by an individual who is 

regularly employed by such employer to perform such service. 

"Regularly employed" means the services are performed during 

at least 24_ days in the same quarter. 

(2) "Employment" 

officials. 

does not include elected public 

13) For the purposes of 39-51-20316), the term 

"employment" does not apply to service performed: 

(a) in the employ of a church or convention or 
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association of churches or an organization which is operated 

primarily for religious purposes and which is operated, 

supervised, controlled, or principally supported by a church 

or convention or association of churches; 

(b) by a duly ordained, commissioned, or licensed 

minister of a church in the exercise of his ministry or by a 

member of a religious order in the exercise of duties 

required by such order; 

(c) in the employ of a school which is not an 

institution of higher education, prior to December 31, 1977; 

(d) in a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency or injury or providing remunerative work 

for individuals who, because of their impaired physicll or 

mental capacity, cannot be readily absorbed in the 

competitive labor market by an individual receiving such 

rehabilitation or remunerative work; 

le) as part of an unemployment work-relief or 

work-training program assisted or financed in whole or in 

part by a federal agency or any agency of a state or 

political subdivision thereof by an individual receiving 

such work relief or work training; or 

{f) for a state prison or other state correctional or 

custodial institution by an inmate of that institution." 
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Section 4. Section 39-51-301, MCA, is amended to read: 

''39-51-301. Administration -- duties and powers of 

department. (1) It shall be the duty of the department to 

administer this chapter and it shall have power and 

authority to adopt, amend, or rescind such rules, to employ 

such persons, make such expenditures, require such reports, 

make such investigations, and take such other action as it 

deems necessary or suitable to that end. s~eh-Pttlee-shai±-be 

ei£ective-~pe~-~~blieation-±ft-the-Maft~e~,--not--ineons±stent 

with--the--p~evisions--ef-this-ehapter,-wh±eh-the-department 

~heH-prescribe• 

( 2) The department shall determine its own 

organization and methods of procedure in accordance with the 

provisions of this chapter and shall have an official seal, 

which shall be judicially noticed. 

(3} Whenever the department believes that a change in 

contribution or benefit rates will become necessary to 

protect the solvency of the fund, it shall promptly so 

inform the governor and the legislature and make 

recommendations with respect thereto. 

(4) The department and the board may issue subpoenas 

and compel testimony and the production of evidence~ 

including books and records, .. in regard to any j.nvestigation 

or proce~dinq under this chapter." 

Section 5. Section 39-51-302, MCA, is amended to read: 
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"39-51-302. Req~ia~ions---end---g~n~rai---an~--speeia% 

Administrative rules. 6enerai--and--~peeial--rnles--may--be 

ado~tedT--amended,-or-r@seinded-by-the-department-oftiy-a~ter 

pdbiie-hearinq-or-opportnnity-~o-be-heard-thereon7-o£--whieh 

proper--notiee--ha~--been--given~-senera%-r~ies-~hall-heeome 

eff~e~~ve-%9-days-after-filiftg-with-the-~eere~ary--of--state 

and--pnbiiea~ion--~n--efte--or--more--newspaper~--e£--gefteral 

eire~%a~ieft--in--this--s~ateo--Speeiai--r~lee--~hall--beeome 

effeetive--i6--days--af~er-net+Eieation-to-or-ma±lin9-te-t~e 

ia~t-kftown-address-ef-the-individ~als-or--eonee~ns--affeeted 

ther~byo--Req~iations--may-he-adopted7-amended,-or-re~einded 

by-the-department-and-eha±±-eeeome-e££eetive-in--~he--manner 

and--at-the-t±me-preser±bed-by-lawo The department may adopt 

procedural and substantive rules necessary to implement this 

chapter.n 

Section 6. 

"39-51-304. 

Section 39-51-304, MCA, is amended to read: 

Personnel. tlt---Bxcept---a~---etherw~ee 

prov±d~d,--the--department-±~-a~~her±~ed-to-appoint,-~±x-~he 

eompen~ationy-and-preser±be-the-d~t±ee-and--powere--or--~tleh 

officers,-aeeonntant~r-attorneys 7 -experte,-and-other-per~one 

as--May--be-neee~~ary-in-the-performanee-of-±te-dttt±es-nnder 

th±s-ehapter.--~he--department--may--deie9ate--to--any--etleh 

per~ons--stteh-~ewer-a~d-8tlthority-a~-it-eo~~~ders-rea~onab±e 

and-p~oper-Eor-the-eftee~t~e-adm±ni~tret±on-o£-thi~--eha~ter 

and--may-in-±t~-d±~eree±on-eond-any-person-ha~di±n9-~~ney-or 
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s~gn±n9-eheeks-here~ndero 

ti7--Ho-person-who-is-an-o££ieer-or-eomm±~~ee-member-o£ 

e"y-po~±t±ea%-party--organiza~ien--or--who--holds--or--is--e 

eandidate-Eor-any-pttb%ie-o££iee-may-be-appointed-or-employed 

~nder-tki~-ehaptero 

t3t The department shall hire personnel to administer 

this chapter in 

adopted by 

accordance with merit system principles 

the merie---system--eott"eil department of 

administration.•• 

Section 7. section 39-51-305, MCA. is amended to read: 

"39-51-305. Department to appoint appeals referees. To 

hear and decide disputed claims, the department shall 

appoint such impartial salaried appeals referees as are 

necessary for the proper administration of this chapter7 

eoft~i~tiftg-o£-salaried-exam±ft~r~-~eieeted in accordance with 

39-51-304. No person shall participate on behalf of the 

department in any case in which he is an interested party. 

The depa~tment may designate alternates to serve in the 

absence or disqualification of an appeals referee." 

Section 8. Section 39-51-402, MCA, is amended to read: 

n39-51-402. Unemployment insurance fund ~~e:te 

eree:s~rer-ex-offic±o custodian -- accounts and deposits. (1) 

The ~ee:te--trea~tlrer commissioner of labor and industry is 

the ex officio treasurer and custodian of the unemployment 

insurance fund and shall administer such fund in accordance 
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with ~he-diree~ion~-e£-the-department-and--~hall--~~~tl~--hi~ 

we:rre:nt~--~pon-±t-in-aeeordenee-with-~tteh-re9ttlat±on~-as-the 

department-shall-prescribe this chapter. He shall maintain 

within the fund three separate accounts: 

{a) a clearing account; 

{b) an unemployment trust fund account; and 

{C) a benefit account. 

(2) All money payable to the unemployment insurance 

fund, upon receipt thereof by the department, must be 

£orwarded--ee-th~-treas~rer-who-shall immediately ~epos±~-±t 

deposited in the clearing account. Refunds payable pursuant 

to 39-51-1110 may be paid from the clearing account tlpo~ 

warrants-iss~ed-by-the-tr~asttrer-ttnder-tke-d±reet±on-o£--the 

departmeftt. After clearance thereof, all other money in the 

clearing account must be immediately deposited with the 

secretary of the treasury of the United States to the credit 

of the account of this state in the unemployment trust fund, 

established and maintained pursuant to section 904 of the 

Social Security Act, as amended7 -any-pro~i~±on-of-Xaw~±n 

thi~-~tate-relat±ng-to-the-depos±t,-adm±~±strat±on,-re±ease, 

or-d±sbtlrsement-o£-money-in-the--poe~e~s±on--or--~ttstody--of 

tkis-st~te-to-the-eontrary-notwithstandin~. 

(3) The benefit account consists of all money 

requisitioned for the payment of benefits from this state•s 

account in the unemployment trust fund. 
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(4) Except as herein otherwise provided, money in the 

clearing and benefit accounts may be deposited by--the 

t~e8e~rer,--ttnde~--th~--d~~eetion--o£-the-department7 in any 

bank or public depository in which general funds of the 

state may be deposited, but no public deposit insurance 

charge or premium may be paid out of the unemployment 

insurance fund. 

t5t--The---tre8ettrer---ehall---give---a--~eparate--bond 

eond±t±oned-ur-on-the-£aith£ttl-per£ormanee-o£-his--duties--as 

ettstodian--o£--the--~nemp!oyment-insttrance-fttnd-in-an-amottnt 

fixed-by-the-dep8rtmeftt-8ftd-ift-a-£erm-pre~eribed-by--law--er 

~pproved--by--the--attorney--general.--Prem±ttms-for-the-bond 

shal%-be-paid-£~om-tne-tl~employment-ins~ranee-edm±nistration 

aeeottl'\i:7'1 

Section 9. Section 39-51-1103, MCA, is amended to 

read: 

"39-51-1103. Contributions by employers required -­

payments in lieu thereof authorized for certain employers. 

(l) Contributions shall accrue and become payable by each 

employer for each calendar year in which he is subject to 

this chapter with respect to wages, as defined in 

39-51-20lt~9t 1 paid for employment, as defined in this 

chapter, occurring during such calendar year. 

{2) Such contributions shall become due and be paid by 

each employer to the department for the fund in accordance 
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with such regulations as the department may prescribe and 

shall not be deducted in whole or in part from the wages of 

individuals in his employ. 

{3) In the payment of any contributions, a fractional 

part of a cent shall be disregarded unless it amounts to 

one-half cent or more, in which case it shall be increased 

to 1 cent. 

(4) Nonprofit organizations defined in section 

50l(c)(J) of the federal Internal Revenue Code and which are 

exempt from tax under section SOl(a) of such code may elect 

to make payments in lieu of contributions. 

(5) The state and its political subdivisions, 

effective January 1, 1977, may elect to make payments in 

lieu of contributions or pay under a special contributions 

plan established for governmental entities only." 

Section 10. Section 39-51-1109, MCA, is amended to 

read: 

''39-51-1109. €ofttrib~tie~ Tax appeals. Any person 

aggrieved by any decision, determination, or redetermination 

of the department involving contribution liability, 

contribution rate, application for refund, or the charging 

of benefit payments to employers making payment in lieu of 

contributions is entitled to a review ~y-tn~-dep~rement-o~ 

±t~-ettthe~±~ed-~epr~~entet±~e,-~ere±~after-referred-to-a~--a 

depttty7--The--dec±~±on--o£--the--rleputy--±~--~on~tdered--the 
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deeis~on-o£-~he-deper~men~.-~h~--department--or--tke--dep~ty 

eo~dttet±ng--the--review--mey--refer-the-matter-to-en-eppea+~ 

re£ereer-mey-dee±de-the-app±±eation-for-rev±ew-on-the--besis 

o£--s~eh--faets--and--in£ormat±on-ae-may-he-oeta±nedr-or-may 

hear-arg~ment-to-see~re-E~rther-£aets•--A£ter--stteh--review, 

not±ee--ot-the-deeieion-mttst-be-given-to-the-emp~oy±ng-ttn±t• 

Stteh-dee±s±on-made-pttrsttftnt-te-stteh-review-is-eons±dered-the 

~ina%-dee±s±on-o£-the-department-ttn±ess-the--empioy±ng--ttn±t 

or--any--other-stteh-interested-party,-w±th±n-S-eaiendar-days 

a£ter-dei±very-of-stteh-noti£iea~ion--or--w~~h~~--T--eaiendar 

days--ar~~r--~~eh--not~tieat±on-wae-ma±ted-to-his-last-known 

address1-E±les-an-a~pear-£rom--th±s--d~eision.--s~en--appeai 

wili--be--referred--to-an-a~peais-ref~ree-who-shail-ma~e-b±s 

deeis±ons--with--respeet--thereto--±n--aeeordanee--w±th--the 

proeedttre--preseribed-in-39-5l-i463 in accordance with Title 

2, chapter 4, parts 6 and 7." 

Section 11. Section 39-51-1305, MCA, is amended to 

read: 

"39-51-1305. Priority of payment of contributions due 

under legal dissolutions or distributions. tit In the event 

of any distribution of an employer's assets pursuant to an 

order of any court under the laws of this state, including 

any receivership, assignment for benefit of creditors, 

adjudicated insolvency, composition, or similar proceeding, 

contributions then or thereafter due shall be paid in full 
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prior to all other claims, except taxes and claims for wages 

of not more than $250 to each claimant earned within 6 

months of the commencement of the proceeding. 

t%t--I"--the--eve"t--o£--an--employer~s-ad;ttd±e8t±on-in 

ban~rttptey,--judieially--eoft~trmed--exee~sion--prope~a~,--or 

eemposieion--ttnder-~h~-P~deral-Ban~rttptey-Aet,-eonerthHtien~ 

~hen-or-therea£ter-d~e-shall--be--ene±e±ed--to--priority--~r 

paym@nt-a~-a-debt-d~~-the-sov@r~ign-power-as-provided-by-ehe 

Banl<r "P ~ ey--Ae~- -ef-d'.,ne- i!i!-,--% 9 38-tehap-.- 5 '15- 5 i!-Stat •- 8 +6 t-. " 

Section 12. Section 39-51-2104, MCA, is amended to 

read: 

"39-51-2104. General benefit eligibility conditions. 

An unemployed individual is eligible to receive benefits for 

any week of total une~ployment within his benefit year only 

if the department finds that: 

( 1) he has re9-iseere0.--£or-worlt f i lee;]_~_._ claim at and 

thereafter has continued to report at an employment office 

in accordance with such regulation as the department may 

prescribe, except that the department may, by regulation, 

prescribe that in cases in which it finds such requirements 

oppressive or inconsistent with the purposes of this 

chapter, an unemployed individual may r~tJ±!Itet" file_ a claim 

and report for work by mail or through other governmental 

agencies; 

tit--h~--ha!l--made--a--ela±m-ror-benefte~-in-eeeord~nee 
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w~th-the-prov~s~ofts-of-39-5t-i48i~ 

t3till he is able to work and is available for work 

and is seeKing work; provided, however, that no claimant is 

considered ineligible in any week of unemployment for 

failure to comply with the provisions of this subsection if 

such failure is due to an illness or disability which occurs 

after he has registered for work and no suitable work has 

been offered to such claimant after the beginning of such 

illness or disability; 

t4t111 prior to any week foe which he claims benefits 

he has been totally unemployed for a waiting period of 1 

week. However, if claimant 1 s benefit year expires during a 

period of compensable unemployment, claimant will continue 

to receive weekly benefits in a new benefit year, if 

otherwise eligible, without interruption to serve the 

waiting week for the new benefit year but will thereafter be 

required to serve the waiting week before receiving benefits 

during subsequent unemployment in the new benefit year. No 

week is counted as a week of total unemployment for the 

purposes of this subsection: 

{a) if benefits have been paid with respect thereto; 

[b) unless the individual was eligible for benefits 

with respect thereto; 

(c) unless it occurs within the benefit year of the 

claimant; 
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(d) unless it occurs after benefits first could become 

payable to any individual under this chapter .•• 

Section 13. Section 39-51-2307, MCA, is amended to 

read: 

"39-51-2307. Disqualification because of student 

status. (1) Effective April 1, 1977, an individual shall be 

disqualified for benefits during the school year (within the 

autumn, winter, and spring seasons of the year) or the 

vacation periods within such school year or during any 

prescribed school term if claimant is a student regularly 

attending an established educational institution. 

(2) Notwithstanding any other provisions in this 

section, no otherwise eligible individual shall be denied 

benefits for any week because he is in training approved by 

the department, nor shall such individual be denied benefits 

with respect to any week in which he is in training approved 

by the department by reason of the application of provisions 

in 39-51-2304 or the application of provisions in 

39-51-2l04t3till-" 

Section 14. Section 39-51-2410, MCA, is amended to 

read: 

''39-51-2410. Finality of board's decision -- judicial 

review. (1) Any decision of the board in the absence of an 

appeal therefrom as herein provided shall become final 30 

days after the date of notification or mailing thereof, 
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except in the case of the depar·tment when such decision 

becomes final 20 days following the board's decision, and 

judicial review thereof shall be permitted only after any 

party claiming to be aggrieved thereby has exhausted his 

remedies before the board. The department shall be deemed to 

be a party to any judicial action involving any such 

decision and may be represented in any such action by an 

attorney employed by the department or at the department's 

request, by the attorney general. 

{2) Within 30 days after the date of notification or 

mailing of the decision of the board, any party aggrieved 

thereby may secure judicial review thereof by commencing an 

action in the district court of the county in which said 

party resides and in which action any other party to the 

proceeding before the board shall be made a defendant. In 

such action a petition, which need not be verified but which 

shall state the grounds upon which a review is sought, shall 

be served upon the commissioner of labor and industry or-b±~ 

d~si~nee--a~d-s~eh-serv±ee-sha~~-be-deemed-eomp%eeed-serv±ee 

on-ell-pertie~,-b~t-there-~hei±-be-±eft-w±th--the--perty--~o 

~erved---es--meny--eepies--or--the--pet±e±on--as--there--are 

deEendants-anO-the-departmene-sna±l-Eorehw±th-ma±l-one--s~eh 

eopy-eo-eaeh-stleh-defendane and all other interested parties 

in th~ manner provided i~ the Montana Rules of Civil 

Procedu~. 
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(3) With its answer, the department shall certify and 

file with said court all documents and papers and a 

transcript of all testimony taken in the matter, together 

with the board's findings of fact and decision. The board 

may also in its discretion certify to such court questions 

of la~ involved in any decision by it. 

(4) Whenever the department seeks review of a decision 

of the board, all interested parties shall be served with a 

copy of its petition together with all documents filed with 

the court. 

(5) In any judicial proceeding under 39-51-2406 

through 39-51-2410, the findings of the board as to the 

facts, if supported by evidence and in the absence of fraud, 

shall be conclusive and the jurisdiction of said court shall 

be confined to questions of law. Such action al1d the 

questions so certified shall be heard in a summary manner 

and shall be given precedence over all other civil cases 

except cases arising under the workers' compensation law of 

this state. 

(6) An appeal may be taken from the decision of the 

district court to the supreme court of Montana in the same 

manner, but not inconsistent with the provisions of this 

chapter, as is provided in civil cases. It shall not be 

necessary in any judicial proceeding under this section to 

enter exceptions to the rulings of the board and no bond 
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l shall be required for entering such appeal. Upon the final 

2 determination of such judicial proceeding, the department 

3 shall enter an order in accordance with such determination." 

4 NEW SECTION. SECTION 15. COLLECTION OF BENEFIT 

5 OVERPAYMENTS. A PERSON WHO RECEIVES BENEFITS NOT AUTHORIZED 

6 BY THIS CHAPTER SHALL REPAY TO THE DEPARTMENT, EITHER 

7 DIRECTLY OR AS AUTHORIZED BY THE DEPARTMENT, BY OFFSET OF 

8 FUTURE BENEFITS TO WHICH HE MAY BE ENTITLED, OR BY A 

9 COMBINATION OF BOTH SUCH METHODS, A SUM EQUAL TO THE AMOUNT 

lO RECEIVED BY HIM UNLESS THE DEPARTMENT FINDS THAT THE 

11 BENEFITS WERE RECEIVED THROUGH NO FAULT OF THE PERSON AND 

12 THE RECOVERY OF SUCH BENEFITS WOULD BE AGAINST EQUITY AND 

13 GOOD CONSCIENCE. 

14 NEW SECTION. Section 16. Extension of authority. Any 

15 existing authority of the department of labor and industry 

16 to make rules on the subject of the provisions of this act 

17 is extended to the provisions of this act. 

18 NEW SECTION. Section 17. Effective date. This act is 

19 effective on passage and approval. 

-End-
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