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[HOuS E-BILL NO. HQAF
1nTRODUCED BY /Hiled

BY REQUEST OF THE DEPARTMENT

OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
UNEMPLOYMENT INSURANCE LAW; AMENDING SECTIONS 39-51-201,
39-51-2a2, 39-51-204, 39-51-301, 39-51-302, 39-51-1304,
39-51-30%, 39-51-402, 39-51-1103, 39-51-1109, 39-51-1305,
319-51-2104, 39-51-2307, AND 39-51-2410, MCA; AND PROVIDING

AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA, is amended to read:
»39-51-201. General definitions. As wused 1in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:
fit3--Phe--word--Ladmintstrator!--refers--to--a---peraen
appointed--py--the--commissioner--of--iabor--and-industry-to
direct-and-admintster—the-unemplroyment--insurance—--tawa--and
federai----tawa--——fatttng-——-within--—-the---administrator's

Jurtadictions
+24{1) "annual payroll" means the total amount of

wages paid by an employer, regardless of the time of

payment, for employment during a calendar year.
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£3y--danndai-total-payrotii-mesns-the-totat-of-the-four
quarters-of-totat-payretis--sf--an--employer—-preceding-——the
computatrisn-date-as-fixed-hereins

t4+{2) "Base period" means the first four of the last
five completed calendar quarters immediately preceding the
first day of an individual's benefit year. However, in the
case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the
base pericd shall be that applicable under the unemployment
law of the paying state. For an individual who fails to
meet the qualifications of 35-51-2105 due to a temporary
total disability as defined in 39-71-116 or a similar
statute of another state or the United States, the base
period means the first four quarters of the last five
guarters preceding the disability if a claim for
unemployment benefits is filled within 18 months of the
individual's last employment.

15%({3) "Benefits" means the money payments payable to
an individual, as provided in this chapter, with respect to
his unemployment.

t6%(4) "Benefit year", with respect to any individuail,
means the 52 <¢onsecutive-week period beglinning with the
first day of the calendar week in which such individual
files a wvalid claim for benefits, except that the benefit

year shall be 53 weeks if filing a new wvalid claim would

INTRODUCED BILL
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result in overlapping any quarter of the base year of a
previously filed new claim. A subseguent benefit year may
not be established wuntil the expiration of the current
benefit year. However, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor of the United States, the base peried is the period
applicable under the unemployment law of the paying state.

€7+{5) "Board" means the board of labor appeals
provided for in Title 2, chapter 15, part 17.

t83(6) "Calendar gquarter" means the period of 3
consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

£93(7) ‘"Contributions"” means the money payments to the
state unemployment insurance fund required by this chapter.

t3€3(8) “Department" means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

€¥+3(9) "Employing urit" means any individual or
organization, including the state government, any of its
political subdivisions or instrumentalities, any
partnership, agssociation, trust, estate, joint=-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the 1legal representative of a
deceased person which has or subseguent to January 1, 1936,

had in its employ o©ne or more individuals performing
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servicas for it within this state, except as provided under
subsections ({8) and (%) of 39-51-203. All individuals
performing services within this state for any employing unit
which maintains two or more separate establishments within
this state are considered to be employed by a single
employing unit for all the purposes of this chapter. Eacn
individual employed to perform or assist in performing the
work of any agent or employee of an employing unit 1s deemed
to be employed by such employing unit for the purposes of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing wunit has actual or
constructive knowledge of the work.

t32+§10) "Employment office" means a free public
employment office or branch thereof operated by this state
or maintained as a part of a state-controlled system of
public employment offices or such other free public
employment offices operated and maintained by the United
States government or its instrumentalities as the department
may approve.

+333(11) “Fund" means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required and from
which all benefits provided wunder this chapter shall bhe

paid.
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t44(12) "Gross misconduct" means a criminal act, other
than a violation of a motor vehicle traffic law, for which
an individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or his employer.

{154 (13) "Hospital" means an institetion which has been
licensed, certified, or approved by the state as a hospital.

t163(14) (a) "Institution of higher education", for the
purposes of this part, means an educational institution
which:

(i) admits as regular students only individuals having
a certificate of graduation from a high school or the
recognized equivalent of such a certificate;

{ii) is legally authorized in this state to provide a
program of education beyond high scheool;

{iii) provides an educational program for which it
awards a bachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program of training to prepare students for gainful
employment in a recognized occupation; and

{iv) is a public or other nonprofit institution.

{b) Notwithstanding any of the foregoing provisions of

this subsection, all colleges and universities in this state
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are institutions of higher education for purposes of this
part.

+373{15) "State” includes, in addition to the states of
the United States of America, the District of Columbia,
Puerto Rico, the Virgin Islands, and the Dominion of Canada.

+383{16) "Unemployment insurance administraction fupd"
means the unemployment insurance administration fund
established by this chapter from which administrative
expenses under this chapter shall be paid.

€19+(17) (a) "wages" means all remuneration payable for
personal services, including commissions and bonuses, and
the cash value of all remuneration payable in any medium

other than cash, and backpay received pursuant to a dispute

related to employment. The reasonable cash value of

remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b) The term "wages" does not include:

{i) the amount ©f any payment made to or on behalf of
an employee by an employer on account of:

(A} retirement;

{B) sickness or accident disability;

(€) medical and hospitalization expenses in connection
with sickness or accident disability; or

(D) death;
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(ii) remuneration paid by any county welfare office
from public assistance funds for services performed at the
direction and request of such county welfare office.

+26}(18) “"Week" means a period of 7 consecutive
calendar days ending at midnight on Saturday.

+233{19) An individual's "weekly benefit amount" means
the amount of benefits he would be entitled to receive for 1
week of total unemployment."

Section 2. Section 39-51-202, MCA, is amended toc read:

"39-51-202. Employer defined. "Employer" means:

(1) any employing unit whose total annual payroll
within either the current or preceding calendar year exceeds
the sum of $586 §$1,500;

{(2) any individual or employing unit which acquired
the organization, trade, or business or substantially all of
the assets therecf of another which at the time of such
acquisition was an employer subject to this chapter;

(3) any individual or employing unit which acquired
the organization, trade, or business or substantially all
the assets thereof of another employing unit not an employer
subject to this chapter and which, if subsequent to such
acquisition it were treated as a single unit with such other
employing unit, would be an employer under subsection (1) of
this section;

(4) any employing unit not an employer by reason of

-7 -
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any other subsection of this sectjon for which, within
either the current or preceding calendar year, service is or
was performed with respect to which such employing unit is
liable for any federal tax against which credit may be
taken for contributions paid into a state unemployment fund
or an employing unit which, as a condition for approval of
this chapter for full tax credit against the tax imposed by
the Federal Unemployment Tax Act, is required pursuant to
such act to be an employer under this chapter;

(5) any employing unit which, having become an
employer under subsection (1}, (2}, (3), or (4) has not,
under 39-51-11081, ceased to be an employer subject to this
chapter; or

(6) for the effective period of its election pursuant
to 39-51-1102, any other employing unit which has elected to
become fully subject to this chapter.”

Section 3. Section 3$-51-204, MCA, is amended to read:

"39-51-204. Exclusions from definition of employment.
(1) The term "employment" does not include:

(a) agricultural labor, except as provided in
39-51-203(8);

(b} domestic service in a private home, local college
club, or local chapter of a college fraternity or sorority,
except as provided in 39-51-203(9);

(¢) service performed as an officer or member of the

-8-
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crew of a vessel on the navigable waters of the United
States;

(d) service performed by an individual in the employ
of his son, daughter, or spouse and service performed by a
child under the age of 21 in the empleoy of his father or
mother ;

(e) service performed in the employ af any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that mnaticnal banks organized under the
national banking law shall not be entitled tec exemption
under this subsection and shall bé subject to this chapter
the same as state banks, provided that such service |is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306{(c)(7) of that act:

(f) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after

acquiring potential rights to benefits under this chapter,

_9_
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acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

(g) services performed in the delivery and
distribution of newspapers or shopping news from house to
house and business establishments by an individual under the
age of 18 years, but not including the delivery or
distribution to any point or points for subseqguent delivery
or distribution;

(h} services performed by real estate, securities, and
insurance salesmen paid solely by commissions and without
guarantee of minimum earnings;

{i) service performed in the employ of a school,
college, or university if such service is performed by a
student who 1is enrolled and is requlariy attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service 1is
provided under a program to provide financial assistance to
such student by such school, college, cor university and such
employment will not be covered by any program of
unemployment insurance;

(j) service performed by an individual ender--the--age

=10~
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ef--22 who is enrolled at a nonprofit or public educational
institution, which normally maintains a regular faculty and
curriculum and normally has a regularly organized body of
students in attendance at the place where its educational
activities are carried on, as a student in a full-time
program taken for credit at such institution which combines
academic instruction with work experience if such service is
an integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

(1) casual 1labor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such service is §50 or more
and such service 1is performed by an individual who is
regularly employed by such employer to perform such service.

"Regularly employed" means the services are performed during

at least 24 days in the same gquarter.

{2) "Employment" does not include elected public

officials.
(3} For the purposes of 39-51-203(6)}., the term
“employment" does not apply to service performed:

(a) in the employ of a church or conventiocn or
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association of churches or an erganization which is operated
primarily for religious purposes and which is operated,
supervised, controclled, or principally supported by a church
or convention or association of churches;

{(b) by a duly ordained, commissioned, or licensed
minister of a church in the exerc¢lse of his ministry or by a
member of a religious order in the exercise of duties
required by such order;

{c) in the employ of a school which is not an
institution of higher education, prior to December 31, 1977;

(d) in a facility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

(e} as part of an unemployment work-relief or
work—-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision therecf by an individual receiving
such work relief or work training; or

(f} Eor a state prison or other state correctional or

custodial institution by an inmate of that institution.”

-12-
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Section 4. Section 39-51-301, MCA, is amended to read:

"39-51-301. Administration —- duties and powers df
department. (1) It shall be the duty of the department to
administer this chapter and it shall have power and
authority to adopt, amend, or rescind such rules, to employ
such persons, make such expenditures, require such reports,
make such investigations, and take such other action as it
deems necessary or suitable to that end, Such-rutes-shaii-be
effeccive-upon-pubtication-in-the-manner;-——not--inconsistent
with--the--provisions--of-this-chapter;-which-the-departmens
shati-preseribes

(2) The department shall determine its own
organization and methods of procedure in accordance with the
provisions of this chapter and shall have an official seal,
which shall be judicially noticed.

{3) Whenever the department believes that a change in
contribution or benefit rates will become necessary to
protect the solvency of the fund, it shall promptly so
inform the governor and the legislature and make
recommendations with respect thereto.

{(4) The department and the board may issue subpoenas

and compel testimony and the production of evidence,

including books and records, in regard to any investigation

or proceeding under this chapter.”

Section 5. Section 39-51-302, MCA, is amended to read:

-13-
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"39-51-302. Reguiations—--and---generat-—-and--speciai
Administrative rules. General--and--special--rules—-may—-be
adoptedy--amended;-or-rescinded-by-the-department-onty-after
pubtie-hearing-or-eppartunity-to-be-neard-thereons;-ef--which
proper--notice--haa--been--givens-8eneral-rutes-shati-become
effective-18-days-after—fiting-with-the-secretary--of-—state
and--pubtieation——in--one--or--more--pewspapera——of-—generat
circutation—-in--thia--atater—-Spectat--rutes—-shatt--become
effective-—1f--days——after-notification-ta-or-maiting-to—the
Iast-known-address-of-the-individuais-or--concerns--affected
therebyr--Reguiations--may-be-adopted;-amendedy-or-rescinded
by-the-department-and-shali-pecome-effective-in—-the--manner

and--at-the-time-prescribed-by-law: The department may adopt

procedural and substantive rules necessary to_implement this

chapter.”
Section 6. Section 39-51-304, MCA, is amended to read;:

"39-51-304. Personnel. tty---Except---as-—--stherwise
provideds--the--department-ts-anvthorized-to-appoint;-fix—-the
compensationy-and-prescribe-the-duties-and--—powers--sf--such
officerss-accountantsy-attorneysy-experts;-and-other-pessona
as--may--be-necessary-tn-the-performance-of-its-duries—under
this-chapters--Ffhe--department--may--detegate--to——any--such
persons-—-such-power-and-gsuthortty-as-it-conatders-reassnabie
and-proper-for-the-céfeceive-administration-of-thia--chapter

end--may-in-tta-discretion-bond-any-person-handiing-money-or

-14-
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signing-checks-hereanders

f21~—Nc—persen-who-&s~an—ofEicer—ar-committee—membef-of
any-potitical-party--organization--or--who--holds--er--is--a
ecandtdate-for-any-pubtic-cffice-may-be-appeinted-cr-empiayed
under-this-chapters

+33 The department shall hire perconnel to administer

this chapter in accordance with merit system principles
adopted by the Meprib-~-system——councit department of
administratiaon.”

Section 7. Section 39-51-305, MCA, is amended to read:

»39-51-305. Department to appoint appeals referees. To
hear and decide disputed claims, the department shall
appeint such impartial salaried appeals referees as are
necessary for the proper administration of this chaptery;
eensisting-of-saiariad-examiners-setected in accordance with
39-51-304. No person shall participate on behalf of the
department in any case in which he is an interested party.
The department may designate alternates to serve in the
absence or disqualification of an appeals referee."

Section B. Section 39-51-402, MCA, is amended to read:

"39-51-402. Unemployment insurance fund - state
treasurar-ex-offie+as custodian -- accounts and depoasits. (1)

The state——treasurer commisSioner of labor and industry is

the ex officio treasurer and custodian of the unemployment

insurance fund and shall administer such fund in accordance
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with the-directions-af-the-department-and--shati—-issna—-his
warrants-—-upen-it-in-aecordance-with—snech-reguiations-as—the
department-shati-prescriba this chapter. He shall maintain
within the fund three separate accounts:

{a) a clearing account;

{b) an unemployment trust fund account; and

(e} a benefit account.

(2} All money payable to the unemployment insurance
fund, upon receipt theresf hy the department, must bhe
forwarded--to-the-treasurer-who-shail immediately deposit-it
deposited in the clearing account. Refunds payable pursuant
to 39-51-1110 may be paid from the clearing account upon
warranta-tssuned-by-the~-treasurer-under-the-direction-of--the
deparement. After clearance therecof, all other money in the
clearing account must be immediately deposited with the
secretary of the treasury of the United States to the credit
of the account of this state in the unemployment trust fund,
established and maintained pursuant to section 904 of the
Social Security Act, as amendedy-any-provisien-ef-ltaw-in
this-state-retating-to-the-deposit;-administraciony-retease;
or-disbursement-of-money-in-the--possessaion--or—-eustedy——of
this-state-to-the-contrary-notwithstanding.

(3) The benefit account consists of all money
requisitioned for the payment of benefits from this state's

account in the unemployment trust fund.

-16=
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{4) Except as herein otherwise provided, money in the
clearing and benefit accounts may be deposited by--the
treasurery;--under—-the--direction--of-the-deparementy in any
bank or public depository in which general funds of the
state may be depasited, but no public deposit insurance
charge or premium may be paid out of the unemployment
insurance fund.

t53}--Fhe---treasurer-—-shati---give---a--separate--bond
conditioned-upon-the-fatthful-performance-cf-his--duties-—-as
custodian-—of--the-—unempioyment-insurance-fund-in-an-amounte
fired-by-the-deparcment-and-in-a-form-prescribed-by--taw--er
approved-—by--the--attorney--generai-—-Premiums-for-the-bond
shall-be-paid-frem-the-unempioyment-insurance-administracien
sccounts"”

Section 9. Section 139-51-1103, MCA, is amended to
read:

"39-51-1103. Contributions by employers required -—-
payments in lieu thereof authorized for certain employers.
{1) Contributions shall accrue and become payable by each
employer for each calendar year in which he is subject to
this chapter with respect to wages, as defined in
319-51-2014193, paid for employment, as defined in this
chapter, occurring during such calendar year.

{2) Such contributions shall become due and be paid by

each employer to the department for the fund in accordance
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with such requlations as the department may prescribe and
shall not be deducted in whole or in part from the wages of
individuals in his employ.

{3) In the payment of any contributions, a fractional
part of a c¢ent shall be disregarded unless it amounts to
one-half cent or more, in which case it shall be increased
to 1 cent.

{4) HNonprofit organizations defined in section
501(c)(3) of the federal Internal Revenue Code and which are
exempt from tax under section 501(a) of such code may elect
to make payments in lieu of contributions.

(5) The state and its political subdivisions,
effective January 1, 1977, may elect to make payments in
lieu of contributions or pay under a special contributions
plan established for governmental entities only."

Secticon 10. Section 39-51-1109, MCA, is amended to
read:

"39-51-1109. €Eoneribution Tax appeals. Any person
aggrieved by any decision, determination, or redetermination
of the department involving contribution iiability,
contribution rate, application for refund, or the charging
of benefit payments to employers making payment in lieu of
contributions is entitled to a review by-the-department-or
tta-anthortzed-representativer-hereinafrer-referred-to-as——a

deputy---Fhe--deciaton--ef-—the-deputy--is-~considered--the

-18-
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decision-of-the-departments—The-—-department--or--che--deputy
:and&cting——ehe——eeview—-may--refer—the—mattee-to—an—appea}s
referees-may-decide-the-application-fer-review-on-the—-basis
of—-such——facts——and——information—as-muy-be—abtained;—erwm&y
hear-argument-to-secure—furthar-factas--After--such--reviews
noties--of-the-decision-must-be-given-teo-the-empioying-anits
Such—decisicn—made—pufsuanb—to—auch—review—is~considered*the
finzi-decision-af-the-department-untess-the—-empleying-—un:t
or--any--other—such-interested-partyr-within-5-caiendar-days
after-detivery-of-such-netificarion—-or--within--7--catendar
days--after—-such-—notification-—was-marted-to-hias-tast-known
addreas;-filea-an-appeai-from--this—-deeistonr—-Snch--appeal
wiltli--be——referred-~to-an-appeais-referee-who-shati-make-his
decisions—-with--respect--thereto—-itn--acecardance-~with—-the

procedure-—prescribed-in-39-52-2483 in accordance with Title

2, chapter 4, parts 6 and 7."

Section 11. Section 39-51-1305, MCA, is amended to
read:

"39-51~1305. Priority of payment of contributions due
under legal @issolutions or distributions. ti} In the event
of any distribution of an employer's assets pursuant to an
order of any court under the laws of this state, including
any receivership, assignment for benefit of creditors,
adjudicated insolvency, composition, or similar proceeding,

contributions then or thereafter due shall be paid in full
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prior to all other claims, except taxes and claims for wages
of not more than $25¢0 to each claimant earned within 6
months of the commencement of the proceeding.
t23--in--the--event--ef--an--empioyerlta-adjndication-in
bankrupteyy-—judiciatiy--confirmed--extenston--prepesaty--or
cempesition--under-the-FPederai-Bankruptey-Acty-contributions
then-or-thereafter—-due—shati--be--entitted--te--priority--of
pay@ent—as-a-debt—due-the—sovefeign—power—us—pfovided—by—the
Bankruptcy--Act--af-June—-227-1538~t€hap--535-52-Stat<--046):"

Section 12. Section 39-51-2164, MCA, is amended to
read:

"39-51-2104. General benefit eligibility conditions.
aAn unemployed individual is eligible to receive benefits for
any week of total unemployment within his benefit year only
if the department finds that:

{1) he has registered—-for-work filed a claim at and
thereafter has continued to report at an employment office
in accordance with such regulation as the department may
prescribe, except that the department may, by regqulation,
prescribe that in cases in which it finds such requirements
oppressive or inconsistent with the purposes of this
chapter, an unemployed individual may register file a _claim
and report for work by mail or through other governmental
agencies;

+2y——he-—-has--nmade-—a——-ecltaim-for-benefits-in-accordance
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with-the-provisions-of-39-5i-240%7

t37{2) he is able to work and is available for work
and is seeking work; provided, however, that no claimant is
considered ineligible in any week of unemployment for
failure to comply with the provisions of this subsection if
such failure is due to an illness or disability which occurs
after he has registered for work and no suihtable work has
been offered to such claimant after the beginning of such
illness or disability;

t43(3) prior to any week for which he claims benefits
he has been totally unemployed for a waiting periocd of 1
week., However, if claimant's benefit year expires during a
period of compensable unemployment, claimant will continue
to receive weekly benefits in a new benefit year, if
otherwise eligible, without interruptien to serve the
waiting week for the new benefit year but will thereafter be
required to serve the waiting week before receiving benefits
during subseguent unemployment in the new benefit vyear. No
week 1is c¢ounted as a week of total unemployment for the
purposes of this subsection:

{a) if benefits have been paid with respect thereto;

{b) unless the individual was eligible for benefits
with respect thereto;

{c) unless it occurs within the benefit year of the

claimant;
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{d) unless it occurs after benefits first could become
payable to any individual under this chapter.”

Section 13. Section 39-51-2307, MCA, 1is amended to
read:

“33-51-2307. Disqualification because of student
status. (1) Effective April 1, 1977, an individual shall be
disgualified for benefits during the school year {within the
autumn, winter, and spring seasons of the year) or the
vacation periods within such scheoel year or during any
prescribed school term if claimant is a student regularly
attending an established educational institution.

(2) Notwithstanding any other provisions in this
section, no otherwise eligible individual shall be denied
benefits for any week because he is in training approved by
the department, nor shall such individual be denied benefits
with respect to any week in which he is in training approved
by the department by reason of the application of provisions
in 39-51-2304 or the application of provisions in
39-51-210443%(2)."

Section 14. Section 39-51-2410, MCA, is amended to
read:

"39-51-2410. Finality of board's decision -- judicial
review, (1) Any decision of the board in the absence of an
appeal therefrom as herein provided shall become Einal 30

days after the date of notification or mailing thereof,
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except in the case of the department when such decision
becomes final 20 days following the board's decision, and
judicial review thereof shall be permitted only after any
party claiming to be aggrieved thereby has exhausted his
remedies before the board. The department shall be deemed to
be a party te any Jjudicial action invelving any such
decision and may be represented in any such action by an
attorney employed by the department or at the department's
request, by the attorney general.

{2) Within 30 days after the date of notification or
mailing of the decision of the board, any party aggrieved
thereby may secure judicial review thereof by commencing an
action in the district court of the county in which said
party resides and in which action any other party to the
proceeding before the board shall be made a defendant. In
such action a petition, which need not be verified but which
shall state the grounds upon which a review is sought, shall
be served upon the commissioner of labor and industry or-his
designee——and-sueh-service-shall-be-desmed-compietad-zervice
on-aii-partiesy-but-there-shati-be-ieft-with-—the--party--so
served-—-as--many--copies-—-of-——the--petition--as—-there--ars
defendants-and-the-department-shati-forthwith-mati-one-—sueh

eopy-te-each-such-defendant and all other interested parties

in the manner provided in the Montana Rules of Civil

Procedure.
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{3) With its answer, the department shall certify and
file with said court all documents and papers and a
transcript of all testimony taken in the matter, together
with the board's findings of fact and decision. The beard
may also in its discretion certify to such court questions
of law involved in any decision by it.

(4) Whenever the department seeks review of a decision
of the board, all interested parties shall be served with a
copy of its petition together with all documents filed with
the court.

{5) In any judicial proceeding under 39-51-2406
through 39-51-2410, the findings of the beard as to the
facts, if supported by evidence and in the absence of fraud,
shall be conclusive and the jurisdiction of said court shall
be confined to questions of law. Such action and the
guestions so certified shall be heard in a Ssummary manner
and shall be given precedence over all other civil cases
except cases arising under the workers' compensation law of
this state.

(6) An appeal may be taken from the decision of the
district court to the supreme court of Montana in the same
manner, but not inconsistent with the provisions of this
chapter, as is provided in civil cases. It shall not be
necessary in any judicial proceeding under this section to

enter exceptions to the rulings of the board and no bond
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shall be required for entering such appeal. Upon the final
determination of such judicial proceeding, the department
shall enter an order in accordance with such determination."

NEW SECTION. Section 15. Extension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the provigsions of this act
is extended to the provisions of this act.

NEW SECTION. Section 16. Effective date. This act is
effective on passage and approval.

-End-
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STATE OF MONTANA
REQUEST NO. FNN 206-85

FISCAL NOTE
Form BD-15

In compliance with a written request received January 24, 19 8 there is hereby submitted a
Fiscal Note for H.B. 428 pursuant to Title 5 Chapter &4, Part 2 of the Montana Code Annotated (MCA).
Background information used in developing this Fiscal Note is avallable from the Office of Budget and Program
Planning, to members of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

This bill generally revises the unemployment insurance laws, including departmental duties, clarification
of filing claims, and definition of employer.

ASSUMPTIONS:

Section 39-51-202 "Employer Defined™ is the only section in the proposed b111 which creates a fiscal impact.

Therefore, all assumption will pertain to that section only.

1. During the biennium, only new employers that are subject to Unemployment Insurance Coverage will be
affected by the proposed law.

2. Under current law it is estimated there will be 3,000 new employers that become subject to
coverage each yvear of the biennium.

3. It is estimated that 5% of the 3,000 new employers will have total payroll of less than $1,500.

4. These 150 employers will have an average taxable payroll of approximately 5800 per year.

5. These 150 employers will have an average tax rate of 3.5%.

FISCAL IMPACT ON EXPENDABLE TRUST FUND:

FY 1986 FY 1987
Current Law $ 67,000,000 5 73,000,000
Proposed Law 66,995,800 72,995,800
Net Decrease (5 4,200) ] 4,200)

No Impact on State General Fund. ﬁ / Z /{7/ /

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: ‘/4'0‘ 23 [78’5"
FN3:V/1 ’ HG 43%
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APPROVED BY COMM. ON
BUSINESS AND LABOR

STATEMENT OF INTENT
HOUSE BILL 428

House Business and Labor Committee

A statement of intent is needed for this bill because
section 5 amends 39-51-302 to clarify, modernize, and make
more direct the existing grant of authority to the
department of labor and industry to adopt unemployment
compensation rules, and section 6 amends 39-51-304 to
substitute the department of administration for the merit
system council as the agency adopting merit system
principles to be followed by the department of labor and
industry in hiring personnel to administer the unemployment
ccmpen;ation law.

Both amendments are for purposes of coordinating
existing rulemaking authority with prior changes in the law.
Each department should continue its current rules in effect
and continue to adeopt rules in the areas in whieh it is

already adopting rules.

Z\\ {Montana iegisiative Council

SECOND READING
HB Y2
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HOUSE BILL NO. 428
INTRCDUCED BY MILES
BY REQUEST OF THE DEPARTMENT

OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT TQ GENERALLY REVISE THE
UNEMPLOYMENT INSURANCE LAW; AMENDING SECTIONS 39-51-201,
39-51-202, 39-51-204, 39-51-301, 39-51-302, 39-51-304,
39-51-305, 39-51-402, 39-51-1103, 39-51-1109, 39-51-1305,
39-51-2104, 39-51-2307, AND 39-51-2410, MCA; AND PROVIDING

AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA, is amended to read:
“39-51-201. @General definitions. As wused in this

chapter, unless the context clearly requires otherwise, the

fcllowing definitions apply:

ti}--Fhe-—word—-“adminiseratort--refers--to--a---parsan
appointed--by-—-the-—commissioner--of--iabor--and-industry-to
ditect-and-administer-tha-unemployment--inaurance--taws—-and
federat----taws--—--faltiing----within--—the---administrateris
durtsdtettons

£2¥(1) “Annual payroll" means <the total amount of
wages paid by an employer, regardless of the time of

payment, far employment during a calendar year.
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t3y--‘YAnnuat-totat-payrotis-means-the-cacat-of-the~fanr
quarters-of-ectai-payrotis——of--an--empioyer--precsding-—the
computation-date-as-fixed-hereins

t4y(2) "Base period" means the first four of the last
five completed calendar quarters immediately preceding the
first day of an individual's benefit year. However, in the
case of a combined-wage claim pursuant to the arrangement
approved by the secretary of laber of the United States, the
base period shall be that applicable under the unemployment
law of the paying state. For an individual who fails to
meet the qualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-116 or a similar
statute of another state or the United States, the base
period means the first Ffour quarters of the last five
quarters preceding the disability if a claim for
unemployment benefits is filed within 18 months of the
individual's last employment.

t5+(3) "Benefits" means the money payments payable to
an individual, as provided in this chapter, with respect to
his unemployment.

t6¥{4) "Benefit year", with respect to any individual,
means the 52 consecutive-week period beginning with the
first day of the calendar week in which such individual
files a wvalid claim for benefits, except that the benefit

year shall be 53 weeks if filing a new wvalid claim would
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result in overlapping any quarter of the base year of a
previously filed new claim. A subsequent benefit year may
not be established until the expiration of the current
benefit year. However, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor of the United States, the base period is the period
applicable wunder the unemployment law of the paying state.

t?¥(5} "Board" means the beoard of labor appeals
previded for in Title 2, chapter 15, part 17.

tB1+{6) "Calendar (guarter" means the pericd of 3
consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

+23{7) "Contributions" means the money payments to the
state unemployment insurance fund required by this chapter.

€183 (8) "Department" means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

t¥¥(9) "“Employing unit" means any individual or
organization, including the state government, any of its
political subdivisions or instrumentalities, any
partnership, association, trust, estate, joint-stock
company, insurance company, or corporation, whether Jomestic
or foreign, or the receiver, trustee in bankruptcy. trustee
or successor thereof, or the legal representitive of a
deceased person which has or subseguent to January l, 1956,

had in its employ one or more individuals ocerforming
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services for it within this state, except as provided under
subsections (8) and (9) of 39-51-203. All individuals
performing services within this state for any employing unit
which maintains two or more separate establishments within
this state are considered to be employed by a single
employing unit for all the purposes of this chapter. Each
individual employed to perform or assist in performing the
work of any agent or employee of an employing unit is deemed
to be employed by such employing unit for the purposes of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

+324(10) “"Employment office" means a free public
employment office or branch thereof operated by this state
or maintained as a part of a state-controlied system of
public employment offices or such other Efree public
employment offices operated and maintained by the United
States government or its instrumentalities as the department
may approve.

+333(1l) "Fund® means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required and from
which all benefits provided under this chapter shall be

paid.
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£%4¥(12) "Gross misconduct" means a criminal act, other
than a vieclation of a motor vehicle traffic law, for which
an individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or his employer.

¢:5%(13) “Hospital® means an institution which has been
licensed, certified, or approved by the state as a hospital.

+163{14) (a) "Institution of higher education", for the
purposes of this part, means an educational institution
which:

{i) admits as reqular students only individuals having
a certificate of graduation from a high school or the
recognized eguivalent of such a certificate;

(ii) is legally authorized in this state to provide a
program of education beyond high school;

{iii) provides an educational program for which it
awards a bachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program of training to prepare students for gainEul
employment in a recognized occupation; and

(iv) is a public or other nonprofit institution.

{(b) Notwithstanding any of the foregoing provisions of

this subsection, all colleges and universities in this state
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are institutions of higher education for purposes of this
part.

t274(15) "State" includes, in addition to the states of
the United States of America, the District of Columbia,
Puerto Rico, the Virgin Islands, and the Dominion of Canada.

t38¥(16) "Unemployment insurance administration fund"
means the unemployment insurance administration fund
established by this chapter from which administrative
expenses under this chapter shall be paid.

t39}1(17) (a) "Wages” means all remuneration payable for
personal services, including commissions and bonuses, and
the cash value of all remuneration payable in any medium

other than cash, and backpay received pursuant to a dispute

related to employment. The reascnable cash value of

remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b) The term "wages" does not include:

(i) the amount of any payment made to or on behalf of
an employee by an employer on account of:

(A} retirement;

(B) sickness or accident disability;

(C) medical and hospitalization expenses in connection
with sickness or accident disability: or

(D) death;
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(ii) remuneration paid by any county welfare office
trom public assistance funds for services performed at the
direction and request of such county welfare office.

t28)(18) "Week"™ means a period of 7 consecutive
calendar days ending at midnight on Saturday.

t2%3(19) An individual's "weekly benefit amount” means
the amount of benefits he would be entitled to receive for 1
week of total unemployment."

Section 2. Section 39-51-202, MCA, is amended to cead:

"39-51-202. Employer defined. "Employer" means:

(1) any employing unit whose total annual payroll
within either the current or preceding calendar year exceeds
the sum of $586 517580 $1,000;

(2) any individual or employing unit which acquired
the organization, trade, or business or substantially all of
the assets thereof of another which at the time of such
acquisition was an employer subject to this chap*-r;

{3) any individual or employing unit wh.:o acquired
the organization, trade, or business or substantially all
the assets thereof of ancther employing unit not an employer
subject to this chapter and which, if subsequent to such
acquisition it were treated as a single unit with such other
employing unit, would be an =mnloyer under sus:ect or {1} of
this section:

(4) any employing unit not an emplcws: b, reascr f
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any other subsection of this section for which, within
either the current or preceding calendar year, service is ol
was performed with respect tc which such employing unit is
liable for any federal tax against which credit may be
taken for contributions paid intc a state unemployment fund
or an emploving unit which, as a condition for approval of
this chapter for full tax credit against the tax imposed by
the Federal Unemployment Tax Act, is required pursuant to
such act to be an employer uander this chapter;

(5) any employing unit which, having become an
employer under subsection (1), (2), {3), or (4) has not,
under 39-51-1101, ceased to be an employer subject to this
chapter; or

(6) for the effective period of its election pursuyant
to 39-51-1102, any other employing unit which has elected to
become fully subject to this chapter.”

section 3. Section 39-51-204, MCR, is amended to read:

"39-51-204. Exclusions ftrom definition of employment.
{1) The term “employment" does not include:

{a) agricultural labor, except as provided in
39-51-203(8);

{b) domestic service in a private home, local college
club, »r local chapter of a college fraternity or sorority.,
except as provided in 39-51-203(9);

(c) service performed as an officer or member of the
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crew of a vessel on the navigable waters of the United
States;

(d} service performed by an individual in the employ
of his son, daughter, or spouse and service performed by a
child wunder the age of 21 in the employ of his father or
mother;

{e}) service performed in the employ of any other state
or its political subdivisions or of the United States
government aor of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that pational banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from enployment as defined in the Federal
Unemployment Tax Act by section 3306{c}(7) of that act;

(£) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective 1n the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after

acquiring potential rights to benefits under this chapter,
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acquired rights to unempleoyment insurance under such act of
congress or who have, after aequiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

{g) services performed in the delivery and
distribution of newspapers or shopping news from house to
hcuse and business establishments by an individual under the
age of 18 years, but not including the delivery or
distribution to any point or points for subseguent delivery
or distribution;

(h) services performed by real estate, securities, and
insurance salesmen paid soclely by commissions and without
guarantee of minimum earnings:

(i) service performed in the employ of a school,
college, or university if such service is performed by a
student who 1s enrolled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to  perform  such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance;

(j) service performed by an individual under--thea--age
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of-—-22 who is enrolled at a nonprofit or public educational
institution, which normally maintains a regular faculty and
curriculum and normally has a regularly organized body of
students in attendance at the place where its educatlonal
activities are carried on, as a student in a full-time
program taken for credit at such institution which combines
academic instruction with work experience if such service is
an integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

(1) casual labor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such service is $50 or more
and such service is performed by an individuyal who is
reqularly employed by such employer to perform such service.

“"Regularly employed" means the services are performed during

at least 24 days in the same gquarter.

(2) "Employment" does not include elected public
officials.

(3) For the purposes of 39-51-203(6), the term
"employment" does not apply to service performed:

(a) in the employ of a church or convention or
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association of churches or an organization which is operated
primarily for religious purposes and which is operated,
supervised, controlled, or principally supported by a church
or convention or association of churches;

{b) by a duly ordained, commissioned, or licensed
minister of a church in the exercisg of his ministry or by a
member of a religious order in the exercise of duties
required by such order;

{(c) in the employ of a scheool which is not an
institution of higher education, prior to December 31, 1977:

(d) in a Ffacility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work; ‘

(e) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by an individual receiving
such work relief or work training; or

(£) for a state prison or other state correctional or

custodial institution by an inmate of that institution.”
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Section 4. Section 39-51-301, MCA, is amended to read:

"39-51-301. Administration -- duties and powers of
department., (1) It shall be the duty of the department to
administer this chapter and it shall have power and
authority to adopt, amend, or rescind such rules, to employ
such persons, make such expenditures, require such reports,
make such investigationa, and take such other action as it
deems necessary Of suitable to that end. Such-ruies-shaii-be
effective—upoa—pubiicaeion-in—the—maanerT--not——inconsistent
with—dthe——provisiens—-of—thés-ehapbeET-uhich—the—éepnrtment
shati-prescribes

(2) The department shall determine its own
organization and methods of procedure in accordance with the
provisions of this chapter and shall have an official seal,
which shall be judicially noticed.

(3) Whenever the department believes that a change in
contribution or benefit rates will become necessary to
protect the solvency of the fund, it shall promptly so
inform the governor and the legislature and make
recommendations with respect thereto.

{4) The department and the board may issue subpoenas

and compel testimony and the production of evidence,

including books and records, in regard to any investigation

or proceeding under this chapter.”

Section 5. Section 39-51-302, MCA, is amended to read:
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"39-51-302. Reguiations-—-and---generat---and--special
Administrative rules. denerat--and--speciat--rutes--may--be
adopted;--amended;-or-reacinded-by-the-department-onlty-after
public-hearing-or-opportunity-to-be-heard-chereeny-of--which
proper--notice~--has--been-—-givens-Seneral-ruites-shaii-become
effeceiva-1o-days-afeter-fiting-with-the-secretary-—-of——-state
and--pubiteatien——in--ene--er--more--newspapers—--of--generat
etreniation—-in-—this--stare:--Speciat--ruites--shati--become
effective-—10--days-—after—notification-to-or-maiiing-to—the
lIast-~known-addresa-of-the-individuais-or—-concerna-—-affected
thereby---Reguiationas--may-be-adopted;-amended;-or-rescindad
by-the-department-and-shati-become-effective-in——the--manner

and--at-the-time-prescribed-by-taw: The department may adopt

procedural and substantive rules necessary to implement this

chapter."

Section 6. Section 39-51-304, MCA, is amended to read:

"39-51-304. Personnel. tiy-——Except---as---otherwise
provided;-—-the—-department-is-avthortzed-te-appoint;-Fix—the
compensationy-and-prescribe-the-duties-and--powers--of--such
efficers;-accountantsy-attorneysr-~expertay-and-other-persons
as--may--be-necessary-in-the-performance-of-its-duties-under
this-chapter---fhe--deapartment-—may--detegate-—-to——any--such
persona--such-power-and-anthority-as-it-considers-reasonabie
and-proper-for-the-effective-administration-of-this—-chapter

and--may-in-its-diacretieon-bond-any-person-handiing-money-or
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signing-checks-hereunders

t2¥--No-person-whe-is-an-officer-or-committee-member-of
any-poiittical-party--organization--or--who--hotds--or—-ts--a
candidate-for-any-pubtic-of fice-may-be-appotnted-or-emptoyed
under—-this-chapters

t3¥ The department shall hire personnel to administer

this chapter in accordance with merit system principles
adopted by the merie---system——-council department of
administration.”

Section 7. Section 39-51-305, MCA, is amended to read:

"39-51-305. Department to appoint appeals referees. To
hear and decide disputed c¢laims, the department shall
appeint such impartial salaried appeals referees as are
necessary for the proper administration of this chapters
consisting-of-sataried-examiners-setected in accordance with
39-51-304. No person shall participate on behalf of the
department in any case in which he is an interested party.
The department may designate alternates to sz.ve in the
absence or disqualification of an appeals referee."

Section 8. Section 39-51-402, MCA, is amended to read:

"39~51-402. Unemployment insurance fund - state
treasurer-ax-offtecte custodian -- accounts and deposits. (1)

The state—-treasurer commissioner of labor and industry is

the ex officio treasurer and custodian of the unepployment

insurance fund and shall administer such fund i accordance
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with the-directions-cf-the-department-and--shaii--issue——his
wareants-——upen-it—in-accordance-with-such-regqutations-as-the
department-shati-prescribe this chapter. He shall maintain
within the fund three separate accounts:

(a) a clearing account;

{b) an unemployment trust fund account; and

{c) a benefit account,

(2} All money payable to the unemployment insurance
fund, upon receipt thereof by the department, must be
forwarded-—ta-the-treasurer-who-shall immediately deposik-it
deposited in the clearing account. Refunds payable pursuant
te 39-51-1110 may be paid from the clearing account gpen
warranes-issued-by-the-treasurer-under-the-direction-of--the
department. After clearance therecf, all other money in the
clearing account must be immediately deposited with the
secretary of the treasury of the United States to the credit
of the account of this state in the unemployment trust Ffund,
established and maintained pursuant to section 904 of the
Social Security Act, as amendedy-any-provisten-ef-iaw-in
this-atate-relating-to-the-deposity-administrations-reteasey
or-disbursement-af-meney-in-the--possession--or--custedy--of
this-state-to-the-contrary-neewithatanding.

{3) The benefit account consists of all money
regquisitioned for the payment of benefits from this state's

account in the unemployment trust fund.
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{(4) Except as herein otherwise provided, money in the
clearing and benefit accounts may be deposited by—-ghe
treasurer;-——under——tha—-direction--ef-the-department; in any
bank or public depository in which general funds of the
state may be deposited, but no public deposit insurance
charge or premium may be paid out of the unemployment
insurance fund.

t5y--Phe—--treasurer-——shatt---give---a—-aeparate-—-bond
econditioned-upon-the-faiehfut-perfarmance-of-his--duties~-~as
custeditan——-of-~tha--unemptoyment—insurance-fund-in-an-amount
fixed-by-the-department-and-in-a-farm-prescribed-by--taw--or
approved--by--the--attorney-—-generei——-Premiums-for-the-band
shali-be-patd-frem-the-unempioyment-tnsurance-administration
acecounts"

Section 9. Section 39-51-1103, MCA, is amended to
read:

"39-51-1103. Contributions by employers reguired ——
payments in lieu thereof authorized for certain employers.
{1) Contributions shall accrue and become payable by each
employer for each calendar year in which he is subject to
this chapter with respect to wages, as defined in
39-51-201+t%9%, paid for employment, as defined 1in this
chapter, occurring during such calendar year.

(2} Such contributions shall become due and be paid by

@ach employer to the department for the fund in accordance
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with such regulations as the department may prescribe and
shall not be deducted in whole or in part from the wages of
individuals in his employ.

{3) In the payment of any contributions, a Eractional
part of a cent shall be disregarded unless it amounts to
one-half cent or mere, in which case it shall be increased
to 1 cent.

(4) Nonprofit organizations defined in section
501(c)(3) of the federal Internal Revenue Code and which are
exempt from tax under section 501(a) of such code may elect
to make payments in lieu of contributiocns.

(5) The state and its pelitical subdivisions,
effective January 1, 1977, may elect to make payments in
lien of contributions or pay under a special contributions
plan established for governmental entities only."

Section 10. Section 39-51-1109, MCA, is amended to
read:

"39~51-1109. €entributisn Tax appeals. Any person
aggrieved by any decision, determination, or redetermination
of the department involving contribution liability,
contribution rate, application for refund, or the charging
of benefit payments to employers making payment in lieu of
contributions is entitled to a review by-the-department-or
tes-apthorized-repressntative;-heretnaftar-referprad-ro-aa--n

deputyr--Phe--deciston--of--the--deputy——is——conasidered--the
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deeisicn—cf—the—departMentt*The——departmeﬂt--or——Ehe——deputy
eenducting-—the—-review——may—*refer—the—matter—ta-aﬂ—nppea}s
referee;-may-decide-the-appiication-for-review—sn-the-—basis
of——sueh——fact:—-and—-infotmntien—as—may—bevebtained7—ar—may
hear—urgument—to—:ecure-Eufther-Euctsr-—After~"snch——review7
notice——oE—the—decision-must—beugiven—to~ehe-empioying—unit:
Such~decision-made-pursuant-to-such-raview-is—censidered—the
Einai—deci:ian—ef-bhe—departmenb—nn}eas-the--empieying—-unft
ef-—any—-ctherrsueh-interesbed—party;—uithin—s—caiendar—days
nfter—deiivery—oE—sach—nctifieation—-or—-within-‘?——caiendaf
days——after--9uch-—notificntien-wa:—maiied—to—his—iast*known
uddress;—Eiies-un-uppeai—frem—-thi:-—decision7——5nch——appeai
witi--be--referred--to-an-appeais-referee-who-shaii-make-his
deci:icns——with—-reapect——thereto——in--accardance——with——the

procedure--prescribed-in-39-5:-2483 in accordance with Title

2, chapter 4, parts 6 and 7."

Section 11, Section 39-51-1305, MCA, is amended to
read:

"39-51-1305. Priority of payment of contributions due
under legal dissolutions or distributions. {1} In the event
of any distribution of an employer's assets pursuant toc an
order of any court under the laws of this state, including
any receivership, assignment for benefit of creditors,
adjudicated insolvency, composition, or :imilar proveeding,

contributions then or thereafter due shall be paid in full
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prior to all other claims, except taxes and claims for wages
of not more than $250 to each claimant earned within &
months of the commencement of the proceeding.
t2y--in——the--event--of--an--empiererta-adjudireation—+¢n
bankrupbeyr--judiciaily-—-confirmed--excension--prepesat;——er
composteion—-under-the-tederal-Bankruptey-Acty-contributions
then-or-thereafeer-due-shati--be—-entieted--co--priority——of
payment-as-a-debt-due-the-secvereign-power-as-provided-by-the
Bankruptcy--Act--cf-dune-227-1938-{Ehap--575-52-Stat+-0483:"

Section 12. Section 39-51-2104, MCA, is amended to
read:

"39-51-2104. General benefit eligibility conditiens.
An unemployed individual is eligible to receive benefits for
any week of total unemployment within his benefit year only
if the department finds that:

(1} he has registerad--feor-werk filed a claim at and
thereafter has continued to report at an employment office
in accordance with such regulation as the department may
prescribe, except that the department may, by regulation,
prescribe that in cases in which it finds such requirements
oppressive or inconsistent with the purposes of this
chapter, an unemployed individual may register file a claim
and report for work by mail or through other governmental
agenciesg;

t23--he—-has--made--a--ciaim-for-benefita-in-aceordance
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with-the-provisions-of-39-51-248+;

+33(2) he is able to work and is available for work
and is seeking work; provided, however, that no claimant is
considered ineligible in any week of unemployment for
failure to comply with the provisions of this subsection if
such failure is due to an illness or disability which occurs
after he has registered for work and no suitable work has
been offered to such claimant after the beginning of such
illness or disability;

+43{3) prior to any week for which he claims benefits
he has been totally unemployed for a waiting period of 1
week. However, if claimant's benefit year expires during a
period of compensable unemployment, claimant will continue
to receive weekly benefits in a new benefit year, if
otherwise eligible, without interruption to serve the
waiting week for the new benefit year but will thereafter be
required to serve the waiting week before receiving benefits
during subsequent unemployment in the new benefit year. No
week is counted as a week of total unemployment for the
purposes of this subsection:

(a) if benefits have been paid with respect thereto;

{(b) unless the individual was eligible for benefits
with respect thereto;

(c)} unless it occurs within the benefit year of the

claimant:
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{d) unless it occurs>after benefits first could become
payable to any individual under this chapter.”

Section 13. Section 39-51-2307, MCA, is amended to
read:

"39-51-2307. Disqualification because of student
status. (1) Effective April 1, 1977, an individual shall be
disqualified for benefits during the school year (within the
autumn, winter, and spring seasons of the year) or the
vacation periods within such school vyear or during any
prescribed school term if claimant is a student regularly
attending an established educational institution.

{2) Notwithstanding any other provisions in this
section, no otherwise eligible individual shall be denied
benefits for any week because he is in training approved by
the department, nor shall such individual be denied benefits
with respect to any week in which he is ia training approved
by the department by reason of the application of provisions
in 39-51-2304 or the application of provisions in
39-51-2104+3%(2)."

Section 14, Section 39-51-2410, MCA, is amended to
read:

"39-51-2410. Finality of board's decision -- Jjudicial
review. (1) Any decision of the board in the absence of an
appeal therefrom as herein provided shall beccme final 30

days after the date of notification or mailing thereoct,
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except in the case of the department when such decision
becomea £final 20 days following the board’s decision, and
judicial review thereof shall be permitted only after any
party claiming to be aggrieved thereby has exhausted his
remedies before the board. The department shall be deemed to
be a party to any judicial action involving any such
decision and may be represented in any such action by an
attorney employed by the department or at the department’'s
request, by the attorney general,

{2) Within 30 days after the date of notification or
mailing of the decision ¢f the board, any party aggrieved
thereby may secure judicial review thereof by commencing an
action in the district court of the county in which said
party resides and in which action any other party to the
proceeding before the board shall be made a defendant. In
such action a petiticn, which need not be verified but which
shall state the grounds upon which a review is sought, shall
be served upon the commissioner of labor and indusiry er-his
desicnee——and-such-service-shail-be-deemed-compieted-service
en-ali-parties;-but-there-shati-be-tefe-with--the--party--sa
served---as--many--copies--cf--the--petition--as--there——-are
defendants-and-the-deparement-shati-forthwith-maii-one—-such

copy-te-each-auch-defendant and all other interested parties

in the manner provided in the Montana Rules of Civil

Procedure.
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{3} With its answer, the department shall certify and
file with said court all documents and papers and a
transcript of all testimony taken in the matter, together
with the board's findings of fact and decision., The board
may also in its discretion certify to such court questions
of law involved in any decision by it.

(4) whenever the department seeks review of a decision
of the board, all interested parties shall be served with a
copy of its petition together with all documents filed with
the court.

(5}y 1In any judicial proceeding under 39-51-2406
through 39-51-2410, the findings of the board as to the
facts, if supported by evidence and in the absence of fraud,
shall be conclusive and the jurisdiction of said court shall
be confined to guestions of law. Such action and the
questions so certified shall be heard in a summary manner
and shall be given precedence over all other civil cases
except cases arising under the workers' compensation law of
this state.

{(6) An appeal may be taken from the decision of the
district court to the supreme court of Montana in the same
manner, but not inconsistent with the provisions of this
chapter, as is provided in civil cases. It shall not be
necessary in any judicial proceeding under this section to

enter exceptions to the rulings of the board and no bond

~24-~ HB 428



10
11
12
13
14
15
16
17
i3
19

HB 0428/02

shall be required for entering such appeal. Upon the final
determination of such judicial proceeding, the department
shall enter an order in accordance with such determination."

NEW SECTION. SECTION 15. COLLECTION OF BENET'IT

OVERPAYMENTS. A PERSON WHO RECEIVES BENEFITS NOT AUTHORIZED

BY THIS CHAPTER SHALL REPAY TQ TEE DEPARTMENT, EITHER

DIRECTLY OR_ AS AUTHORI1ZED BY THE DEPARTMENT, BY OFFSET OF

FUTURE BENEFITS TQO WHICH HE MAY BE ENTITLEDR, OR BY A

COMBINATION OF BOTH SUCH METHODS, A SUM EQUAL TO THE AMQUNT

RECEIVED BY HIM UNLESS THE DEPARTMENT FINDS THAT THE

BENEFITS WERE RECEIVED THROUGH NG FAULT OF THE PERSON AND

THE RECOVERY OF SUCH BENEFITS WOULD BE AGAINST EQUITY AND

GOOD CONSCIENCE.

NEW SECTION. Section 16. Extension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the provisions of this act
is extended to the provisions of this act.

NEW SECTION, Section 17, Effective date. This act is
effective on passage and approval.

-End-
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STATEMENT OF INTENT
HOUSE BILL 428

House Business and Labor Committee

A statement of intent is needed for this bill because
section 95 amends 39-51-302 to clarify, modernize, and make
more direct the existing grant of authority to the
department of labor and industry to adopt unemployment
compensation rules, and section 6 amends 39-51-304 to
substitute the department of administration for the merit
system council as the agency adopting merit system
principles to be followed by the department of labor and
industry in hiring personnel to administer the unemployment
compensation law.

Both amendments are for purposes of coordinating
existing rulemaking authority with prior changes in the law.
Bach department should continue its current rules in effect
and continue to adept rules in the areas in which it is

already adopting rules.

@ana Legisiative COuUnCit

THIRD READING
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HOUSE BILL NO. 42B
INTRODUCED BY MILES
BY REQUEST OF THE DEPARTMENT

OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
UNEMPLOYMENT INSURANCE LAW; AMENDING SECTIONS 39-51-201,
39-51-202, 39-51-204, 39-51-301, 39-51-302, 39-51-304,
39-51-305, 39-51-402, 39-51-1103, 39-51-1109, 39-51-1305,
39-51-2104, 35-51-2307, AND 39-51-2410, MCA; AND PROVIDING

AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA, 1is amended to read:
"33-51-201. General definitions. As used in this

chapter, unless the context clearly requires ctherwise, the

following definitions apply:

tty--Phe--word--Ladmintstraror®--refers-—to--a---person
appointed--by--the--commisaioner--of--laber--and-industry-te
direct-and-admintskter-the-unempltoyment--insurance—-taws-—and
faderat----taws———-fatting----within---the---adminisacrator's
jurtsdiceions

+2)(1) "Annual payroll" means the total amount of
wages paid by an employer, regardless of the time of

payment, for employment during a calendar year.

ﬁc\mya\na Legisiarve Cowncil
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{33--“Annuat-torat-payrotiti-means-the-cotat-of~che—four
quarters-of-tatai-payrotis--ef--an--empioyer--preceding-—the
computation-date-as-fixed-hereins

t4¥(2) "Base period" means the first four of the last
five completed calendar quarters immediately preceding the
first day of an individual's henefit year. However, in the
case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state. For an individual who fails to
meet the gualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-1l6 or a similar
statute of another state or the United States, the base
period means the first four quarters of the 1last five
qguarters preceding the disability if a claim for
unemployment benefits is filed within 18 months of the
individual's last employment.

+53¥(3) "Benefits" means the money payments payable to
an individual, as provided in this chapter, with respect to
his unemployment.

t6¥(4) "Benefit year", with respect to any individual,
means the 52 consecutive-week period beginning with the
first day of the calendar week in which such individual
files a wvalid claim for benefits, except that the benefit

year shall be 53 weeks if filing a new valid claim would

~2- HB 428



[aad

LT - N - R . R S VO N )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0428/02

result in overlapping any quarter of the base year of a
previously filed new claim. A subsequent benefit year may
not be esatablished until the expiraticn of the current
benefit year. Howaever, in thé case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor of the United States, the base period is the periocd
applicable under the unemployment law of the paying state.

t#¥(%) “Board® means the board of labor appeals
provided for in Title 2, chapter 15, part 17.

t8)(6) "Calendar quarter™ means the period of 3
consecutive calendar months ending on March 31X, June 30,
September 30, or December 3l.

+33{7} “Contributions" means the money payments to the
atate unemployment insurance fund required by this chapter.

+103({8) “Department" means the department of labor and
industry provided for in Title 2%, chapter 15, part 17.

t334(9) “EBmploying unit" means any individual or
organization, including the state government, any of its
politi al subdivisions or instrumentali-ies, any
part aership, assoclation, trust, estate, joint-stock
company, insurance company, or corparation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor therecf, or the legai representative of a
deceased person which has or subsequent to Januwary 1, 1936,

had in its employ omre or more individuals performing
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services for it within this state, except as provided under
subsections {8) and (9) of 39-51-203, All individuals
performing services within this state for any employing unit
which maintains two or more separate establishments within
this state are considered to be employed by a single
employing unit for all the purposes of this chapter. Each
individual employed to perform or assist in performing the
work of amy agent or employee of an eémploying unit i3 deemed
to be employed by such employing unit for tHe purposes of
this chapter, whether such individual was hired or paid
directly by such employing unmit or by such agent or
employee, provided the employing unict has actual or
canstructive knowledge of the work.

t323(10]} "Employment office® means a free public’
employment cffice or branch thereof operated by thiy state
or maintained as a part of a state-controlled gystem of
public employment ovffices or such other £free public
employment offices operated and maintained by the United
States government or its instrumentalities as the departmeai
may approve,

t33+(11) "Fund” means the unemployment insurance fund
established by this chapter to which all contributicas and
payments in lieu of contributicns are required and from
which all benefits provided under this chapter shall be

paid.
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t34+(12) "Gross misconduct” means a criminal act, other
than a violation of a motor vehicle traffic law, for which
an individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or his emplover.

+354(13) "Hospital” means an institution which has been
licensed, certified, or approved by the state as a hospital.

t+69(14) (a) "Imstitution of higher education”, for the
purposes of this part, means an educational institution
which:

(i) admits as regular students only individuals having
a certificate of graduaticn £from a high school or the
recognized equivalent of such a certificate;

{ii) is legally authorized in this state to provide a
program of education beyond high school;

(iii) provides an educational program for which it
awards a bachelor's or higher degree or provides a program
which 1is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program of training to prepare students for gainful
employment in a recognized occupation; and

{iv) is a public or other nonprofit institution.

(b) Hotwithstanding any of the foregeing provisions of

this subsection, all colleges and universities in this state
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are institutions of higher education for purposes of this
part.

t##¥(15}) "State" includes, in addition to the states of
the United States of America, the District of Columbia,
Puertoc Rico, the Virgin Islands, and the Dominion of Canada.

t¥8¥(16) "Unemployment insurance administration Eund"
means the unemployment insurance administration fund
established by this chapter from which administrative
expenses under this chapter shall be paid.

t39+(17) (a) "Wages" means all remuneration payable for
personal services, including commissions and bonuses, and
the cash value of all remuneration payable in any medium

other than cash, and backpay received pursuant to a dispute

related to employment. The reasonable cash value of

remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b} The term "wages" does not include:

(i) the amocunt of any payment made to or on behalf of
an employee by an employer on account of:

(A} retirement;

(B) sickness or accident disability:

(C) medical and hospitalization expenses in connection
with sickness or accident disability: or

{D) death;
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(i) remuneration paid by any county welfare office
from public assistance funds for services performed at the
girection and request of such county welfare office.

t283(18) “Week"” means a period of 7 consecutive
calendar days ending at midnight on Saturday.

t23¥(19) #n individual's “weekly benefit amount™ means
the amount of benefits he would be entitled to receive for 1
weex of total unemployment.”

Bection 2. BSection 39-51-202, MCA, is amended to read:

"39~-51-202. Employer defined. "Employer" means:

li} any employing unit whose total amnual payrol’
within sither the current or preceding calendar year exceeds
the sum of 9508 $:7500 $1,000;

{2} any individual or employing unit which acquired
the organization, trade, or business or substantially all of
the assets thereof of another which at the time of such
acquisition was an employer subject to this chapter:

(3) any individual or employing unit which acquired
the organization, trade, or business or substantially all
the assets thereof of another employing unit not an employer
subject to this chapter and which, if subsequent to such
acquisition it were treated as a single unit with such other
employing unit, would be an employer under subsection (1) of
this section;

{(4) any employing unit not an employer by reason of
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any other subsection of this section for which, within
either the current or preceding calendar year, service is or
was performed with respect to which such employing unit is
liable for any federal tax against which credit may be
taken for contributions paid into a state unemployment fund
or an employing unit which, as a condition for approval of
this chapter for full tax credit against the tax impcsed by
the Pederal Unemployment Tax Act, is reguired pursuant to
such act to be an employer under this chapter;

{5) any employing unit which, having bhecome an
employer under subsection {l), (2). (3}, or (4) has not,
under 39-51-1101, ceased to be an employer subject to this
chapter; or

{6) for the effective period of its election pursuant
to 39-51-1102, any other employing unit which has elected to
become fully subject to this chapter."

Section 3. Section 39-51-204, MCA, is amended to read:

"39-51-204. Exclusions from definition of employment.
{1) The term "employment” does not include:

{a) agricultural labor. except as provided in
39-51~203(8);

{b) domestic service in a private home, local college
club, or local chapter of a college fraternity or sofcrity,
except as prowvided in 39-51-203(9);

{c) service performed as an officer or member of the
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crew of a vessel on the navigable waters of the United
States;

(d) service performed by an individual in the employ
of his son, daughter, or spouse and service performed by a
child wunder the age of 21 in the employ of his father or
mother;

(e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exempticn
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c¢)(7) of that act;

(f) service with respect to  which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department ~ must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after

acguiring potential rights to benefits under this chapter,
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acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

(g) services performed in the delivery and
distribution of newspapers or shopping news from house to
house and business establishments by an individual under the
age of 18 years, but not including the delivery or
distribution to any point or peints for subsequent delivery
or distributlion;

{h) services performed by real estate, securities, and
insurance salesmen paid solely by commissions and without
guarantee of minimum earnings;

(i) service performed in the employ of a school,
college, or university if such service is performed by a
student who is enrolled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse 1s advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance;

{3} service perfcrmed by an individual gnder--the--age
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of--22 who i3 enrolled at a nonprofit or public educational
institution, which normally maintains a regular faculty and
curriculum and normally has a regularly organized body of
students in attendance at the place where its educational
activities are carried on, as a student in a full-time
program taken for credit at such institution which combines
academic instruction with work experience if such service ia
an integral part of such program and such institution has so
certified to the employer, except that this subsectiocn shall
not apply to service performed in a program established feor
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

(1} casual liabor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such service is $50 or more
and such service is performed by an individual who .is
regularly employed by such employer to perform such service.

"Reqgularly employed” means the services are performed during

at least 24 days in the same quarter,

{2) "Employment” does not include elected publieg
officials.

{3) For the purposes of 39-51-203(6}, the term
"employment" does not apply to service performed:

{a) in the employ of &a church or convention or
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asscciation of churches or an organization which is cperated
primarily for religious purposes and which 1is operated,
supervised, contreolled, or principally supported by a church
or convention or asscciation of churches;

(b} by a duly ordained, commissioned, or licensed
minister of a church in the exercise of his ministry or by a
member of a zéligious order in the exercise of duties
required by such crder;

{c) in the employ of a school which is not an
institution of higher education, prior to December 311, 1577;

{d) in a facility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing remunerative work
f£or individuals who, because of their impaired physical or
mental capacity, cannct be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation er remunerative work;

(e} as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by an individual receiving
such werk relief or work training; or

{£) for a state prison or other state correctional or

custodial institution by an inmate of that institution.™
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Section 4. Section 39-51-301, MCA, is amended to read:

"39-51-301. Administration -— duties and powers of
department. (1) It shall be the duty of the department to
administer this chapter and it shall have power and
authority to adopt, amend, or rescind such rules, to employ
such persons, make such expenditures, require such reports,
make such investigations, and take such other action as it
deems necessary or suitable to that end. Sueh-ruiteas-shaii-he
effective—upon-pubkication-in-the-manner;——not--inconsistent
with--the--provistons--cf-this-chapter;—which-the-departmene
shati-prescriba:

(2) The department shall determine its own
organization and methods of procedure in accordance with the
provisions of this chapter and shall have an cfficial seal,
which shall be judicially noticed.

(3) Whenever the department believes that a change in
contribution or benefit rates will become necessary to
protect the solvency of the fund, it shall promptly so
inform the governcr and the legislature and make
recommendations with respect thereto.

(4) The department and the board may issue subpoenas

and compel testimony and the production of evidence,

incliuding bocks and records, in regard to any investigation

or proceeding under this chapter."

Secticon 5. Section 39-51-302, MCA, is amended to read:
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"39-51-302. Reguiationa---and---general---and-—speeial
Administrative rules. 6Generai--and--speciai--rules-—-may--be
adepredr--amendedy-or-rescinded-by-the-department-enty-afrer
publie-hearing-or-opportunity-to-be-heard-thereon;-of-——which
proper--nottee--has--been—-given--Generai-rutes-shaitt-become
effective-1f-days-after-filting-with-the-secretary——of--state
and--publteation--in--sne——or--mere--newspapers—--of--generat
circutatien--in--this--state;--Speciat--rutes-—shali--become
effective--10--days-—after-norification—to-or-maiting-to-the
tast-known-address-of-che-individuais-or——concerns--affectad
therebys--Requiations--may-be-adopted;-amended;-er-rescinded
by-the-department-and-shalti-sacome-eaffastive-in--the--manner

and--at-the-time-prescribed-by-iaw: The department may adopt

procedural and substantive rules necessary to implement this

chapter."
Section 6. Section 39-51-304, MCA, is amended to read:

"39-51-304. Personnel. t1}---Encepe---as---stherwise
providedy--the-~department—ts—autherized-to-appointy-fix-the
compensations-and-prescribe-the-duties-and--peweras-—-of-—suech
céficerar-accountants;-attorneys;-expertsy-and-ether-persons
as--may--be-necessary-in-the-performanee-of-its-duties-under
this-chapters--Fha--department--may—-delegate~~to--any--snch
persons--such-power—and-aunthority-as-it-considera-reasonrbie
and-proper-for-the-effective-administration-of-this--chapeer

and--may-tn-ies-discrecian-bond-any-perscn-handiing-meney-or
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signing-checks-hereunders

t23--Ne-parson-wha-is-an-efficer-or-conmiteee-nenber—of
any-potiticat-parkty--arganization--or--vhe--hotda--ar—-is--a
candidate-for-any-pubtic-ocffice-may-be-appointed-or-empioyed
under—this—chapters

3% The department shall hire personnel to administer

this chapter in accordance with merit system principles
adopted by the merib-—-system——counecit department of
administration."

Section 7. Section 39-51-305, MCA, is amended to read:

"39-51-305. Department to appoint appeals referees. To
hear and decide disputed claims, the department shall
appoint such impartial salaried appeals referees as are
necessary for the proper administration of this chaptery
consisting-of-sataried-examiners-setected in accordance with
39-51~304. No person shall participate on behalf of the
department in any case in which he is an interested party.
The department may designate alternates to serve in the
absence or disqualification of an appeals refere- "

Seciion B. Section 39-51-402, MCA, is amended to read:

"39-51-402. Unemployment insurance fund - state
treasurer-ex-offtcte custodian -- accounts and deposits. (1)

The state—-treasurer commissioner of labor and industry is

the ex officio treasurer and custodian of the unemployment

insurance fund and shall administer such fund in aceordance
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with the-directions—-of-the-department-and--shati--issue--his
wareants-—epon-tt-in-sccordance-with-snch-reguiations—as—the
departient—shaii—pteser&be this chapter., He shall maintain
within the fund three separate accounts:

{a) a clearing account;

{b) an unemployment trust fund account; and

{c) a benefit account.

(2) All money payable to the unemployment insurance
fund, upon receipt thereof by the department, must be
forwarded—-to-the-treasurer-wheo-shet: immediately deposit-it
deposited in the clearing account. Refunds payable pursuant
te 139-51-1110 may be paid from the clearing account wpen
warrants-issued-by-che-treasurer-under-ghe-direction-of——the
department., After clearance therecf, all other money in the
clearing account must be immediately deposited with the
secretary cf the treasury of the United States to the credit
of the account of this state in the unemployment trust fund,
established and maintained pursuant to section 904 of the
Social Security Act, as amendedy-any-pravistesa-of-iaw-in
this-atnte-relating-to-the-deposit;-administration;-reieasey
or-disbursement-of-money-in-the--possession--or--cuatody--of
this-state-to-the-conktrary-netwithseanding.

{3) The benefit account consists of all money
requisitioned for the payment of benefits from this state's

account in the unemployment trust fund,
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(4) Except as herein otherwise provided, money in the
clearing and benefit accounts may be deposited by-—the
treasurear;~-under--the--directien--of-the-departmenty in any
bank or public depository in which general £funds of the
state may be deposited, but nec public deposit insurance
charge or premium may be paid out of the unemployment
insurance fund.

{5} ——-Fhe---treasurer—---shati-—--give-——a--separate--bonéd
conditioned-upon-the-fatthfui-performance-of-his--duties——as
eustadian——af--che-—unempioyment-insurance-fund-in-an-amount
fivad-by-the-department-and-in-a-form-prescribed-by—~iaw--or
approved--by--the—-attorney--generai<--Premiums-for-the-bond
shatl-be-paid-from-the-unempleyment-tnsurance-adminiseration
aceountc"

Section 9., Section 39-51-1103, MCA, 1is amended to
read:

"39~51-1103, Contributions by employers required --
payments in lieu thereof authorized for certain employers.
{1} Contributions shall accrue and become payable by each
employer for each calendar year in which he is subject to
this chapter with respect to wages, as defined in
39-51-201t+%9%, paid for employment, as defined in this
chapter, occurring during such calendar year.

{2) Such contributions shall become due and be paid by

each employer to the department for the fund in accordance
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with such regulations as the department may prescribe and
shall not be deducted in whole or in part from the wages of
individuals in his employ.

(3) In the payment of any contributions, a fractional
part of a cent shall be disregarded unless 1t amounts to
one-half cent or more, in which case it shall be increased
to 1 cent.

(4) Nonprofit organizations defined in section
501(c)(3) of the federal Internal Revenue Code and which are
exempt from tax under section 501(a) of such code may elect
to make payments in lieu of contributions.

(5) The state and its political subdivisions,
effective January 1, 1977, may elect to make payments in
lieu of contributions or pay under a special contributions
plan established for governmental entities only."

Section 10. Section 39-51-1109, MCA, is amended to
read:

"39-51-1109. €Eontributien Tax appeals. Any person
aggrieved by any decision, determination, or redetermination
of the department involving contribution liability,
contribution rate, application for refund, or the charging
of benefit payments to employers making payment in lieu of
contributions is entitled to & review by—the-deparement-ar
fta-gukharized-represeptative;-nereitnafear-raferred-to-as--a

depoty-—The--deciston--sf--the--deputy—-is--considered-—the
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decinton-of-che-deparementr-¥ne-~deparement—-or--ehe--depuey
sohducting--the—-reviow--may-~refar-the-matter-to-sn-appesis
reforeer-nay-decide-the-appiication-for-review-dn-the--basis
of<~guch--facts--and--information-as-may-be-obtaineds-or-may
hear-argument-to-secure-further-factar~-Afteas-~such--revidws
notive--of-the-décisidn-mune-ba-given-to-che-employing-units
Such-deetsion-made-pusrsuane~to-such-reviev-ta-constderad-the
#inai-dectsion-af-the-deparcment-untess-the--empioying-~unit
or--any--sther-sdeh-interested-partys;-within-5-cetendar-daya
aitee-deiiverydaé~:neh—netiéieatian~—ar4~uithin—4?--eaiendar
daya--after-~snch--notification-was-matied-eo~-his-ase-knowr
address;-£iten-an-appeai-From--ehis--decisions--Sueh--appes -
witl-<pa-~referfed-~ta-an-appeais-referse-who-shati-make-nisy
de¢taions—-with—-respect-—thereto--in--accardance--with--the

procedere--preseribed-4¢n-39-5+-2483 in accordance with Title

2, ¢hapter 4, parts 6 and 7.°

Section 11. Section 39-51-1305, MCA, is amended to
read:

"39-51-1305. Priority of payment of contr.sutions due
under legal dissolutiocns or distributions. +%4 In the event
of any distribﬁtion of an employer's assets pursuant to an
order of any court under the laws of this state, including
ahy receivership, assignment for benefit of creditors,
adjudicated insclvency, composition, or similar proceeding,

contributions then or thereafter due shall be paid in full
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prior to all other claims, except taxes and claims for wages
of not more than $250 to each claimaﬁ: earned within 6
months of the commencement of the proceeding.
$+24-~En-—tha--event-—-of——an——amployeris-adjudication-in
bankrupteyr——judiciaiiy-—confirmed--extensien--propesaiy--or
componition--under-the-Pederai-Bankruptey-Acty-contributions
then-or-therenfter-due-~shati--be--entitied-—to-—-prioriey-——of
payment-as-a-debt-due—the-sovereitgn-power-as-provided-by-the
Bankruptey-—-Aet-~of-dune—~227-1938-tChap--535-52-Stat--848)y<"

Section 12. Section 39-51-2104, MCA, is amended to
read:

"39-51-2104. General benefit eligibility conditions,
An unemployed individual is eligible to receive benefita for
any week of total unemployment within his benefit year only
if the department finds that:

{1) he has registered--for-work filed a claim at and
thereafter has continued to report at an employment office
in accordance with such regulation as the department may
prescribe, except that the department may, by regulatjion,
prescribe that in cases in which it finds such requirements
oppressive or inconsistent with the purposes of this
chapter, an unemployed individual may register file a claim
and report for work by mail or through other gove:nmentai
agencies;

t+23-—he--has--madea——a-—-ciaim-for-benefita-in-accordance
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with-the-provisions-of-39-53-248%;

t3¥(2) he is able te work and is available for work
and is seeking work; provided, however, that no claimant is
considered 1ineligible in any week of unemployment for
failure to comply with the provisions of this subsection if
such failure is due to an illness or disability which occcurs
after he has registered for work and no suitable work has
been offered to such claimant after the beginning of such
iliness or disability:

t44(3) prior to any week for which he claims benefits
he has been totally unemployed for a waiting period of 1
week. However, if claimant's benefit year expires during a
period of compensable unemployment, claimant will continue
to receive weekly benefits in a new benefit vyear, if
otherwise eligible, without interruption to serve the
waiting week for the new benefit year but will thereafter be
required to serve the waiting week before receiving benefits
during subsequent unemployment in the new benefit year. No
week 1s counted as a week of total unemployment for the
purposes of this subsection:

(a} if benefits have been paid with respect thereto;

{b} unless the individual was eligible for benefits
with respect thereto;

{c) wunless it occurs within the benefit year of the

claimant;
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{d) wunless it ocecurs after benefits first could become
payable to any individual under this chapter."

Section 13, Section 39-51-2307, MCA, is amended to
read:

"39-51-2307. Disgualification because of student
status. (1) Effective April 1, 1977, an individual shall be
disqualified for benefits during the school year (within the
autumn, winter, and spring seasons of the year) or the
vacation pericds within such schocl year or during any
prescribed school term if claimant is a student regularly
attending an established educational institution.

(2) HNotwithstanding any other provisions in this
section, no otherwise eligible individual shall be denied
benefits for any week because he is in training approved by
the department, nor shall such individual be denied benefits
with respect to any week in which he is in training approved
by the department by reason of the application of provisions
in 39-51-2304 or the application of provisicns in
39-51-2104¢33(2)."

Section 14. Section 39-51-2410, MCA, 1is amended to
read:

"39-51-2410. PFinality of board's decision -- Judicial
review. (1) Any decision of the bcard in the absence of an
appeal therefrom as herein provided shall become final 30

days after the date of notification or mailing thereof,
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except in the case of the department when such decision
becomes final 20 days following the board's decision, and
judicial review thereof shall be permitted oaly after any
party claiming to be aggrieved thereby has exhausted his
remedias before the board. The department shall be deemed to
be a party to any Jjudicial acticn involving any such
decision and may be vrepresented in any such action by an
attorney gmployed by the department or at the depariment's
request, by the attorney general.

{2) Within 30 days after the date of notification or
mailing of the decision of the bhoard, any party aggrieved
thereby may secure judicial review thereof by commencing an
action in the district court of the c¢ounty in which said
party resides and in which action any other party to the
proceeéing before the board shall be made a defendant. 1In
such action a petition, which need not be verified but which
shall state the grounds upon which a review is sought, shall
be served upon the commissioner of labor and industry er-his
designee-—and-such-service—shati-be-deemed-compic red-service
on-ati-partiesr-but-there-shati-be-teft-with-~the--party--seo
served---as--many--¢opites--of--the—-petition—-as--there--are
defendants-and-the-department-zhati-forchwith-mati-cne-—sueh

eopy-to-each-such-defendant and all other interested parties

in  the manner provided 1in the Montana Rules of Civil

Procedure,
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(3) With its answer, the department shall cgrtify and
file with said court all documents and papers and a
transcript of all testimony taken in the matter, together
with the board's findings of fact and decision. The board
may also in its discretion certify to such court questions
of law involved in any decision by it.

(4) Whenaver the department seeks review of a decision
of the board, all interested parties shall be served with a
copy of its petition together with all documents filed with
the court.

{5) In any judicial proceeding under 39-51-2406
throogh 39-51-2410, the findings of the board as to the
Facts, if supported by evidence and in the absence of fraud,
shall be conclusive and the jurisdiction of said court shall
be confined to questions "of law. Such action and the
guestions so certified shall be heard in a summary manner
and shall be given precedence over all other c¢ivil cases
except cases arising under the workers' compensation law of
this state.

i6) An appeal may be taken from the decision of the
district court to the supreme court of Montana in the same
manner, but naot inconsistent with the provisions of this
chapter, as is pravided in civil cases. It shall not be
necessary in any judicial proceeding under this section to

enter exceptions to the rulings of the board and no bond
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shall be regquired for entering such appeal. Upon the final
determination of such judicial proceeding, the department
shall enter an order in accordance with such determination."

NEW SECTION. SECTION 15, COLLECTION OoF BENEFIT

OVERPAYMENTS. A PERSON WHO RECEIVES BENEFITS NOT AUTHORIZED

BY THIS CHAPTER SHALL REPAY TO THE DEPARTMENT, EITHER

DIRECTLY OR AS AUTHORIZED BY THE DEPARTMENT, BY OFFSET OF

FUTURE BENEFITS TO WHICH HE MAY BE ENTITLED, OR BY A

COMBINATION OF BOTH SUCH METHODS, A SUM EQUAL TO THE AMOUNT

RECEIVED BY HIM UNLESS THE DEPARTMENT FINDS THAT THE

BENEFITS WERE RECEIVED THRQUGH NCO FAULT OF THE PERSON AND

THE RECOVERY OF SUCH BEREFITS WOULD BE AGAINST EQUITY AND

GOOD CONSCIENCE.

NEW SECTION. Section 16. Extension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the provisions of this act
is extended to the provisions of this act.

NEW SECTION. Section 17. Effective date. This act 1is
effective on passage and approval.

-End-
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STATEMENT OF INTENT
HOUSE BILL 428

House Business and Labor Committee

A statement of intent is needed for this bill because
section 5 amends 39-51-302 to clarify, modernize, and make
more direct the existing grant of authority to the
department of labor and industry to adopt unemployment
compensation rules, and section 6 amends 33-51-304 to
substitute the department of administration for the merit
system council as the agency adopting merit system
principles to be followed by the department of labor and
industry in hiring personnel to administer the unemployment
compensation law.

Both amendments are for purposes of coordinating
existing rulemaking authority with prior changes in the law.
Each department should continue its current rules in effect
and continue to adopt rules in the areas in which it is

already adopting rules.

@aﬂa Legustative council

REFERENCE BILL
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HOUSE BILL NO. 428
INTRODUCED BY MILES
BY REQUEST OF THE DEPARTMENT

OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
bNEMPLOYMENT INSURANCE LAW; AMENDING SECTIONS 39-51-201,
39-51-202, 39-51-204, 39-51-301, 39-51-302, 39-51-304,
39-51-30%, 39-51-402, 39-51-1103, 39-51-1109, 39-51-1305,
39-51-2104, 39-51-2307, AND 39-51-2410, MCA; AND PROVIDING

AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA. is amended to read:
"39-51-201. General definitions. As wused in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

t1}--Phe--word--tadmintstrateri--refers—-to--a---person
appesinted—-hy-—the-~commisstoner--sf--tabsr--and-industry-te
d¢rect-and-admintater-the-unempioyment--iraurance--taws--and
federat-—---taws-—-——fatiing----within---the-—-—adminiseracoer's
jurisdictions

+2¥(1}) "Annual pavroll" means the total amount of
wages paid by an employer, regardless of the time of

payment, for employment during a calendar year.
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t3y--tAnneat-cotat-payratifi-means-the-totat-of-the—fonr
quarters—-of-totat-payrotis-—of--an--empioyer--preseding—-the
computation-date-as-fixed-herein:

t4¥(2) “"Base period"” means the first four of the last
five completed calendar quarters immediately preceding the
first day of an individual's benefit year. However, in the
case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state. For an individual who fails to
meet the qualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-116 or a simjilar
statute of ancther state or the United States, the base
period means the Efirst four quarters of the last five
quarters preceding the disability if a claim for
unemployment benefits is filed within 18 months of the
individual's last employment.

t5¥(3) "Benefits" nmeans the money payments payable to
an individual, as provided in this chapter, with respect to
his unemployment.

t6¥(4) "Benefit year", with respect to any individual,
means the 52 consecutive-week pericd beginning with the
first day of the calendar week in which such ipdividual

files a wvalid claim Eor benefits, except that the benefit

year shall be 53 weeks if filing a new wvalid claim would
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result in overlapping any quarter of the base year of a
previcusly filed new claim. A subsequent benefit year may
not be established until the expiration of the current
benefit year. ﬁowever, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor of the United States, the base period is the period
applicable wunder the unemployment law of the paying state.

t73¥(5) "Board" means the board of labor appeals
provided for in Title 2, chapter 15, part 17.

€¢8¥(6}) "Calendar quarter" means the period of 3
consecutive calendar months ending on March 31, June 30,
September 30, or December 31l.

+94{7) "Contributions"” means the money payments to the
state unemployment insurance fund reqguired by this chapter.

ti8)r(8) "Department" means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

¢333(9) "Employing unit" means any individual or
organization, 1including the state government, any of its
subdivisions or

political instrumentalities, any

partnership, assocliation, trust, estate, joint-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the legal representative of a
deceased person which has or subsequent to January 1, 1936,

had in its enploy one or more individuals performing
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services for it within this state, except as provided under
subsections {8) and (%) of 39-51-203. All individuals
performing services within this state for any employing unit
which maintains two or more separate establishments within
this state are considered to be employed by a single
employing unit for all the purposes of this chapter. Each
individual employed to perform or assist in performing the
work of any agent or employee of an employing unit is deemed
to be employed by such employing unit for the purposes of
this chapter, whether such individual was hired cor paid
directly by such eméloying unit or by such agent or
employee, provided the employing unit has actual or
congtructive knowledge of the work.

t323(10}) "Employment office" means a free public
employment office or branch thereof operated by this state
or maintained as a part of a state-controlled system of
public employment offices or such other [Eree public
employment offices operated and maintained by the United
States government or its instrumentalities as the department
may approve.

¢#33(l1l) "Fund" means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required and_from

which all benefits provided under this chapter shall be

paid.
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t14¥(12} "Gross misconduct” means a criminal act, other
than a violation of a motor vehicle traffic law, for which
an individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or his employer.

+35%(13) "Hospital" means an institution which has been
licensed, certified, or approved by the state as a hospital.

t36%¥(14) (a) "Institution of higher education”, for the
purposes of this part, means an educational institution
which:

(i) admits as regular students only individuals having
a certificate of graduation from a high school or the
recognized equivalent of such a certificate;

(ii} is legally authorized in this state to provide a
program of educaticn beyond high scheol;

{iii) provides an educational program for which it
awards a bachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program of training to prepare students for gainful
employment in a reccgnized occupation; and

({iv) is a public or other nonprofit institution.

(b} Notwithstanding any of the foregoing provisions of

this subsection, all colleges and universities in this state
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are institutions of higher education for purposes of this
part.
t373(15) "State" includes, in addition to the states of
the United States of America, the District of Celumbia,
Puerto Rico, the Virgin Islands, and the Dominion of Canada.
+184(16) “Unemployment insurance administration fund"
means the

unemployment insurance administration fund

established by this chapter from which administrative
expenses under this chapter shall be paid.

{t293(17) (a}) "Wages" means all remuneration payable for
personal services, including commissions and bonuses, and

the cash value of all remuneration payable in any medium

other than cash, and backpay received pursuant to a dispute

related to employment. The reascnable cash value of

remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

({b) The term "wages" doesbnot include:

(i} the amount of any payment made to or on behalf of
an employee by an employer on account of:

(A) retirement;

(B} sickness or accident disability;

(C) medical and heospitalization expenses in connection
with sickness or accident disability; or

(D} death;
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(ii) remuneration paid by any county welfare office
from public assistance funds for services performed at the
direction and request of such county welfare office.

£20¥(18) “"wWeek" means a period of 7 consecutive
calendar days ending at midnight on Saturday.

+2%3(19) An individual's "weekly benefit amount" means
the amount ¢of benefits he would be entitled to receive for 1
week of total unemployment."

Section 2, Section 39-51-202, MCA, is amended to read:

"39-51-202. Employer defined. "Employer" means:

{1} any employing unit whose total annual payroll
within either the current or preceding cralendar year exceeds
the sum of §5668 $17568 $1,000;

{2) any individual or employing unit which acqguired
the organization, trade, or business or substantially all of
the assets thereof of another which at the time of such
acquisition was an empioyer subject to this chapter;

{3) any individual or employing unit which acquired
tﬁe organizaticn, trade, or business or substantially all
the assets thereof of ancther employing unit not an employer
subject to this chapter and which, if subsequent to such
acquisition it were treated as a single unit with such other
employing unit, would be an employer under subsection (1) of
this section;

{4) any employing unit not an employer by reason of
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any other subsection of this section for which, within
either the current or preceding calendar year, service is or
was performed with respect to which such employing unit is
liable for any Eedg:al tax against which c¢redit may be
taken for contributions paid into a state unemployment fund
or an employing unit which, as a condition for approval of
thig chapter for full tax credit against the tax impcsed by
the Federal Unemployment Tax Act, is required pursuant to
such act to be an employer under this chapter;

{5) any employing unit which, having become an
employer under subsection (1)}, (2), (3), or (4) has not,
under 39-51-1101, ceased to be an employer subject to this
chapter; or

{6) for the effective period of its election pursuant
to 39-51-1102, any other employing unit which has elected to
become fully subject to this chapter."”

Section 3. Section 39-51-204, MCA, is amended to read:

"*39-51-204. FExclusions from definition of employment.
{l) The term "employment" does not include:

fa) agricultural 1labor, except as provided in
39-51-203(8);

{b) domestic service in a private home, lcocal college
¢lub, or local chapter of a college fraternity or scrority,
ex;ept as provided in 39-51-203(9);

{c) service performed as an officer or member of the
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crew of a vessel on the navigable waters of the United
States;

{(d) service performed by an individual in the employ
of his son, daughter, or spouse and service performed by a
child under the age of 21 in the employ of his father or
mother ;

(e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c){(7) of that act:

(E) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after

acquiring potential rights to benefits under this chapter,
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acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

{g) services performed in the delivery and
distribution of newspapers or shopping news from house to
house and business establishments by an individual under the
age of 18 years, but not including the delivery or
distributien to any point or points for subsequent delivery
or distribution;

(h) services performed by real estate, securities, and
insurance salesmen paid solely by commissions and without
guarantee of minimum earnings;

(i) service performed in the employ of a school,
college, or university if such service 1is performed by a
student who 1is enrolled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform  such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of

unemployment insurance;

(j) service performed by an individual under--thea--age
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of-——-22 who is enrolled at a nonprofit or public educational
institutien, which normally maintains a regular faculty and
curriculum and normally has a regularly organized bedy of
students in attendance at the place where its educational
activities are carried on, as a 3tudent in a full-~time
program taken for credit at such institution which combines
academic instruction with work experience if such service is
an integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

(1) casual labor not in the course of an employer's
trade or business performed in any calendar gquarter, uniess
the cash remuneration paid for such service is $50 or more
and such service is performed by an individual who is
regularly employed by such employer to perform such service,

"Regularly employed" means the services are performed during

at least 24 days in the same guarter.

(2) "Employment" does not include elected public
officials.
(3) For the purposes of 39-51i-203(6), the term

"employment" does not apply to service performed:

{a) in the employ of a church or convention or
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association of churches or an organization which is operated
primarily for religious purposes and which 1is operated,
supervised, controlled, or principally supported by a church
or convention or association of churches;

(b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of his ministry or by a
member of a religious order in the exercise of duties
required by such order;

(c) in the employ of a school which is not an
institution of higher education, prior to December 31, 1977;

(d) in a facility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

(e) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by an individual receiving
such work relief or work training; or

(f) for a state prison or other state correctiognal or

custodial institution by an inmate of that institution.”
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Section 4. Section 39-51-301, MCA, is amended to read:

"319-51-301. Administration -- duties and powers of
department. (1) It shall be the duty of the department to
administer this chapter and it shall have power and
authority to adopt, amend, or tescind such rules, to employ
such persons, make such expenditures, require suech reports,
make such investigations, and take such other action as it
deems necessary or suitable to that end. Such-rules-shaii-be
effactive-upen-publication-in-the-manner;--not—-inconsistent
with--the—-provisions--of-this-chapter;-which-the-department
shati-prescribes

{2) The department shall determine its own
organization and methods of procedure in accordance with the
provisions of this chapter and shall have an official seal.,
which shall be judicially noticed.

(3) Whenever the department believes that a change 1in
contribution or benefit rates will become necessary to
protect the solvency of the fund, 1t shall promptly so
inform the governor and the legislature and make
recommendations with respect thereto.

(4) The department and the board may _issue subpoenas

and compel testimony and the production of evidence,

including books and records, in regard to any investigation

or proceeding under this chapter.”

Section 5. Section 39-51-302, MCA, is amended to read:
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"39-51-302. Reguiations-——and-—--general-—-and--specint
Administrative rules. 6General--and--speeial--rutes--may--be
adoptedr--amended;-or-rescinded-by-the-deparemene-aniy-after
publie-hearing-or-opportunity-to-be-heard-thereon;-of--which
proper-—notice—-has--been--given:-Generat-rutes-shali-become
effeerive-1d-days-after-filing-with-the-secretary--of--state
and--pubtication--in--ene——ar--more--newspapers--of-—generat
cirentation——in--this--stater--Speciatr--rules-—-shati--become
effective—-18--days--after-notification-to-or-maiiing-te-the
tast-known-address-of-the-individuals—or--esncerna——affected
therebyr--Regulations--may-be-adopted;-amended;-or-reacinded
by-the-department-and-shati-become-effective-itn—-the—-manner

and-~at-the-time-prescribed-by-*awr The department may adopt

procedural and substantive rules necessary to implement this

chapter.”

Section 6. Section 39-51-304, MCA, is amended to read:

"39-51-364. Personnel. f1)---Except---as-—-otherwise
provideds-—the--department-ita-authortzed-to-appointi—£ix-the
ecampensation;-and-preseribe-the—dutiss—and--powers--of--sueh
officersy-accountantsj-attorneys;-expertsr-and-other—persons
as-~may--be-neceasary-in-the-performance-af-ita-duties-under
ehis-ehapterv--Fhe--department--may--detegate--to--any-—auch
persons-—-such-pewer-and-anthority-as-tc-considera-reasonabie
and-proper—for-tha-effective-administration-of-this-—chaprer

and-—-may-in-its-disererion-bond-any person-handirng-money-or
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sign&ng—ehucks~here;nder7

t23--Ne-person-who-is-an-afficer-ar-committea—member-of
any-patiticat-party--organizatien--or--whe--hotds--ar--is—-a
eandidace-for-any-public-office-may-be-appotnted-or-employed
under-this-chapters

+3 The department shall hire personnel to administer

this chapter in accordance with merit system principiles
adopted by the merit---system-—councit department of
administration."

Section 7. Section 39-51-305, MCA, is amended to read:

"39-51-305. Department to appoint appeals referees. To
hear and decide disputed claims, the department shall
appoint such impartial salaried appeals referees as are
necessary for the proper administration of this chaptery
consiaeing—ef—salaried—exgminers-seiecbc& in accordance with
39-51-304, No person shall participate on behalf cf the
department in any case in which he is an interested party.
The department may designate alternates to serve in the
absence or disqualification of an appeals referee."

Section 8. Section 39-51-402, MCA, is amended to read:

"39-51-402. Unemployment insurance fund - state
treasurer-ex—-officio custodian -- accounts and deposits, (1)

The state--treasurer commissioner of labor and industry is

the ex officio treasurer and custodian of the unemployment

insurance fund and shall administer such fund in accordance
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with the-directions-af-the-department-and--shati--issue--his
warrants-—upon-it-in-accordance-with-such-regutations-as-the
department-shati-prescribe this chapter. He shall maintain
within the fund three separate accounts:

{a) a clearing account;

(b} an unemployment trust fund account; and

(¢) a benefit account.

(2) All money payable to the unemployment insurance
fund, upon receipt thereof by the department, must be
forwarded--to-the-treasvurer-who-shati immediately depostt-it
deposited in the clearing account. Refunds payable pursuant
to 39-51-1110 may be paid from the clearing account upen
warrants-issued-by-the-treasurer-under-the-direction-of-—-the
deparement. After clearance thereof, all other money in the
clearing account must be immediately deposited with the
secretary of the treasury of the United States to the credit
of the account of this state in the unemployment trust fund,
established and maintained pursuant to section 904 of the
Soclal Security Act, as amendedr-any-provision-of-taw-in
this-state-reiating-to-the-deposity-admintstrationy-reteaser
or-diabursement-of-money-in-the--posssssion—-or--custody-—of
thés—atqte—to—the—contrary—notvithstanding.

{3) The benefit account consists of all money
requisitioned for the payment of benefits from this state's

account in the unemployment trust fund.
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(4) Except as herein otherwise provided, money in the
clearing and benefit accounts may be deposited by-—-the
treasyrer;-—under-—-the--direction——of-the-departmenty in any
bank or public depository in which general funds of the
state may be deposited, but no public deposit insurance
charge or premium may be paid out of the unemployment
insurance fund.

€5F¥-~Fhe---treasurer—--shati---give---a--separate——bend
condttioned-upan-the-faichfut-performance—of-his--duties--as
eustodian--nf--the--unempltoyment-insurance-fund-in-an-amennt
fixed-by-the-department-and-in-a-form-prescribed-by—-law--or
approved-—by--the--attorney--generat---Premiums-for-the-beond
shati-be-paid-from-the-unemployment-insurance-administration
accountz”

Section 9. Section 39-51-1101, MCA, is amended to
read:

"35-51-1103, Contributions by employers reguired —-
payments in lieu thereof authorized for certain employers.
{1) Contributions shall accrue and become payable by each
employer for each calendar year in which he 1is subject to
this chapter with respect to wages, as defined in
38-51-201¢%9%, paid for empleyment, as defined in this
chapter, occurring during such calendar year.

(2) Such contributions shall become due and be paid by

each employer to the department for the fund in accordance
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with such regulations as the department may prescribe and
shall not be deducted in whole or in part from the wages of
individuals in his employ.

{3} In the payment of any contributions, a fractional
part of a cent shall be disregarded unless it amounts to
one-half cent or more, in which case it shall be increased
to 1 cent.

(4) Nonprofit organizations defined in section
501{c)(3) of the federal Internal Revenue Code and which are
exempt from tax under section 501(a) of such code may elect
to make payments in lieu of contributions.

{5} The state and its political subdivisions,
effective January 1, 1977, may elect to make payments in
lieu of contributions or pay under a special contributions
plan established for governmental entities only."

Section 10. Section 39-51-1109, MCA, 1is amended to
read:

"39-51-1109. Eontribution Tax appeals. Any person
aggrieved by any decision, determination, or redetermination
of the department involving contribution liability,
contribution rate, application for refund, or the charging
of benefit payments tc employers making payment in lieu of
contributions 1s entitled to a review by-tha-department-or

tes-—antherized-represencativer-heretnafter-referred-to-asa—-a

deputy-——Fhe--deciston--of-~the--deputy--is—-constdered--the
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deciston-cf~the-departmentr—Fhe--department——or-~-the--deputy
conducting--the--review--may--tefer-cthe-matter-to-an-appeats
referee;-may-decide-the-appiication-for-reviev-on-the--pasis
of-—auch—-facts~-and—-information-as-may-be—obtatnedy-or-may
hear-argpment-to-secnre-further—factsc-——Afear-—sucsh—-reviews
notice—-of-the-decision-must-be-given-to-the-employing-untts
Sueh-decision-made-pursuant-te-such-~review-is-considered-the
£inat-deciaton-of-the-deparement-aniess-the--empioying——unie
er-—any--other-speh-interestad-partyr;-within-5-catendar—days
after-delivery-of-such-notification—-or--within--7--catendar
days-—~after——such~-notification-was-matted-co-his-tast-known
address;-fites-an-appeat-from-~this--decisions--Suech--appeai
witi-——be—-refarrad-—to-an-appeals-referee-who-shati-make-his
decisions--with--respecet——thereto--in--accordance—-with--the

procedure--prescribed-in-39-51-2463 in_accordance with Title

2, chapter 4, parts 6 and 7."

Section ll. Section 39-51-1305, MCA, is amended to
read:

"39-51-1305. Priority of payment of contributions due
under legal dissclutions or distributions. %% In the ewvent
of any distribution of an employer's assets pursuant to an
order of any court under the laws of this state, including
any .receivership, assignment for benefit of creditors,
adjudicated insolvency, composition, or similar proceeding,

contributions then or thereafter due shall be paid in full
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prior to all other claims, except taxes and claims for wages
of not more than $250 to each c¢laimant earned within 6
months of the commencement ©f the proceeding.
t2y-—in——the-~-event--of--an—-employeris-adjudication—in
bankrupteyr-—Judietaliy--confirmed--extension--proposat;--er
composttion——-under-tha-Paderai-Bankruptcy-Act;-contriburions
ehen-or-thereafter-due-shalil-~-be--entitied--to--prieriey——of
payment-as-a-debt~-due-the-sovereign-power—-as-provided-by-the
Bankruptey--Act—-of-dune-227-1938-¢tChap--535-52-Stats-B487:"

Section 12, Section 39-51-2104, MCA, is amended to
read:

"39-51-2104. General benefit eligibility condirions.
An unemployed individual is eligible to receive benefits for
any week of total unemployment within his benefit year only
if the department finds that:

{l) he has registered--for-work filed a claim at and
thereafter has continued to repcrt at an employment office
in accordance with such regqulation as the department may
prescribe, except that the department may, by regulation,
prescribe that in cases in which it finds such requirements
oppressive or inconsistent with the purposes o©F this
chapter, an unemployed individual may register file a claim
and report for work by mail or through other governmental
agencies;

t+2}--he-~has--made--a--claim-for-benefita-in-accordance
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with-the-provisions-of-39-9k-248%+

+37(2) he is able to work and is available for work
and is seeking work; provided, however, that no claimant is
congidered ineligible in any week of unemployment f[or
failure to comply with the provisions of this subsection if
such failure is due to an illness or disability which occurs
after he has registered for work and no suitable work has
been offered to such claimant after the beginning of such
illness or disability;

t45{3) prior to any week for which he claims benefits
he has been totally unemployed for a waiting period of 1
week. However, if claimant's benefit year expires during a
period of compensable unemployment, claimant will continue
to receive weekly benefits in a new benefit year, if
otherwise eligible, without interruption to serve the
waiting week for the new benefit year but will thereafter be
required to serve the waiting week before receiving benefits
during subsequent unemployment in the new benefit year. No
week is counted as a week of total unemployment for the
purposes of this subsection:

(a) if benefits have been paid with respect thereto;

{b) unless the individual was eligible for benefits
with respect thereto;

{c) unless it occurs within the benefit year of the

claimant;
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{d) unless it occurs after benefits first could become
payable to any individual under this chapter.*

Section 13, Section 39-51-2307, MCA, is amended to
read:

"39-51-2307. Disqualification because of student
status. (1) Effective April 1, 1977, an individual shall be
disqualified Eor benefits during the school year (within the
autumn, winter, and spring seasons of the year}) or the
vacation periods within such school year or during any
prescribed school term if claimant is a student regqularly
attending an established educational institution.

(2) Notwithstanding any other provisions 1in this
section, no otherwise eligible individual shall be denied
benefits for any week because he is in training approved by
the department, nor shall such individual be denied benefits
with respect to any week in which he is in training approved
by the department by reason of the application of provisions
in 39-51-2304 or the application of provisions in
39~51-2104¢33(2)."

Section 14, Section 39-51-2410, MCA, is amended to
read:

"39-51-2410. Finality of becard's decision -- judieial
review. (1) Aany decision of the board in the absence of an

appeal therefrom as herein provided shall become Einal 30

days after the date of notification or mailing thereof,
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except in the case of the department when such decision
becomes final 20 days following the board's decision, and
judicial review thereof shall be permitted only after any
party claiming to be aggrieved thereby has exhausted his
remedies before the board. The department shall be deemed to
be a party to any Jjudicial action involving any such
decision and may be represented in any such action by an
attorney employed by the department or atr the department's
request, by the attorney general.

{2) Within 30 days after the date of notification or
mailing of the decision of the board, any party aggrieved
thereby may secure judicial review therecf by commencing an
action in the district court of the county in which said
party resides and in which action any other party Lo the
proceeding before the board shall be made a defendant. 1In
such action a petition, which need not be verified but which
shall state the grounds upon which a review is sought, shall
be served upon the commissioner of labor and industry or-his
desigqnee--and-such-service-shatl-be-deemed-compltetad-serviece
on-ati-partiesy-but-there-shaii-be-teft-with-—-the--party-—-se
aeryed-—-as-—many--copies--of —the--petition--as--there--are
defendantas-and-the-department-shali-forthwith-mati-one--such

copy-to-each-such-defendant and all other interested parties

in the manner provided in the Montana Rules of Civil

Procedure.
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(3) With its answer, the department shall certify and
file with said court all documents and papers and a
transcript of all testimony taken in the marter, together
with the board's findings of fact and decision. The board
may also in its discretion certify to such court gquestions
of law involved in any decision by it.

(4) Whenever the department seeks review of a decision
of the board, all interested parties shall be served with a
copy of its petition together with all documents filed with
the court.

(5) In any judicial proceeding wunder 39-51-2406
through 39-51-2410, the findings of the board as to the
facts, if supported by evidence and in the absence of fraud,
shall be conclusive and the jurisdiction of said court shall
be confined to guestions of law. Such action aad the
questions so certified shall be heard in a summary manner
and shall be given precedence over all other civil cases
except cases arising under the workers' compensation law of
this state.

{6) An appeal may be taken from the decision of the
district court to the supreme court of Montana in the same
manner, but not inconsistent with the provisicns of this
chapter, as is provided in civil cases. It shall not be
necessary in any judicial proceeding under this section to

enter exceptions to the rulings of the board and no bond
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shall be required for entering such appeal, Upon the final
determination of such judicial proceeding, the department
shall enter an order in accordance with such determination.*

NEW SECTION. SECTION 15. COLLECTION oF BENEFIT

OVERPAYMENTS. A PERSON WHO RECEIVES BENEFITS NOT AUTHORIZED

BY THIS CHAPTER SHALL REPAY TO THE DEPARTMENT, EITHER

DIRECTLY OR AS AUTHORIZED BY THE DEPARTMENT, BY OFFSET OF

FUTURE BENEFITS TO WHICH HE MAY BE ENTITLED, OR BY A

COMBINATION OF BOTH SUCH METHODS, A SUM EQUAL TO THE AMOUNT

RECEIVED BY HIM OUNLESS THE DEPARTMENT _FINDS THAT THE

BENEFITS WERE RECEIVED THROUGH NC FAULT OF THE PERSON AND

THE RECOVERY OF SUCH BENEFITS WOULD BE AGAINST EQUITY AND

GOOD CONSCIENCE.

NEW SECTION. Section 16. Extension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the provisions of this act
is extended to the provisions of this act.

NEW SECTION. Section 17. Effective date. This act 1is
effective on passage and approval.

-End-
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