HOUSE BILL NO, 426
INTRODUCED BY SPAETH

BY REQUEST OF THE PUBLIC SERVICE COMMISSION

IN THE HOUSE

January 23, 1985 Introduced and referred to
Committee on Judiciary.

January 28, 1985 Committee recommend bill do
pass. Report adopted.

Bill printed and placed on
members' desks.

January 30, 1985 Second reading, pass
consideration.

January 31, 1985 Second reading, do not pass.
Ayes, 58; Noes, 37.

February 1, 1985 Motion to reconsider previous
action and place bill on second
reading.

February 2, 1985 Second reading, pass
consideration,

February 4, 1985 On motion, pass consideration

until 27th Legislative Day.

Febrﬁary 6, 1985 Second reading, do pass as
' amended.

Correctly engrossed.
February 7, 1985 | Third reading, passed.
Transmitted to Senate.
IN THE SENATE

February 8, 1985 Introduced and referred to
Committee on Judiciary.



March

March

March

March

April

April

19, 1985

22, 1985

25, 1985

26, 1985

5, 1985

8, 1985

Committee recommend bill be
concurred in as amended. Report
adopted.

Second reading, concurred in.

Third reading, concurred in.
Ayes, 48; Noes, 1.

Returned to House with
amendments.

IN THE HOUSE
Received from Senate.

Second reading, amendments
concurred in.

Third reading, amendments
concurred in.

Sent to enrolling.

Reported correctly enrolled.
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HOuUSE  BILL NO. Halp

INTRODUCED BY

BY REQUEST OF THE PUBLIC SERVICE COMMISSION

A BILL FOR AN ACT ENTITLED: "AN ACT TC ALLOW A REVIEWING
COURT TO STAY AN AGENCY'S DECISION PENPING JUDICIAL REVIEW
ONLY IF THE STATUTORY PROCEDURAL REQUIREMENTS AND SHOWING
FOR A PRELIMINARY INJUNCTION ARE MET; AMENDING SECTIONS
2-4-702 RAND 69-3-403, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 2-4-702, MCA, is amended to read:
"2-4-702. Initiating Hjudicial review of contested

cases. (1) (a) A person who has exhausted all administrative

remedies available within the agency and who is aggrieved by

a final decision in a contested case is entitled to judicial

review under this chapter. This section does not limit

utilization of or the scope of judicial review available
under other means of review, redress, relief, or trial de
novo provided by statute.

{b) A party who proceeds before an agency under the
terms of a particular statute shall not be precluded from
guestioning*the validity of that statute on judicial review,

but such party may not raise any other question not raised
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LC 1106/01

before the agency unless it is shown to the satisfaction of
the court that there was good cause for failure to raise the
question before the agency.

(2) (a) Proceedings for review shall be instituted by
filing a petition in district court within 30 days after
service of the final decision of the agency or, if a
rehearing is requested, within 30 days after the decision
thereon. Except as otherwise provided by statute, the
petition shall be filed in the district court for the county
where the petitioner resides or has his principal place of
business or where the agency maintains its principal office,
Copies of the petition shall be promptly served upon the
agency and all parties of record.

{b) The petition shall include a concise statement of
the facts upon which jurisdiction and venue are based, a
atatement of the manner in which the petitioner is
aggrieved, and the ground or grounds specified in 2-4-704(2})
upon which the petitioner contends he is entitled to relief,.
The petition shall demand the relief to which the petitioner
believes he is entitled, and the demand for relief may be in
the alternative.

{3) Unless otherwise provided by statute, the filing
cf the petition shall not stay enforcement of the agency's

decision. The agency may grant A4 stay on terms that it

congiders proper, or the reviewing court may order a stay
INTRODUCED BILL
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upon-termas-whieh-te-considers—proper if the requirements for

issuance of a preliminary injunction prescribed in 27-19-201

and Title 27, chapter 19, part 3, are met.

(4) Within 30 days after the service of the petition
or within Ffurther time allowed by the court, the agency
shall transmit to the reviewing court the original or a
certified copy of the entire record of the proceeding under
review. By stipulation of all parties to the review
proceedings, the record may be shortened. A party
unreasonably refusing to stipulate to limit the record may
be taxed by the court for the additional costs. The court
may require or permit subsequent corrections or additions to
the record."

Section 2, Section 69-3-403, MCA, is amended to read:

"69-3-403. Injunctive reliet. {1) Any party in
interest, beihg dissatisfied with the order of the
commission fixing any rate, fare, charge, classification, or
joint rate or any order fixing or prescribing any rule,
practice, or service, may apply to the district court having
jurisdiction for an injunction, staying and suspending the
operation of the order of the commission pending the final
determination of the reasonableness and lawfulness of said

order in the courts. Upon proper showing as prescribed by

27-19-201, an injunction shall be issued by such court.

(2) As a condition to the granting of such injunction,

_3_.

LC 1106/01

the court shall require of the party seeking such injunction
an undertaking entered into on the part of the plaintiff,
supported by responsible corpotate surety, in such
reasonable sum as the court shall direct, to the effect that
the plaintiff will pay all damages which the opposite party
may sustain by reason of the delay or prevention of the
order of the commission becoming effective if said corder is
sustained in the final determination, or in proceedings
involving rates, the court may in the alternative require
the Jdifference between the existing rate and the commission
crdered rate to be impounded under the direction of the
court, pending the final determination of the action.”

NEW SECTION. Section 3. Effective date. This act is
effective on passage and approval.

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

HOuUSE BILL NO. ﬂlk

INTRODUCED BY

BY REQUEST OF THE PUBLIC SERVICE COMMISSICN

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW A REVIEWING
COURT TO STAY AN AGENCY'S DECISION PENDING JUDICIAL REVIEW
ONLY IF THE STATUTORY PROCEDURAL REQUIREMENTS AND SHOWING
FOR A PRELIMINARY INJUNCTION ARE MET; AMENDING SECTTONS
2-4-702 AND 69-3-403, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1, Section 2-4-702, MCA, is amended to read:
"3-4-702. Initiating judicial review of contested

cases. (1) (a) A person who has exhausted all administrative

remedies available within the agency and who is aggrieved by

a final decision in a contested case is entitled to judicial
review under this chapter. This section does not limit
utilization of or the scope of judicial review available
under other means of review, redress, relief, or trial de
novo provided by statute.

(b) A party who proceeds before an agency under the
terms of a particular statute shall not be precluded from
guestioning the validity of that statute on judicial review,

but such party may not raise any other question not raised
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before the agency unless it is shown to the satisfaction of
the court that there was good cause for failure to raise the
question before the agency. -

{2) (a) Proceedings for review shall be instituted by
filing a petition in district court within 30 days after
service of the final decision of the agency or, if a
rehearing is requested, within 30 days after the decision
thereon, Except as otherwise provided by statute, the
petition shall be filed in the district court for the county
where the petitioner resides or has his principal place of
business or where the agency maintains its principal office.
Copies of the petition shall be promptly Served upon the
agency and all parties of record.

(b) The petition shall include a concise statement of
the facts upon which jurisdiction and venue are based, a
statement of the manner in which the petitioner is
aggrieved, and the ground or grounds specified in 2-4-704(2)
upon which the petitioner contends he is entitled to relief.
The petition shall demand the relief to which the petitioner
believes he is entitled, and the demand for relief may be iﬂ
the alternative.

{3) Unless otherwise provided by statute, the filing
of the petition shall not stay enforcement of the.agency's

decision. The agency may grant a stay on terms that it

considers proper, or the reviewing court may order a stay
SECOND READING
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upon—terms-which-it-considers-proper if the requirements for

issuance of a prelimipary injunction prescribed in 27-19-201

and Title 27, chapter 19, part 3, are met.

(4) Within 30 days after the service of the petition
or within further time allowed by the court, the agency
shall transmit to the reviewing court the original or a
certified copy of the entire record of the proceeding under
review. By stipulation of all parties to the review
proceedingsa, the record may be shortened. A party
unreasonably refusing to atipulate to limit the record may
be taxed by the court for the additional costs. The court
may regquire or permit subsequent corrections or additions to
the record.”

Section 2. Section 69~3-403, MCA, is amended to read:

*69-3-403. Injunctive relief. {1} Any party in
interest, being dissatisfied with the order of the
commission fixing any rate, fare, charge, classification, or
joint rate or any order fixing or prescribing any rule,
practice, or service, may apply to the district court having
jurisdiction for an Injunction, staying and suspending the
operation of the order of the commission pending the final
determination of the reascnableness and lawfulness of said

order in the courts, Upon proper showing as prescribed by

27-19-201, an injunction shall be issued by such court.

(2) As a condition to the granting of such injunction,
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the court shall require of the party seeking such inj;nction
an undertaking entered into on the part of the plaintiff,
supported by responsible corporate surety, in such
reasonable sum as the court shall direct, to the effect that
the plaintiff will pay all damages which the opposite party
may sustain by reason of the delay or prevention of the
order of the commission becoming effective if said order is
sustained in the final determination, or in proceedings
involving rates, the court may in the alternative reqQuire l
the difference between the existing rate and the comﬁission
ordered rate to be impounded under the direction of the
court, pending the final determination of the action."

NEW SECTION. Section 3. EEfective date. This act is
effective on passage and approval.

-End-
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HOUSE BILL NO, 426
INTRODUCED BY SPAETH
BY REQUEST OF THE PUBLIC SERVICE COMMISSION

A BILL FOR AN ACT ENTITLED: "AN ACT TC ABROW--A--REVIEWING
EOHRE--PO--SFA¥-AN-AGENEY L S-DECESION-PENDING-JUDICIADL-REVIEW
ONL¥-iF-THE-SPAPUPORY -PROCEBURAL--REQUIREMENTS - -AND--SHOWING

FOR--A--PRELEIMINARY --INJUNETION-ARE-ME? ESTABLISH CONDITIONS

UNDER WHICH A STAY OF AN AGENCY DECISION MAY BE GRANTED;

AMENDING SBePi6NS SECTION 2-4-702 ANP-69-3-403, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 2-4-702, MCA, is amended to read:
"2-4-702. Initiating judicial review of contested

cases., (l} (a) A person who has exhausted all administrative

remedies available within the agency and who is aggrieved by

a final decision in a contested case is entitled to judicial

review under this chapter. This section does not limit

utilization of or the scope of judicial review available
under other means of review, redress, relief, or trial de
novo provided by statute.

(by A party who proceeds before an agency under the
terms of a particular statute shall not be precluded from

questioning the validity of that statute on judicial review,
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but such party may not raise any other question not raised
before the agency unless it is shown to the satisfaction of
the court that there was good cause for failure to raise the
question before the agency.

{2) ({a) Proceedings for review shall be instituted by
filing a petition in district court within 30 days after
service of the final decision of the agency or, if a
rehearing is requested, within 30 days after the decision
thereon. Except as otherwise provided by statute, the
petition shall be filed in the district court for the county
where the petitioner resides or has his principal place of
business or where the agency maintains its principal office.
Copies of the petition shall be promptly served upon the
agency and all parties of record.

(b} The petition shall include a concise statement of
the facts wupon which Jurisdiction and venue are based, a
statement of the manner in which the petitioner is
aggrieved, and the ground or grounds specified in 2-4-704(2)
upon which the petitioner contends he is entitled to relief.
The petition shall demand the relief to which the petitioner
believes he is entitled, and the demand for relief may be in
the alternative.

{3) Unless otherwise provided by statute, the filing
of the petition shall not stay enforcement of the agency's

decision. The agency may grant 2-—-stay-en-terms-that—ié&

-2- HB 426
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eonsiders-proper; or ‘the reviswing court may order a -stay
npon—terne-which-it-conaifiers-proper if-the-requicemsnts—for

insnsnoe-af-e-predininary—njunction-prescrihed-in-37¥-39-303

and--Bitie——2Fy-chapter -3y —-parkt—37are-mat ‘UPON TERMS WHICH

IT CONSIDERS .PROPER, EILLOWING ‘NOTICE TO THE AREECTED

‘BART.IES -AND AN -QPPORTUNITY :FOR HEARING. A STAY MAY BE TSSUED

WITHODT MNOTICE ONLY IF ‘THE FRAVISIONS QOF 27-19-315,

27=-18-3Ek6(4), AND 27-19-317 ARE MET.

* (4) Rithin 30 days after the serwvice of the petition
or within further time .allowed by the court, the .agency
shall transmit to :the rewiewing .court +the corigimal or 2
certified :cgpy of the entire .record of the proceeding under
;eview, By .stipulation of all parties to the <zreview
proceedings, the record may be -shortened. A party
unreasonably refusing to stipulate :to limit ithe record may
be taxed by the court .for the additional costs. The court
may require or permit subsequent correctioés or additions to
the record.”

Seeriton-2r--Secrion-69-3-4837-MEA7-ta-anended-ro——read:
RE9-3—4637--Fnjunesrive--—retiefr-———ti}-—-Any-—parey——in
tnkereaty;-—being--disaatisfied--with--the-—-srder-——-of-——the
c&unission-Eéxing~any-rate?"fare7—ehargew—eiaaaﬁﬁieetinn;-or
joinkt—-rate--or—-any--erder—Eining-or-prescrihing-any—ruatery
.practice;-or-service;-may-appiy-to-the-district-court-having

jurrsdiction-for-an-injunceiony-staying-and--suspending--the

-3~ HB 426
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qpetat%on-~a£-theeurd=r-af-eheweenmiaaiunﬁpending—theefina&
dekermination—of-the-reasonabreness-and-iawfuiness—~of--satd

arder-—in--the--courtss-Hpen-proper-showing-as-preseribad-by

27-39-28t7—an—injuneeion-shaii-be-iasved-by-such-coures

+2y-—As-a-epnditien-te-the-granting-of -sueh—injunctiony
‘the~eonrt-sheii-require—af-vhe-party-seeking-such-injunction
aﬂwunﬂerhak&ng—entered—into—en—the1pneh—fdf——the—ap&uéntiﬁf1
aupperhed———by—-—reaponsib&e---c&tparake———sutetyr-ﬁin——such
reasenable-sum-as-the-conrt-shait-firect;—to~the-effece—that
the-pteint#€f-will-pay-ati-danages-which-the-eppesite-parey
may--spstain--by--sessen-~of-~the-deiny-or-preventien-cf-the
erder-of-the-cemminnion-becoming-etfective~tf-aaid-order-—is
sustained--in--che-—finnl--deherminationy-—or-in-proceedings
-énvoivéng-rﬂteaf—the—eoufe—may-in——the--a&tefnabive—-requéee
the-—difference-between-the-exinting-rate—and-the-commission
ordersd-rate-to-be-impounded--under--the--direction--of-—the
gﬂoﬂfQTprﬂding”the"féﬂﬂi'deteﬁﬂiﬂﬂbiﬁﬂ‘ﬁf*bhﬁ‘ﬂﬂb&OﬂTu

NEW SECTION. Secticn 2, Effective date. This act is
-effective on passage and approval.

-=End-

—4- HB 426



STANDING COMMITTEE REPORT

SENATE
OO .-.-1:3: . SO 19.85.
MR. PRESIDENT
We, yOour COMMILIER ON.........vriiiiiiiriiirneriirrersaerenns JUDICIARY ..........................................................................
having had under consideration..............coeeevierncrnennannd HOUSE BILL. ... No...... 426 .....
third reading copy ( _blue )
. color

(Senator Mazurek)

REQUIRE PRELIMINARY INJUNCTION SHOWING FOR COURT TO STAY AGENCY DECISION

Respectfully repart as follows: That.......ceceveeeeeerennnnnnn. HOUSE. BILLa.. o No.....426. ...

be amended as follows:
Page 3, line 8,

Following: ™27-19-316"
Strike: "(4)"

AND AS AMENDED

BE CONCURRED IN ]

BRI
RO RRER

Senator Joe Mazure Chairman.
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HOUSE BILL NO. 426
INTRODUCED BY SPAETH

BY REQUEST OF THE PUBLIC SERVICE COMMISSION

A BILL FOR AN ACT ENTITLED: "BAN ACT TO AbbOW-—A--REVIEWINE
COBRT--PO—-STAY¥-AN-ABENEY¥+5-DREISION-PENDIRG-JUBICIAR-REVEEW
ORL¥-FP-FPHE-STATHFPCGRY -PROCEDYRAL—~REQEHEIREMENTS -~ ANB-—-SHOWEING

POR--A-~-PREEIMINARY -~ iNJUNETFON-ARE-ME? ESTABLISH CONDITIONS

UNDER WHICH A STAY OF AN AGENCY DECISION MAY BE GRANTED;

AMENDING SEET§QNS SECTICN 2-4-702 ANP-69-3-463, MCA; AKD

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 2-4-702, MCA, is amended to read:
"2-4-702., 1Initiating judicial review of contested

cases. (1) (a) A person who has exhausted all administrative

remedies available within the agency and who is aggrieved by

a final decision in a contested case is entitled to judicial

review under this chapter. This section does not limi£

utilization of or the scope of judicial review available
under other means of review, redress, relief, or trial de
novo provided by statute.

(b) A party whe proceeds before an agency under the

terms of a particular statute shall not be precluded from

guestioning the validity of that statute on judicial review,
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but such party may not raise any other question not raised
before the agency unless it is shown to the satisfaction of
the court that there was good cause for failure to raisé the
question before the agency.

{2) (a) Proceedings for review shall he instituted by
filing & petition in district court within 30 days after
service of the final decision of the agency or, if a
rehearing is requested, within 30 days after the decision
thereon. Except as otherwise provided by statute, the
petition shall be filed in the district court for the county
where the petitioner resides or has his principal place of
business or where the agency maintains its principal office.
Copies of the petition shall be promptly served upon the
agency and all parties of record.

(b) The petition shall include a concise statement of
the facts upon which jurisdicticn and venue are based, a
statement of the mannerr in which the petitioner is
aggrieved, and the ground or grounds specified in 2-4-704(2)
upon which the petitioner contends he is entitled to relief.
The petition shall demand the relief to which the petitioner
believes he is entitled, and the demand for relief may be in
the alternative.

(3} Unless otherwise provided by statute, the filing
of the petition shall not stay enforcement of the agency's

decision. The agency may grant A —stAy-en—termas-that—ie

—2- HB 426
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considers-propér; or the reviewing court may order a stay

npon-terma-which-it-eonaideras-proper if-the—remuirements-fos

tasnance-of-a-pretiminary—indunction—prescribead-in-23-19-20%

and--Pipte--23y-chapter-195-pare-Iy~are-mec UPON TERMS WHICH

IT CONSIDERS PROPER, FOLLOWING NOTICE TO THE AFFECTED

PARTIES AND AN OPPORTUNLTY FOR HEARING. A STAY MAY BE ISSUED

WITHOUT NOTICE ONLY TIF THE PROVISIONS OF 27-19-315,

27-19-316f4), AND 27-19-317 ARE MET.

(4) Within 30 days after the service of the petition
or within further time allowed by the court, the agency
shall transmit to the reviewing court the original or a
certified copy of the entire record of the proceeding under
review. By stipulation of all parties to the Teview
proceedings, the record may be shortened. A party
unreasonably refusing to stipulate to limit the record may
be taxed by the court for the additicnal costs. The court
may require or permit subsequent corrections or additicons to
the record.”

Seetion-25--S5ecrion-69-3-463;-MRA;-is-amendead-ca~-read:

169-3-483--—-Injuncrive——-retrefr-—-—ti}--ARy--party--in
tnterest;--being--dissatisfied--with-~the---order-—-af---pha
commissten-fixtng-any-—rate;-fare;-charge;-ctassificationt-ar
jeint-~rare--or--~any--order--fixing-or-preseribing-any-truter
practices-or-servicer-may-appiy-to-the-discricr-coart-having

jurisdiction-fer-an-injanetronz-staying-and--suspending--the

-3- 4B 426
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operation--of--the-order-of-the-commisston-pending-the-finat
determinatiten-sf-the-reasonablaness-and-iawfuiness-—of—-said

order——in-—the--courts--tpon-proper-showing-as-prescribed-by

27-19-26817-an—injunction-shati-be-itssued-by-such-court~r

+2y--ha-a-sondittton-to-the-granting-of-such-injunctionsy
the-ecourt-shatri-require-of-the-party-seeking-anch-tninnecion
an-undertaking-entered-into-en-the-part--of--the--pisineiffs
supporeed---by---responsible—--esrporate-~--anrety;--in-—aueh
reascnabis-sum-as-the-court-shati-direers-to—the—effect-that
the-piaineiff-witi-pay-aii-damages-which-the-oppasitte-—parey
may--suspain--py——peasan—-of-——tha-detay-ar-preventian-of-the
crder-nf-phe—commission-besoming-effective-if-aard~order-—is
sustained--in——tha--final--determinations--or-itn-proceedings
involving-rates;—the-coure-may-in--the—-atternative-regnire
the--difference-between-the-existing-rate-and-the-commiasion
ardared~rate-ta-be-tmpounded-—-under——the--divaction--of-——che
ceurer-panding-rtha-£finat-determination—of-eche-actionc?

NEW SECTION. Section 2. Effective date. This act is
effective cn passage and approval.

-End-

~4- HB 426



