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Housg, BILL no. 363
./';/If
INTRODUCED BY _ /, - -
A BILL FOR AN ACT ENTITLED: "AN ACT LIMITING PUNITIVE

DAMAGES 1IN CIVIL ACTIONS; AMENPING SECTION 27-1-221, MCA:
AND PROVIDING AN APPLICABILITY DATE AND AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 27-1-221, MCA, is amended to read:
"27-1-221., When exemplary damages allowed. (1) Zn

Subject to subsection (2), in any action for a breach of an

obligation not arisipg from contract where the defendant has
been quilty of oppression, fraud, or malice, actual or
presumed, the jury, in addition to the actual damages, may
give damages for the sake of example and by way of punishing
the defendant.

(2) The jury may not award exemplary or punitive

damages:

{a) unless it has awarded actual damages;

{b) if it has found the defendant quilty only of

negligence; and

{c) unless the plaintiff has proved all elements aof

the claim for exemplary or punitive damages beyond a

reasonable doubt, which is the same burden of proof that a
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prosecutor has in _a criminal case.

{3) The plaintiff may not present, with respect tc the

issue of exemplary or punitive damages, any evidence to the

jury regarding the defendant's £financial affairs or net

worth unless the judge first rules, cutside the presence of

the jury, that the plaintiff has presented a prima facie

claim for exemplary or punitive damages,

{4) As used in this section, the following definitions

apply:

{(a) “Exemplary or punitive damages" means an amount up

to 5% of the net worth of each defendant or three times the

amount of actual damages awarded, not including attorney

fees or costs, whichever is less.

th) "Fraud" means an_ intentional misrepresentation,

deceit, or c¢oncealment of a material fact known to the

defendant with the intention on the part of the defendant to

thereby deprive a person of property or legal rights or

otherwise cause injury.

{c) "Malice" means a specific intent of the defendant

to cause injury to the plaintiff or to engage in conduct

that the defendant knew or should have known would injure

the plaintiff, unless the defendant acted in good faith.

(d) "Oppression" means cruel and unjust hardshi
P

caused by the defendant with a specific intent tc do so."

NEW SECTION. Section 2. Sewverability. If a part of

-2 INTRODUCED BILL
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this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION, Section 3. Applicability. This act
applies to any proceeding begun after or pending on the
effective date of this act that has not been submitted to a
jury on the effective date of this act,

NEW SECTION., Section 4. Effective date. This act is
effective on passage and approval.

-End-
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. COMMITTEE
ON JUDICIARY

AS AMENDED

RECOMMEND DO NOT FPASS
OBJECTION RAISED TO

ADVERSE COMMITTEE REPORT

HOUSE BILL KO. 363

INTRODUCED BY MARKS

A BILL FOR AN ACT ENTITLED: "AN ACT LIMITING PUNITIVE
DAMAGES TN CIVIL ACTIONS; AMENDING SECTION 27-1-~221, MCA;
AND PRQVIDING AN APPLICABILITY DATE AND AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 27-1-221, MCA, is amended toc read:
“27-1-221. When exemplary damages allowed. ([l}) Inm

Subject to subsection (2), in any action for a breach of an

obligation not arising from contract where the defendant has
been guilty of oppression, fraud, or malice, actual or
presumed, the jury, in addition to the actual damages, may
give damages for the sake ¢f example and by way of punishing
the defendant.

(2) The jury may not award exemplary or punitive

damagess

{ay--unless-ir-has-awarded-actuai-damages;

tby—-if-—it--has--found--the--defendant——quiity-oniy-of

neqligence;-and

tey unless the plaintiff has proved all elements of

the claim Ffor exemplary or punitive damages beyond--a

reasenable-doubty;-which-ia-the-same-burden-of-preof-~that--a
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prosecutor--has-—-in——a—-criminal-case BY CLEAR AND CONVINCING

EVIDENCE.

{3) The plaintiff may not present, with respect to the

issue of exemplary or punitive damages, any evidence tc the

jury regarding the defendant's financial affairs or net

worth unless the judge first rules, outside the presence of

the jury, that the .plaintiff has presented a prima facie

claim for exemplary or punitive damages.

t4y~—As-used-in-this-sectiony-the-foiltowing-definitiona

appiys

tay--UBxemplary-or-punitive-damagest-means-an-amount-np

to-Sh-of-the-net-worth-of-each-defendant-er-three-times--the

amount--of--actual--damages—-awarded;-—not-incinding-atteorney

fres-or-ensta;-vwhichavar-ita-ieas:

tb}--UPraudi-means--an--intentionat--misrepresentationy;

deceit;——-or--concealment--of--a——material--fact—known-te-the

defendane-with-the-intention-on-the-part-sf-the-defendant-to

thereby-deprive-a-person-of--property--or——teqai--rights—-or

otherwise-cause-injurys

tey-—'Maticel--means-a-spacific-intent-of-the-defendant

to-cause-inqjury-to—the-ptaintiff-or--to——engage--in--conduct

that——the—-defendant--knew-or-should-have-knewn-wonid-injure

the-piaintiff;-unitess-the-defandant-acted-in-qeoed-faiths

,td}--YEppressionl--means—-cruet-—and--unjust---hardship

caused-by-the-defendant-with-a-specific—intent-ro-do-sn;"

-2- HB 363
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NEW SECTION. Section 2. Severability. If a part of
this act is invalid, all valid parts that are sgseverable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severahle from
the invalid applications.

NEW SECTION. Section 3. Applicability. This act
applies to any proceeding begun after or pending on the
effective date of this act that has not been submitted to a
jury on the effective date of this act.

NEW SECTION. Section 4, Effective date. This act |is
effective on passage and approval.

~End-

-3- HB 163
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HOUSE BILL NO. 363
INTRODUCED BY MARKS

o

A BILL FOR AN ACT ENTITLED: "AN ACT LIMITING PUNITIVE
DAMAGES IN CIVIL ACTIONS; AMENDING SECTION 27-1-221, MCA:
AND PROVIDING AN APPLICABILITY DATE AND AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 27-1-221, MCA, is amended to read:

{1} #n

to subsection (2), in any action for a breach of an

Section 1.
"27-1-221. When exemplary dJamages allowed.

Subject

obligation not arising from contract where the defendant has

been guilty of oppression, fraud, .or malice, actual or
presumed, the jury, in addition to the actual damages, may
give damages for the sake of example and by way of punishing
the defendant,

{2) The jury may not award exemplary or punitive

damages+

taj--untess—it-has-awarded-actuat-damages;

tby--if--it--has--found-—the-—defendant--quitty-eniy-of

neqiigences-and

e+ unless the plaintiff has proved all elements of

the claim for exemplary or punitive damages beyond--a

ressonable-doubty-whieh-is-the-same-burden-of-proof--that--a
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prosecutor-—-has-—-in—-a-criminat-ease BY CLEAR AND CONVINCING

EVIDENCE,

{3) The plaintiff may not present, with respect to the

igsue of exemplary or punitive damages, any evidence to the

jury regarding the defendant's financial affairs or net

worth unless the judge first rules, outside the presence of

the Jjury, that the plaintiff has presented a prima facie

claim for exemplary or punitive damages.

(4) A DEFENDANT IS GUILTY OF OPPRESSION IF HE

INTENTIONALLY CAUSES CRUEL ANC UNJUST HARDSHIP BY: '

(A} MISUSE OR ABUSE OF AUTHORITY OR POWER; OR

(B) TAKING ADVANTAGE OF SOME WEAKNESS, DISABILITY, OR

MISFORTUNE OF ANOTHER PERSON.

(5) PUNITIVE DAMAGES MAY NOT BE AWARDED TO A PLAINTIFF

IN AN AMOUNT IN EXCESS OF $500,000.

t43--As-ysed-in-this-section;_the-feliowing-definitions

appiys

{ay-—-4Exempiary-or-punitive-damages!-means-an-amount—up

to-5%-of-the-net-werth-ef-each-defendant-or-three-times--the

amount--of--actuai--damages--awarded;-not-inciuding-attorney

feea-nr—costsy-whichever-is—tess-

tb}--LPraud*-means--an--intentionai--misrepresentationy

deceity-—-or--conceaiment--of—-a-—material--fact-known-toa-the

defendant-with-the-intention-on-the-part-of-the-defendant-te

thereby-deprive-a-person-of--propecky—-or--ieqai-—rights--or

-2- HB 363
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otherwise-cause-injurys

Tet--2Maticei-means-a-specific-intent-of-the--defendant

to--cause--injury——to--the-piaintiff-or-to-engage-in’conduct

that-the-defendane-knew-or—shauld-have--knawn—-wouid--injure

the-piaintiffy-uniess-the-defendant-acted—in-qood-fatths

tdy--t0ppressiont-~-—means——-cruet--and-—-unjuse--hardahip

caused-by-the-defendant-with-a-specific-intent-te-deo-so:"

NEW SECTION. Section 2. Severability. IE a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 3, BApplicability. This act
applies to any proceeding begun after or pending on the
effective date of this act that has not been submitted to a
jury on the effective date of this act.

4 NEW SECTION. Section 4. Effective date. This act is
effective on passage and approval.

-End~

-3~ HB 363



COMMITTEE OF THE WHOLE AMENDMENf,

ATE Mar 28, 1985
SEN DATE
—1:25
TIME
SENATE JUDICIARY COMMITTEE REPORT OF
MR. CHAIRMAN: | MOVE TO AMEND_MARCH 23,1985, ON HOUSE BILL No. 363
: Wﬂ{( _ )as follows:
XK

Amendment No. 3,
Strike: subsection (7) of inserted material in its entirety

Renumber: subsequent subsection

PC3HB363.671
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SENATE

Page 1 of 3
gelon s March 23, ... . 1985 .
MR. PRESIDENT
Wa, your COMMUITee 0N .........ocoovin GATHRIGEARY e B
having had under Consideranion. . .......o.....c.ce.ene. HOUSE, BILL. .ot e nn e e No... 363
third reading copy ( _ blue ,
color
(Senator Towe)
LIMITING PUNITIVE DAMAGES IN CIVIL ACTIONS
Respectiuliy report as follows: That.. ... . HOUSEBILL e N0363 .....

i35 e

EROCMEALR

STANDING COMMITTEE REPORT

be amended as follows:

1. Page 1, line 10.

Following: line 9

Insert: “NEW SECTION. Section 1}, Purpose. The purpose of
27-1~221 is to deter claims for punitive or exemplary damages that
are not clearly based in fact and, to that end, the legislature
intends for 27-1-221 to be used in combination with early and ready
application and granting of motions for summary judgment pursuant
to Rule 56 of the Montana Rules of Civil Procedure where such
claims are not based in fact, and the application of the sanctions
provided for in Rule 11 of the Montana Rules of Civil Procedure
against those parties responsible for making such claims."

Renumber: subsequent sections

~

L March 23 1085
Page 2 of 3
HOUSE BILL NO. 363
Pape 2, line 2.
Following: '"EVIDENCE."
Insert: "Clear and convincing evidence means evidence in which there

is no serious or substantial doubt about the correctress of the
conclusions drawn from the evidence. It is more than a prepon-
derance of evidence, but lsss than beyond a reasanable doubt.

(3) Presumed malice exists when a persen has knowledge of
facts, intentionally avoids learning of facts, or recklessly
disregards facts, knowledge of which may be proven by direct or
circumstantial evidence, which creates a high degree of risk of
harm to the substantial interests of another, and either
deliberately proceeds to act in conscious disregard of or indif-
ference to that risk or recklessly proceeds in unreasonable dis-
regard of or indifference to that risk."

Renumber: subsequent subsections

Page 2, lines 14 and 15.

Strike: lipes 14 and 15 in their entirety
Insert: '(6) (a) In cases of actual fraud or actual malice, the jury may

award reasonable punitive damages after considering the circumstances
of the case.

{b) 1In all other cases where punitive damages are awarded,
punitive damages may be in an amount up to but no greatexr than
$25,000 or 1% of the defendant's net worth, whichever is greater.

(7) 1If a plaintiff sought exemplary damages at trial, but such
damages were not awarded, the court shall submit to the jury a
question concerning whether the jury found in the evidance presented
any reascnable basis in fact for seeking exemplary damages. If
the respense to the question is negative, the court may, in its
discretion as a penalty against such party, the party's attorney, or
both, assess damages in an amount not to exceed what is determined
by the court to be reasonable attorney fees and costs of the defendant
incurred in defense of such claims.

(8) In cases where punitive damages may be awarded, the jury
shall not be instructed, informed, or advised in any manner as
to the limitations on the amount of exemplary or punitive damages
as set forth in section (6)}(b)."

2 :
CONT L T
st 7 bt D
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HOUSE BILL NO, 363

4. Fage 3, line 15,
Following: '=any"

Strike: "proceeding begun"
Insert: ‘“claim arising"
Following: ‘“after"

Strike: '"or pending om"

5. Page 5, lines 16 and 17.
Following: ‘fact" on line 16
Strike: remainder of line 16 through '"act" on line 17

6. Page 3, line 18.

Following: liine 17

Insert: '"Section 5. Codification instruction, Section 1 is intended
to be codified as an integral part of Title 27, chapter 1, part 2,
and the provisions of Title 27, chapter 1, part 2, apply to
section 1."

Renumber: subsequent section

AND AS AMENDED

BE CONCURRED IN
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HOUSE BILL NO. 363

INTRODUCED BY MARKS

A BILL FOR AN ACT ENRTITLED: “AN ACT LIMITING PUNITIVE
DAMAGES 1IN CIVIL ACTIONS; AMENDING SECTION 27-1-221, MCA;
AND PROVIDING AN APPLICABILITY DATE AND AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. SECTION 1. PURPOSE. THE PURPOSE OF

27-1-22r 1S TO DETER CLAIMS FOR PUNITIVE OR EXEMPLARY

DAMAGES THAT ARE NOT CLEARLY BASED IN FACT, AND TO THAT END,

THE LEGISLATURE INTENDS FOR 27-1-221 TO BE USED 1IN

COMBINATION WITH EARLY AND READY APPLICATION AND GRANTING OF

MOTIONS FOR SUMMARY JUDGMENT PURSUANT TO RULE 56 OF THE

MONTANA RULES OF CIVIL PROCEDURE WHERE SUCH CLAIMS ARE NOT

BASED IN FACT, AND THE APPLICATION OF THE SANCTIONS PROVIDED

FOR IN RULE 11 QF THE MONTANA RULES OF CIVIL PROCEDURE

AGAINST THOSE PARTIES RESPONSIBLE FOR MAKING SUCH CLAIMS.

Section 2. Section 27-1-221, MCA, is amended to read:
"27~1-221. When exemplary damages allowed. (1)} iIn

Subject to subsection (2), in any action for a breach of an

obligation not arising from contract where the defendant has
been guilty of oppression, fraud, or malice, actual or

presumed, the Jjury, in addition toc the actual damages, may
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give damages for the sake of example and by way of punishing
the defendant.

{(2) The jury may not award exemplary or punitive

damages~

tay-~uniess-it-has-awarded-actuai-damages;

thy-=—tEf-—de--has-—found--the-—defeandant-—-guiltty-enly-of

negligence;-and

{3 unless the plaintiff has proved all elements of

the claim for exemplary or punitive damages beyond--a

reasonab¥e-doubty-which-is-the-same-burden-of-prosf-—that--a

prosecutor--has--in--a-eviminal-case BY CLEAR AND CONVINCING

EVIDENCE. CLEAR AND CONVINCING EVIDENCE MEANS EVIDENCE 1IN

WHICH THERE IS NO- SERIOUS OR SUBSTANTIAL DOUBT ABOUT THE

CORRECTNESS OF THE CONCLUSIONS DRAWN FROM THE EVIDENCE., IT

IS MORE THAN A PREPONDERANCE OF EVIDENCE, BUT LESS THAN

BEYOND A REASONABLE DOUBT.

{(3) PRESUMED MALICE EXISTS WHEN A PERSON HAS KNOWLEDGE

QF FACTS, INTENTIONALLY AVOIDS LEARNING OF FACTS, OR

RECKLESSLY DISREGARDS FACTS, KNOWLEDGE OF WHICH MAY BE

PROVEN BY DIRECT OR CIRCUMSTANTIAI. EVIDENCE, WHICH CREATES A

HIGH DEGREE QF RISK OF HARM TO THE SUBSTANTIAL INTERESTS OF

ANOTHER,, AND EITHER DELIBERATELY PROCEEDS TO ACT IN

CONSCIQUS DISREGARD OF OR INDIFFERENCE TC THAT RISK OR

RECKLESSLY PROCEEDS IN UNREASONABLE DISREGARD OF OR

INDIFFERENCE TO THAT RISK.

-2- HB 363
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£33(4) The plaintiff may not present, with respect to

the issue of exemplary or punitive damages, any evidence to

the jury regarding the defendant's financial affairs or net

worth unless the judge first rules, outside the presence of

the jury, that the plaintiff has presented a prima facie

claim for exemplary or punitive damages.

t4¥(S5) A DEFENDANT IS GUILTY QF OPPRESSION IF HE

INTENTIONALLY CAUSES CRUEL AND UNJUST HARDSHIP BY:

{A) MISUSE OR ABUSE OF AUTHORITY OR POWER; OR

{B) TAKING ADVANTAGE OF SOME WEAKNESS, DISABILITY, OR

MISFORTUNE OF ANOTHER PERSON.

£53—--PUNIPIVE-BAMAGES-MAY NOT-BE-AWARBEB-F6-A-PhAINPIPP

FN~-AN-AMOUNT-IN-BEXEESS-0F-$506; 0846

(6) (A) IN CASES OF ACTUAL FRAUD OR ACTUAL MALICE, THE

JURY MAY AWARD REASONABLE PUNITIVE DAMAGES AFTER CONSIDERING

THE CIRCUMSTANCES OF THE CASE,

(B) IN ALL OTHER CASES WHERE PUNITIVE DAMAGES ARE

AWARDED, PUNITIVE DAMAGES MAY BE IN AN AMOUNT UP TO BUT NO

GREATER THAN $25,000 OR 1% OF THE DEFPENDANT'S NET WORTH,

WHICHEVER I8 GREATER.

+#3-—-3P-A PHAINTIPP-SGUHEHP-EXEMPLARY —DAMAGES-AP--PRIAL;

BYP-S5UEH-BAMASES-WERE_NGP-AWARPEB7 ~FHE-COURT -SHARL-SHBMIT-FO

FPHE-JUR¥-A-QUESTION-EONEERNING-WHEFHER-FTHE-JURY -POUNB-EN-THE

EVIDENCE--PRESENTED-ANY-REASOGNABEE-DASIS-iN-FAET-PER-SEEKEING

EXEMPLARY-DAMAGESs~-1P~-PHE-~RESPONSE--F9--FHE--QUESEION--I5

-3~ HB 363
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NEGAFIVEy - -PHE--COURP-~-MA¥7-~IN--IP5-DISEREPION-AS-A-PENABTY

AGAINST-SHEH-PAREY ;- PHE-PARPYL5~AFTPORNEY; - ~OR~ ~-BEPH7 —-ASSESS
BAMAGES-EN-AN-AMOUNT -NOF-PO-EHCBED-NHAF-¥S-DEFERMINED-BY-THE

COURP--Fo--BE--REASONARLE--APPORNEY-~FPEES--AND--EOSES-BF_FHE

DEPENDBANT -INEURREDB-IN-BDEFENSE~-OF -SHEH-CBHATMS+

+84(7) IN CASES WHERE PUNITIVE DAMAGES MAY BE AWARDED,

THE JURY SHALL NOT BE INSTRUCTED, INFORMED, OR ADVISED 1IN

ANY MANNER AS TO THE LIMITATIONS ON THE AMOUNT OF EXEMPLARY

OR PUNITIVE DAMAGES AS SET FPORTH IN SECTION (6)(B).

t4y—-As-used-in-this-sectisny-the-fortowing-definieions

eppiy:

tay--YExemplary-or-punitive-damages!-means-an-amounkt-up

to-5%~of-the-net-worth-of-cach-defendant-or—ehras-times-—-the

amount-—of--actual--damages—--awardedy—not_inciunding-ateorney

fees-or-costas-whichever-is-lesss

tby~--8Praudi-means--an--inkentionat-—-misrepresentationy

deceitty--or~--eonceninent--of-—-a--materiat--fact-known-to-the

defendant-with-the-intention-on-the-pare-gf-che-defendant-to

thereby-deprive—a-person-of--preperty—-er--tegat--rights--or

otherwise-causa-injurys

tey--dMaiicel--meaans-a-specific—intent-of-the-defendant

to-canse-injury-to-the-piaintiff-oar--to-—engage--in-—eondnct

that-—-the--defendant—-knew-or-should-have-known-wouid-injure

the-piraintiffy-uniess-the-defendant-acted-in-gqeod-faith:

td)y-—"Gppressisni--means--¢ruei-—and--unjust---hardship

-4- ' HR 363
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ecaused-by-the-defendant-with-a-specific-intent-to-do-soz"

NEW SECTION. Section 3. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 4. Applicability. This act
applies to any preeeeding--begun CLATM ARISING after eor
pending--on the effective date of this act that-has-nst-been
submitted-to-a-jury-on-the-effective-date-of-this-act,

NEW SECTIOR. SECTION 5. CODIFICATION INSTRUCTION.

SECTION 1 IS INTENDED TO BE CODIFIED AS AN INTEGRAL PART OF

TITLE 27, CHAPTER 1, PART 2, AND THE PROVISIONS OF TITLE 27,

CHAPTER 1, PART 2, APPLY TQO SECTION 1.

NEW SECTION. Section 6. FEffective date. This act is
effective .on passage and approval.

-End-

-5- HB 363



