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P A S S
A BILL FOR AN ACT ENTITLED: “AN ﬁET TO0 GENERALLY REVISE THE

LAWS RELATING TO TITLE INSURANCE; PROVIDING FOR THE

LICENSING AND REGULATION OF TITLE INSURANCE AGENTS, THE
EXAMINATION OF TITLE INSURANCE PLANTS AND THE ISSUANCE OF
CERTIFICATES OF AUTHORITY THEREFOR, AND THE REGULATION OF
CONTROLLED BUSINESS 1IN THE TITLE INSURANCE INDUSTRY ;
AMENDING SECTIONS 33-2-108, 33-2-851, 33-17-212, 33-17-213,

AND 33-17-1101, MCA:; AND REPEALING SECTION 33-25-103, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through 19}, 33-25~101, and 33-25-102 may be cited as the
"Montana Title Insurance Act".

NEW SECTION. Section 2, Definitions. As used in
[sections 1 through 19], 33-25-101, and 33-25-102, the
following definitions apply:

(1Y "Abstract" means a written representation,
provided pursuant to a contract and expected to bhe relied
upon by the person who has contracted for the receipt of
that representation, 1listing all recorded conveyances,
instruments, or documents which, wunder the laws of this

state, impart constructive notice regarding the c¢hain of
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title to real property described in the abstract. Abstract
includes "abstract of title",

{2) "Applicant" means a person, whether or not a
prospective insured, who applies to a title insurer or title
agent for a title insurance policy, but does not include a
title agent,

{3) "Approved attorney"™ means an attorney authorized
to practice law in this state, except an agent or employee
of a title insurer, whose certification as to the status of
the title to real property a title insurer is willing to
accept as the basis for issuance of a title insurance
policy.

{4) T"Associate" means a:

(a) corporation, partnership, or other business entity
crganized for profit, of which a producer of title business
is a director, officer, partner, employee, or owner of 5% or
more of its equity or capital;

(b) franchisor or franchisee of a producer of title
business;

{c) spouse, parent, or child of a producer of title
business;

(d}) corporation, partnership, or other business entity
that controls, is controlled by, or is under common control

with a producer of title business; or

(e) person with whom a producer of title business or
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H8 32§



10
11
12
13
14
15
18
17
18
19
20
21
22
23
24
25

LC 0277/01

an associate has an agreement, arrangement, understanding,
or course of conduct bhaving the purpose or substantial
effect of evading the provisions of this title.

(5) "Controlled business" means that portion of the
business of title insurance in this state of a title insurer
or title agent that 1is referred to it by a producer or
associate having a financial interest in the title insurer
or title agent.

(6) "Financial interest" means a legal or beneficial
interest that entitles the holder, directly or indirectly,
to 1% or more of the net profits or net worth of the entity
in which the interest is held.

(7} "Preliminary report" means an offer to issue a
title insurance peolicy subject to any excepticns stated in
the report or other matters that may be incorporated by
reference therein. Preliminary repert includes a commitment
or binder.

{8) (a) "Producer of title business" or "producer"
means a person, corporation, partnership, or other business
entity, including an officer, director, or owner of 5% or
more of the equity or capital therecf, engaged in this state
in the trade, business, occupation, or profession of:

(i) buying or selling interests in real property:

(ii) making 1loans secured by interests in real

property; or
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{(iii) acting as broker, agent, or representative of a
person described in subsection (B)({(a){i) or (8)(a){ii}).

(b) "Producer of title business" does not include an
attorney licensed to practice law in this state.

(9) "Rate"™ means fees for:

(a) 1issuing a title insurance policy, including any
service charge or fee for the issuance;

{b) abstracting, searching, and examining title to
real property when prepared or issued in contemplation of or
in conjunction with the issuance of a title insurance
policy; and

(¢) preparing or issuing preliminary reports,
commitments, binders, or similar products prepared or issued
in contemplation of or in conjunction with the issuance of a
title insurance policy,

(190) "Refer" means to direct, cause to be directed, or
exercise an influence over the direction of title insurance
business, whether or not the consent or approval of another
person is sought or obtained with respect to the referral.

(11) (a) "Title agent”" means a person who holds a valid
title agent's license and 1is authorized in writing by a
title insurer to:

(i) solieit title insurance business;

(i1i) collect rates;

(iii) determine insurability in accordance with
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underwriting ruies and standards of the iﬁsurer; ar

(iv) issue policies of the title insurer.

(b) "Title agent" does not include an approved
attorney.

(12) "Title insurance business" means:

(a) issuing or offering to issue a title insurance
policy as an insurer;

(b) transacting or proposing to transact any of the
following as a title insurer or title agent, in
contemplation of or in conjunction with the issuance of a
title insurance policy:

(i) soliciting or negotiating the issuance of a title
insurance policy;

(ii) guaranteeing, warranting, or otherwise insuring
the correctness of title searches;

{iii) handling escrows, settlements, or closings;

(iv) executing title insurance policies, reports,
commitments, binders, and endorsements:

{v) effecting contracts of reinsurance; or

(vi) abstracting, searching, or examining titles;

{({c) transacting, as a title insurer or agent, matters
subsequent to the issuance of a title insurance poliecy and
arising out of the policy; or

{d) doing or proposing to do business that, in

substance, is equivalent to any of the activities described
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in subsections {L2)(a) through (12)(c) in a manner designed
to evade the provisions of this title.

{(13) "Title insurance policy" means a contract by
which, subject to its stated terms and conditions, a title
insurer insures or indemnifies the insured against 1loss or
damage sustained by reason of:

(a) defects in or liens or encumbrances on the title
to ghe stated property;

{b) unmarketability of the ¢title ¢to the stated
property; or

(¢} invalidity or unenforceability of 1liens or
encumbrances on the stated property.

{(14) "Title insurer" means an insurer formed and
authorized under the laws of this state to transact the
business of title insurance in this state or a foreign or
alien insurer so authorized.

{15) "Title plant" means a set of privately maintained
records in which entries have been made of documents
imparting constructive notice, under the law, of matters
affecting title tc real property, an interest therein, or an
encumbrance thereon, that have been filed or recorded in the
jurisdiction for which the title plant is maintained and
from which the ownership o©f real property within the
jurisdictien can be ascertained and liens, encumbrances,

defects, and clouds on title to the real property can be
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determined.

NEW SECTION. Section 3. Application, (1) {Sections 1
through 19}, 33-25-101, and 33-25-102 apply to all title
insurers, title insurance rating organizations, title
agents, applicants for +title insurance, title insurance
policyholders, and all other perscns engaged in title
insurance business in this state.

{2) [Sections ! through 19j, 33-2%5-101, and 33-25-102
do not authorize the practice of law by a person who is noct
licensed to practice law in this state, and [sections 1
through 19], 33-25-101, and 33-25-102 do not authorize the
commissioner to regulate the practice of law.

NEW SECTION. Section 4. Abstracts of title
distinguished from title insurance policy and preliminary
report. (1) A title insurance pclicy is not an abstract of
title or representation as to the condition of title to the
stated property.

(2) A preliminary report is not an abstract of title.
The rights, duties, and liabilities applicable to the
preparation and issuance of an abstract of title are not
applicable to the issuance of a preliminary report. A
preliminary report does not constitute a representation as
to the condition of title to real property, but constitutes
a statement of the terms and conditions upon which the

issuer is willing to issue its title insurance policy.
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NEW SECTION. Section 5. Limitations on authority. (1)
An insurer that transacts or is licensed to transact a class
or kind of insurance other than title insurance is not
eligible for the 1issuance or renewal of a license to
transact the business of title insurance in this state and
may not transact, underwrite, or issue title insurance.

{2) A title insurer may not engage in the business of
guaranteeing payment of the principal or interest of bonds
or mortgages.

{3) A title insurer may not engage in the business of
guaranteeing the obligations of other persons, except its
title agents or approved attorneys in the normal course of
ity business.

NEW SECTION. Section 6. Underwriting standards -
record retention. (1} A title insurer may not issue a title
insurance policy unless it, its title agent, or an approved
attorney has conducted a reasonable search and examination
of the title and made a determination of insurability of
title in accordance with sound underwriting practices. The
title insurer or title agent must preserve and retain in its
files evidence of the examination of title and determination
of insurability. The title insurer or title agent may keep
original evidence or may eatablish in the regular course of
businéss a system of recording, copying, or reproducing

evidence by any precess that accurately and legibly
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reproduces, or forms a durable medium for reproducing, the
contents of the original.

{2} Subsection (1) does not apply to:

{a) a title insurer assuming liability through a
contract of reinsurance; or

(b} & title insurer acting as coinsurer if one of the
other coinsuring title insurers has complied with subsection
(1).

(3) Except as allowed by rules adopted by the
commissioner, no title insurer or title agent may knowingly
issue an owner's title insurance policy or commitment to
insure unless all outstanding enforceable recorded liens or
other interests against the property title to be insured are
shown.

{4) BAn insurer issuing a policy in violation of this
section is estopped, as 'a matter of law, to deny the
validity of the pecliecy as to any claim or demand of the
insured or assigns arising thereunder.

NEW SECTION. Section 7. BEscrow, closing, or
settlement services -- title indemnification -- maintenance
of accounts -- rules., (1) A title insurer or title agent may
provide escrow, settlement, or closing services, or any
compination thereof, and may operate as an escrow,
settlement, or closing agent, subject to the provisions of

subsections (2) and (3}).
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{2) A ritle insurer or title agent shall:

(a) deposit funds accepted in connection with an
escrow, settlement, closing, or title indemnification in a
separate fiduciary trust account in a bank or othex
financial institution insured by an agency of the federal
government and segregate the funds by escrow, settlement,
closing, or title indemnification in its records. The funds
are the property of the person entitled thereto under the
terms of the escrow, settlement, closing, or title
indemnification and are not subject to debts of the title
insurer or title agent, A title insurer or agent may use
such funds only in accordance with the terms of the
individual E5CLOW, settlement, clesing, or title
indemnification under which the funds are accepted.

(b) pay interest on funds, deposited with it in
connection with an escrow, Settlement, closing, or title
indemnification, to the depositing person or as otherwise
provided by the terms thereof;

(€} maintain separate records of all receipts and
disbursements of escrow, settlement, c¢losing, or title
indemnification funds; and

(d) comply with rules adopted by the commissioner
pertaining to escrow, settlement, closing, or title
indemnification transactions.

(3) A title agent must keep books of account, records,
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and vouchers pertaining to any escrow, closing, settlement,
or title indemnification business transacted, in such a
manner that the commissioner or his authorized
representative may readily ascertain, under the authority of
33-1-402, whether the title agent has complied with all
applicable provisions of this title.

NEW SECTION. Section 8. Disapproval of agency
contracts. (1) The commissioner may disapprove a title
agency contract between a title agent and title insurer,
upon appropriate notice to the parties to the contract, if
ke finds that the contract, together with all amendments and
related documents:

{(a) does not provide for adeguate monitaring of the
agent's financial transactions; or

(b) provides for inadequate, unreasonable, or
excessive amounts to be paid to or retained by the title
agent. Factors the c¢ommissioner may consider in this
determination include but are not limited to the agent's
duties under the contract and the general level of amounts
paid to or retained by other title agents in the state
performing or assuming comparable duties.

(2) No person may act as a title agent under an agency
contract that has been disapproved by the commissioner.

NEW SECTION. Section 3. Report of claims. A title

agent must immediately report every loss claim to the title
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insurer that issued the policy against which the claim is
presented.

NEW SECTION. Section 10. Refusal, suspension, or
revocation of title agent's license. {1) In addition to the
causes provided in 33-17-1001, the commissioner may refuse
to license a person as a title agent or may suspend or
revoke a title agent's license if, after a hearing held
after notice as required in 33-17-1001, he finds that the
license applicant or licensee has:

(a) made a material misstatement in an application for
a title agent license;

{b) commingled funds belonging to applicants, escrow
participants, or others;

{c) intentionally misrepresented the terms of a title
insurance policy to an applicant or policyhclder or has
misrepresented material facts to, concealed material facts
from, or made false statements to a party to an escrow,
settlement, or closing transaction;

td} in the conduct of his affairs under his title
agent's license, used coercive practices or shown himself to
be financially irresponsible;

(e) aided, abetted, or assisted another perscn in
viclating the provisions of this title or a rule adopted by
the commissioner.

(2) The commissioner may impose any other appropriate
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penalty provided for in this title.

{(3) The commissioner may refuse, suspend, or revoke
the license of a firm, corporation, or other business entity
licensed as a title agent Eor the actions described in
subsection (1) of any individual designated in the license
to exercise its powers.

NEW SECTION. Section 11. 8Sharing of -rate proceeds,
Title insurers and agents may share rate proceeds between or
among themselves in any combination and may exchange
business and share commissions as provided in 33-17-1103,
unless the sharing of rate proceeds is an unlawful rebate or
inducement under this title or is a payment of a ferwarding
fee or finders fee.

NEW SECTIQN, Section 12. Prohibited practices --
referrals -- splitting charges -- exempticns. (1) Except as
provided in subsection (2), no person may:

{a) give or accept a fee, rebate, or thing of value
pursuant to  an agfeement or understanding that title
insurance business will be referred to a title agent; or

(b) give or accept a portion, split, or percentage of
a charge made or received for title insurance business in
connection with a transaction involving real property in
this state, other than for services actually performed.

(2) {a) A person may pay & return on an investment,

based on a percentage of an ownership interest in a title
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insurance agent or franchise relationship, if:

{i) at or prior to the time of a referral a disclosure
of the existence of the arrangement is made to the person
being referred and, in connecticn with the referral., the
person is provided a written estimate of the charge or range
of charges generally made by the title agent to which the
person is referred; and

{ii) the person is not required to use a particular
agent.

(b) The following arrangements are not a vioclation of
subsection (2)(a){ii):

(i) an arrangement that requires a buyer, borrower, or
seiller to pay for the services of an attorney, credit
reporting agency, or real estate appraiser chosen by a
lender to represent the lender's interest in a real estate
transacktion; or

(ii) an arrangement by which an attorney or law firm
represents a client in a real estate transaction and issues
or arranges for the issuance of a policy of title insurance
in the ‘transaction directly as agent or through a separate
corporate title insurance agency that may be established by
that attorney or law firm and operated as an adjunct to his
or its law practice.

(c¢) PFailure to disclose a controiled business

relationship is not a violation of subsection (2)(a)(i) if

_lq_
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the failure was not intentional and resulted from a bona
fide error, proven by a preponderance of the evidence.

{3) This section deoes not prohibit:

{a) the payment of a fee to an attorney for services
actually rendered or by a title agent for services actually
performed in the issuance of a title insurance policy; or

(b) payment of a bona fide salary, compensation, or
other payment for goods or facilities actually furnished or
for services actually performed.

NEW SECTION. Section 13, Prohibited practices -
penalties -- treble damages, court costs, and attorney fees
-=- injunction. {1) A person found to have violated the
provisions of [section 12] is jointly and severally liable
to the person charged for the title insurance business
involved in the wviolation for an amount egual to three times
the amount of the charge paid for the business,

{2) In a civil action based on [section 12] and this
section, the court may award to the prevailing party court
costs plus reasonable attorney fees.

(3) The commissioner may bring a c¢ivil action to

enjoin a violation of ([section 12].

NEW SECTION. Section 14. Prohibited practices -
producer and associates -—- prohibition of favored agent or

insurer. No producer or associate may, directly or

indirectly, require as a condition, agreement, or
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understanding of providing another person a loan, lcan
extension, c¢redit, sale, property, contract, lease, oOr
service that the other person obtain title insurance of any
kind from a particular title insyrer or ctitle agent. No
title insurer or title agent may knowingly participate in a
plan or transaction prohibited by this section.

NEW SECTION. Section 15. ©MNotice of issuance of
mortgagee policy. (1) A title insurer or title agent that
issues a mortgagee's policy of title insurance on a loan
made simultaneous to the purchase of all or part of the
property securing the loan, when no owner's policy has been
ordered, must inform the borrower in writing that the
mortgagee's policy is to be 1issued, that the mortgagee's
pelicy does not protect the borrower, and that the borrower
may obtain an owner's title insurance policy £for his
protection. This notice must be provided, on a form
prescribed by the commissioner, before Issuance of the
mortgagee's policy.

(2} If the borrower elects not to purchase an owner's
title insurance policy, the title insurer or title agent
must obtain from him a statement in writing that the notice
has been received and that the borrower waives the right to
purchase an owner's title insurance policy. If the buyer
refuses to provide the statement and waiver, thé title

ingurer or title agent must sSo nate in the file. The
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statement and waiver must be on a form prescribed by the
commissioner and must be retained by the title insurer or
title agent for at least 5 years after receipt.

NEW SECTION. Section 16. Title plants -- requirement
~- standards -- limitations on sale -- rules, (1) No person
may act as a title insurance agent and no title insurance
agent may transact the business of title insurance in this
state unless the agent maintains a title plant for which the
commissioner has issued a certificate of authority or a
permit without inspection under the provisions of [section
17 or 19}.

{2) The commissioner shall adopt rules establishing
standards for operation of title plants in this state. The
rules may include standards for tract indices, general name
indices, maps, plats, and other organizing devices.

(3) Nothing in this section prevents two or more title
agents from owning and maintaining a title insurance plant
together for their joint use,

(4) No title agent may sell or otherwise transfer a
title plant unless the commissioner first inspects it and
determines it is in compliance with this title and the rules
of the commissioner. The commissioner shall conduct a
compliance inspection upon request,

NEW SECTION., Section 17. Title plants -- certificate

of authority -- inspections. (1) A title agent may apply for
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a title plant certificate of authority on forms provided by
the commissioner.

{2) The commissioner must issue a title plant
certificate of authority to a title agent if, after
inspection of the plant, the commissioner finds the title
plant in compliance with this title and title plant
standards established by the commissioner.

(3) A certificate of authority continues from the date
issued until sale or other transfer of a plant unless sooner
revoked by the commissioner or relinguished by the holder

{4) The commissioner must inspect a title plant .
required under [secticons 16 and 1%] and this secticn. The
commissioner may inspect a title plant at any time under the
authority of 33-1-402 and revoke the certificate of
autharity of a title plant found to be not in compliance,
after a hearing held pursuant to this title.

(5) The commissioner may contract with a qualified
person, firm, or corganization to conduct inspections under
this section.

NEW SECTION. Section 18. Costs of inspection of title
plants -- rules. A title agent shall pay the commissicner an
inspection fee based on the reasonable costs of inspection,
as established by rule by the commissioner. In establishing
an inspection fee, the commissioner may include such costs

as travel expenses, a reascnable expense allowance, and

-18-
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compensation at reascnable rates of an inspector.

NEW SECTION. Section 19. Permit without inspection
for existing title plants -~ application. (1) A title agent
transacting the business of title insurance on October 1,
1985, may apply feor a title plant permit without inspection
by December 31, 1985, and may not transact the business of
title insurance after July 1, 19B6, unless he has received a
temporary permit or certificate of authority from the
commissioner.

{2) A title agent shall apply for a temporary permit,
on forms provided by the commissioner, providing information
reascnably required by the commissioner that shows that the
agent maintaing an adequate and complete title plant in the
county where he intends to do business. The title insurer
with whom the agent intends to do business must sign the
application certifying that the agent is known to have a
good reputation and is worthy of public trust and that the
insurer knows of no fact or condition that would disqualify
the agent from receiving the permit.

(3) If the commissioner denies an application for a
permit without inspection, the applicant may reqguest an
inspection of his title plant and apply for a certificate of
authority as provided in [section 17].

{4) A title agent who receives a title plant permit

without inspection is not relieved of the requirement of
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inspection upcen sale or transfer of the title plant or as
required by the commissioner under 33-1-402.

(5) A permit without inspection continues from the
darte issued until sale or other transfer of a plant, unless
sooner revoked by the commissicner.

{6) After inspectiocn, the commissioner may revoke a
permit of a title plant found to be not in compliance, after
a hearing held pursuant to this title,

Section 20. Section 33~-2-108, MCA, is amended to read:

*33-2-108. Combinations of insuring powers. (1) Except
as provided in subsections (2), (3), and {4} and [section
51, an insurer which otherwise qualifies therefor may be
authorized to transact any one kind or combination of kinds
of insurance as defined in 33-1-205 through 33-1-212.

(2) & life insurer may also grant annuities but shall
not be authorized to transact any other kind of insurance
other than disability, except that if the insurer is
otherwise qualified therefor, the commissicner shall
continue to so authorize any life insurer which, immediately
prior to January 1, 1961, was lawfully authorized to
transact in this state a kind or kinds of insurance in
addition to life and disability.

{3} A reciprocal insurer shall not transact life
insurance.

(4) A title insurer shall be a stock insurer."

-20-
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Section 21. Section 33-2-851, MCA, is amended to read:
"33-2-851. Special investments by title insurer. (1)
In addition to other investments eligible under this part, a
title insurer may invest and have invested an amount not
exceeding 50% of its paid-in capital stock in its abstract

title plant, as defined in [sectieon 2], and eguipment and,

with the commissioner's consent, in stock of abstract

companies and of title agents as defined in [section 2). ZIf

the--insurer—-transacts——kinds--of--insurance-in-addition-te
title-insurancey-—-£fer--the--purposes——of-~this--section——tts
patd-itn—-capitat--stock--shati--be--prorated--betwesn—--trtie
tnsurance-and-such-other—insurances-upen-the--basta—-sf--the
reserveas--matntained-by-the-insurer—for-the-varieua-kinda-of
insurance;-but-the-capitat-se-—assigned—-to--titite——insgrance
shati-tn-ne-event-be-iess-than-$1867688+

(2) Investments authorized by this secticon shall not
be credited against the insurer's required unearned premium
or guaranty fund reserve provided for under 33-2-517.

(3) Any such abstraet title plant and equipment shall
not be s0 allowed as an asset in any determination of the
insurer's financial condition at a wvalue greater than actual
cost."”

Section 22. Section 33-17-212, MCA, 1is amended to
read:

"33-17-212. Examination required. (1) After completion
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and filing of the application for license as required under
33-17-211, the commissioner shall subject each applicant for
license as agent or solicitor, unless exempted therefrom
under subsection (5) below, to a personal written
examination as to his competence to act as such agent or
solicitor.

{2) If the applicant is a firm or corporation, the
examination shall be so taken by each individual who is te
be named in the license as having authority to act for the
applicant in its insurance transactions under the license.

(3) Examination of an applicant for an agent's license
shall cover all of the kinds of insurance for which the
applicant has applied to be licensed, as constituted by any
one or more Of the following classifications:

{a) life insurance;

(b) disability insurance;

(c) property insurance; for the purposes of this
pProvision, "marine" insurance shall be deemed to be included
in "property" insurance;

{d) casualty insurance;

(e} vehicle insurance;

(f) surety insurance;

fg) credit life and disability insurance;

(h) title insurance.

(4) Examination of an applicant for a solicitor's

_22‘.
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license shall cover all the kinds of insurance, other than
life, as to which the appecinting agent is licensed.

{5) This section shall not apply to, and no such
examination shall be required of:

(a) any individual lawfully licensed as an agent or
soliecitor as to the kind or kinds of insurance to be
transacted as of or immediately prior to January 1, 1961,
and thereafter continuing to be so licensed;

{b) any applicant £for license covering the same kind
or kindas of insurance as to which the applicant was licensed
in this state, other than under a temporary license, within
the 12 months next preceding date of application unltess such
previous license was suspended, revoked, or continuation

thereof refused by the commissioner, except that the

provisions of this subsection (5)(b) dc not apply to title

agents, as defined in [section 2]:

{c) any applicant for license as nonresident agent,
subject to reciprocal arrangements as provided for in this
code;

(d) all applicants for license as agent for an insurer
that confines its business in thls state substantially to

the 1insuring of the property, interests, and risks of

farmers, if exempted from examination by the commissioner,

in his discretion, upon written reguest of the insurer;

e} transportation ticket agents of common carriers

..23_
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applying for license to solicit and sell only:

(i) accident insurance ticket policies; or

(ii) insurance of personal effects while being carried
as baggage on such common carrier, as incidental tec their
duties as such transpertation ticket agents;

(£) agents' associations applying for license wunder
33-17-205;

tg¥-—titie-insurance~-agents;

th¥{g) mechanical breakdown insurance agents."

Section 23. Section 33-17-213, MCA, is amended to
read:

"33-17-213. Conduct of examinations. (1} The
commissioner shall make any examination required under
33-17-212 available to applicants with reasonable frequency
and at a place in this state reasonably accessible to the
applicants. The commissioner shall make any such examination
available at his offices at Helena, Montana, at times within
his discretion but at least once a month,

(2} All the kinds of insurance or classes therecf, as
referred to in 33-17-212{3), which the applicant proposes to
transact under the license applied for shall be included in
the same examination.

{3) The commissioner shall give, conduct, and grade
all examinations in a fair and impartial manner and without

unfair diserimination as between individuals examined.
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(4) The commissioner may require a reascnable waiting
period before reexamination of an applicant who has failed
to pass a previous examination covering the same kind or
kinds of insurance.

(5) The examination of a title agent, as defined in

{section 2], must include but is not 1limited to gquestions

pertaining to the search and examination of title to real

property, insurance principles relating to title insurance,

and the fiduciary duties and procedures of escrows,

settlements, and closings of real estate transactions."

Section 24. Section 33-17-1101, MCA, 1is amended to
read:

"33-17-1101. Place of business -- display of license
-- records, {1) Every agent shall have and maintain a place
of business accessible to the public. Such place of business
shall be that wherein the 1licensee principally conducts
transactions under his license. The address of such place
shall appear upon the license, and the licensee shall
promptly notify the commissioner of any change thereof.
Nothing in this section prohibits maintenance of such place
of buginess in the licensee's place of residence.

(2) The license of the licensee and the license of
each solicitor appointed by and representing the licensee
shall be conspicucusly displayed in such place of business

in a part therecf customarily copen to the public.

—-25~
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(3} The agent shall keep at his place of business
complete records pertaining to transactions wunder his
license and the licenses of his solicitors, for a period of
at least 3 years after completion of the respective

transactions, except that title agents, as defined in

[section 2}, shall retain records as provided in [sections 6

and 15}."

NEW SECTION. Section 25. Repealer. Section 33-25-103,
MCcA, is repealed.

NEW SECTION, Section 26. Extension of authority. Any
existing authority of the commissioner of insurance to make
rules on the subject o©of the provisions of this act |is
extended to the provisions of this act.

NEW SECTION. Section 27. Codification instruction.
Sections 1 through 19 are intended to be codified as an
integral part of Title 33, and the provisions of Title 33
apply to sections 1 through 19.

NEW SECTION. Section 28. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from

the invalid applications.

-End-
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STATE OF MONTANA
REQUEST NO. FNN184-85

FISCAL NOTE
Form BD~-15

In compliance with a written request received January 23 19 85 , there is hereby submitted a
Fiscal Note for H.B. 338 = pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).
Background information used in developing this Fiscal Note is available from the Office of Budget and Program
Planning, to members of the Legislature upon request.

DESCRIPTION:

House Bill 338 is an act to revise the law relating to title insurance. The proposed law provides for the licensing
and regulation of title insurance agents, the examination of title insurance plants and the issuance of

certificates of authority.

ASSUMPTIONS:

1. This bill will reduce the number of agents that are licensed for title insurance.

2. Additional revenue raised from title plant inspections cannot be determined until rulemaking is completed.
3. Requirements of the bill for inspections of title plants, examinations for licensing of title insurance

agents, issuance of certificates and regulation of title insurance will require additional expenditures.

- FISCAL IMPACT: ' " Fiscal 1986 Fiscal 1987
_ Current Law Proposed Law Current Law Proposed Law

Revenue $ 7,000 S 4,800 § 7,000 $ 1,600
Expenditures
FTE .25 1.25 , .25 1.25
Personal Services $ 5,000 532,008 § 5,000 $32,525
Operating 2,000 18,660 ’ 2,000 7,860
Equipment _-0- -0~ -0- -0-

Total Expenditures $ 7,000 $50,668 $ 7,000 $40,385
Net Effect to the ‘
General Fund -0- $45,868 -0- $38,785

il L niter

BUDGET DIRECTOR
Office of Budget and Program Planning

D_at.e: J@J A 3’ /3XQ.—
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APPROVED By COMM, ON
BUSINESS AND LABOR

HOUSE BILL NG. 338
INTRCDUCED BY ADDY, JONES, C. SMITH, LYNCH, HARP,
PAVLOVICH, MERCER, SCHULTZ, BRADLEY, DANIELS,

QUILICI, D. BROWN, KEATING, STIMATZ

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO TITLE INSURANCE; PROVIDING FOR TEE
LICENSING AND REGULATION OF TITLE INSURANCE AGENTS7-PHR
BXAMINAFION-OFP-PIFEE-INSURANCE-PLANES-ANB--PHE-~1SSEANCE--OF
CERPIPICATES--BFP--AUPHOREP¥--FHEREFPORy AND THE REGULATION OF
CONTROLLED BUSINESS IN THE TITLE INSURANCE INDUSTRY ;
AMENDING SECTIONS 33-2-108, 33-2-851, 33-17-212, 33-17-213,

AND 33-17-1101, MCA; AND REPEALING SECTION 33-25-103, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OfF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through 339 15§, 33-25-101, and 33-25-102 may be cited as the
"Montana Title Insurance Act".

NEW SECTION, Section 2. Definitions. As used in
[sections 1 through %% 15], 33-25-101, and 33-25-102, the
following definitions apply:

(1} "Abstract" means a written representation,
provided pursuant to a contract and expected to be relied
upon by the person who has contracted for the receipt of

that representation, listing all recorded conveyances,
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instruments, or documents which, under the laws of this
state, impart constructive notice regarding the chain of
title to real property described in the abstract. Abstract
includes "abstract of title".

(2) “Applicant" means a person, whether or not a
prospective insured, who applies to a title insurer or title
agent for a title insurance policy, but does not include a
title agent.

{3) "Approved attorney" means an attorney authorized
to practice law in this state, except an agent or employee
of a title insurer, whose certification as to the status of
the title to real property a title insurer is willing to
accept as the basis for iséuance of a title insurance
policy.

[4) YAssociate" means a:

(a) corporation, partnership, or other business entity
organized for profit, of which a producer of title business
is a director, officer, partner, employee, or owner of 5% or
more of its equity or capital;

(b) franchisor or franchisee of a producer of title
business;

{(€) spouse, parent, or child of a producer of title
business;

(d) corporation, partnership, or other business enticy

that controls, is controlled by, or is under common control

-2- HB 338
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with a producer of title business; or

{e) person with whom a producer of ritle business or
an associate has an agreement, arrangement, understanding,
or course of conduct having the purpose or substantial
effect of evading the provisions of this title.

{5) "Contrclled business" means that portion of the
business of title insurance in this state of a title insurer
or title agent that is referred toc it by a producer or
associakte having a Elnancial 1nterest in the title insurer
or tiktle agent.

{6) “Financial interest" means a legal or beneficial
interest that entitles the holder, directly or indirectly,
to 1% or more of the net profits or net worth of the entity
irn which the interest is held.

{7) "Preliminary report" means an offer to issue a
title insurance policy subject to any exceptions stated in
the report or other matters that may he incorporated by
reference therein., Preliminary report includes a commitment
or binder.

(8) (a) "Producer of title business" or ‘'producer”
means a4 person, corporation, partnership, or other business
entity, including an officer, director, or owner of 5% or
more of the equity or capital thereof, engaged in this state
in the trade, business, occupation, or profession of:

(i) buying or-selling interests Ih real‘prUperty;

-3~ HB 338
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(ii) making loans secured by interasts in real
property; ot

(iii) acting as broker, agent, ¢r representative of a
person described in subsection (8)(a)(i) cr (8)ta)(ii).

(b) "Producer of title business" dnes not include an
attorney licensed to practice law in this state.

(9) "Rate" means fees for:

(a} issuing a title insurance poilcy., including any
service charge or fee for the lssuance;

{b) abstracting, searching, and examining title to
real property when prepared or issued in contemplaticn of or
in conjunction with the issuance of a ¢title insurance
pelicy: and

{c) preparing ar issuing preliminary reports,
commitments, binders, or similar products prepared or issued
in contemplaticn of or in conjunction with the issuance of a
title insurance policy.

{10) "Refer” means to direct, cause =5 be directed, or
exercise an influence over the directlon z£ title insurance
business, whether or not the consent or approval cof angther
person  is sought or obtained with respec:t to the referral.

{11) (a) "Title agent” means a person who holds a valid
title agent's license and is authorized in writing by a
title insurer to:

(1) 'solicit-title insurance business;

-4- HB 338
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{ii) collect rates;

(iii} determine insurability in accordance with
underwriting rules and standards of the insurer; or

(iv) issue policies of the title insurer.

(b} “Title agent" does not include an approved
attorney.

{12) “Title insurance business" means:

(ay issuing or offering to issue a title insuraﬁce
policy as an insurer;

{b) transacting or propcsing to tramsact any of the
following as a title insurer or title agent, in
contemplation of or in conjunction with the issuance of a
title insurance policy:

{i) soliciting or negotiating the issuance of a title
insurance policy:

(ii) guaranteeing, warranting, or otherwise insuring
the correctness of title searches;

(iii) handling escrows, settlemeats, or closings;

(iv) exsecuting title insurance policies, reports,
commitments, binders, and endorsements;

{v) effecting contracts of reinsurance; ot

(vi) abstracting, searching, ot examining titles;

(¢c) tramsacting, as a title insurer or agent, matters
subsequent to the issuance of a title insurance policy and

arising out of the policy; or

-5 EB 338

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0338B/02

{d) doing or proposing to do business that, in
substance, 1is equivalent to any of the activities described
in subsections {12){a)} through (12)(c¢) in a manner designed
to evade the provisions of this title.

{13) "Title insurance peolicy” means a contract by
which, subject to its stated terms and conditions, a title
insurer insures cor indemnifies the insured against loss or
damage sustained by reason of:

(a) defects in or liens or encumbrances on the title
to the stated property;

(b) unmarketability of the title to the stated
property; or

(c) invalidity or unenforceability of liens or
encumbrances on the stated property.

(14) "Title insurer" means an insurer formed and
authorized under the laws of this state te transact the
business of title insurance in this state or a foreign or
alien insurer so authorized.

{15} "Title plant" means a set of privately mainrained
records in which entries have been made o¢f documents
imparting constructive notice, under the law, of matters
affecting title to real praperty, an interest therein, or an
encumbrance thereon, that have been filed or recorded in cthe
jurisdiction for which the title plant is maintained and

from which the ownership o©of real property within the

o~ HR 31338
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jurisdiction can be ascertained and liens, encumbrances,
defects, and clouds on title to the real property can be
determined.

NEW SECTION. Section 3. Application., (1) {Sections 1
through *9 15], 33-25-101, and 33-25-102 apply to all title
insurers, title insurance rating organizations, title
agents, applicants for ¢title insurance, title insurance
policyholders, and all other persons engaged 1n title
insurance business in this state.

{2) [Sections 1 through 1% 18], 33-25~101, and
33-25-102 do not authorize the practice of law by a person
who is not licensed to practice law in this state, and
[sections 1 through 3§ 15}, 33-25-101, and 33-25-102 do not
authorize the commissioner to regulate the practice of law.

NEW SECTION. Secticn 4. Abstracts of title
distinguished from title insurance policy and preliminary
repart, (1) A title insurance pelicy is not an abstract of
title or representation as to the conditicn of title to the
stated property.

(2) A preliminary report is not an abstract of ritle.
The rights, duties, and liabilities applicable to the
preparation and issuance of an abstract of title are not
applicable to the issuance of a preliminary report. A
preliminary report does not constiture a representation as

to the condition of title to real property;  but -constitutes
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4 statement of the terms and conditions upon which the
issuer is willing to issue its title insurance policy.

NEW SECTION. Section 5. Limitaticns on authcority. (1)
An insurer that transacts or is licensed to transact a class
ar kind of insurance other than title insurance is not
eligible for the issuance or renewal of a license to
transact the business of title insurance in this state and
may not transact, underwrite, or issue title insurance.

(2) A title insurer may not engage in the business of
guaranteeing payment of the principal or interest of bonds
Or mortgages.

(3) A title insurer may not engage in the business of
guaranteeing the obligations of other persens, except its
title agents or approved attorneys in the normal course of
its business.

NEW SECTION. Section 6. Undervwriting standards -
record retention. (1) A title insurer may not issue a titie
insurance policy unless it, its title agent, or an approved
attorney has conducted a reasonable search and examinacion
of the title and made a determination of insurability of
title in accordance with sound underwriting practices. The
title insurer or title agent must preserve and retain in ity
files evidence of the examination of title and determination
of insurability. The title insurer or title agent may keep

original evidence or.may establish in the tegular ¢course of
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business a system of recording, copying, or reproducing
evidence by any process that accurately and legibly
reproduces, or forms a durable medium for reproducing, the
contents of the original.

(2) Subsection (1) does not apply to:

(2) a title insurer assuming liability through a
contract of reinsurance; or

(b) a title insurer acting as coinsurer if one of the
other coinsuring title insurers has complied with subsection
(1.

{(3) Except as allowed by rules adopted by the
commissioner, no title insurer or title agent may knowingly
issue an owner's title insurance policy or commitment to
insure unless all outstanding enforceable recorded liens or
other interests againsg the property title to be insured are
shown.

(4) An insurer 1ssuing a policy in violation of this
section is estopped, as a matter of law, to deny the
validity <¢f =the pclicy as t©C any claim or demand of the

insured or assigns arising thereunder.

NEW SECTION. Section 7. Escrow, closing, or
settlement services -— title indemnification -- maintenance
of accounts -- rules. (1) A title insurer or tizle agent may

provide escrow, settlement, or closing services, or any

comblnation chereof, and may operate as an escrow,
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settlement, or closing agent, subject to the provisions of
subsections (2) and (3).

{2) A title insurer or title agent shall:

{a) deposit funds accepted in connection with an
escrow, settlement, closing, or title indemnification in a
separate fiduciary trust account in a bank or other
financial institution insured by an agency of the federal
government and segregate the funds by escrow, settlement,
closing, or title indemnification in its records. The funds
are the property of the person entitled thereto under the
terms of the escrow, settlement, c¢losing, or title
indemnification and are not subject to debts of the title
insurer or title agent. A title insurer or agent may use
such funds only in accordance with the terms of the
individual escrow, settlement, clasing, or title
indemnification under which the funds are accepted.

(b) pay interest on funds, deposited with it in
connection with an escrow, settlement, clasing, or title
indemnificaticn, to the depositing person ©or as otherwise
provided by the terms thereof;

(c) maintain separate records of all receipts and
disbursements of escrow, settlement, c¢losing, or rtitle
indemnification funds; and

(d) comply with rules adopted by the commissioner

pertaining to escrow, settlement, closing, or title

--9= H3 338
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indemnification transactions.

(3) A title agent must keep books of account, records,
and vouchers pertaining to any escrow, clcsing, settliement,
or title indemnification business transacted, 1in such a
manner that the commissioner or his authorized
representative may readily ascertain, under the authority of
33-1-402, whether the title agent has compiied with all
applicable provisions of this title.

NEW SECTION. Section 8. Disapproval of agency
contracts. (1} The commissioner may disapprove a title
agency conkract between a title agent and title insurer,
upcn apprepriate notice to the parties to the contract, If
ha finds that the contract, together with all amendments and
related documents:

(a} does not provide for adequate monitoring of the
agent's financial transacticns; or

by provides for inadequate, unreasonable, or
excessive amounts to be paid to or retained by the title
agent., Factors the commissioner may consider in thils
determination include but are not limited to the agent's
duties under the contract and the general level of amounts
paid to or retained by other title agents in the state
performing or assuming comparable duties.

{2) No person may act as a title agent under an agency

contract that has been disapproved by the commissioner.

-11- HB 3238

10

11

12

o}
Lol

ot
[0}

15

17

19
20
21
22
23
24

25

HB 0338/02

NEW SECTION. Section 9. Report of <¢.aims. A title
agent must immediately report every loss ¢.aim to the title
insurer that issued the policy against wnicn the claim is
presented.

NEW SECTION. Section 10. Refusal, suspension, [s14
revocation of title agent's license. (1) In addition to the
causes provided in 33-17-1001, the commissioner may refuse
to license a person as a title agent or may suspend or
revoke a title agent's Llicense if, afcer a hearing held
after notice as required in 33-17-1001, he finds that the
license applicant or licensee has:

{a} made a material misstatemenct in an application for
a title agent license;

{h} commingled funds belonging to applicants, escrow
participants, or others;

{ec} intenticnally misrepresented the cterms of a title
insurance policy to an applicant or pciicyhelder or has
misrepresented material facts to, ceoncealed material facts
from, or made false statements to & party tQ AN e@sCrow,
settlement, or closing transaction;

{d} in the conduct of his affairs ander his title
agent's license, used coercive practices or shown himself to
be financially irresponsible;

te) aided, abetted, or assisted ancther person in

violating the provisions of this title or a ruie adopted by

-12- HB 1338
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the commissicner.

(2) The ccommissioner may impose any other appropriate
penalty provided for in this title.

{3) The commissioner may refuse, suspend, or revoke
the license of a firm, corporation, or other business entity
licensed as a title agent for the actions described in

subsection (1) of any individual designated in the license

‘to exercise its powers,

NEW SECTION. Section l1. Sharing of rate proceeds.
Title insurers and agents may share rate proceeds between or
among themselves in any combination and may exchange
business and share commissions as provided in 33-17-1103,
unless the sharing of rate proceeds is an unlawful rebate or
inducement under this title or is a payment of a forwarding
fee or finders fee.

NEW SECTION. Section 1l2. Prohibited practices -
referrals -- splitting charges -- exemptions. {l) Except as
praovided in subsection {2), no person may:

{a) glve or accept a fee, rebate, or thing ot value
pursuant to an agreement or understanding that ticle
insurance business will be referred to a titie agent; or

(b) give or accept a portion, split, or percentage of
a charge made or received for title insurance business in
connection with a transacticn involving real property in

this state, other than for services actually performed.
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(2) (a) A person may pay a return on an investment,
baéed on a percentage of an ownership interest in a title
insurance agent or franchise relationship, if:

" (1) at or prior to the time of a referral a disclosure
of the existence of the arrangement is made to the person
being referred and, in connection with the referral, the
person is provided a written estimate of the charge or range
of charges generally made by the title agent to which the
person is referred; and

(11) the person is not required to use a particular
agent.

(b} The following arrangements are not a violatiop
subsection (2)(a}(ii):

(i} an arrangement that requires a buyer, borrower, o:
seller to pay for the services of an attorney, credit
reporting agency, or real estate apprailser chosen by a
lender toc represent the lender's interest in a real estate
transaction; or

(ii) an arrangement by which an attorney or law firm
represents a client in a real estate transaction and issues
Oor arranges for the issuance of a policy of title insurance
in the transaction directly as agent or through a separate
corporate title insurance agency that may be established by
that attorney or law firm and operated as an adjunct to his

or its law practice.
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(c} Failure to disclose a controlled business
relationship 1is not a violation of subsecticon {2)(a){i) if
the failure was not intentional and resulted frém a bona
fide error, proven by a preponderance of the evidence,.

(3) This section does not prohibit:

(a) the payment of a fee to an attorney for services
actually rendered or by a title agent for services actually
performed in the issuance of a title insurance policy; or

(b} payment of a bona fide salary, compensation, or
other payment for goods or facilities actually furnished or
for services actually performed.

NEW SECTION. Section 13. Prohibiced practices -
penalties -- treble damages, court costs, and attorney fees
-- injunction. {1} A person found to have violated the
provisions of [section 12] is jointly and severally liable
to the person charged for the title insurance business
involved in the violation for an amount equal to three times
the amount of the charge paid far the business.

{2) In a civil action based on [section 12} and <this
section, the court may award to the prevailing party court
costs plus reasonable attorney fees.

{3) The commissioner may bring a civil action to
enjoin a viclation of [section 12}.

NEW SECTION. Section 14. Prohibited practices -

producer and -assbcidtes == prohibitién of Favored” dgent or
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insurer. No producer or associate may, directly or
indirectly, require as a condition, agreement, or
understanding of providing another person a loan, loan
extension, credit, sale, property, contract, lease, or
service that the other person cbtain title insurance of any
kind from a particular title insurer or title agent, No
title insurer or title agent may knowingly participate in a
plan or transaction prohibited by this section.

NEW SECTION. Section 15. Notice of issuance af
mortgagee policy. (1) A title insurer or title ageat that
issues a mortgagee's policy of title insurance on a loan
made simultaneous to the purchase of all or part of the
property securing the loan, when no owner's pelicy has been
ordered, must inform the horrower in writing that the
mortgagee's policy is to be issued, that the mortgagee's
policy does not protect the borrower, and that the borrower
may obtain an owner's title insurance policy Eor his
protection. This notice must be provided, on a form
prescribed by the commissioner, before issuance of the
mortgagee's policy.

{2) If the borrower elects not to purchase an owner's
title insurance policy, the title insurer or title agent
must obtain from him a statement in writing that the notice
has been received and that the borrower waives the right to

urchase an owner's title insurance policy. If the buyecr
p Yy Y
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refuses to provide the statement and waiver, the title
insurer or title agent must so note in the file. The
statement and waiver must be on a form prescribed by the
commissioner and must be retained by the title insurer or
title agent for at least 5 years afrer receipt.
NEW-SEETION---Section-i6+--~Pitie-ptancs—---- requirement
~---stapndards--—-timications-on-saie-—--ruieas--ti}-Na-persen
may--act--as--a-titlie-insurance-agent-and-ne-titie-insurance
agent—may—bransact-the-bﬂsinéss—oﬁ-titie—insuruncc——in--this
state-unieas-che-agent-marntains-a-ticte-prant-for-which-tpe
commissioner--has--issued--a--certificate--of-authority-or-a
permit-without-inspection-under-the-provisions--of--{aection
1P-or-194-
t27--Fhe-~commiasianer—-shati-—adopt-ruies-estabitahing
standards-for-operation-of-trtie-pianes-in-this-scate:~—-Phe
cutes—--may-itnctude-scandarda-for-rract-indices;-generat-name
tndicea;-mapsy-piatsy-and-acher-organteing-devicess
t3r--Nerhing-in-this-sectton-prevents-two-or-mare-citie
agenca-frem-owning-and-maintatning-a-ricte--rnsurance--piant
together-£for-thetr-jatnt -naes
té#y--Ne--ritite--agent--may-seri-sr-otherwrse-tranafer-a
tttte-pitant-oniess-the-commissioner-firse-—tnapects——-rt--ang
determines-rt-ta-sn-compliance-wieh-shia-etete-and-rthe-ruias
of--the--commiastoner----Fhe--commiastoner—--shatti-—conduce-a

compitance-inapeastion-udon-seqieses
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NEW-SEEFPION---Seeeion-1F-——Pitia-plants-—~——v= certificate
sf--autherity-————- tnspectionsc--{ij-A-titie-agent-may—sppky

Ecr—a—titie—piant—certéEécate-of-nuthority-cn-ﬁerms-provided
by-the-commisstoners
f2#—-?he-—cammissioner~—must——issue———a———titie———piant
certificaee———of——autharity-—tov-a—-tétie--agent—-iEr-—after
én:pection—oé—the-p}ant7~the—commfs:ionct—-find:——thev-titie
piant———in——compi&anee——wéth——this-—eieie—-and——titie——piant
standarda-established-by-the-commisaionar:
t3t--A-cereifreate-sf-avehority-concinues-from—the-date
issued—untii»:aie—or—oeher—trnnafer-of—a—p}ant—unie:s-soener
revcked-by—thc-commisséoner—cr-reiinqutshedwby-vthe——hoiderr
f4}——The——cammiasioner-—must-inapectwa-eit}e-piant—when
requ&red-under—fsections—}ﬁ—and—}9+vand—this~-section:———?he
comm&ssiener—may-inapect—a—tétie—piant-at-any—time—under-the
authority-——ef-f»33*i‘462-~and——feveke——the—-ceftificatc--of
unthefity-ef—a-titie-piant—fcund—eo—be——nob—-£n~vcempiiance7
after-a-hearing-hetd-puraunanc—ra-ehis-eteias
t5}~~¥he*"cammiss:ener**may¥fsontract——with—a-qdaiified
personr—firmr—u:—arganizatian~tc‘conduct-—inspectionsf—undef
this-secrions

NEW-SECTION:--Sectien-18:--Coata-of-inspection-af-ribie

piants------ fuie:r--&-ti:ie~ngent—shaii—pay~che-ccmmi53ioner
an-—inspecrion—-fee—-based--an-——rhe--ressonabie—--cosecs---of
inspectxon;--as—e:tab}:shed—byAru}e—by-the~ccmmiss%oner7—-fn
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estabiishing-an-inspection-feer-the-commissioner-may-tnciude
sueh--¢osts-—as--travei--expenses;--a---regsocnabie-~-expense
attowaneer-—and--compensation-—at--reasonabie~-rares—-of--an
tnapeceers
NEW-SEEPIENT--Fectton-19-——Permit--withant---imapeatien
fer-existfng—titie—pianea——-—appiicattcnf'—fti—h—titie—sgent
transacting-—the--business--ef-titite-insurance-en-datober-1,
9857 -may-appiy-for-a-titie-plant-permit-without-——itmnspestion
by--December--31;-i985;-and-may-net-transact-the-buainesa-of
titre-insurance-after-Juiy-t;-19867-nntess-he-has-racetved-n
temporary--permit--or--certificate--af--sutherity-—fram——the
commiasioners
t2y-—-A--titie-agent-shati-appiy-fee-a-tempecary-permies
on-forms-provided-by-the-commissioner;-providing-infermation
reasonabiy-required-by-the-commisaisner-that-shows-that--the
agent--maintaina-an-sdequare-and-eompiete-title-piant-in-the
county-where-he-intends-to-do-businesss-—-The-—titlea—-inaurer
with--whem-~vhe--agent--intends-to-do~business—musc-sign-the
appiicatien-certifyting-that-rhe-agemt-is--known--to--have--»
good--reputation--mnd-is-worthy-of-pubtie-trust-and-that-the
tnaurer-knows-of-no-fact-or-conditian-that-wontd—-diaquatify
the-agent-frem-recetving-the-permit
t33--if--the--commisstoner--dentes-an-apptisarion-for-a
permit-without-tnapectiony-—the--appiteant--may--request—-an

tnapaction-sf-his-titte-—pranc-and-appity-for-a-cartifimata-cf
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nuthortey-as-provided-in-fsection-174+
té4y--A-—titite--mgent--whe-receiveas-a-citie—planc-—permie
withour-inapeceten-ts-not-retreved-—of--tha--requiramenc—-of
inspeaction--upan--sate--or-transfer-cf-the-titie-pianz-or-as
raguired-by-the-commissioner-gnder-33-1-482-
t5}-—-A-permit-witheut--inspecticon-—conttnues--Ffrom--the
date--issued-untii-sate-cr-other-tranafer-of-a-piant;-untens
seoner-revoked-by-the-commissioners
t6+-~Afeer—tnspecticeny-the-commissioner-—may--revoke--n
permit—sf-a-titte-plant-fourd-to-be-not-in-compiiance;-afrer
a-hearing-ftetd-pursuanc—ta-this-tities

Section l16. Section 33-2-108, MCA, is amended to read:

"33-2-108. Combinations of insuring powers. {1l) Except
as provided in subsecticns (2), (3), and (4) and [section
5], an insurer which otherwise qualifies therefor may be
authorized to transact any one kind cr combination of kinds
of insurance as defined in 33-1-205 through 33-1-212.

{2) A life insurer may also grant annuities but shall
not bhe authorized to transact any other kind of insurance
other than disability. except that 1if the insurer is
otherwise qualified thererfor, the commissioner shaill
continue to so authorize any life insurer which, immediately
prior to January 1, 1961, was lawfully authorized to
transact in this state a kind or kinds of insurance in

addition to life and disability.
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{3} A veciprocal insurer shall not transact life
insurance.

{4} A title insurer shall be a stock insurer."

Section 17. Section 33-2-851, MCA, is amended to read:

"33-2-851. Special investments by title insurer, (1)
In addition to other investments eligible under this part, a
title insurer may invest and have invested an amount not
exceeding 50% of its paid-in capital stock in its abseraet

title plant, as defined in [section 2], and equipment and,

with the commissioner's ccnsent, in stock of abstract

companies and of title agents as defined in [secticn 2]. £#

rhe—-insurer--transacta-—-kinda--of--insurance-in-addition-te
eirla-insurance;--for--the--purpeses-—of--thia--section——its
paid-in--capttai--stock--shati--be--prorated--betwesn——titte
insweanes-—and-such-other-inaurances-upoen-the—-basits--of--the
rasearves-—-maintained-by-the-insurer-for-the-vartous-kinds-of
insurance;-but-the-capitai-se-assigned--to--titte--inaurance
spatri~tn-no-event-bhe-iess-than-516679608<

(2) Investments authorized by this secticn shall not
be credited against the insurer's required unearned premium
or guaranty fund reserve provided for under 33-2-517.

(3) Any such abstract title plant and equipment shall
not be so allowed as an asset in any determination of the
insurer's financial condition at a value greater than actual

cost."
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Section 18. Section 33-17-212, MCA, is amended to
read:

"33-17-212, Examination required. (1) After completion
and filing of the application for license as required under
33-17-211, the commissioner shall subject each applicant for
license as agent or solicitor, unless exempted therefrom
under subsection (5) below, to a personal written
examination as to his competence to act as such agent or
solicitor.

{2) If the applicant is a firm or corporation, the
examination shall be so taken by each individual who is to
be named in the license as having authority to act £for the
applicant in 1its insurance transactions under the license.

({3) Examination of an applicant for an agent's license
shall cover all of the kinds of insurance for which the
applicant has applied to be licensed, as constituted by any
one or more of the following classifications:

(a} life insurance;

{b) disability insurance;

{c) property insurance; for the purposes of this
provision, "marine" insurance shall be deemed to be included
in "property" insurance;

(d} casualty insurance;

{e} wvehicle insurance;

() surety insurance;
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{g) credit life and disability insurance;

(h) title insurance.

(4) Examination of an applicant ftor a solicitor's
license shall cover all the kinds of insurance, other than
life, as to which the appeinting agent is licensed.

{5} This section shall not apply to, and no such
examination shall be required of:

{a) any individual lawfully licensed as an agent or
solicitor as to the kind or kinds of insurance to he
transacted as of or immediately prior tc January 1, 1961,
and thereafter continuing to be s¢ licensed:

(b} any applicant for license covering the same kind
or kinds of insurance as to which the applicant was licensed
in this state, other than under a temporary license, within
the 12 months next preceding date of applicaticn unless such
previous license was suspended, revoked, or continuation

therecf refused by the commissioner, except that the

provigions of this subsection (5)(b) do not apply to title

agents, as defined in [section 2];

(c) any applicant for license as nonresident agent,
subject to reciprocal arrangements as provided for in this
code;

{d) all applicants for license as agent for an insurer
that confines its business in this state substantially to

the insuring of the property, lnterests, and risks of
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farmers, if exempted from examination by the commissioner,
in his discretion, upon written request of the insurer;

{e) transportation ticket agents of common carriers
applying for license to solicit and sell only:

(i) accident insurance ticket policies; or

{ii) insurance of personal effects while being carried
as baggage on such common carrier, as incidental to their
duties as such transportation ticket agents;

() agents' associations applving for license under
33-17-205;

tgy--titie-tnaurance-agents:s

th¥{g) mechanical breakdown insurance agents.”

Section 19, Section 33-17-213, MCA, 1is amended to
read:

"33-17-213. Conduct of examinations. (1) The
commissioner shall make any examination reguired under
33-17-212 available to applicants with reasonable frequency
and at a plaece in this state reasonably accessible to the
applicants. The commissioner shall make any such examination
avallable at his offices at Helena, Montana, at times within
hig discretion but at least once a menth.

{2) All the kinds of insurance or classes thereof, as
referred to in 33-17-212(3), which the applicant proposes to
transact under the license applied for shall be included in

the same examination.
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{3) The commissioner shall give, conduct, and grade
all examina:iéns in a fair and impartial manner and without
unfair discriminaticn as between individuals examined.

{4) The commissioner may require a reasonable waiting
period before reexaminaticon of an applicant who has failed
to pass a previous examination covering the same kind or
kinds of Lnsurance.

{5) The examination of a title agent, as defined in

[section 2], must include but is not limited to questions

pertaining to the search and examinaticn of title to real

property, insurance principles relating to title insurance,

and the fiduciary duties and procedures of escrows,

settlements, and closings of real estate transactions."

Section 20. Section 33-17-1101, MCA, is amended to
read:

»33-.7-.101. Place of business -- display of license
-- records. (1} Every agent shall have and maintain a place
of business accessible to the public. Such place of business
shall be =-nat wherein the licensee principally conducts
transacticors under his license. The address of such place
snall appear upon the license, and the licensee shali
promptly nctify the commissioner of any change thereof.
Ncthing .- this section prohibits maintenance of such place
of business in the licensee's place of residence.

(2) <“ne iicense of the licensee and the license of
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each solicitor appeointed by and representing the licensee
shall be conspicuously displayed in such place of business
in a part thereof customarily open to the public.

(3) The agent shall keep at his place of business
complete records pertaining to transactions under his
license and the licenses of his soliciters, for a period of
at least 3 vyears after completion oF the respective

transactions, except that title agents, as defined in

[section 2], shall retain records as provided in [sections 6

and 15]."

NEW SECTION. Section 21. Repealer. Section 33-25-103,
MCA, is repealed.

NEW SECTION. Section 22. Extension of authority, Any
existing authority of the commissioner of insurance to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 23. Cedification instruction.
Sections 1 through %% 15 are intended to be codified as an
integral part of Title 33, and the provisions of Title 33
apply to sections 1 through %9 15.

NEW SECTION. Section 24. Severability. IF a part of
this act is invalid, all valid parts that are severable Lrom
the invalid part remain in eiffect. If a part of this act is
invalid in one or more of its appiications, the part remains

in effect in all valid applications that are severable from
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the invalid applications.

~End-~
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HOUSE BILL NO, 338
INTRODUCED BY ADDY, JONES, C. SMITH, LYNCH, HARP,
PAVLOVICH, MERCER, SCHULTZ, BRADLEY, DANIELS,

QUILICI, D. BROWN, KEATING, STIMATZ

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO TITLE INSURANCE; PROVIDING FOR THE
LICENSING AND REGULATION OF TITLE INSURANCE AGENTS7-%HE
EXAMINATION-OP-FIFhLE—-INSURANEE-PBANTS~AND~-PHE--ISSHANCH--OP
EBREIPICATES--OP--AUTHORI?¥--FHEREFORy AND THE REGULATION OF
CONTROLLED BUSINESS IN THE TITLE INSURANCE INDUSTRY:
AMENDING SECTIONS 33-2-108, 33-2-851, 33-17-212, 33-17-213,
AND 33-17-11CG1, MCA; AND REPEALING SECTION 33-25-103, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION.V Section 1. ghort title. [Sections 1
through 9 151, 33-25-101, and 13-25-102 may be cited as the
“Montana Title Insurance Act™.

NEW SECTION. Section 2. Definitioms. As used in
[sections 1 through ié 15], 33-25-101, and 33-25-102, the
following definitions apply:

(1) "Abstract" means a written representation,
provided pursuant to a contract and expected to be relied

upen by the person who has contracted for the receipt of

that representation, 1listing all recorded conveyances,

@n& Lagisiative Councy
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instruments, or documents which, under the laws of this
state, impart constructive notice regarding the chain of
title to real property described in the abstract. Absgtract
includes "abstract of title™.

(2) *“Applicant" means a person, whether or not a
prospective insured, who applies to a title insurer or title
agent for a title insurance policy, but does not include a
title agent.

{3) "Approved attorney" means an attorney authorized
to practice law in this state, except an agent or employee
of a title insurer, whose certification as to the status of
the title to real property a title insurer is willing to
accept as the basis for issuance of a title insurance
policy.

(4} “YAssociate" means a:

‘(a) corporation, partnership, or other business entity
organized for profit, of which a producer of title business
is a director, officer, partner, employee, or owner of 5% or
more of -its equity or capital;

{(b) franchisor or franchisee of a producer of title
business;

(¢) spouse, parent, or child of a producer of title
business;

(d) corporation, partnership, or other business entity

that controls, is controlled by, or is under common control

-2~ HB 338
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with a producer of title business; or

{(e) person with whom a producer of title business or
an associate has an agreement, arrangement, understanding,
or course of conduct having the purpose or substantial
effect of evading the provisions of this title.

(5) "Controlled business" means that portion of the
business of title insurance in this state of a title insurer
or ﬁitle agent that is referred to it by a producer or
associate having a financial interest in the title insurer
or title agent.

(6) "Pirancial interest™ means a legal or beneficial
interest that entitles the holder, directly or indirectly,
to 1% or more of the net profits or net worth of the entity
in which the interest is held.

(7} “"Preliminary report" means an offer to issue a
title insurance policy subject to any exceptions stated in
the report or other matters that may be incorporated by
reference therein. Preliminary report includes a commitment
or binder.

{B) (a) “"Producer of title business” or “producer"
means a person, corporation, partnership, or other business
entity, including an officer, director, or owner of 5% or
more of the equity or capital thereof, engaged in this state
in the trade, business, occupation, or profession of:

(i} buying or selling interests in real property:

3= HE 138
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(ii) making loans secured by intereata in real
property; or

(iii) acting as broker, agent, or representative of a
person described in subsection (8}(a)(i) or {B){a)(ii).

(b) "Producer of title business" does not include an
attorney licensed to practice law in this state.

{9) “Rate" means fees for:

{a) issuing a title insurance policy, including any
service charge or fee for the issuance;

{b) abstracting, searching, and examining title to
real property when prepared or issued in contemplation of or
in conjunction with the isguance o©f a title insurance
policy: and

(c) preparing or issuing preliminarcy réports,
commltments, binders, or similar products prepared or issued
in contemplation of or in conjunction with the issuance of a
title insurance policy.

(10) "Refer" means to direct, cause to be directed, or
exercise an influence over the direction of title insurance
business, whether or not the consent or approval of another
person is sought or obtained with respect to the referral.

(11) {a) "Title agent” means a person who holds a valid
title agent's license and is authorized in writing by a
title insurer to:

{i) solicit title insurance business;
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{ii) collect rates;

(iii) determine insurability in accordance with
underwriting rules and standards of the insurer; or

{iv) issue policies of the title insurer.

(b) “Title agent" does not include an approved
attorney.

(12) "Title insurance business" means:

(a) issuing or offering to issue a title insurance
policy as an insurer;

{b) transacting or proposing to transact any o¢f the
following as a title insurer or title agent, in
contemplation of or in conjunction with the issuance of a
title imsurance policy:

(i) soliciting or negotiating the issuance of a title
insurance policy;

(ii) guaranteeing, warranting, or otherwise insuring
the correctness of title searches;

{iii) handling escrows, settlements, or closings;

(iv) executing title insurance policies, reports,
commitments, binders, and endorsements;

{v) effecting contracts of reinsurance: or

(vi) abstracting, searching, or examining titles;

(c) transacting, as a title insurer or agent, matters
subsequent to the issuance of a title insurance policy and

arising ocut of the poliecy; or
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(d) doing or proposing to do business that, in
substance, is equivalent to any of the activities described
in subsections (12)(a) through {12)(c) in a manner designed
to evade the provisions of this title.

{13} "Title insurance policy” ®means a contract by
which, subject to its stated terms and conditions, a title
insurer insures or indemnifies the insured against less or
damage sustained by reason of:

(a) defects in or liens or encumbrances on the title
to the stated property:

{(b) unmarketability of the title to the stated
property; or

(c) invalidity or unenforceability of liens or
encumbrances on the stated property.

(14} "Title insurer" means an insurer formed and
authorized under the laws of this state to transact the
business of +title insurance in this state or a foreign or
alien insurer so authorized.

{15} “Title plant" means a set of privately maintained
records in which entries have been made of documents
imgarting constructive notice, under the law, of matters
affecting title to real property, an interest therein, ocr an
encumbrance thereon, that have been filed cor recorded in the
jurisdiction for which the title plant is maintained and

from which the ownership of real property within the
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I3

jurisdietion can be ascertained and liens, encumbrances,
defects, and clouda on title to the real property can -be
determined.

NEW SECTION. Section 3. Application. (1) [Secticnﬁ 1
through *$ 15), 33-25-101, and 33-25-102 apply to all title
insurers, title insurance rating organizations, title
agents, applicants for title insurance, title insurance
policyholders, and all other persons engaged in title
insurance business in this state.

{2) [Sections 1 through % 15], 33-25-101, and
33-25-102 do not authorize thé practice of law by a person
who is not licensed to practice law in this state, and
{sections 1 through 1% 15], 33-25-101, and 33-25-102 deo not
authorize the commissioner to regulate the practice of law.

NEW SECTION. Section 4. Abstracts of title
distinguished from title insurance policy and preliminary
report. (1} A title insurance policy is not an abstract of
title or representation as to the condition of title tc the
stated property.

{2} A preliminary report is not an abstract of title,
The rights, duties, and liabilities applicable to the
preparation and issuance of an abstract of title are not
applicable to the issuance of a preliminary rteport. A
preliminary report does not constitute a representation as

to the condition of title to real property, but constitutes

7= HB 338
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a statement of the terms and conditions upen which the
issuer is willing to issue its title insurance policy.

NEW SECTION. Section 5. Limltations on authority. (1)
An insurer that transacts ot is licensed to transact a class
or kind of insurance other than title insurance is not
eligible for the. issuance or renewal of a license to
transact the business of title insurance in this state and
may not transact, underwrite, or issue title insurance.

{(2) A title insurer may not engage in the business of
guaranteeing payment of the principal or interest of bonds
or mortgages.

(3} A title insurer may not engage in the business of
guaranteeing the obligations of other persons, except its
title agents or approved attorneys in the normal éourse of
its business.

NEW SECTION. Section 6. Underwriting standards -
record retention, (1} A title insurer may not issue a title
insurance policy unless it, its title agent, or an approved
attorney has conducted a reasonable search and examination
of the title and made a determination of insurability of
title in accordance with sound underwriting practices. The
title insurer or title agent must preserve and retain in its
files evidence of the examination of title and determination
of insurabiliéy. The title insurer or title agent may Kkeep

original evidence or may establish in the reqular course of
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business a system of recording, copying, or reproducing
evidence by any process that accurately and legibly
reproduces, or Forms a durable medium for reproducing, the
contents of the original.

[2) Subseétion (1) does not apply to:

fa) a title insurer assuming 1liability through a
contract of reinsurance; or

{b}y a title insurer acting as coinsurer if one of the
other coinsuring title insurers has complied with subsection
(1l}.

{3) Except as allowed by rules adopted by the
commissioner, no title insurer or title agent may knowingly
issue an owner's title insurance policy or commitment to
insure unless all outstanding enforceable recorded liens or
cther interests against the property title to be insured are
shown.

{(4) An insurer 1issuing a policy in violation of this
section is estopped, as a matter of law, to deny the
validity of the policy as to any claim or demand of the

insured or assigns arising thereunder.

NEW SECTION. Section 7. Escrow, closing, or
settlement services -- title indemnification -- maintenance
of accounts -- rules. (1) A title insurer or title agent may

provide escrow, settlement, or closing services, or any

combination thereof, and may operate as an escrow,
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settlement, or closing agent, subject to the provisions of
subsections (2) and (3).

{2) A title insurer or title agent shall:

{(a) deposit funds accepted in connection with an
escrow, settlement, closing, or title indemnification in a
separate fiduciary trust account in a bank or other
financial institution insured by an agency of the federal
government and segregate the funds by escrow, settlement,
closing, or title indemnification in its records. The funds
are the property of the person entitled thereto under the
terms of the escrow, settlement, <¢losing, or title
indemnification and are not subject to debts of the title
insurer or title agent. A title insurer or agent may use
such funds only in accordance with the terms of the
individual escrow, settlement, clesing, or title
indemnification under which the funds are accepted.

{b}) pay interest on funds, deposited with it in
connection with an escrow, settlement, closing, or title
indemnification, to the depositing person or as otherwise
provided by the terms thereof;

(c) maintain separate records of all receipts and
disbursements of escrow, settlement, closing, or title
indemnification funds; and

(d) comply with rules adopted by the commissioner

pertaining to escrow, settlement, closing, or title
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indeanification transactions.

{3) A title agent mudt keep books of account, records,
and vouchers pertaining to any escrow, closing, settlement,
or ‘title indemnification business transacted, in such a
manner that the commissioner or his authorized
representative may readily ascertain, under the authority of
33-1-402, vhether the title agent has complied with all
applicable provisions of this title.

NEW SECTION. Section 8. Disapproval of agency
contracts. {l1) The commissioner may disapprove a title
agency contract between a title agent and title insurer,
upon approptiate notice to the parties to the contract, 1if
he finds that the contract, together with all amendments and
related documents:

{a) does not provide for adequate monitoring of the
agent's financial transactions; or

(b) provides for inadequate, unreasonable, or
excessive amounts to be paid to or retained by the title
agent. Factors the commissioner may consider in this
determination include but are not limited to the agent's
duties under the contract and the general level of amounts
paid to or retained by  other title agents in the state
performing or assuming comparable duties.

(2} No person may act as a title agent under an agency

contract that has been disapproved by the commissicner.
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NEW SECTION. Section 9. Report of claims. A titler
agent must immediately report every loss claim to the title
insurer that issued the policy against which the ¢laim is
presented.

NEW SECTION, Section 10, Refusal, suspension, or
revocation of title agent's license. (1) In addition toe the
causes provided in 33-17-1001, the commissioner may refuse
to license a person as a title agent or may - suspend or
revcke a title agent's license if, after a hearing held
after notice as required in 33-17-1001, he finds that the
license applicant or licensee has:

(a) made a material misstatement in an application for
a title agent license:;

(b) commingled funds belonging to applicants, escrow
participants, or others;

(e} intentionally misrepresented the terms of a title
insurance policy to an applicant or policyholder or has
misrepresented material facts to, concealed material facts
from, or made false statements to a party to an escrow,
settlement, or closing transaction;

(d) in the conduct of his affairs under his title
agent's license, used coercive practices or shown himself to
be financially irresponsible;

(e} aided, abetted, or assisted another person in

violating the provisions of this title or a rule adopted’ by
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the commissioner.

{2) The commissioner may impose any other appropriate
penalty provided for in this title,

(3) The commissioner may refuse, suspend, or revoke
the license of a firm, corporation, or other business entity
licensed as a title agent for the actions described in
subsection (1) of any individual designated in the license
to exercise its powers,

NEW SECTION. Section 11. Sharing of rate proceeds,
Title insurers and agents may share rate proceeds between or
among themselves in any combination and may exchange
business and share commissions as provided in 33-17-1103,
unless the sharing cof rate proceeds is an unlawful rebate or
inducement under this title or is a payment of a forwarding

fee or finders fee.

NEW SECTION. Section 12. Prohibited practices -
referrals -~ splitting charges -- exemptions. (1) Except as

provided in subsection (2), nc person may:

(a) give or accept a fee, rebate, or thing of value
pursuant to an agreement or understanding that title
insurance business will be referred to a title agent; or

(b} give or accept a portion, split, or percentage of
a charge made or received for title insurance business in
connection with a transaction involving real property in

this state, other than for services actually performed.
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{2) (a) A person may pay a return on an investment,
based on a percentage of an ownership interest in a title
insurance agent or franchise relationship, if:

(i) at or prior to the time of a referral a disclosure
of the existence of the arrangement is made to the person
being referred and, in connection with the referral, the
person is provided a written estimate of the charge or range
of charges generally made by the title agent to which the
person is referred; and

(ii) the person is not rtequired to use a particalar
agent,

(b} The following arrangements are not a violation of
subsection (2)(a)(ii):

{i} an arrangement that requires a buyer, borrower, or
seller to pay for the services of an attorney, credit
reporting agency, or real estate appraiser chosen by a
lender to represent the lender's interest in a real estate
transaction; or

(ii) an arrangement by which an attorney or law F£irm
represents a client in a real estate transaction and issues
or arranges for the issuance of a policy of title insurance
in the transaction directly as agent or through a separate
corporate title insurance agency that may he established by
that attorney or law firm and cperated as an adjunet te his

or its law practice.
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{c) PFailure to disclose a controlled business
relationship is not a violation of subsection (Z)ka)(i) if
the failure was not intentiomal and resulted from a bona
fide error, proven by a preponderance of the evidence.

{(3) This section does not prohibit:

(a) the payment of a fee to an attorney for services
actually rendered or by a title agent for services actually
performed in the issuance of a title insurance policy; or

(b) payment of a bona fide salary, compensation, or
other payment for goods or facilities actually furnished or

for services actually performed.

NEW SECTION. Section 13. Prohibited practices -—
penalties -- treble damages, court costs, and attorney fees

-- injunction. (1) A person found tc have viclated the
provisions of [section 12] is jointly and severally liable
to the person charged for the title insurance business
involved in the violation for an amount equal to three times
the amount of the charge paid for the business.

iZ) In a civil action based on [Bection 12] and this
section, the court may award to the prevailing party court
costs plus reasocnable attorney fees.

(3} The commissioner may briag a civil action to

enjoin a violation of [section 12].

NEW SECTION. Section 14, Prohibited practices -
producer and associates -- prohibition of favored agent ar
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insurer. No  producer or -associate ‘may, directly or
indirectly, require as a condition, agreement, . or
understanding of providing another person a loan, locan
extension, credit, sale, property, contract, lease, or
service that the other person obtain title insurance of any
kind from a particular title insurer or title agent. No
title insurer or title agent may knowingly participate in a

plan or transaction prohibited by this section,

BEW SECTION. Section 15. Notice of issuance of
mortgagee peolicy. (1) A title insurer or title agent that

issues a mortgagee's policy of title insurance on a loan
made simultaneous to the purchase aof all or part of the
property securing the loan, when no owner's policy has been
ordered, must inform the borrower in writing that the
mortgagee's policy is to be issued, that the mortgagee's
policy does not protect the borrower, and that the borrower
may - obtain an owner's title insurance policy for his
pratection. This notice must be provided, on a form
prescribed by the commissioner, before issuance of the
mortgagee's policy.

(2) If the berrower elects not to purchase an owner's
title insurance policy, the title insurer or title agent
must obtain from him a statement in writing that the notice
has been received and that the borrower waives the right to

purchase an owner's title insurance policy. If the buyer
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refuses to provide the statement and waiver, the title
insurer or title agent must 80 note in the file. The
statement and waiver must be on a form prescribed by the
commissioner and must be retained by the title insurer or
title agent for Qt least 5 years after receipt.
NEW-SEECFION:--Section-i6---TPitle~pltants-—--- requirement
-——standarde----timications-on-sate----ruiess--{iy-No~person
may--act--as—-a-tiele-insurance-agent—and-no-titie-insurance
agent-may-transact-the-business-of-titie-inscrance——in--this
atate-unitess-the-agent-maintains-a-titie-pitant-fer-whieh—the
commissioner-~has--issued--a--certifieate--of-anthority-or-a
permit-without-inspection-under-the-provisions—-of--fasection
1#-or-19%=
t2y--Fhe-—commisstoner--shati--adept-rutes-establiahing
standards-£Eor-operation-of-tivie-pitants—in-this-scater~--—Fhe
ruies——may-inciude-seandards-far-tract-indieess-generai—name
indicesr-mapar-piatsy-and-other-organizing-deviecess
¢33--Nathing-in-this-section-prevents-two-or-more-+titie
agents—from-owning-and-maintaining-a-titie--insurance—-piant
together-for-cheir-joine-uses
t43--No--eitle--agent——may-seli-or-etherwise-tranafer-a
titie-ptant-uniess-the-commissioner—firse--inspeeta--it--and
determines—itb-tay-tn-eompltiance-with-this-titie-and-che-ruies
of--the--commissionar:-—-Fhe--commissioner--shati-—-econduet-a

compiiance-inapection-upon-requests
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NEW-SBEEP 0N --Section-37---Piele-planes——--- certificate
af-—authoriey-—----- tnapectionss~~{iy-A-titie-agent-may-appiy

for—a-titie-pinnt-certificate-af-snthortty-on-forms-provided
by—the-eemmissioner:
t24--Fhe--commissioner-—-must--issue-—--g---tieie-~--plant
eereificate~--of--authority—-to--a--title--agens—~if;--after
inspection-of-the-plant,;-the—commissioner--£inds--the--tieie
ptant---tn--compiiance-~with-—thia--titlte--and--titie--ptant
scandards-established-by-the-commissioners
t33--A-cercificate-of-autherity-continnes-£from-the-date
issuved-untili-sate-sr-other-transfer-of-a-piant-untess-sconer
revoked-by-the-commissioner—ar-reiinguished-by--che--hotders
t43--Fhe--commissioner—-must-inspecet-a-eitie-piant-when
required-ender-{sections-16-and-19}-and-this--sestions~--Phe
ecemmisstoner-may-inspect-a-titie-plane-at-any-time-cnder-the
authority-———eof-—-33-3-482--and--revoke-—the--carrifiente-—of
authority-of-a-tittie-piant-£found-to-be--not--in--compliancesr
after—-a-hearing-hetd-pursuant-to-this-tities
t55--Fhe--commiasiener--may--contract--with-a-quatified
person:—Eirm%—ar-otguni:atian-to—cenduct-*inspectiuns——nnder
this-seetions
NEW-SEETIONz--Section-18:--Costa-of-inspection-eof-titie
pitanty-—-~—- rutess--A-titie-agent-shatri-pay-the-commissisner
an--inspection—-fee—-based--on—-the--reasonable——-costs---of

inspectiony--as-established-by-rulte-by-the-commiasioners--in

-18- HB 338



LT - B R - LI T R - S P R SR

[
(=]

11
12
13
14
15
16
17
18
19
20

1
22
23
24

25

HE 0338/03

establishing-an-inspeection-feer-the-commisatoner—may-inciunde

n - = 3 Il
ML LOOCS a3 Trave: exp 37 2 L3 aDTE glpen’e

alliewancer—-and--compensation——at--reascnabie--rates-—of--an
inspectors
NEW-SECPION---Geetion-19---Permit--withont---inspection
Eor—existing-titie-pianbs————appiieaeienr--f11-h—titie-agent
transacting—the--basiness—-of-title-insurance-on-Gctober-i;
iBBSr-may—cppiy—Ear-a-¥i21E*piant—pernit—vitheut--ingpeeeign
by--Becember—--3i7-19857-and-may-not-transack-the-businesa—of
title-insurance-after-duty-17-13867-untess-he-has-received-a
tempefary-—permit--er*—cettificate--ef--authoriéy--fzem-—the
commissioner:
t2y--A--titte-agent-shaii-appiy-for-a-temporary-permity
en-forms-provided-by-the-commissioner;-providing-informatien
teasonabiy-required-by-the-commissioner-that-shows-that——tha
agent——maintatns-an—adequate-and-compiecte—titie-plant—-in-the
county-where-he-intenda-to-do-businesss—-Phe--title--insurer
with--whem—-the--agent--intends-to-do-business-must-sign-the
applicatian-certifying-that-the-agent-is--known--to--have--n
good—-reputation--and-ta-warthy-of-pubtie-truyst-and-that-the
énaurer~hnows-e£—no~fact-ae-eondition-thae-wouia—-disquaiiéy
the-agene-from-receiving-the-permies
t3y--ff--the--commissioner—-denies-an-appiication-for-a
permit-without-inspectieny--the--applicant--may--request——an

inspeetion-oé-hésvtitie-p}ant—and—appiy-fe?-a—eertifécaee—cf
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authority-as-provided-in-{seetion-174~
t4y-—A--titie--agene--who-receives-a-titre-plant-permit
without-inspectéon—is-noe—reiieved-noﬁ--the—wrequiremeit-—aE
inapection——upon--sate—-or-transfer-cf-the-titie-piant-or-as
required-by-the-commissisner-under-33-1-482<
f51——A—permit—wiehout--inspectéén--eentinnes--trcm——hhe
date--issned-untii-sate-or-osther-transfer-of-a~pitants;-uniess
seoner-revoked-by-the-commiasioners
+63-—After—inapectiony-the-commissioner--may--reveke-—a
permit-of-a-titte-piant-found-te-he-noat-in~compiiancey-after
a-hearing-hetd-pursuant-to-this-titie~
Section 16. Section 33-2-108, MCA, is amended to¢ read:
*33-2-108. Combinations of insuring powers. (1) Except
as provided in subsections (2); (3}, and (4) and [section
5}, an insurer which otherwise qualifies therefor may be

authorized to transact any one kind or combination of kinds

cf insurance as defined in 33-1-205 through 33-1-212.

{2) A 1life insurer may also grant annuities but ' shall
not be authorized to transact any other kind of insurance
other than disability, except that if the insurer is
otherwise qualified therefor, the commissioner shall
continue to so authorize any life insurer which, immediately
prior to January 1, 1961, was lawfully authorized ‘to
transact in this state a kind or kinds of insurance in

addition to life and disability.
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(3) A reciprocal insurer shall not transact 1life
insurance.

(4) A title insurer shall be a stock insurer."

Section 17. Section 33-2-851, MCA, is amended to read:

“33-2-851. Special investments by title insurer. (1)

In addition to other investments eligible under this part, a

title insurer may invest and have invested an amount not.

exceeding 50% of its paid-in capital stock in its esbatraect

title plant, as defined in [section 2], and equipment and,

with the commissioner's consent, in stock of abstract

companies and of title agents as defined in {section 2], zf

the--insurer—-—transacts--kinds--of-~insurance-in-addition-to
titte-insurance;——for-—-the-—purposes—-cf--this~—-section--its
paid-in--capitai--stock--shaii--be--prorated-—bhetween—-titie
tnsurance-and=such-other-insurances-upon-the--basis--of -—the
reserves-—maintained-by-the-insurer-for-the-various-kinds—of
insurancey-but~-the-capitat-so-assigned-—-to--titie--insurance
shati-in-ne-event-be-itesn-than-5$16070006+

(2) Investments authorized by this section shall not
be credited against the insurer's required unearned premium
or guaranty fund reserve provided for under 33-2-517.

{3) Any such abstraee title plant and equipment shall
not be so allowed as an asset in any determination of the
insurer's financial condition at a value greater than actual

cosc. "
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Section 18, Section 33-17-212, MCA, is amended to
read:

"33-17-212. Examination reguired. (1) After completion
and filing of the application for license as required under
33-17-211, the commissioner shall subject each applicant for
license as agent or solicitor, unless exempted therefrom
under subsection ¢5% (6) below, te a personal written
examination as to his competence to act as such agent or
solicitor.

{2) 1If the appiicant is a firm or corporation, the
examination shall be so taken by each individual who is to
be named in the license as having authority to act for the
applicant in its insurance transactions under the license.

(3) Examination of an applicant for an agent's license
shall cover all of the kinds of insurance for which the
applicant has applied to be licensed, as constituted by any
one or more of the following classifications:

(a) 1life insurance;

(b) disability insurance;

{c}) property insurance; for the purposes of this
provision, "marine" insurance shall be deemed to be included
in "property" insurance;

(d) éasualty insurance;

(e} wvehicle insurance;

(£) surety insurance;

-22- HB 338
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{g) credit life and disability insurance;

(h) title insurance.

{4) Examination of an applicant for a solicitor'’s
license shail cover all the kinds of insurance, other than
life, as to which the appointing agent is licensed.

{5} THE COMMISSIONER SHALL ASSESS a FEE FOR

- ADMINISTERING THE EXAMINATION TO AN APPLICANT FCOR A TITLE

INSURANCE AGENT'S LICENSE THAT IS CALCULATED TQ COVER THE

COST OF ADMINISTRATION OF THE EXAMINATION.

t53{6) This section shall not apply to, ahd no such
examination shall be required of:

(a) any individual lawfully licensed as an agent or
solicitor as to the kind or kinds of insurance to be
transacted as of or immediately prior to January 1, 1961,
and thereafter continuing to be so licensed;

(b) any applicant for license covering the same kind
or kinds of insurance as to which the applicant was licensed
in this state, other than under a temporary license, within
the 12 months next preceding date of application unless such
previous license was suspended, revoked, or continuation

thereof refused by the commissioner, except that the

provisions of this subsection +5}(6)(b} do not apply to

title agents, as defined in [section 2];

{c) any applicant for license as nonresident agent,

subject to reciprocal arrangements as provided for in  this

-23- HB 338
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code;

(d) all applicants'for license as agent for an insurer
that confines its business in this state substantially to
the insuring of the property, interests, and risks of
farmers, if eéempted from examination by the commissioner,
in his discretion, upon written request of the insurer;

(e) transportation ticket agentz of common carrijers
applying for license to solicit and sell only:

{i) accident insurance ticket policies; or

(ii) insurance of personal effects while being carried
as baggage on such common carrier, as incidental to their
duties as such transportation ticket agents;

(£) agents’ asscciations applying for license under
33-17-205;

tg3——titte~-inaurance-agents;

th¥{g) mechanical breakdown insurance agents."”

Section 19. Section 33-17-213, MCA, is amended to
read:

"33-17-213. Conduct o©of  examinations. (1) The
commissioner shall make aﬁy examination reguired under
33-17-212 available to applicants with reasonable Erequency
and at a place in this state reasonably accessible to the
applicants. The commissioner shall make any such examination
available at his offices at Helena, Montana, at times within

his discretion but at least once a month.
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(2) All the kinds of insurance cor classes therecof, as
referred to in 33-17-212(3), which the applicant proposes to
transact under the license applied for shall be included in
the same examination. . v

(3) The commissioner shall give, conduct, and grade
all examinations in a fair and impartial manner and without
unfair discrimination as between individuals examined.

{4) The commissioner may require a reasonable waiting
pericd before reexamination of an applicant who has Efailed
to pass a previous examination covering the same kind or
kinds of insurance.

{5) The examination of a title agent, as defined in

[section 2], must include but is not limited to guestions

pertaining to the search and examination of title to real

property, insurance principles relating to title insurance,

and the fiduciary duties and procedures of eSCrows,

settlements, and closings of real estate transactions.”

Section 20, Sectien 33-17-1101, MCA, is amended to
read:

"33-17-1101, Place of business -- display of license
-- records. {1) Every agent shall have and maintain a place
of business accessible to the public. Such place of business
shall be that wherein the 1licensee principally conducts
transactions under his 1license. The address of such place

shall appear upon the license, and the licensee shall
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promptly ncotify the commissioner of any change thereof.
Nothing in this section prohibits maintenance of such place
of business in the licensee's place of residence.

{2) The license of the 1licensee and the license of
each solicitor appointed.by and representing the licensee
shall be conspicuously displayed in such place of business
in a part thereof customarily open to the public.

{3) The agent shall keep at his place of business
complete records pertaining to transactions under his
license and the licenses of his solicitors, for a period of
at least 3 years after completion of the respective

transactions, except that title agents, as defined in

[{section 2], shall retain records as provided in [sections 6

and 15}1."

NEW SECTION. Section 21. Repealer. Section 33-25-103,
MCA, is repealed.

NEW SECTION. Section 22. Extension of authority. Any
existing authority of the commissicner of insurance to make
rules on the subject of the provisions of this act is
extended to the ﬁrovisions of this act,

NEW SECTION. Section 23. Codification instruction.
Sections 1 through %9 15 are intended to be codified as an
integral part of Title 33, and the provisions of Title 33
apply to sections 1 through 19 15.

NEW SECTION. Section 24. Severability. If a part of
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this.act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one .or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applicaticns.

-End-
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STANDING COMMITTEE REPORT
SENATE

...................... MARCH. 27 .. ... 19.85..
Page 1 of 3
MR. PRESICENT

BUSINESS & INDUSTRY

We, yow committee an

having had unders congideration......... e HOUSEBILL .......... No. ... 333 ......
third reading copy |{ _E‘Ee___ }
color
GENERALLY REVISE TITLE INSURANCE LAWS
HOUSE BILL 338
Raspectiully report as follows: That..........cooeevuinnveeeeoionn s e At b A e e e e et NG v

be amended as follows:

1. Title, line 13.
Following: line 12
Strike: "AND"

Following: *“33-17-1l101,"
Insert: “AND 33-17-1102,"

2. Page 3, line 20.
Following: *(8)"
Strike: "(a)"

3. Page 3, line 25,
Following: 1line 25
Strike: "(i)"
Insert; "{a)"

4. Page 4, line 1.
Following: page 3
Strike: " (ii)"
Insert: " (b)"

5. Page 4, line 3.
Following: line 2
Strike: "({iii)"
Insert: "{c)"

(continued)
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RRXNETRASE ' .

" Chairman.

Page 2 of 3
House Bill 338
Business & Industry MARCH 27 85

6. Page 4, lines 5 and 6.
Strike: subsection (b) in its entirety

7. Page 8, line 8,

Following: “insurance."

Insert: "“An insurer authorized to transact any combination of kinds
of insurance, including title insurance, under an existing certificate
of authority may continue to do S0 until the certificate of authority
is renewed effective June 1, 1986."

8. Page 9, line 20.
Following: "insured"
Strike: "or assigns"

9. Page 10, line 17.
Following: "pay"
Insexrt: ™any"”
Fellowing: “interest"
Insert: "received"
Following: "funds"
Strike: ","

10. Page 14, line 3.

Following: "insurance"

Strike: "agent or franchise relationship®
Insert: "“agency"

1ll. Page 22, line 7,
Following: “45¥"
Strike: "(6)"
Insert; °"(5)"

l2, Page 23, lines 6 through 9.
Strike: subsection 5 in its entirety
Renumber: subseguent subsection

13, Page 23, line 22,
Following: "A£5%"
Strike: "{6)"

Insert: "(5)"

(continued on page 3)
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14. Prage 26, line 1l5.

Following: line 14

Insert: "Section 21. Section 33-17-1102, MCA, 1is amended to read:
"33=17-1102. Reporting and accounting for premiums, (1)} All premiums
or return premiums received by an agent or solicitor shall be trust
funds so received by the licensee in a fiduciary capacity, and the
agent or solicitor shall in the applicable regular course of business
account for and pay the same to the insured, insurer, or agent
entitled thereto *® Except for a tit it _as define

if the licensee establishes a separate deposit for funds so belonging
to others in order to aveid a commingling of such fiéuciary funds
with his own funds, he may deposit and commingle in the same such
separate deposit all such funds belconging to others so long as the
amount of such deposit se held for each respective other person is
reasonably ascertainable from the records and accounts of the
licensee. (2) Any agent or solicitor who, not being lawfully
entitled thereto, diverts or appropriates such funds or any portion
thereof to his own use is, upon convictilon, guilty of theft and

shall he punished as provided by law." *

Renumber: subsequent sections

AND _AS AMENDED
BE_CONCURRED IN
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HOUSE BILL NO. 338
INTRODUCED BY ADDY, JONES, C. SMITH, LYNCH, HARP,
PAVLOVICH, MERCER, SCHULTZ, BRADLEY, DANIELS,

QUILICI, D. BROWN, REATING, STIMATZ

A BILL FOR AN ACT ENTITLED: "AN ACT TC GENERALLY REVISE THE
LAWS RELATING TO TITLE INSURANCE; PROVIDING FOR THE
LICENSING BAND REGULATION OF TITLE INSURANCE AGENTSy-PHE
EXAMEINA¥ION-OP-FEPHE-EINSHRANCE-PBANTS-AND—-PHE~~¥555ANEE--OF
€ERPIFICAPES--OF - —AHTHORITY ——THEREFOR; AND THE REGULATION OF
CONTROLLED BUSINESS 1IN THE TITLE INSURANCE INDUSTRY:
AMENDING SECTIONS 33-2-108, 33-2-851, 33-17-212, 33-17-213,
ANB 33-17-1101, AND 33-17~1102, MCA; AND REPEALING SECTION

33-25-103, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through *9 15], 33-25-101, and 33-25-102 may be cited as the
"Montana Title Insurance Act".

NEW SECTION. Section 2. Definitions. As used in
{sections 1 through %% 15], 33-25-101, and 33-25-102, the
following definitions apply:

(1) "Abstract” means a written representation,
provided pursuant to a contract and expected to be relied

upor by the person who has contracted for the receipt of
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that representation, 1listing all recorded conveyances,
instruments, or documents which, under the laws of this
state, impart constructive notice regarding- the chain of
title to real property described in the abstract. Abstract
includes "abstract of title".

(2) "Applicant" means a person, whether or not a
prospective insured, who applies to a title.insurer or title
agent for a title insurance policy, but does not include a
title agent,.

{3) "Approved attorney" means an attorney authorized
to practice law in this state, except an agent or employee
of a title insurer, whose certification as to the status of
the title to real property a title insurer is willing to
accept as the basis for issuance of a title insurance
policy.

(4) "Associate" means a:

fa) corporation, partnership, or other business entity
organized for profit, of which a producer of title Eusiness
is a director, officer, partner, employee, or owner of S% or
more of its equity or capital;

{b) franchisor or franchisee of a producer of title
business;

(¢) spouse, parent, or child of a producer of title

business;

(d) corporation, partnership, or other business entity

-2- HB 338
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that controls, is controlled by, or is under common control
with a producer of title business; or

{e) person with whom a producer of title business or
an associate has an agreement, arrangement, understanding,
or course of conduct having the purpose or substantial
effect of evading the provisions of this title.

(5} "Controlled business" means that portion of the
business of title insurance in this state of a title insurer
or title agent that is referred to it by d producer or
associate having a financial interest in the title insurer
or title agent.

(6} "Financial interest”" means a legal or beneficial
interest that entitles the holder, directly or indirectly,
to 1% or more of the net profits or net worth of the entity
in which the interest is held.

(7) “Preliminary report”™ means an offer to issue a
title insurance policy subject to any exceptions stated in
the report or other matters that may be incorporated by
reference therein. Preliminary report includes a commitment
or binder.

{8) fa} "Producer of title business" or ‘“producer"
means a person, corporation, partnership, or other business
entity, including an officer, director, or owner of 5% or
more of the equity or capital thereof, engaged in this state

in the trade, business, occupation, or profession of:
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ti}{A) buying or selling interests in real property;

¢t+¥(B) making loans secured by interests in real
property;: or

tt+¥+¥(C}) acting as broker, agent, or representative of
a person described in subsection (B){a)(i) or (8)Y(a)(ii).

tb}~-tProducer--of--title-businessti-dees-not-inciunde-an
atterney-ticensed-to-practice-taw-in-this-states '

{9) "Rate" means fees for:

{a) issuing a title insurance policy, including any
service charge or fee for the issuance;

{b} abstracting, searching, and examining title to
real property when prepared or issued in contemplation of or
in conjunction with the issuance of a title insurance
policy; and

{c) preparing or issuing preliminary reports,
commitments, binders, or similar products prepared or issued
in contemplation of or in conjunction with the issuance of a
title insurance policy.

{(10) "Refer" means to direcf, cause to be directed, or
exercise an influence over the direction of title jinsurance
buginess, whether or not the consent or approval of ancther
person is sought or obtained with respect to the referral.

{11) (a) "Title agent® means a person who holds a valid
title agent's license and is authorized in writing by a

title insurer to:
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(i} solicit title insurance business;
(ii) collect rates;
(iii) determine insurability in accordance with

underwriting rules and standards of the insurer; or

{iv) issue policies of the title insurer.

(b} "Title agent" dees not include aﬁ approved
attorney.

{12} "Title insurance business" means:

(a) issuing or offering to 1issue a title insurance
policy as an insurer;

(b) tramsacting or proposing to transact any of the
foliowing as a title insurer or title agent, in
contemplation of or in conjunction with the issuance of a
title insurance policy:

(i) soliciting or negotiating the issuance of a title
insurance policy;

{ii) guaranteeing, warranting, or otherwise insuring
the correctness of title searches;

{iii) handling escrows, settlements, or clesings;

(iv) executing title insurénce policies, reports,
commitments, binders, and endorsements;

{(v) effecting contracts of reinsurance; or

{(vi) abstracting, searching, or examining titles;

{c) transacting, as a title insurer or agent, matters

subsequent to the issuance of a title insurance policy and

-5- BB 338
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arising out of the pelicy; or

(d) doing or proposing to do business that, in
substance, 1is equivalent to any of the activities described
in subsections (12)(a) through (12)(¢) in a manner designed
to evade the provisions of this title.

(13) "Title insurance policy" means a contract by
which, subject to its stated terms and conditions, a title
insurer insures or indemnifies the insured against loss or
damage sustained by reason of:

{a) defects in or liens or encumbrances on the title
to the stated property;

{b) unmarketability of the title to the stated
property; or

(c} invalidity or unenforceability of liens or
encumbrances on the stated property.

(14) "Title insurer" means an insurer formed and
authorized under the laws of this state 'to transact the
business of title insurance in this state or a foreign or
alien insurer so authorized.

(15) "Title plant" means a set of privately maintained
records in which entries have been made of documents
imparting constructive notice, under the law, of matters
affecting title to real property, an interest therein, or an
encumbrance thereon, that have been filed or recorded in the

jurisdiction for which the title plant is maintained and
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from which the ownership of real property within the
jurisdiction can be ascertained and liens, encumbrances,
defects, and clouds on title to the real property can be
determined.

NEW SECTION. Section 3. Application. (1) [Sections 1
through %9 15], 33-25-101, and 33-25-102 apply to all title
insurers, title insurance rating organizations, title
agents, applicants for title insurance, title insurance
policyholders, and all other persons engaged in title
insurance business in this state.

(2) {Sections 1 through 9% 15], 33-25-101, and
33-25-102 do not authorize the practice of law by a pe;son
who is not licensed to practice law in this state, and
[sections 1 through +9 15], 33-25-101, and 33-25-102 do not
authorize the commissioner to requlate the practice of 1law.

NEW SECTION. Section 4. Abstracts of title

distinguished from title insurance policy and preliminary.

report. (1) A title insurance policy is not an abstract of

title or representation as to the condition of title to the.

stated property.

(2) A preliminary report is not an abstract of title.
The rights, duties, and 1liabilities applicable to the
preparation and issuance of an abstract of title are not

applicable to the issuance of a preliminary report. A

preliminary report does not constitute a representation as:
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to the condition of title to real property, but constitutes
a statement of the terms and conditions upen which the
issuer is willing to issue its title insurance policy.

NEW SECTION. Section 5. Limitations on authority. (1)
An insurer that transacts or is licensed to transact a class
or kind of insurance " other than title insutance is not
eligible for the issuance or renewal of a 1license to
transact the business of title insurance in this state and
may not transact, underwrite, or issue title insurance. AN

INSURER AUTHORIZED TO TRANSACT ANY COMBINATION OF KINDS OF

INSURANCE, INCLUDING TITLE INSURANCE, UNDER AN EXISTING

CERTIFICATE OF AUTHORITY MAY CONTINUE TO DC SO UNTIL THE

CERTIFICATE QOF AUJTHORITY IS RENEWED EFFECTIVE JUNE 1, 1986.

{2) A title insurer may not engage in the busziness of
guaranteeing payment of the principal or interest of bonds
or mortgages.

{3) A title insurer may not engage in the business of
guaranteeing the obligations of other persons, except its
title agents or approved attorneys in tﬁe normal course of
its business. 7

NEW SECTION, Section 6. Underwriting standards -—
record retention. (1) A title insurer may not issue_a title
insurance policy unless it, its title agent, or an approved
attorney has conducted a reasonable search and examination

of the title and made a determination of insurability of
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title in accordance with sound underwriting practices. The
title insurer or title agent must preserve and retain in its
files evidence of the examination of title and determinaticn
of insurability., The title insurer or title agent may keep
original evidence or may establish in the regular course ofF
business a system of recording, copying, or reproducing
evidence by any process that accurately and legibly
reproduces, or forms a durable medium for reproducing, the
contents of the original.

(2) Subsection (1) does not apply to:

{a) a title insurer assuming liability through a
contract of reinsurance; or

(b) a title insurer acting as coinsurer if one of the
cther coinsuring title insurers has complied with subsection
(1).

(3) Except as allowed by rules adopted by the
commissioner, no title insurer or title agent may knowingly
issue an owner's title insurance peolicy or commitment to
insure unless all cutstanding enforceable recorded liens or
other interests against the property title to be insured are
shown.

{4) An insurer issuing a policy in vielation of this
section is estopped, as a matter of law, to deny the
validity of the policy as to any claim or demand of the

insured er-assigns arising thereunder.
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NEW SECTION. Section 7. Escrow, closing, “or
settlement services -- title indemnification -- maintenance
of accounts -- rules. (1) A title insurer or title agent may
provide escrow, settlement, or closing services, or any
combination thereof, and may operate as an escrow,
settlement, or closing agent, subject to the provisions of
subsections (2) and {3).

(2) A title insurer or title agent shall:

{a) deposit funds accepted in connection with an
escrow, settlement, closing, or title indemnification in a
separate fiduciary trust account in a bank or other
financial institution insured by an agency of the federal
government and segregate the funds by escrow, settlement,
closing, or title indemnification in its records. The funds
are the property of the person entitled thereto under the
terms of the escrow, settlement, closing, or title
indemnification and are not subject to debts of the title
insurer or title agent. A title insurer or agent may use
such funds only in accordance with the terms of the
individual escrow, settlement, closing, or title
indemnification under which the funds are accepted.

{b) pay ANY interest RECEIVED on fundsy deposited with
it in connection with an escrow, settlement, closing, or
title indemnification, to the depositing person  or as

otherwise provided by the terms therecf;
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(c]. maintain separate records of all receipts and
disbursements of escrow, settlement, closing, or title
indemnification funds; and

{d) comply with rules adopted by the commissioner
pertaining to escrow, settlement, closing, or title
indemnification transactions,

.(3) A title agent must keep books of account, records,
and vouchers pertaining to any escrow, closing, settlement,
or title indemnification business transacted, in such a
manner that the commissioner or his authorized
representative may readily ascertain, under the authority of
33-1-402, whether the title agent has complied with all
applicable provisions of this title.

NEW SECTION, Section 8. Disapproval of agency
contracts. (1) The commissioner may disapprove a title
agency contract between a title agent and title insurer,
upon appropriate notice to the parties to the contract, if
he finds ‘that the contract, together with all amendments and
related documents:

(a) does not provide for adequate monitoring of the
agent's financial transactions; or

{b) provides for inadequate, unreasonable, or

excessive amounts to be paid to or retained by the title

. agent., Factors the commissioner may consider in this

determination include but are not limited to the agent's
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duties under the contract and the general level of amounts
paid to or retained by other title agents in the state
performing or assuming comparable duties.

{(2) No person may act as a title agent under an agency
contract that has been disapproved by the commissioner.

NEW SECTION. Section 9. Report of cla:ms. A title
agent must immediately report every loss claim to the title
insurer that issued the policy against which the claim is
presented.

NEW SECTION. Section 10, Refusal, suspension, or
revocation of title agent's license. (1) In addition to the
causes provided in 33-17-1001, the commissioner may refuse
td license a person as a title agent or may suspend or
revoke a title agent's license 1if, after a hearing held
after notice as required in 33-17-1001, he finds that the
license applicant or licensee has:

{(a) made a material misstatement in an applicaticon for
a title agent license;

(b} commingled funds belonging to applicants, escrow
participants, or others;

{c} intentionally misrepresented the terms of a title
insurance policy to an applicant or polic¢cyholder or has
misrepresented material facts to, concealed material facts
from, or made false statements tao a party to an escraw,

settlement, or closing transaction;
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{d) in the conduct of his affairs under his title
agent's license, used coercive practices or shown himself to
be financially irresponsible;

(e) aided, abetted, or assisted another person in
violating the provisions of this title or a rule adopted by
the commissioner.

{2) The commissioner may impose any other appropriate
penalty provided for in this title.

(3) The commissioner may refuse, suspend, o¢r revcke
the license of a firm, corporation, or other business entity
licensed as a title agent for the actions described in
subsection (1) of any individual designated in the license
to exercise its powers.

NEW SECTION. Section 11. Sharing of rate proceeds.
Title insurers and agents may share rate proceeds between or
among themselves in any combination and may  exchange
business and share commissions as provided in 33-17-1103,
unless the sharing of rate proceeds is an unlawful rebate or
inducement under this title or is a payment of a forwarding
fee or finders fee.

NEW SECTION. Section 12, Prohibited practices --
referrals -- splitting charges -- exemptions, (1} Except as
provided in subsection (2), no person may:

(a) give or accept a fee, rebate, or thing of value

pursuant to an agreement or understanding- that title
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insurance business will be referred to a title agent; or

(k) give or accept a pertion, split, or percentage of
a charge made or received for title insurance business in
connection with a transaction invelving real property in
ghis state, other than for services actually performed.

(2) (a) A person may pay a return on an investment,
based on a percentage of an ownership interest in a title
insurance agent—or-franchise-relationship AGENCY, if:

{i) at or prior to the time of a referral a disclosure
of the existence of the arrangement is made to the person
being referred and, in connection with the referral, the
person is provided a written estimate of the charge or range
of charges generally made by the title agent to which the
person is referred; and

{(ii} the person 1is not required to use a particular
agent.

{b} The following arrangements are not a violation of
subsection (2)(a)(ii):

(i) an arrangement that requires a buyer, borrower, or
seller ta pay for the services of an attorney, credit
reporting agency, or real estate appraiser <chosen by a
lender to represent the lender's interest in a real estate
transaction; or

(ii) an arrangement by which an attorney or 1aQ Eirm

represents a client in a real estate transaction and issues
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or arranges for the issuance of a policy of title insurance
in the transaction directly as agent or through a separate
corporate title insurance agency that may be established by
that attorney or law firm and operated as an adjunct to his
or its law practice.

[c) Fallure to disclose a controlled business
relationship is not a violation of subsection (2}{a)(i) if
the failure was not intentional and resulted from a bona
Eide error, proven by a‘preponderance of the evidence.

(3) This section does not prohibit:

fa) the payment of a fee to an attorney for services
actually rendered or by a title agent for services actually
performed in the issuance of a title insurance policy; or

(b} payment of a bona fide salary, compensation, or
other payment for goods or facilitles actually furnished or
for services actually performed.

NEW SECTION. Section 13. Prohibited practices -
penalties —— treble damages, court costs, and attorney fees
-- injunction. (1} A person found to have violated the
provisions of [section 12} is jointly and severally liable
to the person charged for the title insurance business
involved in the viclation for an amount equal to three times
the amount of the charge paid for the business,

(2) In a civil action based on [section 12] and this

section, the court may award to the prevailing party court

~15- HB 338

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0338/04

costs plus reasonable attorney fees.
{3} The commissicner may bring a civil action to

enjoin a violation of [section 12],

NEW SECTION. Section 14. Prohibited practices -
producer and asscciates -- prohibition of favored agent or

insurer. No producer or associate may, directly or
indirectly, require as a condition, agreement, or
understanding of providing another person a lean, loan
extension, credit, sale, property, contract, lease, oOr
service that the other person obtain title insurance of any
kind from a particular title insurer eor title agent. No
title insurer or title agent may knowingly participate in a
plan or transaction prohibited by this section.

NEW SECTION. Section 15. Notice of issuance of
mortgagee policy. {1) A title insurer or title agent that
issues a mortgagee's policy of title insurance on a 1loan
made simultanecus to the purchase of all or part of the
property securing the lcan, when no owner's pelicy has been
ordered, must inform the borrower in writing that the
mortgagee's policy is to be issued, that the mortgagee's
policy does not protect the borrower, and that the borrower
may obtain an owner's title insurance policy for his
protection. This notice must be provided, on a form
prescribed by the commissioner, before issyance of the

mortgagee's policy.
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(2) TIf the borrower elects not to purchase an owner's
title insurance policy, the title insurer or title agent
must obtain from him a statement in writing that the notice
has been received and that the borrower waives the right to
purchase an owner's title insurance policy. If the buyer
refuses to provide the statement and waiver, the title
insurer or title agent must so note in the file. The
statement and waiver must be on a form prescribed by the
commissioner and must be retained by the title insurer or

title agent for at least 5 years after receipt.

NEW-SEETIONz--Section-16:--Pitte-ptants-—-——- reguiremant
---standards----iimitations-on-sate----rultess--{ij-No-persen

mey--act--as--a-titite-insprance-agent-and-no-titte-insurance
agent-may-transact-the-business-of-ritie-insdrance--in--this
state-uniess-the-agent-matntains-a-kitie-prant-for-which-the
commissioner—-has--issusd--a—-certirficate-——-af-avthority-cr-a
permit-withour-inapection-under-the-provisions--of-—fssction
F-or-39)=
t24--Fhe--commissioner--shati--adepet-ruies-esatabiishing
standarda-for-operatton-of-titte-piants-in-this-staces---Fhe
rutes--may-inciude-standarda-fer-tract-indices;-ganaral-name
indicesy-mapay-piats;-and-other-organizing-devicess
{33--Nothing-in-this-section-preventes-two-ar-mere-treis
agents—from-owning-and-matntainitng-a-titia--insurance--piane

together-for-their-jeitnt-uses
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t4y--No--titie--agent--may-seli-or—-otherwise-transfer—a
titie-piant-untess-the-commissioner-fivrae——inapectas--it—-and
determines-it-is-in-compliance-with-this-titie—and-the-ruies
of--the--commissioners---Fhe--commissioner—-shati--conduck-a

eompliance-inapection-upon-requests

NEW-SEEFION---Section-1#:---Pitie-ptanta—-—-—- cerrifiomte
of -—authority-————- inspecstionas--tij-A-titie-agent-may-appiy

for-a-titie-piant-certificate-of-anthority-on-formas-provided
by-the-commissioners
+21—-?he——commissioner‘~must——issue---a--—titie—-—piant
cerrificace-—-of--authority--to--a——title--agent—~if,——aferar
tnspeetion-af-the-pranty-the-commissionar——finds—-the—-—-title
piant---in--compiiance--with--this--titte--and--titte--piant
standards-established-by-+the-commiasioners .
t3)--A-certificate-of-anthartty-continnes-from-che-date
issued-untii-sate-or-other-eransfer-of-a-piant-uniess-sconer
revoked-by-the-commissioner-or-retinguished-by--the—-haider:
t4y--The--commissioner—-must-inspect-a-titie-plant-when
requived-under-taections-16-and-19}-and-this--sectianz—---Fhe
eommisaisner-may-inapect-a-titie-piant-at-any-time—under-the
authortty---0f---33-1-482--and--revoke-—-the--certificate--of
uuthority-ef—a—tib}e-piant*Eound—tc—be-—aot——in-~compiiancer
afeer-a-hearing-heid-pursuant-to-this-tivies
+51-—?he--eommisaioner*~may——cantract——uithfa—qualified

persony-firm;-or-organization-to-conduct--inspections--under
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this-sectiony
NEW-SE€¥¥ONT--Section-18---Eosts-of-inspection-of-titie
pitants————- rulesar--A-titie-agent-shati-pey-the-commisstoner
an--tnspection--fee--based--on--the--peascnabie-—-casta-—-aof
tnspectiony--as-established-by-ruite-by-the-commisstoners--in
establishing-an-inapection-fes;-the-commissioner-may-ineiude
sach--costs--as--travei--expenses;—a---reasonabie--—-expensese
atiowancer--and--coampensation--at—--reasonabie--rates--of--an
tnapectors
NEW-SEEPIONs--Section-19---Permit--withont-——inapection
for-existing-titie-piants----appliecartons--ti}-A-tirtie-agent
transacting--the--business—-of-titie-insurance-on-getober-1;
19857-may-apply-fer-a-titie-plant-permit-withone--inapection
by--December--317;-19857-and-may-net-transact-the-business-of
titie-insurance—after-Juiy-1;-19967-untess-he-has-received-a
temporary--permit-—or—-certificate——of--antherity-—£from--the
commissieners
t23--A——titie-agent-shali-appiy-for-a-temparary-peemity
on-forma-provided-by-the-commissioner;-providing-+nfermatien
repsonabiy-required-by-the-commissioner-that-shows—that——the
agent--maintains-an-adequate-and-compiete-titie-plant-in-the
eounty-where-he-intenda-co-do-business---Phe--titte--inaurer
with--whom--the--agent--intends-to-do-business-muse-sign-the
appiication-certifying-that-the-agent-ia—-knewn--ta——have--a

gasd--reputation--and-is-warthy-of-pubtic-trust-and-khat-the

-19-~ HB 338
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tnsurer-knows-of-ne-fact-sr-condition-that-woutd--diaquatify
the-agene-from-receiving-the-permier
t3)--if--the--commissiener--dentes-an-appiication-for-a
permit-without-inspectiony--the--applicant--may--request-—an
tnspection-of-his-title-pitant-and-apply-far-a-cercificate-of
anthortey-as-provided-in-tseection-17}+
f4+--A—-titie——agent-—uho—receivea-a—titie—piaﬂt-perﬁit
witheut-inspection-is-not-relteved--of~-the--requirement-—-of
tnapection--upon--sate--sr-transfer-of-the-cicte-piant-or-as
required-by-the-commissisner-under-33-1-482+
¢5¥--A-permit-without--inspection--centinues~-from--the
date--tssued-untii-saim-er-other-eranafer-of-a-prants-uniess
sooner-revoked-by-the-commissieners
t61--After-inspecticn;-—the-commissiomer—-may--reveke—-a
permit-of-a-title-piant-found-to-be-net-in-ecemptiance;-after
a-hearing-heid-purssant-to-this-titie-
Section 16. Section 33-2-108, MCA, is amended to read:
"33-2-108. Combinations of insuring powers. {1} Except
as provided in subsections (2), (3). and (4) and [section
5], an insurer which otherwise gqualifies therefor may be
authorized to transact any one kind or combination of kinds
of insurance as defined in 33-1-205 through 33-1-212.

{2) A life insurer may also grant annuities but shall

‘not be authorized to transact any other kind of insurance

cther than disability, except that if the insurer is
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otherwise gqualified therefor, the commissicner shall
continue to so authorize any life insurer which, immediately
prior to January 1, 1961, was lawfully authorized to
transact in this state a kind or kinds of insurance in
addition to life and disability.

{3) A reciprocal insurer shall not transact 1life
insurance.

(4) A title insurer shall be a stock insurer."

Section 17. Section 33-2-851, MCA, is amended to read:

*33-2-851., Special investments by title insurer. (1)
In addition to other investments eligible under this part, a
title insurer may invest and have invested an amount not
exceeding 50% of its paid-in capital stock in its abstraet

title plant, as defined in [section 2], and equipment and,

with the commissioner’'s consent, in stock of abstract

companies and of title agents as defined in [section 2}. %€

the--insurer-—-transacts--kinds--of--insurance-in-addttien-to
titte-insnrancey--for--the--purposes--of--this--section——ites
paid-in—-capital--stock--shati--be--prerated--between--title
insurance-and-such-other—-insarances-upen-the--basta--sf--the
raserves-—maintained-by-the-insurer-for-bhe-various-kinds-of
imaurance;-but-the-capital-so-essigned--to--titte~~-itnsoranca
shati-tn-no-event-be-tess-than~-5:887880+

(2) Investments authorized by this section shall not

be credited against the insurer's required unearned premium

-21l- HB 334
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or guaranty fund reserve provided for under 33-2-517.

(3) Any such sbhstract title plant and equipment shall
not be so allowed as an asset in any determination of the
insurer's financial condition at a value greater than actual
cost . "

Section 18. gSection 33-17-212, MCA, is amended to
read:

"33-17-212. Examination required. (1) After completion
and filing of the application for license as required under
33-17-211, the commissioner shall subject each applicant for
license as agent or solicitor, unless exempted therefrom
under subsection ¢5% {63 (5) below, to a personal written
examination as to his competence to act as such agent or
solicitor,

(2) 1If the applicant is a firm or corporation, the
examination shall be so taken by each individual who is to
be named in the license as having authority to act for the
applicant in its insurance transactions under the license.

(3) Examination of an applicant for an agent's licensge
shall cover all of the kinds of insurance for which the
applicant has applied to be licensed, as constituted by any
one or more of the following classifications:

(a} 1life insurance;

(b) disability insurance;

(c) property insurance; for the purposes of this

=22~ HB 338
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provision, “"marine" insurance shall be deemed to be included
in “"property" insurance;

(d) casualty insurance;

{e) vehicle insurance;

(f) surety insurance;

{g) credit life and disability insurance;

(h) title insurance.

(4} Examination of an applicant for a solicitor's
license shall cover all the kinds of insurance, other than
life, as to which the appeinting agent is licensed.

+5)-~FPHE-—-EOMMISSIONER---SHABE---ASSESS---A---FEE--FOR

ADMINISPERING-FHE-EKAMINATION-FO9-AN-APPLIEANT~--FOR--A--PITPLE

INSURANEE-—AGENELS—-bICENSE--FPHA®-F5-CALEUBATED-PO-COVER-FHE

€OST-HF -ADMINISPRAPION-OF -PHE-EXAMINAPION~

+5¥463({5) This section shall not apply to, and no such
examination shall be required of:

(a) any individual lawfully licensed as an agent or
solicitor as to the kind or kinds of insurance to be
transacted as of or immediately prior ta January 1, 1961,
and thereafter continuing to be so licensed;

{b) any applicant for license covering the same kind
or kinds of insurance as to which the applicant was licensed
in this state, other than under a temporary license, within
the 12 months next preceding gdate of application unless such

previous license was guspended, revoked, or continuation
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thereof refused by the commissioner, except that the

provisions of this subsection t53t6¥(5)(b) do not apply to

title agents, as defined in [section 2};

(c) any applicant for license as nenresident agent,
subject to reciprocal arrangements as provided for in this
code;

{d) all applicants for license as agent for an insurer
that confines its business in this state substantially to
the insuring of the property, interests, and risks of
farmers, if exempted from examination by the commissioner,
in his discretion, upon written request of the insurer;

{e) tramsportation ticket agents of common carriers
applying for license to solicit and sell only:

{i)}) accident insurance ticket policies; or

{ii} insuyrance of personal effects while being carried
as baggage on such common carrier, as incidental te their
duties as such transportation ticket agents;

{f) agents' associations applying for license under
33-17-205;

tg)--titie-insurance—agenta;

+h}(q) mechanical breakdown insurance agents."”

Section 19, Section 33-17-213, MCa, is amended to
read:

"33-17-213. Conduct of examinations., (1) The

commissioner shall make any examination required under

-24- HB 3338
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33-17-212 available to applicants with reasonable frequency
and at a place in this state reasonably accessible to the
applicants. The commissiconer shall make any such examination
available at his offices at Helena, Montana, at times within
his discretion but at least once a month.

{(2) All the kinds of insurance or classes thereof, as
referred to in 33-17-212(3), which the applicant proposes to
transact under the license applied for shall be included in
the same examination.

(3) The commissioner shall give, conduct, and grade
all examinations in a fair and impartial manner and without
unfair discrimination as between individuals examined,

(4) The commissioner may require a reasonable waiting
period before reexamination of an applicant who has failed
to pass a previous examination covering the same kind or
kinds of insurance.

{5} The examination of a title agent, as defined in

[section 2}, must include but is not limited to questions

pertaining to the search and examination of title to real

property, insurance principles relating to title insurance,

and the fiduciary duties and procedures of escrows,

settlements, and closings of real estate transactions."

Section 20. Section 33-17-1101, MCA, is amended to
read:

"33-17-1101. Place of business -- display of license
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-- records. (l) Every agent shall have and maintain a place
of business accessible to the public. Such place of business
shall be that wherein the licensee principally conducts
transactions under his license. The address of such place
shall appear upon the license, and the licensee shall
promptly notify the commissioner of any change thereof,
Nothing 1in this section prohibits maintenance of such place
of business ‘in the licensee's place of residence.

{2) The license of the licensee and the 1license of
each solicitor appointed by and representing the licensee
shall be conspicuously displayed in such place of business
in a part thereof customarily open to the public.

{3) The agent shall keep at his place of business
completer records pertaining to transactions under his
license and the licenses of his solicitors, for a period of
at least 3 vyears after completion of the respective

transactions, except that title agents, as defined in

[section 2], shall retain records as provided in [sections 6

and 15}."

SECTION 21. SECTION 33-17-1102, MCA, IS AMENDED TO

READ:

"33-17-1102. Reporting and accounting for premiums.
(1) All premiums or return premiums received by an agent or
solicitor shall be trust funds so received by the licensee

in a fiduciary capacity, and the agent or solicitor shall in
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the applicable regular course of business account for and
pay the same to the insured, insurer, or agent entitled

thereto, ¥f Except for a title agent as defined in [section

2}, if the licensee establishes a separate deposit for funds
so belenging to others in order to avoid a commingling of
such fiduciary funds with his own funds, he may deposit and
commingle in the same such separate deposit all such funds
belonging to others so long as the amount of such deposit so
held for each respective other person is reasonably
ascertainable from the records and accounts of the licensee.

(2) Any agent or solicitor who, not being lawfully
entitled thereto, diverts or appropriates such funds or any
portion thereof to his own use is, upon conviction, guilty
of theft and shall be punished as provided by law."

NEW SECTION. Section 22, Repealer. Secticn 33-25-103,
MCAR, ls repealed.

NEW SECTION. Section 23. Extension of authority. Any
existing authority of the commissioner of insurance to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 24. Codification instruction,
Sections 1 through 19 15 are intended to be codified as an
integral part of Title 33, and the provisions of Title 33
apply to sections 1 through 19 15.

NEW SECTION. Section 25. Severability. If a part of

-27- HB 338
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this act is imvalid, all valid parts that are severable from
the invalid part remain in effect, If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

-End-
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HOUSE BILL NO. 338
INTRCDUCED BY ADDY, JONES, C. SMITH, LYNCH, HARP,
PAVLOVICH, MERCER, SCHULTZ, BRADLEY, DANIELS,

QUILICI, D. BROWN, KEATING, STIMATZ

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO TITLE INSURANCE; PROVIDING FOR THE
LICENSING AND REGULATION OF TITLE INSURANCE AGENTS7-THE
EXAMINAPION-BP-FPIPLE- INSURANCE-PEANES-AND--FHE--ISSUANEE--OF
EERTIPFCAPES - -OP--AUTHORITY - ~FHEREFPORy AND THE REGULATION OF
CONTROLLED BUSINESS IN THE TITLE INSURANCE INDUSTRY;
BRMENDING SECTIONS 33-2-108, 33-2-851, 33-17-212, 33-17-213,
ANP 33-17-1101, AND 33-17-1102, MCA; AND REPEALING SECTION

33-25-103, MCa."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through % 15], 33-25-101, and 33-25-102 may be cited as the
"Montana Title Insurance Act".

NEW SECTION. Section 2. Definitions. As used in
[sections 1 through 19 15], 33-25-10l, and 33-25-102, the
following definitions apply:

(1) "Abstract” means a written' representation,

provided pursuant to a contract and expected to be relied

upon by the person who has contracted for the receipt of

@arﬂ tegisiative councit
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that representation, listing all recorded conveyances,
instruments, or documents which, under the 1laws of this
state, impart constructive notice regarding the chain of
title to real property described in the abstract. Abstract
includes "abstract of title".

(2) "Applicant" means a person, whether or not a
prospective insured, who applies toc a title insurer or title
agent for a title insurance policy, hut does not include a
title agent.

(3) "Approved attorney" means an attarney authorized
to practice law in this state, except an agent or employee
of a title insurer, whose certification as to the status of
the title to real property a title insurer 1is willing to
accept as the basis for issuance of a title insurance
policy.

(4) “"Associate" means a:

{a} corporation, partnership, or other business entity
organized for profit, of which a producer of title business
is a director, officer, partner, employee, or owner of 5% or
more of its equity or capital:;

(b} franchisor or franchisee of a producer of title
business;

(c) spouse, parent, or child of a producer of title
business;

{3} corporation, partnership, or other business entity

-2- CORRECTED HB 338
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that controls, is contreolled by, or is under common control
with a producer of title business; or

(e) person with whom a producer of title business or
an associate has an agreement, arrangement, understanding,
or course of conduct having the purpose or substantial
effect of evading the provisions of this title.

(5) "Controlled business” means that portion of the
business of title insurance in this state of a title insurer
or title agent that is referred tc it by a producer or
associate having a financial interest in the title insurer
cor titie agent.

{(6) "Financial interest" means a legal or beneficial
interest that entitles the holder, directly or indirectly,
to 1% or more of the net profits or net worth of the entity
in which the interest is held.

{7) *“Preliminary report” means an offer to issue a
title insurance policy subject to any exceptlions stated in
the report or other matters that may be incorporated by
reference therein., Preliminary report includes a commitment
or binder.

(8) By "Producer of title business" or “producer”
means a person, corporation, partnership, or other business
entity, including an officer, director, or owner of 5% or
more of the equity or capital thereof, engaged in this state

in the trade, business, occupation, or profession of:
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t:3{A) buying or selling interests in real property;

¢t:3(B) making loans secured by interests in real
property; or

tt%¥%3(C) acting as broker, agent, ©Or representative of
a person described in subsection (8)(a)tiy or (B)tattti}(B).

thy-~tProducer--of--tittte-businessi-daecas-not-incinde-an
attorney-licensed-to-practice-taw-in-this-astares

(9) "Rate" means fees for:

{(a) issuing a title insurance policy, 1including any
service charge or fee for the issuance;

(b} abstracting, searching, and examining title to
real property when prepared or issued in contemplation of or
in conjunction with the issuance of a title insurance
policy; and

{c) preparing or issuing preliminary reports,
commitments, binders, or similar products prepared or issued
in contemplation of or in conjunction with the issuance of a
title insurance policy.

{10) "Refer" means to direct, cause to be directed, or
exercise an influence opver the direction of title insurance
business, whether or not the consent or approval of another
person is sought or obtained with respect to the referral,

{11} (a) "Title agent"” means a person who holds a valid
title agent's license and is authorized in writing by a

title insurer to:
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