
HOUSE BILL NO. 338 

INTRODUCED BY ADDY, JONES, C. SMITH, LYNCH, HARP, 
PAVLOVICH, MERCER, SCHULTZ, BRADLEY, DANIELS, 

QUILICI, D. BROWN, KEATING, STIMATZ 

January 22, 1985 

January 23, 1985 

January 29, 1985 

February 18, 1985 

February 20, 1985 

February 21, 1985 

February 22, 1985 

March 27, 1985 

March 29, 1985 

April 1, 1985 

IN THE HOUSE 

Introduced and referred to 
Committee on Business and Labor. 

Fiscal Note requested. 

Fiscal Note returned. 

Committee recommend bill do pass 
as amended. Report adopted. 

Bill printed and placed on 
members' desks. 

Second reading, do pass as 
amended. 

Correctly engrossed. 

Third reading, passed. 

Transmitted to Senate. 

IN THE SENATE 

Introduced and referred to 
Committee on Business and 
Industry. 

Committee recommend bill be 
concurred in as amended. Report 
adopted. 

Second reading, concurred in. 

Third reading, concurred in. 
Ayes, 36; Noes, 11. 

Returned to House with 
amendments. 



April 2, 1985 

April 4, 1985 

April 5, 1985 

IN THE HOUSE 

Received from Senate. 

Second reading, amendments 
concurred in. 

Third reading, amendments 
concurred in. 

Sent to enrolling. 

Reported correctly enrolled. 
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5 LAWS RELATING TO TITLE INSURANCE; PROVIDING FOR THE 
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EXAMINATION OF TITLE INSURANCE PLANTS AND THE ISSUANCE OF 

CERTIFICATES OF AUTHORITY THEREFOR, AND THE REGULATION OF 

CONTROLLED BUSINESS IN THE TITLE INSURANCE INDUSTRY; 

AMENDING SECTIONS 33-2-108, 33-2-851, 33-17-212, 33-17-213, 

AND 33-17-1101, MCA; AND REPEALING SECTION 33-25-103, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through 19], 33-25-101, and 33-25-102 may be cited as the 

"Montana Title Insurance Act". 

NEW SECTION. Section 2. Definitions. As used in 

[sections 1 through 19], 33-25-101, and 33-25-102, the 

following definitions apply: 

( 1) "Abstract" means a written representation, 

provided pursuant to a contract and expected to be relied 

upon by the person who has contracted for the receipt of 

that representation, listing all recorded conveyances, 

instruments, or documents which, under the laws of this 

state, impart constructive notice regarding the chain of 
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title to real property described in the abstract. Abstract 

includes ''abstract of title". 

(2) "Applicant" means a person, whether or not a 

prospective insured, who applies to a title insurer or title 

agent for a title insurance policy, but does not include a 

title agent. 

(3) .. Approved attorney" means an attorney authorized 

to practice law in this state, except an agent or employee 

of a title insurer, whose certification as to the status of 

the title to real property a title insurer is willing to 

accept as the basis for issuance of a title insurance 

policy. 

(4) ''Associate" means a: 

(a) corporation, partnership, or other business entity 

organized for profit, of which a producer of title business 

is a director, officer, partner, employee, or owner of 5\ or 

more of its equity or capital; 

(b) franchisor or franchisee of a producer of title 

business; 

(c) spouse, parent, or child of a producer of title 

business: 

(d) corporation, partnership, or other business entity 

that controls, is controlled by, or is under common control 

with a producer of title business; or 

(e) person with whom a producer of title business or 
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an associate has an agreement~ arrangement, understanding, 

or course of conduct having the purpose or substantial 

effect of evading the provisions of this title. 

(5) "Controlled business" means that portion of the 

business of title insurance in this state of a title insurer 

or title agent that is referred to it by a producer or 

associate having a financial interest in the title insurer 

or title agent. 

(6) "Financial interest'' means a legal or beneficial 

interest that entitles the holder, directly or indirectly, 

to 1% or more of the net profits or net worth of the entity 

in which the interest is held. 

(7) ''Preliminary report" means an offer to issue a 

title insurance policy subject to any exceptions stated in 

the report or other matters that may be incorporated by 

reference therein. Preliminary report includes a commitment 

or binder. 

(8} (a) "Producer of title business'' or ''producer'' 

means a person, corporation, partnership, or other business 

entity, including an officer, director, or owner of 5% or 

more of the equity or capital thereof, engaged in this state 

in the trade, business, occupation, or profession of: 

(i} buying or selling interests in real property; 

(ii} making loans secured by interests in real 

property; or 
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(iii) acting as broker, agent, or representative of a 

person described in subsection {8){a){i) or {8){a){ii). 

(b) "Producer of title business" does not include an 

attorney licensed to practice law in this state. 

(9) "Rate 11 means fees for; 

(a) issuing a title insurance policy, including any 

service charge or fee for the issuance; 

(b) abstracting, searching, and examining title to 

real property when prepared or issued in contemplation of or 

in conjunction with the issuance of a title insurance 

policy~ and 

{C) preparing or issuing preliminary reports, 

commitments, binders, or similar products prepared or issued 

in contemplation of or in conjunction with the issuance of a 

title in$Urance policy, 

(10) "Refer" means to direct, cause to be directed, or 

exercise an influence over the direction of title insurance 

business, whether or not the consent or approval of another 

person is sought or obtained with respect to the referral. 

(11) (a) "Title agent" means a person who holds a valid 

title agent's license and is authorized in writing by a 

title insurer to: 

(i) solicit title insurance business; 

{ii) collect rates; 

(iii) determine insurability in 
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underwriting rules and standards of the insurer; or 

(iv) issue policies of the title insurer. 

(b) 11 Title agent" does not include an approved 

attorney. 

(12) "Title insurance business" means: 

(a) issuing or offering to issue a title insurance 

policy as an insurer; 

(b) transacting or proposing to transact any of the 

following as a title insurer or title agent, in 

contemplation of or in conjunction with the issuance of a 

title insurance policy: 

(i) soliciting or negotiating the issuance of a title 

insurance policy; 

(ii) guaranteeing, warranting, or otherwise insuring 

the correctness of title searches; 

(iii) handling escrows, settlements, or closings; 

(iv) executing title insurance 

commitments, binders, and endorsements; 

policies, 

(v) effecting contracts of reinsurance; or 

reports, 

(vi) abstracting, searching, or examining titles; 

(c) transacting, as a title insurer or agent, matters 

subsequent to the issuance of a title insurance policy and 

arising out of the policy; or 

(d) doing or proposing to do business that, in 

substance, is equivalent to any of the activities described 
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in subsections (12)(a) through (12)(c) in a manner designed 

to evade the provisions of this title. 

( 13) "Title insurance policy 11 means a contract by 

which, subject to its stated terms and conditions, a title 

insurer insures or indemnifies the insured against loss or 

damage sustained by reason of: 

(a) defects in or liens or encumbrances on the title 

to ~he stated property; 

(b) unmarketabi1ity of the title to 

property; or 

(c) invalidity or unenforceability 

encumbrances on the stated property. 

the stated 

of liens or 

(14) ''Title insurer 11 means an insurer formed and 

authorized under the laws of this state to transact the 

business of title insurance in this state or a foreign or 

alien insurer so authorized. 

{15) ''Title plant'' means a set of privately maintained 

records in which entries have been made of documents 

imparting constructive notice, under the law, of matters 

affecting title to real property, an interest therein, or an 

encumbrance thereon, that have been filed or recorded in the 

jurisdiction for which the title plant is maintained and 

from which the ownership of real property within the 

jurisdiction can be ascertained and liens, encumbrances, 

defects, and clouds on title to the real property can be 
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Application. (l) {Sections 1 

33-25-102 apply to all title 

insurers, title insurance rating organizations, title 

agents, applicants for title insurance, title insurance 

policyholders, and all other persons engaged in title 

insurance business in this state. 

(2) [Sections 1 through 19], 33-25-101, and 33-25-102 

do not authorize the practice of law by a person who is not 

licensed to practice law in this state, and (sections 1 

through 19], 33-25-101, and 33-25-102 do not authorize the 

commissioner to regulate the practice of law. 

NEW SECTION. Section 4. Abstracts of title 

distinguished from title insurance policy and preliminary 

report. (1) A title insurance policy is not an abstract of 

title or representation as to the condition of title to the 

stated property. 

(2) A preliminary report is not an abstract of title. 

The rights, duties, and liabilities applicable to the 

preparation and issuance of an abstract of title are not 

applicable to the issuance of a preliminary report. A 

preliminary report does not constitute a representation as 

to the condition of title to real property, but constitutes 

a statement of the terms and conditions upon which the 

issuer is willing to issue its title insurance policy. 
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NEW SECTION. Section 5. Limitations on authority. (1) 

An insurer that transacts or is licensed to transact a class 

or kind of insurance other than title insurance is not 

eligible for the issuance or renewal of a license to 

transact the business of title insurance in this state and 

may not transact, underwrite, or issue title insurance. 

(2) A title insurer may not engage in the business of 

guaranteeing payment of the principal or interest of bonds 

or mortgages. 

(3) A title insurer may not engage in the business of 

guaranteeing the obligations of other persons~ except its 

title agents or approved attorneys in the normal course of 

its business. 

NEW SECTION. Section 6. Underwriting standards 

record retention. (1) A title insurer may not issue a title 

insurance policy unless it, its title agent, or an approved 

attorney has conducted a reasonable search and examination 

of the title and made a determination of insurability of 

title in accordance with sound underwriting practices. The 

title insurer or title agent must preserve and retain in its 

files evidence of the examination of title and determination 

of insurability. The title insurer or title agent may keep 

or igina1 evidence or may es·tablish in the regular course of 

business a system of recording, copying, or reproducing 

evidence by any process that accurately and legibly 
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reproduces, or forms a durable medium for reproducing, the 

contents of the original. 

(2) Subsection (1) does not apply to: 

(a) a title insurer assuming liability through a 

contract of reinsurance; or 

(b) a title insurer acting as coinsurer if one of the 

other coinsuring title insurers has complied with subsection 

( 1). 

(3) Except as allowed by rules adopted by the 

commissioner, no title insurer or title agent may knowingly 

issue an owner's title insurance policy or commitment to 

insure unless all outstanding enforceable recorded liens or 

other interests against the property title to be insured are 

shown. 

(4) An insurer issuing a policy in violation of this 

section is estopped, as a matter of law, to deny the 

validity of the policy as to any claim or demand of the 

insured or assigns arising thereunder. 

NEW SECTION. Section 7. Escrow, closing, or 

settlement services -- title indemnification -- maintenance 

of accounts -- rules. (1) A title insurer or title agent may 

provide escrow, settlement, or closing services, 

combination thereof, and may operate as an 

or any 

escrow, 

settlement, or closing agent, subject to the provisions of 

subsections (2) and (3}. 
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(2) A title insurer or title agent shall: 

ta) deposit funds accepted in connection with an 

escrow, settlement, closing, or title indemnification in a 

separate fiduciary trust account in a bank or other 

financial institution insured by an agency of the federal 

government and segregate the funds by escrow, settlement, 

closing, or title indemnification in its records. The funds 

are the property of the person entitled thereto under the 

terms of the escrow, settlement, closing, or title 

indemnification and are not subject to debts of the title 

insurer or title agent. A title insurer or agent may use 

such funds only in accordance with the terms of the 

individual escrow, settlement, closing, or title 

indemnification under which the funds are accepted. 

(b) pay interest on funds, deposited with it in 

connection with an escrow, settlement, closing, or title 

indemnification, to the depositing person or as otherwise 

provided by the terms thereof; 

(c) maintain separate records of all receipts and 

disbursements of escrow, settlement, closing, or title 

indemnification funds; and 

(d) comply with 

pertaining to escrow, 

rules adopted 

settlement, 

indemnification transactions. 

by the commissione[ 

closing, or title 

(3) A title agent must keep books of account, records, 
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and vouchers pertaining to any escrow, closing, settlement, 

or title indemnification business transacted~ in such a 

manner that the commissioner or his authorized 

representative may readily ascertain, under the authority of 

33-1-402, whether the title agent has complied with all 

applicable provisions of this title. 

NEW SECTION. Section 8. Disapproval of 

contracts. (1) The commissioner may disapprove 

agency contract between a title agent and title 

agency 

a title 

insurer, 

upon appropriate notice to the parties to the contract, if 

tae finds that the contract, together with all amendments and 

related documents: 

(a} does not provide for adequate monitoring of the 

agent's financial transactions; or 

(b) provides for inadequate, unreasonable, or 

excessive amounts to be paid to or retained by the title 

agent. Factors the commissioner may consider in this 

determination include but are not limited to the agent 1 s 

duties under the contract and the general level of amounts 

paid to or retained by other title agents in the state 

performing or assuming comparable duties. 

(2) No person may act as a title agent under an agency 

contract that has been disapproved by the commissioner. 

NEW SECTION. Section 9. Report of claims. A title 

agent must i-nunediately report every loss claim to the title 
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insurer that issued the policy against which the claim is 

presented. 

NEW SECTION. Section 10. Refusal, suspension, or 

revocation of title agent's license. (1) In addition to the 

causes provided in 33-17-1001, the commissioner may refuse 

to license a person as a title agent or may suspend or 

revoke a title agent's license if, after a hearing held 

after notice as required in 33-17-1001, he finds that the 

license applicant or licensee has: 

(a) made a material misstatement in an application for 

a title agent license; 

{b) commingled funds belonging to applicants, escrow 

participants, or others; 

{c} intentionally misrepresented the terms of a title 

insurance pol1cy to an applicant or policyholder or has 

misrepresented material facts to, concealed material facts 

from, or made false statements to a party to an escrow, 

settlement, or closing transaction; 

(d) in the conduct of his affairs under his title 

agent's license, used coercive practices or shown himself to 

be financially irresponsible; 

(e) aided, abetted, or assisted another person in 

violating the provisions of this title or a rule adopted by 

the commissioner. 

(2) The commissioner may impose any other appropriate 
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penalty provided for in this title. 

(3) The commissioner may refuse, suspend, or revoke 

the license of a firm, corporation, or other business entity 

licensed as a title agent for the actions described in 

subsection (1) of any individual designated in the license 

to exercise its powers. 

NEW_SE~ION. Section 11. Sharing of rate proceeds. 

Title insurers and agents may share rate proceeds between or 

among themselves in any combination and may exchange 

business and share commissions as provided in 33-17-1103, 

unless the sharing of rate proceeds is an unlawful rebate or 

inducement under this title or is a payment of a forwarding 

fee or finders fee. 

NEW SECTION. Section 12. Prohibited practices 

referrals -- splitting charges -- exemptions. (1) Except as 

provided in subsection (2), no person may: 

(a} give or accept a fee, rebate, or thing of value 

pursuant to an agreement or understanding that title 

insurance business will be referred to a title agent; or 

(b) give or accept a portion, split, or percentage of 

a charge made or received for title insurance business in 

connection with a transaction involving real property in 

this state, other than for services actually performed. 

(2) (a) A person may pay a return on an investment, 

based on a percentage of an ownership interest in a title 
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insurance agent or franchise relationship, if: 

(i) at or prior to the time of a referral a disclosure 

of the existence of the arrangement is made to the person 

being referred and, in connection with the referral, the 

person is provided a written estimate of the charge or range 

of charges generally made by the title agent to which the 

person is referred; and 

(ii) the person is not required to use a particular 

agent. 

(b) The following arrangements are not a violation of 

subsection (2)(a)(ii): 

(i) an arrangement that requires a buyer, borrower, or 

seller to pay for the services of an attorney, credit 

reporting agency, or real estate appraiser chosen by a 

lender to represent the lender 1 S interest in a real estate 

transaction; or 

(ii) an arrangement by which an attorney or law firm 

represents a client in a real estate transaction and issues 

or arranges for the issuance of a policy of title insurance 

in the transaction directly as agent or through a separate 

corporate title insurance agency that may be established by 

that attorney or law firm and operated as an adjunct to his 

or its law practice. 

(c) Failure to disclose a conti"olled business 

I"elationship is not a v1olation of subsection (2)(a)(i) if 
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the failure was not intentional and resulted from a bona 

fide error, proven by a preponderance of the evidence. 

(3) This section does not prohibit: 

(a) the payment of a fee to an attorney for services 

actually rendered or by a title agent for services actually 

performed in the issuance of a title insurance policy; or 

(b) payment of a bona fide salary, compensation, or 

other payment for goods or facilities actually furnished or 

for services actually performed. 

NEW SECTION. Section 13. Prohibited practices 

penalties -- treble damages, court costs, and attorney fees 

injunction. (1) A person found to have violated the 

provisions of [section 12] is jointly and severally liable 

to the person charged for the title insurance business 

involved in the violation for an amount equal to three times 

the amount of the charge paid for the business. 

(2) In a civil action based on [section 12] and this 

section, the court may award to the prevailing party court 

costs plus reasonable attorney fees. 

(3) The commissione_r may bring a civil action to 

enjoin a violation of (section 12]. 

NEW SECTION. Section 14. Prohibited practices 

producer and associates -- prohibition of favored agent or 

insurer. No producer or associate may, directly or 

indirectly, require as a condition, agreement, or 
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understanding of providing another person a loan, loan 

extension, credit, sale, property, contract, lease, or 

service that the other person obtain title insurance of any 

kind from a particular title insurer or title agent. No 

title insurer or title agent may knowingly participate in a 

plan or transaction prohibited by this section. 

NEW SECTION. Section 15. Notice of issuance of 

mortgagee policy. {1) A title insurer or title agent that 

issues a mortgagee's policy of title insurance on a loan 

made simultaneous to the purchase of all or part of the 

property securing the loan, when no owner's policy has been 

ordered, must inform the borrower in writing that the 

mortgagee's policy is to be issued, that the mortgagee's 

policy does not protect the borrower, and that the borrower 

may obtain an owner's title insurance policy for nis 

protection. This notice must be provided, on 

prescribed by the commissioner, before issuance 

mortgagee's policy. 

a form 

of the 

12) If the borrower elects not to purchase an owner's 

title insurance policy, the title insurer or title agent 

must obtain from him a statement in writing that the notice 

has been received and that the borrower waives the right to 

purchase an owner's title insurance policy. If the buyer 

refuses to provide the statement and waiver, the title 

insurer or title agent must so note in the file. The 
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statement and waiver must be on a form prescribed by the 

commissioner and must be retained by the title insurer or 

title agent far at least 5 years after receipt. 

NEW SECTION. Section 16. Title plants -- requirement 

standards -- limitations on sale-- rules. (l) No person 

may act as a title insurance agent and no title insurance 

agent may transact the business of title insurance in this 

state unless the agent maintains a title plant for which the 

commissioner has issued a certificate of authority or a 

permit without inspection under the provisions of [section 

17 or 19]. 

( 2) 

standards 

The commissioner shall adopt rules establishing 

for operation of title plants in this state. The 

rules may include standards for tract indices, general name 

indices, maps, plats, and other organizing devices. 

(3) Nothing in this section prevents two or more title 

agents from owning and maintaining a title insurance plant 

together for their joint use. 

(4} No title agent may sell or otherwise transfer a 

title plant unless the commissioner first inspects it and 

determines it is in compliance with this title and the rules 

of the commissioner. The commissioner shall conduct a 

compliance inspection upon request. 

NEW SECTION. Section 17. Title plants -- certificate 

of authority -- inspections. (l) A title agent may apply for 
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a title plant certificate of authority on forms provided by 

the commissioner. 

(2) The commissioner must issue a title plant 

certificate 

inspection 

plant in 

of authority to a title agent if, after 

of the plant, the commissioner finds the title 

compliance with this title and title plant 

standards established by the commissioner. 

(3) A certificate of authority continues from the date 

issued until sale or other transfer of a plant unless sooner 

revoked by the commissioner or relinquished by the holder 

(4) The commissioner must inspect a title plant I 
required under [sections 16 and 19] and this section. The 

commissioner may inspect a title plant at any time under the 

authority of 33-1-402 and revoke the certificate of 

authority of a title plant found to be not in compliance, 

after a hearing held pursuant to this title. 

(5) The commissioner may contract with a qualified 

person, firm, or organization to conduct inspections under 

this section. 

NEW SECTION. Section 18. Costs of inspection of title 

plants -- rules. A title agent shall pay the commissioner an 

inspection fee based on the reasonable costs of inspection, 

as established by rule by the commissioner. In establishing 

an inspection fee, the commissioner may include such costs 

as travel expenses, a reasonable expense allowance, and 
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compensation at reasonable rates of an inspector. 

NEW SECTION. Section 19. Permit without inspection 

for existing title plants --application. (l} A title agent 

transacting the business of title insurance on October 1, 

1985, may apply for a title plant permit without inspection 

by December 31, 1985, and may not transact the business of 

title insurance after July 1, 1986, unless he ha~ received a 

temporary permit or certificate of authority from the 

commissioner. 

(2) A title agent shall apply for a temporary permit, 

on forms provided by the commissioner, providing information 

reasonably required by the commissioner that shows that the 

agent maintains an adequate and complete title plant in the 

county where he intends to do business. The title insurer 

with whom the agent intends to do business must sign the 

application certifying that the agent is known to have a 

good reputation and is worthy of public trust and that the 

insurer knows of no fact or condition that would disqualify 

the agent from receiving the permit. 

(3) If the commissioner denies an application for a 

permit without inspection, the applicant may request an 

inspection of his title plant and apply for a certificate of 

authority as provided in [section 17). 

(4J A title agent who receives a title plant permit 

without inspection is not relieved of the requirement of 
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inspection upon sale or transfer of the title plant or as 

required by the commissioner under 33-1-402. 

(5) A permit without inspection continues from the 

date issued until sale or other transfer of a plant, unless 

sooner r~voked by the commissioner. 

(6) After inspection, the commissioner may revoke a 

permit of a title plant found to be not in compliance, after 

a hearing held pursuant to this title. 

Section 20. 

"33-2-108. 

as provided in 

Section 33-2-108, MCA, is amended to read: ~ 

Combinations of insuring powers. (1) Except ~ 

subsections (2), (3), and (4) and [sect~on 

~, an insurer which otherwise qualifies therefor may be 

authorized to transact any one kind or combination of kinds 

of insurance as defined in 33-1-205 through 33-1-212. 

(2) A life insurer may also grant annuities but shall 

not be authorized to transact any other kind of insurance 

other than disability, except that if the insurer is 

otherwise qualified therefor, the commissioner shall 

continue to so authorize any life insurer which, immediately 

prior to January 1, 1961, was lawfully authorized to 

transact in this state a kind or kinds of insurance in 

addition to life and disability. 

(3) A reciprocal insurer shall not transact life 

insurance. 

(4) A title insurer shall be a stock insurer." 
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Section 21. Section 33-2-851, MCA, is amended to read: 

"33-2-851. Special investments by title insurer. (l) 

In addition to other investments eligible under this part, a 

title insurer may invest and have invested an amount not 

exceeding 50% of its paid-in capital stock in its abe~~aet 

title plant, as defined in [section 2], and equipment and, 

with the commissioner's consent, in ~tock of abstract 

companies and of title agents as defined in [section 2]. If 

t fle-- ± n:!l ttr er--t r ett~ae t e--k tnd s---or-- i: n sts ranee-± n-add ±e ±en- t: e 

t±t~~-±nettraftee,---ror--the--pttrposes--e£--th±s--eeetion--±ts 

pa±d-i:n--eapita%--st:oek--shal~--be--prorated--between--titie 

±nsarenee-ettd-etlek-otft~r-in~ttranees-ttpon-~ne--~asis--o~--the 

reserves--maintained-by-the-±ns~rer-for-the-var±otts-kinds-o£ 

instlranee,-b~t-the-eapita%-eo-aseigned--to--ti~ie--in~ttranee 

eha~%-in-no-even~-be-%ess-than-$%69,696T 

(2) Investments authorized by this section shall not 

be credited against the insurer's required unearned premium 

or guaranty fund reserve provided for under 33-2-517. 

(3} Any such abstraet title plant and equipment shall 

not be so allowed as an asset in any determination of the 

insurer's financial condition at a value greater than actual 

cost." 

Section 22. Section 33-17-212, MCA, lS amended to 

read: 

"33-17-212. Examination required. (l) After completion 
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and filing of the application for license as required under 

33-17-211, the commissioner shall subject each applicant for 

license as agent or solicitor, unless exempted therefrom 

under subsection (5) below, to a personal written 

examination as to his competence to act as such agent or 

solicitor. 

(2) If the applicant is a firm or corporation, the 

examination shall be so taken by each individual who is to 

be named in the license as having authority to act for the 

applicant in its insurance transactions under the license. 

(3) Examination of an applicant for an agent's license 

shall cover all of the kinds of insurance for which the 

applicant has applied to be licensed, as constituted by any 

one or more of the following classifications: 

(a) life insurance; 

(b) disability insurance; 

(c) property insurance; for the purposes of this 

provision, "marineu insurance shall be deemed to be included 

in "property'' insurance; 

(d) casualty insurance; 

(e) vehicle insurance; 

(f) surety insurance; 

(g) credit life and disability insurance~ 

(h) title insurance. 

(4) Examination of an applicant for a solicitor's 
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license shall cover all the kinds of insurance, other than 

life, as to which the appointing agent is licensed. 

(5) This section shall not apply to, and no such 

examination shall be required of: 

(a) any individual lawfully licensed as an agent or 

solicitor as to the kind or kinds of insurance to be 

transacted as of or immediately prior to January 1, 1961, 

and thereafter continuing to be so licensed; 

(b) any applicant for license covering the same kind 

or kinds of insurance as to which the applicant was licensed 

in this state, other than under a temporary license, within 

the 12 months next preceding date of application unless such 

previous license was suspended, revoked, or continuation 

thereof refused by the commissioner, except that the 

provisions of this subsection (5)(b) do not apply to title 

agents, as defined in [section 2]; 

(c) any applicant for license as nonresident agent, 

subject to reciprocal arrangements as provided for in this 

code; 

(d) all applicants for license as agent for an insurer 

that confines its business in this state substantially to 

the insuring of the property, interests, and risks of 

farmers, if exempted from examination by the commissioner, 

in his discretion, upon written request of the insurer; 

(e) transportation ticket agents of common carriers 
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applying for license to solicit and sell only: 

(i} accident insurance ticket policies; or 

(ii) insurance of personal effects while being carried 

as baggage on such common carrier, as incidental to their 

duties as such transportation ticket agents; 

{f) agents 1 associations applying for license under 

33-17-205; 

t~t--~i~l~-ifteHraftee-age"ts; 

tht191 mechanical breakdown insurance agentS. 11 

Section 23. Section 33-17-213, MCA, is amended to 

read: 

"33-17-213. Conduct 

commissioner shall make 

of 

any 

examinations. (1) 

examination required 

The 

under 

33-17-212 available to applicants with reasonable f~equency 

and at a place in this state reasonably accessible to the 

applicants. The commissioner shall make any such examination 

available at his offices at Helena, Montana, at times within 

his discretion but at least once a month. 

(2) All the kinds of insurance or classes thereof, as 

referred to in 33-17-212{3), which the applicant proposes to 

transact under the license applied for shall be included in 

the same examination. 

(3) The commissioner shall give, conduct, and grade 

all examinations in a fair and impartial manner and without 

unfair discrimination as between individuals examined. 
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(4) The commissioner may require a reasonable waiting 

period before reexamination of an applicant who has failed 

to pass a previous examination covering the same kind or 

kinds of insurance. 

~ The examination of a title agent, as defined in 

[section 2], must include but is not limited to questions 

pertainin9_ to the search and ~xaminatlon of title to real 

property, insurance principles relating to title insurance, 

and the fiduciary duties and procedures of escrows, 

settlements, and closings of real estate transactions." 

Section 24. Section 33-17-1101, MCA, is amended to 

read: 

"33-17-1101. Place of business -- display of license 

records. (l) Every agent shall have and maintain a place 

of business accessible to the public. Such place of business 

shall be that wherein the licensee principally conducts 

transactions under his license. The address of such place 

shall appear upon the license, and the licensee shall 

promptly notify the commiss~oner of any change thereof. 

Nothing in this section prohibits maintenance of such place 

of business in the licensee's place of residence. 

(2) The license of the licensee and the license of 

each solicitor appointed by and representing the licensee 

shall be conspicuously displayed in such place of business 

25 in a part thereof customarily open to the public. 
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(3) The agent shall keep at his place of business 

complete records pertaining to transactions under his 

license and the licenses of his solicitors, for a period of 

at least 3 years after completion of the respective 

transactions, except that title agents, as defined in 

[section 2}, shall retain records as provided in [sections 6 

and 15]." 

NEW SECTION. Section 25. Repealer. Section 33-25-103, 

MCA, is repealed. 

~EW SEC~IO~ Section 26. Extension of authority. Any 

existing authority of the commissioner of insurance to make 

rules on the subject of the provisions of this act is 

extended to the provisions of this act. 

NEW SECTION. Section 27. Codification instruction. 

Sections 1 through 19 are intended to be codified as an 

integral part of Title 33, and the provisions of Title 33 

apply to sections 1 through 19. 

NEW SECTION. Section 28. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

-End-
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STATE OF MONTANA 
REQUEST NO. FNN184-85 

F I S C A L N 0 T E 
Form BD-15 

In compliance with a written request received January 23 19 85 , there is hereby submitted a 
Fiscal Note for H.B. 338 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).' 
Background information used in developing this Fiscal Note is available from the Office of Budget and Program 
Planning, to members of the Legislature upon request. 

DESCRIPTION: 
House Bill 338 is an act to revise the law relating to title insurance. The proposed law provides for the licensing 
and regulation of title insurance agents, the examination of title insurance plants and the issuance of 
certificates of authority. 

ASSUMPTIONS: 
1. This bill will reduce the number of agents that are licensed for title insurance. 
2. Additional revenue raised from title plant inspections cannot be determined until rulemaking is completed. 
3. Requirements of the bill for inspections of title plants, examinations for licensing of title insurance 

agents, issuance of certificates and regulation of title insurance will require additional expenditures. 

FISCAL IMPACT: Fiscal 1986 
Current Law Pro:eosed Law 

Revenue $ 7,000 $ 4,800 

Expenditures 
FTE .25 1.25 
Personal Services $ 5,000 $32,008 
Operating 2,000 18,660 
Equipment . -o- -o-

Total Expenditures $ 7,000 $50,668 
Net Effect to the 
General Fund -0- $45,868 

FN3:P/3 

Fiscal 1987 
Current Law Proposed Law 
$ 7,000 $ 1,600 

.25 
$ s,ooo 

2,000 
-o-

$ 7,000 

-0-

1.25 
$32,525 

7,860 
-o-

$40,385 

$38,785 

{}cw,J L 1-Ub-
.--------~---- -v--~ 

BUDGET DIRECTOR 
Office of Budget and Program Planning 

Date: J~ .;~. . .,. . J~rs-
I 
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APPROVED BY COMM, ON 
BUSINESS AND LABOR 

HOUSE BILL NO. 338 

INTRODUCED BY ADDY, JONES, C. SMITH. LYNCH, HARP, 

PAVLOVICH, MERCER, SCHULTZ, BRADLEY, DANIELS, 

QUILICI, D. BROWN, KEATING, STIMATZ 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO TITLE INSURANCE; PROVIDING FOR THE 

LICENSING AND REGULATION OF TITLE INSURANCE AGENTS7-~HE 

BXAMiNA~i6N-6P-~i~bE-INSHRAN€E-PbAN~S-ANB--~HE--iSSHAN€E--6P 

€ER~iPi€A~ES--6P--AH~H6Rl~¥--~HEREP6RT AND THE REGULATION OF 

CONTROLLED BUSINESS IN THE TITLE INSURANCE INDUSTRY; 

AMENDING SECTIONS 33-2-108, 33-2-851, 33-17-212, 33-17-213, 

AND 33-17-1101, MCA; AND REPEALING SECTION 33-25-103, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through iS l?1, 33-25-101, and 33-25-102 may be cited as the 

"Montana T1t:e Insurance Act". 

NEW SEC:IoN. Section 2. Definitions. As used ln 

[sections 1 through ±9 !21, 33-25-101, and 33-25-102, the 

following definitions apply: 

(1) ''Abstract" means a written representation, 

provided pursuant to a contract and expected to be relied 

upon by the person ~ho has contracted for the receipt of 

that representation, listing all recorded conveyances, 

~"' """"'''" """'" 
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instruments, or documents which, under the laws of this 

state, impart constructive notice regarding the chain of 

title to real property described in the abstract. Abstract 

includes ''abstract of title". 

{2) "Applicant" means a person, whether or not a 

prospective insured, who applies to a title insurer or title 

agent for a title insurance policy, but does not include a 

title agent. 

{3) "Approved attorney" means an attorney authorized 

to practice law in this state, except an agent or employee 

of a title insurer, whose certification as to the status of 

the title to real property a title insurer is willing to 

accept as the basis for issuance of a title insurance 

policy. 

(4} "Associate'' means a: 

(a) corporation, partnership, or other business entity 

organized for profit, of which a producer of title business 

is a director, officer, partner, employee, or owner of 5% or 

more of its equity or capital; 

(b) franchisor or franchisee of a producer of title 

business; 

(c) spouse, parent, or child of a producer of title 

business; 

{d) corporation, partnership, or other business enLi~y 

that controls, is controlled by, or is under common control 

-2- ;!B 3 38 
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with a producer of title business; or 

(e) person with whom a producer of title business or 

an associate has an agreement, arrangement, understanding, 

or course of conduct having the purpose or substantial 

effect of evading the provisions of this title. 

(5) "Controlled business" means that portion of the 

business of title insurance in this state of a title insurer 

or title agent that is referred to it by a producer or 

associate having a financial interest in the title insurer 

or title agent. 

(6) ''Financial interest•• means a legal or beneficial 

interest that entitles the holder, directly or indirectly, 

to 1% or more of the net profits or net worth of the entity 

in which the interest is held. 

{7) "Preliminary report'' means an offer to issue a 

title insurance policy subject to any exceptions stated in 

the report or other matters that may be incorporated by 

reference therein. Preliminary report includes a commitment 

or binder. 

(8) (a) ''Producer of title business'' or ''producer'' 

means a person, corporation, partnership, or other business 

entity, including an officer, director, or owner of 5% or 

more of the equity or capital thereof, engaged in this state 

in the trade, business, occupation, or profession of: 

'(i) buying or selling interests i'h r'ea-rprtrperty; 
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by ~ncerests in real 

(iii) acting as broker, agent, or rep~esentat1ve of a 

person described in subsection (8} (a)( i) cr (8)(a}(ii). 

(b) 11 Producer of title business" does not include an 

attorney licensed to practice law in this state. 

( 9) ''Rate" means fees for: 

(a) issuing a title insurance policy; including any 

service charge or fee for the issuance; 

(b) abstracting, searching, and examining title to 

real property when prepared or issued in contemplation of or 

in conjunction with the issuance of a title insurance 

policy; and 

(c) preparing or issuing preliminary reports, 

commitments, binders, or similar products prepared or issued 

in contemplation of or in conjunction with the issuance of a 

title insurance policy. 

(10) ''Refer'' means to direct, cause :a be directed, or 

exercise an influence over the direction ~£ title insurance 

business, whether or not the consent or approval of another 

person is sought or obtained with respec: to the referral. 

(11) (a) "Title agent" means a person who holds a valid 

title agent's license and is authorized ln writing by a 

title insurer to: 

(i) solicit title insurance business; 
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(ii) collect rates; 

(iii) determine insurability in accordance with 

underwriting rules and standards of the insurer; or 

{iv) issue policies of the title insurer. 

{b) "Title agent 11 does not include an 

attorney. 

{12) "Title insurance business" means: 

approved 

(a) issuing or offering to issue a title insurance 

policy as an insurer; 

(b) transacting or proposing to transact any of the 

following as a title insurer or title agent, in 

contemplation of or in conjunction with the issuance of a 

title insurance policy: 

(i) soliciting or negotiating the issuance of a title 

insurance policy; 

(ii) guaranteeing, warranting, or otherwise insuring 

the correctness of title searches; 

(iii) handling escrows, settlements, or closings; 

( iv) executing 

commitments, binder~. 

tltle insu[ance policies, :-eports, 

and endorsements; 

{v) effecting contracts of reinsurance; or 

(vi) ab:;;tractinq, searching, or txamining titles; 

(C) transacting, as a title insurer or agent, matters 

suosequent to the issuance of a title insurance policy and 

arising out of the policy; or 
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(d) doing or proposing to do business that, in 

substance, is equivalent to any of the activities described 

in subsections {12){a} through (12)(c) in a manner designed 

to evade the provisions of this title. 

(13) "Title insurance policy" means a contract by 

which, subject to its stated terms and conditions, a title 

insurer insures or indemnifies the insured against loss or 

damage sustained by reason of: 

(a) defects in or liens or encumbrances on the title 

to the stated property; 

(b) unmarketability of the title to the stated 

property; or 

(c) invalidity or unenforceability of liens or 

encumbrances on the stated property. 

(14) "Title insurer'' means an insurer formed and 

authorized under the laws of this state to transact the 

business of title 1nsurance in this state or a foreign or 

alien insurer so authorized. 

tl5) ''Title plant'' means a set of privately maintained 

records in which entries have been made of documents 

imparting constructive notice, under the law~ of matters 

affecting title to real property, an interest therein, or an 

encumbrance thereon, that have been fi~ed or recorded in the 

jurisdiction for which the t1tle plant is maintained dnd 

tram which the ownershlp at real property within the 
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jurisdiction can be ascertained and liens~ encumbrances, 

defects, and clouds on title to the real property can be 

determined. 

NEW SECTION. Section 3 .. Application. (1) [Sections 1 

through ±9 15], 33-25-101, and 33-25-102 apply to all title 

insurers, title insurance rating organizations, title 

agents, applicants for title insurance, ti~le insurance 

policyholders, and all other persons engaged ~n title 

insurance business in this state. 

(2) (Sections 1 through l9 15], 33-25-101, and 

33-25-102 do not authorize the practice of law by a person 

who is not licensed to practice law in this state, and 

[sections 1 through i9 15], 33-25-101, and 33-25-102 do not 

authorize the commissioner to regulate the practice of law. 

NEW SEC'I'ION. Section 4. Abstracts of title 

distinguished from title insurance policy and preliminary 

report. (1) A title insurance policy is not an abstract of 

title or representation as to the condition of title to the 

stated property. 

(2) A preliminary report is not an abstract of title. 

The rights, duties, and liabilities applicable to the 

preparation and 

applicable to the 

issuance of 

issuance of 

an abstract of title are not 

a preliminary report. A 

preliminary report does not constitute a representation as 

to the co'ridi'tion· of tit:le to real prope-r-ty·;· b-ut 'constitutes 
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a statement of the terms and conditions upon which the 

issuer is willing to issue its title insurance policy. 

NEW SECTION. Section 5. Limitations on authority. (l) 

An insurer that transacts or is licensed to transact a class 

or kind of insurance other than title insurance is not 

~ligible for the issuance or renewal of a license to 

transact the business of title insurance in this state and 

may not transact, underwrite, or issue title lnsurance. 

(2) A title insurer may not engage in the business of 

guaranteeing payment of the principal or interest of bonds 

or mortgages. 

(3) A title insurer may not engage in the business of 

guaranteeing the obligations of other persons, except 1ts 

title agents or approved atto~neys in the normal course of 

its business. 

NEW SECTION. Section 6. Underwriting standards 

record retention. (l) A title insurer may not issue a title 

insurance policy unless it. its title agent, or an approved 

attorney has conducted a reasonable searcn and examination 

of the title and made a determination of insurability of 

title in accordance with sound underwriting practices. The 

title insurer or title agent must preserve and retain in its 

files evidence of the examination of title and determination 

of insurability. The title insurer or title agent may keep 

original evidence or_may estab~ish in the r~gular course of 
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reproducing 

and legibly 

reproduces, or forms a durable medium for reproducing, the 

contents of the original. 

(2) Subsection (1) does not apply to: 

(a) a title 1nsurer assuming liability through a 

contract of reinsurance; or 

(b) a title insurer acting as coinsurer if one of the 

other coinsuring title insurers has complied with subsection 

( 1). 

(3) Except as allowed by rules adopted by the 

commissioner, no title insurer or title agent may knowingly 

issue an owner 1 s title insurance policy or commitment to 

insure unless all outstanding enforceable recorded liens or 

other interests against the property title to be insured are 

shown. 

(4) An insurer issuing a policy in violation of this 

section is es~opped, as a matter of law, to deny the 

validity cf :he policy as tc any claim or dema~d of the 

insured or assigns arising thereunder. 

NEW SECTION. Section 7. Escrow, closing, or 

settlement services -- title indemnification -- mainLenance 

of accounts-- rules. (l) A ti:le insurer or title agenL may 

provide escrcw, settlement, or closing services, or any 

cornb1nation thereof, and may operate as an escro~. 
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settlement, or closing agent, subject to the provisions of 

subsections (2) and (3). 

(2) A title insurer or title agent shall: 

(a) deposit funds accepted in connection with an 

escrow, settlement, closing, or title indemnification in a 

separate fiduciary trust account in a bank or other 

financial institution insured by an agency of the federal 

government and segregate the funds by escrow, settlement, 

closing, or title indemnification in its records. The funds 

are the property of the person entitled thereto under the 

terms of the escrow, settlement, closing, or title 

indemnification and are not subject to debts of the title 

insurer or title agent. A title insurer or agent may use 

such funds only in accordance with the terms of the 

individual escrow, settlement, closing, or title 

indemnification under which the funds are accepted. 

(b) pay interest on funds, deposited with it in 

connection with an ~scrow, ~ettlement, closing, or title 

indemnification, to che depositing persO[l or as otherwise 

provided by the terms thereof; 

(c) maintain separate records of all rece:pts and 

disbursements of escrow, settlement, closing, or title 

indemnification funds; and 

(d) comply with rules adopted by the commissioner 

pertaining to escrow, sectlemenc, clos1ng, or title 
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indemnification transactions. 

(3] A title agent must keep books of account, records, 

and vouchers pertaining to any escrow, closing, settlemen~, 

or title indemnification business transacted, 1n such a 

manner that the conunissioner or his authorized 

representative may readily ascertain, under the authority of 

33-1-402, whether the title agent has complied with all 

applicable provisions of this title. 

NEW SECTION. Section 8. Disapproval of 

contracts. (1} The commissioner may disapprove 

agency contract between a title agent and title 

agency 

a title 

insurer, 

upon appropriate notice to the parties co the contract, if 

he finds that the contract, together with all amendments and 

related documents: 

(a) does not provide for adequate monitoring of the 

agent's financial transactions; or 

(b) provides for inadequate, 

excessive amounts to be paid to or 

unreasonable, or 

retained by the title 

agent. Factors the commissioner may consider in this 

determination include but are not limited to the agent's 

duties under the contract and the general level of amounts 

paid to or retained by other title agents in the state 

performing or assuming comparable duties. 

(2) No person may act as a title agent under an agency 

contract that has been disapproved by the commissioner. 
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NEW SECTION. Section 9. Report of c_aims. A title 

agent must immediately report every loss ~-alm to the title 

insurer that issued the policy against wn~c~ the claim is 

presented. 

NEW SECTION. Section 10. Refusal, suspension, or 

revocation of title agent's license. (1) I~ addition to the 

causes provided in 33-17-1001, the commiss~oner may refuse 

to license a person as a title agent or may suspend or 

revoke a title agent's license if, after a hearing held 

after notice as required in JJ-17-1001, he finds that the 

license applicant or licensee has~ 

(a) made a material misstatemen~ in a~ application for 

a title agent licensei 

(b) commingled funds belonging to applicants, escrow 

participants, or others; 

{c) intentionally misrepresented the ~erms of a title 

insurance policy to an applicant or po:~cyholder or has 

m1srepresented material facts to, concealed ma~erial facts 

from, or made false statements to a party to an escrow, 

settlement, or closing transaction; 

(d) in the conduct of his affairs ~nder his title 

agent's license, used coercive practices or shown himself to 

be financially irresponsible; 

(e) aided, abetted, or assisted ar.other person in 

violating the provisions of this title or a rule adopted by 
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the commissioner. 

(2) The commissioner may impose any other appropriate 

penalty provided for in this title. 

(3) The commissioner may refuse, suspend, or revoke 

the license of a firm, corporation, or other business entity 

licensed as a title agent for the actions described in 

subsection (1) of any individual designated in the license 

to exercise its powers. 

NEW SECTION. Section 11. Sharing of rate proceeds. 

Title insurers and agents may share rate proceeds between or 

among themselves in any combination and may exchange 

business and share commissions as provided in 33-17-1103, 

unless the sharing of rate proceeds is an unlawful rebate or 

inducement under this title or is a payment of a forwarding 

fee or finders fee. 

NEW SECTION. Section 12. Prohibited practices 

referrals -- splitting charges -- exemptions. (l) Except as 

provided in subsection (2), no person may: 

{a) g~ve or accept a fee, rebate, or thing ot value 

pursuant to an agreement or understanding that title 

insurance business will be referred to a title agent; or 

[b) g~ve or accept a portion, spl~t, or percentage of 

a charge made or received for title insurance business in 

connection with a transaction involving real property in 

this state, other than for services actually performed. 
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( 2) (a) A person may pay a return on an investment, 

based on a percentage of an ownership interest in a title 

insurance agent or franchise relationship, if: 

(i) at or prior to the time of a referral a disclosure 

of the existence of the arrangement is made to the person 

being referred and, in connection with the referral, the 

person is provided a written estimate of the charge or range 

of charges generally made by the title agent to which the 

person is referred; and 

(ii) the person is not required to use a particular 

agent. 

(b) The following arrangements are not a violation 

subsection (2)(a)(ii): 

(i) an arrangement that requires a buyer, borrower, 01 

seller to pay for the services of an attorney, credit 

reporting agency, or real estate appraiser chosen by a 

lender to represent the lender's interest in a real estate 

transaction; or 

(ii) an arrangement by which an attorney or law firm 

represents a client in a real estate transaction and issues 

or arranges for the issuance of a policy of title insurance 

in the transaction directly as agent or through a separate 

corporate title insurance agency that may be established by 

tnat attorney or law firm and operated as an adjurtct to his 

or its law practice. 
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(c) Failure to disclose a controlled business 

relationship 1s not a violation of subsection (2)(a)(i) if 

the failure was not intentional and resulted from a bona 

fide error, proven by a preponderance of the evidence. 

(3) This section does not prohibit: 

(a) the payment of a fee to an attorney for services 

actually rendered or by a title agent for services actually 

performed in the issuance of a title insurance policy; or 

(b) payment of a bona fide salary, compensation, or 

other payment for goods or facilities actually furnished or 

for services actually performed. 

NEW SEC'riON. Section 13. Prohibited prdctices 

penalties -- treble damages, court casts, and attorney fees 

injunction. (1} A person found to have violated the 

provisions of [section 12] is jointly and severally liable 

to the person charged for the title insurance business 

involved in the violation for an amount equal to three times 

the amount of the charge paid for the business. 

(2) In a civil action based on [section 121 and this 

section, the cour~ may award to the prevailing party court 

costs plus reasonable attorney fees. 

{3) The commissioner may bring a civil action to 

enjoin a violation of [section 12]. 

NEW SECTION. Section 14. Prohibited practices 

producer a·nd ·assOciates -.:....- prohibitf6n of faVored agent or 
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insurer. No producer or associate may, directly or 

indirectly, require as a condition, agreement, or 

understanding of providing another person a loan, loan 

extension, credit, sale, property, contract, lease, or 

service that the other person obtain title insurance of any 

kind from a particular title insurer or title agent. No 

title insurer or title agent may knowingly participate in a 

plan or transaction prohibited by this section. 

NEW SECTION. Section 15. Notice of issuance of 

mortgagee policy. (1) A title insurer or title agent that 

issues a mortgagee 1 S policy of title insurance on a loan 

made simultaneous to the purchase of all or pare of the 

property securing the loan, when no owner's policy has been 

ordered, must inform the borrower in writing that the 

mortgagee's policy is to be issued, that the mortgagee's 

policy does not protect the borrower, and that the borrower 

may obtain an owner's title insurance policy for his 

protection. This notice must be provided, on a form 

prescribed by the commissioner, before issuance of the 

mortgagee's policy. 

(2) If the borrower elects not to purchase an owne~'s 

title insurance policy, the title insurer or title agent 

must obtain from him a statement in writing that the notice 

has been received and that the borrower waives the right to 

purchase an owner's title insu~ance policy. If the buyer. 

-16- HB 338 

\ 



1 

3 

4 

5 

7 

8 

9 

10 

ll 

1 2 

l3 

l4 

15 

16 

l7 

18 

B 

20 

21 

22 

23 

24 

25 

HB 0338/02 

[efuses to provide the statement and waiver, the title 

1nsurer or title agent must so note in the file. The 

statement and waiver must be on a form prescribed by the 

commissioner and must be retained by the title insure4 or 

title agent for at least 5 years after receipt. 

NEW-SE€~ieN.--seet±on-i6.--~~tle-pien~~-----~eqtt~~ement 

---standards----~±m±tations-on-sale----r~~e~o--tlt-No-per~on 

may--aet--e~--a-tiele-±ns~ranee-agent-ane-no-tieie-±ns~ranee 

aqent-may-transaet-tne-btt~iness-of.-t±t±e-±nettranee--±n--tn±~ 

state-aniess-the-a9ent-ma±nta±ns-a-titie-piant-£or-which-the 

eemmiee±oner--has--±seoed--a--eertif±eate--o£-aathor±ty-or-a 

p~rmit-w±tho~t-±n~p~etion~ttnder-the-proY~~~on~--or--t~~etion 

lT-er-l9t• 

t2t--~he--eomm~~~~on~~--~hall--adopt-rtt~e~-~~tab~i~h±ng 

~tandard~-for-op~~at~on-o£-title-plant~-±n-th~~-s~at~~---The 

r~i~~--mey-±n~ittde-~ta~dard~-for-t~aet-ind±ce~,-generei-name 

±ndiees,-mep~,-plat~,-and-other-organi%±ng-deY±ee~. 

t3t--No~htng-±n-thi3-~ect±on-pre•~nt~-two-or-more-~ttle 

agene~-from-o~ntng-and-~a±nta±n±nq-a-~±ete--~n~~rence--p±ant 

toqether-Eor-the±r-jo±nt-tl3e~ 

t4t--~o--e±tle--aqent--may-~e±i-or-otherw±3e-trans£er-a 

e±tle-plant-nnle~~-tne-comm±~~±oner-£±r~t--tn~peet3--~t--and 

determ±ne~-~t-~~-±n-eo~p±±anee-wieh-e~~~-~±t±e-and-~~e-r~ie~ 

o£--the--eomm±~~toner~---The--eomm±~~±oner--~he±±--eondtlet-a 

~omp±±an~e-in~peetion-~~o~-~eq~e~t. 
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HEW-SEeT£9Ho--S~ee~en-~~.--~~~~e-p~an~~-----~er~±£±ee~e 

e£--8~thor±ty------±n~peeeion~·--t~t-A-~±~le-a9~~t-may-appiy 

fo~-e-~i~le-p±ent-ee~t±f±eate-ef-a~t~or±ty-o~-form~-pro~±ded 

by-the-eomm±ssionero 

tit--~he--eomm~~s±oner--m~~t--i~~~e---a---tit±e---p±ant 

eerti£±e8te---o£--a~~hority--to--a--t±t%~--a9ent--±£,--efter 

±nspeetion-o£-the-p%ent,-the-eomm±~sioner--£ind~--the--t±tle 

plant---in--eomp~±ane~--wi~h--t~±~--titl~--an~--t±tie--p±ent 

standard~-esteb±i~hed-by-~he-eommissioner. 

t3t--A-ee~t±£ieate-of-aotho~±ty-een~inoe~-from-the-date 

±s~~ed-ontii-sa±e-or-other-trans£er-o£-a-piant-tlnl~~~-~ooner 

re•o~ed-by-the-eomm±s~±oner-or-re±in~tt±~hed-by--the--ho±~ero 

t4t--The--eommi~~±oner--mtl~t-±n~peet-a-t±t±e-p±ant-when 

reqttired-ttnder-fseetions-±6-and-l9f-and-th±s--~~e~iono---Pke 

eomm±s~±oner-mey-inspe~t-a-titie-pient-at-any-time-ttnder-th~ 

author±ty---of--~33-~-49~--and--revo~~--th~--e~~t±£±e~~e--of 

tt~tho~~~y-o~-a-~±t±e-p~e"t-~ottnd-to-be--not~~tn--eompi±anee 7 
efter-e-hearinq-he±d-ptlr~Han~-to-thi~-~itie~ 

t5t--~he--eomm±3s~oner--may--eon~rae~--with-a-qtla~±£±ed 

per~on,-f±rm,-or-or9an~~et±on-to-~ond~et--in~peet1on~--u~der 

thi~-~eetion7 

NEW-SEE~!aN~--see~ton-±6~--eo~~~-of-fn~peetion-o£-~±t±e 

pient~------r~ie~7--A-t±~±e-a9ent-~ha±±-pay-~he-eo~~±ss±o~er 

an--+n~peetion--fee--be~ed--on--the--rea~onohie---eo~t~---of 

tn~peet±on 7 --e~-e~tabltshed-hy-rH±e-by-the-eommi~~+oner7 --±n 
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~~eab%±~h±ng-~n-±n~peetion-£ee7-~he-~omm±~~ione~-m8y-~"eiH~e 

~~e"--eo~t~--a~--trave±--expen~e~,--a---ree~onab±e---e~pen~e 

aTXowenee,--and--eompen~ati~n--at--~ea~o~ab±e--ra~es--or--an 

in~peetero 

NEW-SEePf8No--Seet±en-t9o--Perm~t--w±tno~t---±n~peet±on 

£or-exi~t±n9-t±tle-p±ant~----app%±eat~ono--t±t-A-t±tie-a9ent 

tran~aeting--the--Ott~ine~5--o£-t±t±e-±n~~ranee-on-8etober-l, 

r9as,-may-app±y-for-a-title-plant-pe~m±t-withotlt--+n~peetion 

by--Beeemhe~--~±,-±985,-and-may-noe-tran~aet-the-btl~±ne~~-of 

t±tle-±n~aranee-a£ter-att±y-~,-l986,-ttnie~s-he-has-reee±~ed-a 

temporary--perm~t--or--eert±fiest~--o£--e~the~±ty---~~om--~he 

eommi~s~o~e~o 

t~t---A--~~t±e-~~ent-~ha~i-app±y-£o¥-a-temporary-perm~t7 

on-forms-provid~d-by-~he-eomm±s~±onert-provi0tn9-Yn£ormatio~ 

reasonab±y-reqtlired-by-t~e-eomm±~sioner-tha~-3how~-ehet--the 

agent--maintain~-a~-arleq~a~e-ond-eomp±ete-tit±e-p±ent-±n-t~@ 

eoa"ty-where-he-±ntends-to-do-b~~ines~.--~he--~it±e--in~arer 

with--whom--ehe--agent--i~tend~-to-do-b~~±ne~~-mtl~~-~i~n-the 

epp~ieat±on-eert±fy±ng-tnat-the-aqent-±~--~nown--te--ha~e--~ 

~ood--rep~tet±on--end-±~-worthy-o£-ptlbiie-tr~st-and-that-the 

ins~rer-know~-of-no-~eet-or-eondition-that-woa±d--di~qtlai±£y 

the-egent-£rom-reee±v±ng-the-permito 

t3t--f£--the--eoMmis~±oner--e~~~~~-an-applieet±en-fo~-a 

perm±t-witho~t-inspeetion,--t~e--app±ieant--may--~eqtte~t--an 

±nspeet±on-of-his-t±~le-p~ant-and-epp±y-for-a-e~~tifieat~-o£ 
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attthor±ty-a~-prov±ded-in-t~eet±on-t7+• 

t4t--A--tit%e--agent--who-~~ee±v~~-a-tit±e-~±e~e-~~~mit 

w±tno~t-±nspeet~on-i~-not-reiiev~d--~f--the--re~tl~~ement--o~ 

in~peet±on--~pon--sa±e--or-transfer-oE-the-titie-p±an~-or-es 

reqtt±rerl-by-the-eomm±~~±o~er-ttnder-~3-±-4er~ 

tSt--A-perm±t-w±thottt--i~speet+~n--eont±ntte~--from--the 

date--is~tted-~ntii-~aie-or-other-tran~£er-ef-a-p±entr-ttn±e~~ 

~ooner-re~e~ed-by-the-eommi~~±oner~ 

t6t--A~ter-±nspeet±on,-the-eomm±s~ioner--may--rev~~e--a 

pe~mit-of-a-t±t~e-p~ant-fottnd-to-be-not-±n-~omp±ianee,-a~te~ 

e-h~ar±~~-hetd-pttr8ttant-to-th±~-t±t±eo 

s~ction 16. Section 33-2-108, MCA, is amended to read: 

''33-2-108. Combinations of insuring powers. {1) Except 

as provided in subsections (2), (3}, and (4) and [section 

~, an insurer which otherwise qualifies therefor may be 

authorized to transact any one kind or combination of kinds 

of insurance as defined in 33-1-205 through 33-l-212. 

(2) A life insurer may also grant annuities but shall 

not be authorized to transact any other kind of insurance 

other than disability. except that if the insurer ~s 

otherwise qualified therefor, the commissioner shall 

continue to so authorize any life insurer which, immediately 

prior to January 1, 1961, was lawfully authorized to 

transact in this state a kind or kinds of insurance in 

addition to life and disability. 
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(3) A reciprocal insurer shall not transact life 

insurance. 

(4) A title insurer shall be a stock insurer.'' 

Section 17. Section 33-2-851, MCA, is amended to read: 

''33-2-851. Special investments by title insurer. ( l) 

In addition to other investments eligible under this part, a 

title insurer may invest and have invested an amount not 

exceeding 50% of its paid-in capital stock in its eb~~reet 

title plant, as defined in (section 2], and equipment and, 

with the commissioner's consent, in stock of abstract 

companies and of title agents as defined in [section 2]. £r 
the--±n~~rer--tren~eet~--Kind~--of--in~nr8nce-in-addition-to 

~iti~-in~ttranee,--£or--the--p~rpo~e~--of--eh±~--~~et±en--±~~ 

pe:±O-in--eap±ta~--~toe~--~~ail--be--p~or8te0--between--t±tle 

±n~~~a~ee-aftd-~tleh-other-instlranees-npon-the--ba~±s--of--t~e 

re~er~e~--ma±nee:±ned-by-the-±n~~r~r-for-th~-~ar~o~~-~±~0~-of 

±n~tlre:nee7-btlt-the-eap±ta~-~o-a~~ignerl--to--t±t~e--±n~~ranee 

~hall-in-no-evene-~e-~es~-th~n-~lee,eee. 

(2) Investments authorized by this section shall not 

be credited against the insurer's required unearned premium 

or guaranty fund reserve provided for under 33-2-517. 

(3) Any such e:bstract ti_!:.l_~ plant and equipmE:!nt shall 

not be so allowed a~ dn asset in any determination of tne 

insurer's financial condition at a value greater than actual 

cost." 

-21- l!B 338 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

lB 

19 

20 

21 

22 

23 

24 

25 

HB 0338/02 

Section 18. Section 33-17-212, MCA, is amended to 

read: 

"33-17-212. Examination tequired. {1) After completion 

and filing of the application for license as required under 

33-17-211, the commissioner shall subject each applicant for 

license as agent or solicitor, unless exempted therefrom 

under subsection (5) below, to a personal written 

examination as to his competence to act as such agent or 

solicitor. 

(2) If the applicant is a firm or corporation, the 

examination shall be so taken by each individual who is to 

be named in the license as having authority to act for the 

applicant in its insurance transactions under the license. 

(3) Examination of an applicant for an agent's license 

shall cover all of the kinds of insurance foe which the 

applicant has applied to be licensed, as constituted by any 

one or more of the following classifications: 

(a) life insurance; 

(b) disability insurance; 

(C) property Insurance; for the pLi.rposes of this 

provision, "marine" insurance shall be deemed to be included 

1n ''property" insurance; 

(d} casualty insurance; 

(e} vehicle insurance; 

(f) surety insurance; 
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(4) Examination of an applicant tor a solicitor's 

license shall cover all the kinds of insurance, other than 

life, as to which the appointing agent is licensed. 

(5) This section shall not apply to, and no such 

examination shall be required of: 

(a) any individual lawfully licensed as an agent or 

solicitor as to the kind or kinds of insurance to be 

transacted as of or immediately prior to January 1, 1961, 

and thereafter continuing to be sc licensed; 

(b) any applicant for license covering the same kind 

or kinds of insurance as to which the applicant was licensed 

in this state, other than under a temporary license, within 

the 12 months next preceding date of application unless such 

previous license was suspended, revoked, or continuation 

thereof refused by the commissioner, except that the 

provisions of !his subsection (S)(b) do not aoply to title 

agents, as defined in [section 2]; 

(c) any applicant for license as nonresident agent, 

subject to reciprocal arrangements as provided for in this 

code; 

(d) all applicants for license as agent for an insurer 

that confines its business in this state substantially to 

the insuring of the property, interests, and risks of 
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farmers, if exempted from examination by the commissioner, 

in his discretion, upon written request of the lnsurer; 

(e) transportation ticket agents of co~~on carriers 

applying for license to solicit and sell only: 

(i) accident insurance ticket policies; or 

(ii) insurance of personal effects while being carried 

as baggage on such common carrier, as incidental to their 

duties as such transportation ticket agents; 

(f) agents' associations applying for license under 

33-17-205; 

tqt--tit±e-instlra"ee-aq~nt~7 

tht19.l mechanical breakdown insurance agents." 

Section 19. Section 33-17-213, .MCA, is amended to 

read: 

''33-17-213. Conduct of 

commissioner shall make any 

examinations. (l) 

examination required 

The 

under 

33-17-212 available to applicants with reasonable frequency 

and at a place in this state reasonably accessible to the 

applicants. The commissioner shall make any such examination 

available at his offices at Helena, Montana, at times within 

his discretion but at least once a month. 

(2) All the kinds of insurance or classes thereof, as 

referred to in 33-17-212(3), which the applicant proposes to 

transact under the license applied for shall be included in 

the same examination. 
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(3l :ne commissioner shall give, conduct, and grade 

all exa~i~ations in a fair and impartial manner and without 

unfair discrimination as between individuals examined. 

(4) The commissioner may require a reasonable waiting 

period before reexamination of an applicant who has failed 

to pass a previous examination covering the same kind or 

kinds of :nsurance. 

(5) ~he examination of a title agent, as defined in 

[section 2j, must include but is not limited to questions 

pertaining to the search and examination of title to real 

property, 1nsurance principles relating to title insurance, 

and the fiduciary duties and procedures of escrows, 

settlements, and closings of real estate transactions.'' 

Section 20. Section 33-17-1101, MCA, is amended to 

read: 

''33-~7-:101. Place of business -- display of license 

records. (l) Every agent shall have and maintain a place 

of business accessible to the publ1c. Such place of business 

shall be :nat whereln the licensee principally conducts 

transactio~s under his license. The address of such place 

shall appear upon the license, and the licensee shall 

pro:nptly :-.:;:_':.y the commissioner of a.ny change tht!reof. 

Nothing :nis section prohibits maintenance of such place 

of business 1n the licensee's place of residence. 

(2) :~e ~icense of the licensee and the license of 
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each solicitor appointed by and representing the licensee 

shall be conspicuously displayed in such place of business 

in a part thereof customarily open to the public. 

(3) The agent shall keep at his place of business 

complete records pertaining to transactions under his 

license and the licenses of his solicitors, for a period of 

at least 3 years after completion of the respective 

transactions, except that title~s, as defined in 

[section 2], shall retain records as provided in [sections 6 

and 15]." 

NEW SECTION. Section 21. Repealer. Section 33-25-103, 

MCA, is repealed. 

NEW SECTION. Section 22. Extension of authority. Any 

existing authority of the commissioner of insurance to make 

rules on the subject of the provisions of this act is 

extended to the provisions of this act. 

NEW SECTION. Section 23. Codification instruction. 

Sections 1 through Y9 15 are intended to be codified as an 

in~egral part of Title JJ, and the provisions of Title 33 

apply to sections through i9 15. 

NEW SECTION. Section 24. Severability. If a part of 

this act is invalid, all valid parts =hat are seve~able irom 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

1n effect in all valid applications that a~e severable from 
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HOUSE BILL NO. 338 

INTRODUCED BY ADDY, JONES, C, SMITH, LYNCH, HARP, 

PAVLOVICH, MERCER, SCHULTZ, BRADLEY, DANIELS, 

QUILICI, D. BROWN, KEATING, STIMATZ 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO TITLE INSURANCE; PROVIDING FOR THE 

LICENSING AND REGULATION OF TITLE INSURANCE AGENTS7-~HB 

HHAMfNA~f6N-6P-~f~bB-fNSHRANEB-PhA~S-ANB--~HE--fSSHANeH--6P 

eeH~fPfeA~BS--6P--AH~H6Rf~¥--~HERHP6Ry AND THE REGULATION OF 

CONTROLLED BUSINESS IN THE TITLE INSURANCE INDUSTRY; 

AMENDING SECTIONS 33-2-108, 33-2-851, 33-17-212, 33-17-213, 

AND 33-17-1101, MCA; AND REPEALING SECTION 33-25-103, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through 19 15], 33-25-101, and 33-25-102 may be cited as the 

"Montana Title Insurance Act•. 

NEN SECTION. Section 2. Definitions. As used in 

[sections 1 through 19 15], 33-25-101, and 33-25-102, the 

following definitions apply: 

(1) "Abstract" means a written representation, 

provided pursuant to a contract and expected to be relied 

upon by the person who has contracted for the receipt of 

that representation, listing all recorded conveyances, 

~-·-·· CQomc;( 
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instruments, or documents which, under the laws of this 

state, impart constructive notice regarding the chain of 

title to real property described in the abstract, 

includes .. abstract of title". 

Abstract 

(2) •Applicant" means a person, whether or not a 

prospective insured, who applies to a title insurer or title 

agent for a title insurance policy, but 'does not include a 

title agent. 

(3) 11 Approved attorney" means an attorney authorized 

to practice law in this state, except an agent or employee 

of a title insurer, whose certification as to the status of 

the title to real property a title insurer is willing to 

accept as the basis for issuance of a title insurance 

pclicy. 

(4) "Associate" means a: 

(a} corporation, partnership, or other business entity 

organized for profit, of which a producer of title business 

is a director, officer, partner, employee, or owner of 5% or 

more of its equity or capital; 

(b) franchisor or franchisee of a producer of title 

business; 

(c) spouse, parent, or child of a producer of title 

business: 

(d) corporation, partnership, or other business entity 

that controls, is controlled by, or is under common control 

-2- HB 338 

THIRD READING 



'. 

1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

•. 

HB 0338/03 

with a producer of title business: or 

(e) person with whom a producer of title business or 

an associate has an agreement, arrangement, understanding, 

or course of conduct having ·the purpose or substantial 

effect of evading the provisions of this title. 

(5) "Controlled business" means that portion of the 

business of title insurance in this state of a title insurer 

or title agent that is referred to it by a producer or 

associate having a financial int-erest in the title insurer 

or title agent. 

(6) "Financial interest" means a legal or beneficial 

interest that entitles the holder, directly or indirectly, 

to 1\ or more of the net profits or net worth of the entity 

in which the interest is held. 

(7} "Preliminary report" means an offer to issue a 

title insurance policy subject to any exceptions stated in 

the report or other matters that may be incorporated by 

reference therein. Preliminary report inCludes a commitment 

or binder. 

(8) (a) 11 Producer of title business" or •producer" 

means a person, corporation, partnership, or other business 

entity, including an officer, director, or owner of 5\ or 

more of the equity or capital thereof, engaged in this state 

in the trade, business, occupation, or profession of: 

(i) buying or selling interests in real property; 
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by interests in real 

(iii) acting as broker, agent, or representative of a 

person described in subsection (8)(a)(i) or (8)(a)(ii). 

(b) "Producer of title business .. does not include an 

attorney licensed to practice law in this state. 

( 9) "Rate" means fees for: 

(a) issuing a title insurance policy, including any 

service charge or fee for the issuance; 

(b) abstracting, searching, and examining title to 

real property when prepared or issued in contemplation of or 

in conjunction with the issuance of a title insurance 

policy; and 

(c) preparing or issuing preliminary reports, 

commitments, binders, or similar products prepared or issued 

in contemplation of or in conjunction with the issuance of a 

title insurance policy. 

(10) "Refer" means to direct, cause to be directedr or 

exercise an influence over the direction of title insurance 

business, whether or not the cons~nt or approval of another 

person is sought or obtained with respect to the referral. 

(11) (a) "Title agent" means a person who holds a valid 

title agent's license and is authorized in writing by a 

title insurer to: 

(i) solicit title insurance business; 
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{ii) collect rates; 

(iii) determine insurability in accordance with 

underwriting rules a-nd standards of the insurer; or 

(iv) issue policies of the title insurer. 

(b) ••Title agent-" does not include 

attorney. 

( 12) ''Title insurance business" means: 

an approved 

(a) issuing or offering to issue a title insurance 

policy as an insurer; 

(b) transacting or proposing to transact any of the 

following as a title insurer or title agent, in 

contemplation of or in conjunction with the issuance of a 

title insurance policy: 

(i) soliciting or negotiating the issuance of a title 

insurance policy; 

(ii) guaranteeing, warranting, or otherwise insuring 

the correctness of title searches: 

(iii} handling escrows, settlements, or closings; 

(iv) executing title insurance policies, reports, 

commitments, binders, and endorsements: 

(v) effecting contracts of reinsurance: or 

(vi) abstracting, searching, or examining titles; 

(c) transacting, as a title insurer or agent, matters 

subsequent to the issuance of a title insurance policy ~nd 

arising cut of the policy; or 
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(d) doing or proposing to do business that, in 

substance, is equivalent to any of the activities described 

in subsections (l2)(a) through (12)(c) in a manner designed 

to evade the provisions of this title. 

(13) "Title insurance policy" means a contract by 

which, subject to its stated terms and conditions, a title 

insurer insures or indemnifies the insured against loss or 

damage sustained by reason of: 

(a) defects in or liens or encumbrances on the title 

to the stated property; 

(b) unmarketabi1ity 

property; or 

of the title to the stated 

(c) invalidity or unenforceability of liens or 

encumbrances on the stated property. 

( 14) "Title insurer•• means an insurer formed and 

authorized under the laws of this state to transact the 

business of title insurance in this state or a foreign or 

alien insurer so authorized. 

(15} "Title plant" means a set of privately maintained 

records in which entries have been made of documents 

imgprting constructive notice, under the law, of matters 

affecting title to real property, an interest therein, or an 

encumbrance thereon, that have been filed or recorded in the 

jurisdiction for which the title plant is maintained and 

from which the ownership of real property within the 
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jurisdiction can be ascertained a-nd liens, encumbrances, 

defects, and clouds on title to the real property can be 

determined .. 

NEW SECTION. Section 3. Application. (1) [Sections 1 

through %9 !1], 33-25-101, and 33-25-102 apply to all title 

insurers, title insurance rating organizations, title 

agents, applicants for title insurance, title insurance 

policyholders, and all other persons engaged in title 

insurance business in this state. 

(2) [Sections 1 through H 15], 33-25-101, and 

33-25-102 do not authorize the practice of law by a person 

who is not licensed to practice law in this state, and 

[sections 1 through 19 15], 33-25-101, and 33-25-102 do not 

authorize the commissioner to regulate the practice of law. 

NEW SECTION. Section 4. Abstracts of title 

distinguished from title insurance policy and preliminary 

report.. (1) A title insurance policy is not an abstract of 

title or representation as to the condition of title to the 

stated property. 

(2) A preliminary report is not an abstract of title. 

The rights, duties, and liabilities applicable to the 

preparation and 

applicable to the 

issuance of 

issuance of 

an abstract of title are not 

a preliminary report. A 

preliminary report does not constitute a representation as 

to the condition of title to real property, but constitutes 
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a sta-tement of the terms and conditions upon which the 

issuer is willing to issue its title insurance policy. 

NEW SECTION. Section 5. Limitations on authbrity. (1) 

An insurer that transacts or is licensed to transact a class 

or kind of insurance other than title insurance is not 

eliqible for the issuance or renewal of a license to 

transact the business of title insurance in this state and 

may not transact, underwrite, or issue title insurance. 

{2) A title insurer may not engage in the business of 

guaranteeing payment of the principal or interest of bonds 

or mortgages. 

(3) A title insurer may not engage in the business of 

guaranteeing the obligations of other persons, except its 

title agents or approved attorneys in the normal course of 

its business. 

NEW SECTION. Section 6. Underwriting standards 

record retention. (1) A title insurer may not issue a title 

insurance policy unless it, its title agent, or an approved 

attorney has conducted a reasonable search and examination 

of the title and made a determination of insurability of 

title in accordance with sound underwriting practices. The 

title insurer or title agent must preserve and retain in its 

files evidence of the examination of title and determination 

of insurability. The title insurer or title agent may keep 

original evidence or may establish in the regular course of 

-a- HB 338 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

business a system of 

evidence by any 

recording, copying, or 

process that accurately 

HB 0338/03 

reproducing 

and legibly 

reproduces, or forms a durable medium for reproducing, the 

contents of the original. 

(21 Subsection Ill does not apply to: 

(a) a title insurer assuming liability through a 

contract of reinsurance; or 

(b) a title insurer acting as coinsurer if one of the 

other coinsuring title insurers has complied with subsection 

(l). 

( 31 Except as allowed by rules adopted by the 

commissioner, no title irisurer or title agent may knowingly 

issue an owner's title insurance policy or commitment to 

insure unless all outstanding enforceable recorded liens or 

other interests against the property title to be insured are 

shown. 

(4) An insurer issuing a policy in violation of this 

section is estopped, as a matter of law, to deny the 

validity of the policy as to any claim or demand of the 

insured or assigns arising thereunder. 

NEW SECTION. Section 7. Escrow, closing, or 

settlement services -- title indemnification -- maintenance 

of accounts -- rules. (1) A title insurer or title agent may 

provide escrow1 settlement, or closing services, or any 

combination thereof, and may operate as an escrow, 

-9- HB 338 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

HB 0338/03 

settlement, or closing agent, subject to the Provisions of 

subsections (2) and (3), 

(21 A title insurer or title agent shall: 

(a) deposit funds accepted in connection with an 

escrow, settlement, closing, or title indemnification in a 

separate fiduciary trust account in a bank or other 

financial institution insured by an agency of the federal 

government and segregate the funds by escrow, settlement, 

closing, or title indemnification in its records. The funds 

are the property of the person entitled thereto under the 

terms of the escrow, settlement, closing, or title 

indemnification and are not subject to debts of the title 

insurer or title agent. A title insurer or agent may use 

such funds only in accordance with the terms of the 

individual escrow, settlement, closing, or title 

~ndemnification under which the funds are accepted. 

(bl pay interest on funds, deposited with it in 

connection with an escrow, settlement, closing, or title 

indemnification, to the depositing person or as otherwise 

provided by the terms thereof; 

(c) maintain separate records of all receipts and 

disbursements of escrow, settlement, closing, or title 

indemnification funds; and 

(d) comply with rules adopted by the commissioner 

pertaining to escrow, settlement, closing, or title 
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indemnification transactions. 

(3) A title aqent must keep books of account, records, 

and vouchers pertaining to any escrow, closing, settlement, 

or -title indemnification business transacted, in such a 

manner that the commissioner or his authorized 

r.epresentative may readily ascertain, under the authority of 

33-1-402, whether the title aqent has complied with all 

applicable provisions of this title. 

NEW SECTION. Section 8. Disapproval of agency 

title contracts. (l) The commissioner may disapprove a 

agency contract between a title agent and title insurer, 

upon appropriate notice to the parties to the contract, if 

he finds that the contract, together with all amendments and 

related documents: 

(a) does not provide for adequate monitoring of the 

agent's financial transactions; or 

(b) provides for inadequate, unreasonable, or 

excessive amounts to be paid to or retained by the title 

agent. Factors the commissioner may consider in this 

determination include but are not limited to the agent's 

duties under t·he contract and the general level of amounts 

paid to or retained by other title agents in the state 

performing o~ assuming comparable duties. 

(2) No person may act as a title agent under an agency 

contract that has been disapproved by the commissioner. 
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NEW SECTION. Section 9. Report of claims. A title 

aqent must immediately report every loss claim to the title 

insurer that issued the policy against which the claim is 

presented. 

NEW SECTION. Section 10. Refusal, suspension, or 

revocation of title agent's license. (1) In addition to the 

causes provided in 33-17-1001, the commissioner may refuse 

to license a person as a title agent or may suspend or 

revoke a title agent's license if, after a hearing held 

after notice as required in 33-17-1001, he finds that the 

license applicant or licensee has: 

(a) lliade a material misstatement in an appliCation for 

a title agent license: 

(b) comminqled funds belonqinq to applicants, escrow 

participants, or others; 

(c) intentionally misrepresented the terms of a title 

insurance policy to an applicant or policyholder or has 

misrepresented material facts to, concealed ma·terial facts 

from, or made false statements to a party to an escrow, 

settlement, or closing transaction; 

(d) in the conduct of his affairs under his title 

agent's license, used coercive practices or shown himself to 

be financially irresponsible; 

(e) aided, abetted, or assisted another person in 

violatinq the provisions of this title or a rule adopted· by 
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the commissioner. 

(2) The commissioner may impose any other appropriate 

penalty provided for in this title. 

13} The commissioner may refuse, suspend, or revoke 

the license of a firm, corporation, or other business entity 

licensed as a title agent for the actions described in 

subsection (1) of any individual designated in the license 

to exercise its powers. 

NEW SECTION. Section 11. Sharing of rate proceeds. 

Title insurers and agents may share rate proceeds between or 

among themselves in any combination and may exchange 

business and share commissions as provided in 33-17-1103, 

unless the sharing of rate proceeds is an unlawful rebate or 

inducement under this title or is a payment of a forwarding 

fee or finders fee. 

NEW SECTION. Section 12. Prohibited practices 

referrals -- splitting charges -- exemptions. (lJ Except as 

provided in subsection {2), no person may: 

(a} give or accept a fee, rebate, or thing of value 

pursuant to an agreement or understanding that title 

insurance business will be referred to a title agent: or 

(b) give or accept a portion, split, oc percentage of 

a charge made or received for title insurance business in 

connection with a transaction involving real property in 

this state, ather than for services actually performed. 
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(2) (a) A person may pay a return on an investment, 

based on a percentage of an ownership interest in a title 

insurance agent or franchise relationship, if: 

(i) at or prior to the time of a referral a disclosure 

of the existence of the arrangement is made to the person 

being referred and, in connection with the referral, the 

person is provided a written estimate of the charge or range 

of charges generally made by the title agent to which the 

person is referred: and 

(ii) the person is not required to use a particular 

agent. 

(b) The following arrangements are not a violation of 

subsection (2)(a)(ii): 

(iJ an arrangement that requires a buyer, borrower, or 

seller to pay for the services of an attorney, credit 

reporting agency, or real estate appraiser chosen by a 

lender to represent the lender's interest in a real estate 

transaction; or 

(ii} an arrangement by which an attorney or law firm 

represents a client in a real estate transaction and issues 

or arranges for the issuance of a policy of title insurance 

in the transaction directly as agent or through a separate 

corporate title insurance agency that~~e established by 

that attorney or law firm and operated as an adjunct to his 

or its law practice. 
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(c) Failure to disclose a controlled business 

relationship is not a violation of subsection (2)(a)(i) if 

the failure was not intentional and resulted from a bona 

fide error, proven by a preponderance of the evidence. 

(3) This section does not prohibit: 

(a) the payment of a fee to an attorney for services 

actually rendered or by a title agent for services actually 

performed in the issuance of a title insurance policy; or 

(b) payment of a bona fide salary, compensation, or 

other payment for goods or facilities actually furnished or 

for services actually performed. 

NEW SECTION. Section 13. Prohibited practices 

penalties -- treble damages, court costs, and attorney fees 

injunction. (1) A person found to have violated the 

provisions of [section 12] is jointly and severally liabl~ 

to the person charged for the title insurance business 

involved in the violation for an amount equal to three times 

the amount of the charge paid for the business. 

(2) In a civil action based on [section 12} and this 

section, the court may award to the prevailing party court 

costs plus reasonable attorney fees. 

(3) The commissioner may bring a civil action to 

enjoin a violation of [section 12). 

NEW SECTION. Section 14. Prohibited practices 

producer and associates -- prohibition of favored agent or 
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insurer. No producer or associate may, directly or 

indirectly, require as a condition, agreement, or 

understanding of pr-oviding another person a loan, loan 

extension, credit, sale, property, contract, lease, or 

service that the other person obtain title insurance of any 

kind from a particular title insurer or title aq.ent. No 

title insurer or title agent may knowingly participate in a 

plan or transaction prohibited by this section. 

NEW SECTION. Section 15. Notice of issuance of 

mortgagee policy. (l) A title insurer or title agent that 

issues a mortgagee's policy of title insurance on a loan 

made simultaneous to the purchase of all or part of the 

property sec"uring the loan, when no owner's policy has been 

ordered, must inform the borrower in writing that the 

mortgagee's policy is to be issued, that the mortgagee's 

policy does not protect the borrower, and that the borrower 

may obtain an owner's title insurance policy for his 

protection. This notice must be provided, on a form 

prescribed by the commissioner, before issuance of the 

mortgagee's policy. 

(2) If the borrower elects not to purchase an owner's 

title insurance policy, the title insurer or title agent 

must obtain from him a statement in writing that the notice 

ha_s been received and that the borrower waives the right to 

pu·rchase an owner's title insurance policy. If the buyer 
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refuses to provide the statement and waiver, the title 

i_nsurer or title agent must so note in the file. The 

statement and waiver must be on a form prescribed by the 

commissioner and must be retained by the title insurer or 

title agent for at least 5 years after receipt. 

NEW-SEe~feN~--seetien-l6~--~itle-p%ants-----req~irement 

---staftftftrds----i~mitst±ons-on-ss%e----rH%~s·--t%t-No-person 

may--aet--as--a-tit~e-insuranee-a~ent-and-no-title-in~~renee 

a~ent-may-transaet-the-bus~ness-er-t~tie-*ns~ranee--in--thts 

state-Hn±ess-tfte-agent-maintains-a-tit%e-p%ant-!or-wh±eh-the 

eommissioner--has--issued--a--eerti!±eate--o£-author±ty-or-a 

permit-witftout-inspeetion-a~der-the-prov~siofte--of--tseetion 

H-or-l!lh 

tit--~he--eommissioner--sha!%--aaopt-r~iee-esteb!ishin~ 

s~aftrlare~-fer-op~ration-ef-tit!e-p%ants-in-this-stateo---~he 

raie~--may-include-standards-£or-traet-±nd±cesr-generai-name 

±ndieesT-mapsT-piateT-and-other-or9anizing-de¥ieeeo 

t3t--Nething-in-en±s-seetieft-preveftts-two-or-more-titie 

a9en~s-£rom-owning-aftd-maintainiftq-a-titie--±nsarance--p!ant 

tegetfter-for-the±r-;o±nt-~seT 

t4t--No--titie--aqent--may-seii-or-otherwise-transfer-a 

titie-p%ant-ttniees-the-commissioner-first--inspeets--it--and 

determines-it-is-±n-eompiianee-with-this-titie-and-the-raies 

or--the--eommi~siofter.---~he--eommissioner--shai%--cond~et-a 

complianee-inspeetion-~pon-reqtte~t• 
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NEW-SEe~£eN~--seetion-%~~--~itle-plants-----eertiEieate 

eE--a~therity------inspeetiens~--tlt-A-title-aqent-may-apply 

for-a-title-piant-eert±£ieete-o£-aatfter~ty-on-forms-prev±aea 

by-the-eemm~ss~oner• 

t~t--~he--eemmissiener--m~st--iss~e---a---tit%e---plant 

eert~f~eaee---er--s~therity--to--a--titie--a9ent--*£;--a£~er 

±nspee~±en-eE-tfte-piant;-tfte-eemm±ss±oner--£±nds--tfte--e+t!e 

p%ant---~n--eompiianee--with--this--titie--and--t±tie--p%ant 

standards-estabiished-by-the-eemmissioner. 

t3t--A-eertifieate-o£-aHthority-eontin~es-from-the-date 

issHed-Hnti%-saie-er-other-trans£er-o£-a-piant-Hn~ess-sooner 

revo~ed-by-the-comm±ssioner-er-re±inqH±shed-by--the--heider• 

t4t--~he--eommiss~ener--must-inspeet-a-titie-piant-when 

reqH±red-ander-fseetions-l6-and-±9t-and-this--seetion.---~he 

eemm±ss~oner-may-inspeet-a-title-plant-at-any-time-~nder-the 

a~therity---ef---33-i-48i--and--reve~e--the--eert~Eieate--oE 

aHthority-o£-a-title-piant-foHnd-to-be--not--in--complianee7 

a£ter-a-hearing-he%d-pHrsHant-to-this-titieo 

tSt--~he--eemmissioner--may--eontract--with-a-qHa%ified 

persen7-firmr-or-orqanizatien-to-eendHet--~nspeetions--~nder 

this-seet±ono 

NEN-SEe~ieN.--seetion-%8•--eosts-of-inspeetien-e£-title 

p%ants------rHies.--A-t%tie-aqent-s"ai%-pay-the-eommissioner 

an--inspeetien--£ee--8ased--ea--t"e--reasonabie---eest3---of 

~nspee~ion,--as-est8biis"ed-by-r~i~-by-the-commissio~ero--fn 
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estebiiahin~-an-inapeeti~n-EeeT-~he-ea.missiener-may-ine%ade 

s~eh--eests--as--eravel--expenses7--a---reaseftab%e---e•pense 

a!iewanee7--and--eempensation--et--reasonabie--retea--of--an 

inspeeeer~ 

NBH-see~feN~--s~~tion-%9~--Permit--withoat---inspeetion 

for-existing-titie-piants----appiieation~--ttt-A-titie-agent 

transaet~ng--the--h~siness--ef-tttle-ins~ranee-en-eeteber-%7 
i9B57 -may-appiy-for-a-titie-piant-permit-withoat--inspeetion 

by--9eeember--3ty-t985,-and-may-net-transact-the-b~s~neas-ef 

titie-insHranee-e£ter-a~%y-i;-i986,-ttn%ess-he-has-reeeived-a 

temperary--permit--er--eerti£icate--ef--acthority--frem--the 

eemaissienerT 

tit--A--titie-aqent-shaii-appiy-for-a-temporary-permit7 

en-£erms-proYided-by-the-eemmissioner,-previding-in£ormatien 

r~a~ensbiy-reqttired-by-the-eemaissiener-that-shows-that--the 

aqent--aain~ains-an-adeq~ate-an8-eempiete-tit%e-pien~-in-~he 

eeun~y-where-he-intends-to-do-bHs~ness.--~he--title--insurer 

with--whem--the--a~ene--intends-to-de-bHsiness-mHst-sign-the 

app!ieatien-eerti£yin~-that-the-agent-is--~nown--to--have--a 

good--repHtat%on--and-is-wo~thy-o£-pub%ie-trttst-snd-that-the 

insHrer-knows-o~-no-£aet-or-eonditien-that-weHid--disqHaii£y 

the-agent-£rem-reeeiving-the-permit. 

t3t--f~--the--eommissiener--denies-an-app%teation-£or-a 

permit-without-inspeetion;--the--applieant--may--reqHest--an 

inspeetion-of-his-titie-piant-and-app!y-for-a-eerti£ieate-of 
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aatho~ity-as-p~evided-in-tseetien-iTt~ 

t+t--A--titie--a~ent--who-~~eeives-a-titie-piant-permit 

withoat-inspee~ion-ia-not-relieved--ef--the--req~irement--o£ 

iftspeet!en--Hpen--saie--or-~rans£er-ef-the-ei~te-piant-er-as 

required-by-the-e~ss±ener-under~33-%-4&~. 

t5t--A-permit-wi~fte~~--iftspeetioft--eentift~es--~rom--ehe 

~a~e--~ssued-un~i%-saie-er-ether-trans£er-e£-a-pianeT-uniess 

seener-reve~ed-by-the-eemmissienerT 

t6t--After-inspeeeion;-the-eemmissioner--may--reYoke--a 

permit-ef-a-tt~le-piant-Eound-te-be-net-in-eemplianeeT-after 

a-hea~inq-heid-pHrsuant-te-this-titie• 

Section 16. Section 33-2-108, MCA, is amended to ~ead: 

"33-2-108. Combinations of insuring powers. ( 1) Except 

as provided in subsections (2), (3), and (4) and [section 

il, an insu~er which othe~wise qualifies therefor may be 

autho~ized to transact any one kind or combination of kinds 

of insurance as defined in 33-1-205 through 33-1-212. 

(2) A life insurer may also grant annuities but shall 

not be authorized to transact any other kind of insur"ance 

other than disability, except that if the insurer is 

otherwise qualified therefor, the commissioner shall 

continue to so authorize any life insurer which, immediately 

prior to January 1, 1961, was lawfully authorized to 

transact in this state a kind o~ kinds of insurance in 

addition to life and disability. 
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(3) A reciprocal insurer shall not transact life 

insurance a 

(4) A title insurer shall be a stock insurer." 

Section 17. Section 33-2-851, MCA, is amended to read: 

"33-2-851. Special investments by title insurer. (l) 

In addition to other investments eligible under this part, a 

title insurer may invest and have invested an amount not. 

exceeding 50\ of its paid-in capital stock in its abs~raet 

title plant, as defined in (section 2), and equipment and, 

with the commissioner's consent, in stock of abstract 

companies and of title agents as defined in (section 2). %r 

the--insarer--trensaets--kinds--of--i~s~~aftee-in-add±eioa-to 

eH:ie-:i-nsttre:nee,--for--t:l'te--l'ttrposes--ef--this--sect±on--its 

paid-in--capitai--stoe~--sha~l--be--prorated--bet:ween--titie 

insurance-8nd~stteh-other-tnsarenees-upon-the--basis--o£--the 

reseryes--main~a±ned-by-~he-in~ttrer-£eP-the-¥ariett~-kinds-o£ 

insttranee7-bttt-the-eapital-so-assi~ned--to--title--in~Hranee 

sha%%-ift-fte-event-he-%ess-than-$%88Teee~ 

12) Investments authorized by this section shall not 

be credited against the insurer's required unearned premium 

or guaranty fund reserve provided for under 33-2-517. 

(3) Any such abst•aet title plant and equipment shall 

not be so allowed as an asset in any determination of the 

insurer's financial condition at a value greater than actual 

cost ... 
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Section 18. Section 33-17-212, MCA, is amended to 

read: 

"33-17-212. Examination required. (1) After completion 

and filing of the application for license as required under 

33-17-211, the commissioner shall subject each applicant for 

license as agent or solicitor, unless exempted therefrom 

under subsection t5t ~ below, to a personal written 

examination as to his competence to act as such agent or 

solicitor. 

(2) If the applicant is a firm or corporation, the 

examination shall be so taken by each individual who is to 

be named in the license as having authority to act for the 

applicant in its insurance transactions under the license. 

(3) Examination of an applicant for an agent's license 

shall cover all of the kinds of insurance for which the 

applicant has applied to be licensed, as constituted by any 

one or more of the following classificatiqns: 

(a) life insurance: 

(b) disability insurance~ 

(c) property insurance; for the purposes of this 

provision, "marine" insurance shall be deemed to be included 

in "property'' insurance: 

ld) casualty insurance; 

le) vehicle insurance: 

(f) surety insurance; 
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(9) credit life and disability insuranceL 

(h) title insurance. 

HB'0338/03 

(4) Examination of an applicant for a solicitor's 

license shall cover all the kinds of insurance, other than 

life, as to which the appointinq agent is licensed. 

(5) THE COMMISSIONER SHALL ASSESS A FEE FOR 

ADMINISTERING THE EXAMINATION TO AN APPLICANT FOR A TITLE 

INSURANCE AGENT'S LICENSE THAT IS CALCULATED TO COVER THE 

COST OF ADMINISTRATION OF THE EXAMINATION. 

t5tl!l This· section shall not apply to, and no such 

examination shall be required of: 

(a) any individual lawfully licensed as an agent or 

solicitor as to the kind or kinds 'Of insurance to be 

transacted as of or immediately prior to January 1, 1961, 

and thereafter continuing to be so licensed; 

(b) any applicant for license covering the same kind 

or kinds of insurance as to which the applicant was licensed 

in this state, other than under a temporary license, within 

the 12 months next preceding date of application unless such 

previous license was suspended, revoked, or continuation 

thereof refused by the commissioner, except that the 

provisions of this subsection t5t(6)(b) do not apply to 

title agents, as defined in [section 2]; 

(c) any applicant for license as nonresident agent, 

subject .to reciprocal arrangements as provided for in this 
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code; 

(d) all applicants for license as agent for an insurer 

that confines its business in this state substantially to 

the insuring of the property, interests, and risks of 

farmers, if exempted from examination by the commissioner, 

in his discretion, upon written request of the insurer; 

(e) transportation ticket agents of common carriers 

applying for license to solicit and sell only: 

(i) accident insurance ticket policies; or 

(ii) insurance of personal effects while being carried 

as baggage on such common carrier, as incidental to their 

duties-as such transportation ticket agents; 

(f) agents' associations applying for license under 

33-17-205; 

tgt--~i~±e-ins~renee-agea~s; 

thti21 mechanical breakdown insurance agents." 

Section 19. Section 33-17-213, MCA, is amended to 

read: 

"33-17-213. conduct of examinations. (1) The 

commissioner shall make any examination required under 

33-17-212 available to applicants with reasonable frequency 

and at a place in this state reasonably accessible to the 

applicants. The commissioner shall make any such examination 

available at his offices at Helena, Montana, at times within 

his discretion but at least once a month. 
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(2) All the kinds of insurance or classes thereof, as 

referred to in 33-17-212(3), which the applicant proposes to 

transact under the license applied for shall be included in 

the same examination. 

(3) The commissioner shall give, conduct, and grade 

all examinations in a fair and impartial manner and without 

unfair discrimination as between individuals examined. 

(4) The commissioner may require a reasonable waiting 

period before reexamination of an applicant who has failed 

to pass a previous examination covering the same kind or 

kinds of insurance. 

(5) The examination of a title agent, as defined in 

[section 2], must include but is not limited to questions 

pertaining to the search and examination of title to real 

property, insurance principles relating to title insurance, 

and the fiduciary duties and procedures of escrows, 

settlements, and closings of real estate transactions. 11 

Section 20. Section 33-17-1101, MCA, is amended to 

read: 

"33-17-1101. Place of business -- display of license 

records. (1) Every agent shall have and maintain a place 

of business accessible to the public. Such place of business 

shall be that wherein the licensee principally conducts 

transactions under his license. The address of such place 

shall appear upon the license, and the licensee shall 

-25- HB 338 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0338/03 

promptly notify the commissioner of any change thereof. 

Nothing in this section prohibits maintenance of such place 

of business in the licensee's place of residence. 

(2) The license of the licensee and the license of 

each solicitor appointed by and representing the licensee 

shall be conspicuously displayed in such place of business 

in a part thereof customarily open to the public. 

(3) The agent shall keep at his place of business 

complete records pertaining to transactions under his 

license and the licenses of his solicitors, for a period of 

at least 3 years after completion of the respective 

transactions, except that title agents, as defined in 

(section 21, shall retain records as provided in (sections 6 

and 15]." 

NEW SECTION. Section 21. Repealer. Section 33-25-103, 

MCA, is repealed. 

NEW SECTION. Section 22. Extension of authority. Any 

existing authority of the commissioner of insurance to rn_~ke 

rules on the subject of the provisions of this act is 

extended to the provisions of this act. 

NEW SECTION. Section 23. Codification instruction. 

Sections 1 through %9 li are intended to be codified as an 

integral part of Title 33, and the provisions of Title 33 

apply to sections l through 19 15. 

NEW SECTION. Section 24. Severability. If a part of 
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1 tltis act is invalid, all valid parts that a·re severable from 

2 .the invalid part remain in effect. If a part of this act is 

3 invalid in one .or more of its ~pplications, the part remains 

4 in effect in all valid applications that are severable from 

5 the invalid applications .. 

-End-
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STANDING COMMITTEE REPORT 
SENATE 

MR. PRESIDENT 

We. your comrmltae on. BUSINESS & INDUSTRY 

having had under considerataon 

blue third readang copy I color 

GENERALLY REVISE TITLE INSURANCE LAWS 

Respectfully report as follows: 

be amended as follows: 

1. Title, line 13. 
Following: line 12 
Strike: "AN0 11 

Following: "33-17-1101, •• 
Insert: 11 AND 33-17-1102," 

2. Page 3, line 20. 
Following: • (8)" 
Strike: • (a) • 

3. Page 3, line 25. 
Following: line 25 
Strike: •• (i)"' 
Insert: 11 (a) 11 

4. Page 4, line 1. 
Following: page 3 
Strike: •• {ii)" 
Insert: "(b)" 

5. Page 4, line 3. 
Following: line 2 
Strike: "(iii)" 
Insert: "(c) 11 

{continued) 

ll'ltKil»: 

'll'll:l!!lxR~ 

.. "'-\llc.!LU.. . .. 19 ... 8.~ ... 
Page 1 of 3 

HOUSE BILL 
. No. 338 

HOUSE BILL 338 
No ... 

Jl!/i!t 
Cha1rman. 

'\ 

'I 

0 

0 

Page 2 of 3 
House Bill 338 
Business & Industry 

6. Page 4, lines 5 and 6. 
Strike: subsection (b) in its entirety 

7. Page 8, line 8. 
Following: •insurance." 

' 

MARCH 27 85 
19 .. 

Insert: 11 An insurer authorized to transact any combination of kinds 
of insurance, including title insurance, under an existing certificate 
of authority may continue to do so until the certificate of authority 
is renewed effective June 1, 1986." 

8. Page 9t line 20. 
Following: ''insured" 
Strike: "or assigns" 

9. Page 10, line 17. 
Following: "pay" 
Insert: •any" 
Following: •interest" 
Insert: "received" 
Following: "funds" 
Strike: 11

1
11 

10. Page 14, line 3. 
Following: "insurance" 
Strike: "agent or franchise relationship" 
Insert: "aqency" 

11. Page 22, line 7. 
Following: "-f;=t=-" 
Strike: • ill" 
Insert: "(5)" 

12. Page 23, lines 6 through 9. 
Strike: subsection 5 in its entirety 
Renumber: subsequent subsection 

13. Page 23, line 22. 
Following: "~" 
Strike: "(6)" 
Insert: "1'5f" 

(continued on page 3) 
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14. Page 26, line 15 • 
Following: line 14 

MARCH 27 as 
19 .. 

Insert: "Section 21. Section 33-17-1102, MCA, is amended to read: 
"33-17-1102. Reporting and accounting for premiums. (1) All premiums 
or return premiums received by an agent or solicitor shall be trust 
funds so received by the licensee in a fiduciary capacity, and the 
agent or solicitor shall in the applicable regular course of business 
account for and pay the same to the insured, insurer, or agent 
entitled thereto.S:~Exce t for a tit \ a efi e · · 
if the licensee es ablishes a separate deposit for funds so belonging 
tO others in order to avoid a commingling of such fiduciary funds 
with his own funds, he may deposit and commingle in the same such 
separate deposit all such funds belonging to others so long as the 
amount of such deposit so held for each respective other person is 
reasonably ascertainable from the records and accoun-ts of the 
licensee. (2) Any agent or solicitor who, not being lawfully 
entitled thereto, diverts or appropriates such funds or any portion 
thereof to his own use is, upon conviction, guilty of theft and 
shall be punished as provided by law." " 

Renumber: subsequent sections 

.~~L, .... 
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HOUSE BILL NO. 338 

INTRODUCED BY ADDY, JONES, C. SMITH, LYNCH, HARP, 

PAVLOVICH, MERCER, SCHULTZ, BRADLEY, DANIELS, 

QUILICI, D. BROWN, KEATING, STIMATZ 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO TITLE INSURANCE; PROVIDING FOR THE 

LICENSING AND REGULATION OF TITLE INSURANCE AGENTS7 -~He 

BMAMfNA~f9N-eP-~f~bH-fHSHRAN€H-PbAH~S-AHB--¥HE--fSSHAN€E--ep 

€ER~fPf€A~HS--eP--AH~H6RfT¥--THHRBP6R7 AND THE REGULATION OF 

CONTROLLED BUSINESS IN THE TITLE INSURANCE INDUSTRY; 

AMENDING SECTIONS 33-2-108, 33-2-851, 33-17-212, 33-17-213, 

ANB 33-17-1101, AND 33-17-1102, MCA; AND REPEALING SECTION 

33-25-103, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through 19 15], 33-25-101, and 33-25-102 may be cited as the 

"Montana Title Insurance Act ... 

NEW SECTION. Section 2. Definitions. As used in 

[sections through l9 15], 33-25-101, and 33-25-102, the 

.following definitions apply: 

(1) 11 Abstract" means a written representation, 

provided pursuant to a contract and expected to be relied 

upon by the person who has contracted for the receipt of 

~n> """""''" c~ncn 
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that representation, listing all recorded conveyances, 

instruments, or documents which, under the laws of this 

state, impart constructive notice regarding the chain of 

title to real property described in the abstract. 

includes ''abstract of title''. 

Abstract 

(2) "Applicant" means a person, whether or not a 

prospective insured,. who applies to a title insurer or title 

agent for a title insurance policy, but does not include a 

title agent. 

(3) •Approved attorney" means an attorney authorized 

to practice law in this state, except an agent or employee 

of a title insurer, whose certification as to the status of 

the title to real property a title insurer is willing to 

accept as the basis for issuance of a title insurance 

policy. 

(4) "Associate" means a: 

(a) corporation, partnership, or other business entity 

organized for profit, of which a producer of title business 

is a director, officer, par.tner, employee, or owner of 5\ or 

more of its equity or capital; 

(b) franchisor or franchisee of a producer of title 

business: 

(c) spouse, parent, or child of a producer of title 

business; 

(d) corporation, partnership, or other bUsiness entity 
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that controls, is controlled by, or is under common control 

with a producer of title business; or 

(e) person with whom a producer of title business or 

an associate has an agreement, arrangement, understanding, 

or course of conduct having the purpose or substantial 

effect of evading the provisions of this title. 

(5) "Controlled business" means that portion of the 

business of title insurance in this state of a title insurer 

or title agent that is referred to it by a producer or 

associate having a financial interest in the title insurer 

or title agent. 

( 6) "Financial interest" means a legal or beneficial 

interest that entitles the holder, directly or indirectly, 

to 1\ or more of the net profits or net worth of the entity 

in which the inte~est is held. 

( 1) "Preliminary report •• means an offer to issue a 

title insurance policy subject to any exceptions stated in 

the report or other matters that may be incorporated by 

reference therein. Preliminary report includes a commitment 

or binde~. 

(8) tct "Producer of title busineSS 11 or "producer•• 

means a person, corporation, partnership, or other business 

entity, including an officer, director, or owner of 51 or 

more of the equity or capital thereof, engaged in this state 

in the trade, business, occupation, or profeSsion of: 
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titl!l buying or selling interests in real property; 

t~~t~ making loans 

property: or 

secured by interests in real 

tiiitifl acting as broker, agent, or representative of 

a person described in subsection (B)(a)(i) or (B)(a)(ii). 

tbt--•Prod~eer--er--titie-b~si~e~e4-deee-"o~-i~elHde-8" 

a~te~ftey-riee"sed-to-p~8etiee-%aw-±n-thie-eteteo 

( 9) "Rate 11 means fees for: 

(a) issuing a title insurance policy, including any 

service charge or fee for the issuance: 

(b) abstracting, searching, and examining title to 

real property when prepared or issued in contemplation of or 

in conjunction with the issuance of a title insurance 

policy; and 

(c) preparing or issuin9 preliminary reports, 

commitments, binders, or similar products prepared or issued 

in contemplation of or in conjunction with the issuance of a 

title insurance policy. 

(10) "Refer 11 means to direct, cause to be directed, or 

exercise an influence over the direction of title insurance 

business, whether or not the consent or approval of another 

person is sought or obtained with respect to the referral. 

(11) (a) "Title agent" means a person who holds a. valid 

title agent's license and is authorized in writing by a 

title insurer to: 
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(i) solicit title insurance business; 

(ii) collect rates; 

(iii) determine insurability in accordance with 

underwriting rules and standards of the insurer: or 

(iv) issue policies of the title insurer. 

(b) "Title agent" does not include 

attorney. 

(12) "Title insurance business" means: 

an approved 

(a) issuing or offering to issue a titl~ insurance 

policy as an insurer; 

(b) transacting or proposing to transact any of tte 

following as a title insurer or title agent, in 

contemplation of or in conjunction with the issuance of a 

title insurance policy: 

(i) soliciting or negotiating the issuance of a title 

insurance policy; 

(ii} guaranteeing, warranting, or otherwise insuring 

the correctness of title searches; 

(iii) handling escrows, settlements, or closings; 

(iv) executing title insurance policies, reports, 

conuni tments, binders, and endorsements;. 

(v) effecting contracts of reinsurance; or 

(vi) abstracting, searching, or examining titles; 

(c) transacting, as a title insurer or agent, matters 

subsequent to the issuance of a title insurance policy and 
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arising out of the policy; or 

(d) doing or proposing to do business that, in 

substance, is equivalent to any of the activities described 

in subsections (12)(a) through (12)(c) in a manner designed 

to evade the provisions of this title. 

(13) 11 Title insurance policy 11 means a contract by 

which, subject to its stated terms and conditions, a title 

insurer insures or indemnifies the insured against loss or 

damage sustained by reason of: 

(a) defects in or liens or encumbrances on the title 

to the stated property; 

(b) unmarketability 

property; or 

of the title to the stated 

(cJ invalidity or unenforceability of liens or 

encumbrances on the stated property. 

( 14) "Title insurer•• means an insurer formed and 

authorized under the laws of this state to transact the 

business of title insurance in this state or a foreign or 

alien insurer so authorized. 

(15) '1Title plant" means a set of privately maintained 

records in which entries have been made of documents 

imparting constructive notice, under the law, of matters 

affecting title to real property, an interest therein, or an 

encumbrance thereon, that have been filed or recorded in the 

jurisdiction for which the title plant is maintained and 
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from which the ownership of real property within the 

jurisdiction can be ascertained and liens, encumbrances, 

defects, and clouds on title to the real property can be 

determined. 

NEW SECTION. Section 3. Application. (1) [Sections 1 

through 19 15], 33-25-101, and 33-25-102 apply to all title 

insurers, title insurance rating organizations, title 

agents, applicants for title insurance, title insurance 

policyholders, and all other persons engaged in title 

insurance business in this state. 

[Sect ions 1 through l9 12.1, 33-25-101, and (2) 

33-25-102 do not authorize the practice of law by a person 

who is not licensed to practice law in this state, and 

[sections 1 through 19 15], 33-25-101, and 33-25-102 do not 

authorize the commissioner to regulate the practice of law. 

NEW SECTION. Section 4. Abstracts of title 

distinguished from title insurance policy and preliminary. 

report. (1) A title insurance policy is not an abstract of 

title or representatiOn as to the condition of title to the 

stated property. 

(2) A preliminary report is not an abstract of title. 

The rights, duties, and liabilities applicable to the 

preparation and issuance of an abstract of title are not 

applicable to the issuance of a preliminary report. A 

preliminary report does not constitute a representation as 
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to the condition of title to real property, but constitutes 

a statement of the terms and conditions upon which the 

issuer is willing to issue its title insurance policy. 

NEW SECTION. Section 5. Limitations on authority. (1} 

An insurer that transacts or is licensed to transact a class 

or kind of insurance other than title insurance is not 

eligible for the issuance or renewal of a license to 

transact the business of title insurance in this state and 

may not transact, underwrite, or issue title insurance. AN 

INSURER AUTHORIZED TO TRANSACT ANY COMBINATION OF KINDS OF 

INSURANCE, INCLUDING TITLE INSURANCE, UNDER AN EXISTING 

CERTIFICATE OF AUTHORITY MAY CONTINUE TO DO SO UNTIL THE 

CERTIFICATE OF AUTHORITY IS RENEWED EFFECTIVE JUNE 1, 1986. 

(2} A title insurer may not engage in the bu~iness of 

guaranteeing payment of the principal or interest of bonds 

or mortgages. 

(3) A title insurer may not engage in the business of 

guaranteeing the obligations of other persons, except its 

title agents or approved attorneys in the normal course of 

its business. 

NEW SECTION. Section 6. Underwriting standards 

record retention. (1) A title insurer may not issue a title 

insurance policy unless it, its title agent, or an approved 

attorney has conducted a reasonable search and examination 

of the title and made a determination of insurability of 
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title in. accordance with sound underwriting practices. The 

title insurer or title agent must preserve and retain in its 

files evidence of the examination of title and determination 

of insurability. The title insurer or title agent may keep 

original evidence or may establish in the regular course of 

business 

evidence 

a system of recording, copying, or reproducing 

by any process that accurately and legibly 

reproduces, or forms a durable medium for reproducing, the 

contents of the original. 

(2) Subsection (1) does not apply to: 

(a) a title insurer assuming liability through a 

contract of reinsurance; or 

(b) a title insurer acting as coinsurer if one of the 

other coinsuring title insurers has complied with subsection 

( 1) 0 

(3) Except as allowed by rules adopted by the 

commissioner, no title insurer or title agent may knowingly 

issue an owner's title insurance policy or commitment to 

insure unless all outstanding enforceable recorded liens or 

other interests against the property title to be insured are 

shown. 

{4) An insurer issuing a policy in violation of this 

section is estopped, as a matter of law, to deny the 

validity of the policy as to any claim or demand of the 

insured or-a~si;ns arising thereunder. 
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NEW SECTION. Section 7. Escrow, closing, or 

settlement services -- title indemnification maintenance 

of accounts-- rules. (l) A title insurer or title agent may 

provide escrow, settlement, or closing services, or any 

combination thereof, and may operate as an escrow, 

settlement, or closing agent, subject to the provisions of 

subsections (2) and (3). 

A title insurer or title agent shall: ( 2) 

(a) deposit funds accepted in connection with an 

escrow, settlement, closing, or title indemnification in a 

separate fiduciary trust account in a bank or other 

financial institution insured by an agency of the federal 

government and segregate the funds by escrow, settlement, 

closing, or title indemnification in its records. The funds 

are the property of the person entitled thereto under the 

terms of the escrow, settlement, closing, or title 

indemnification and are not subject to debts of the title 

insurer or title agent. A title insurer or agent may use 

such funds only in accordance with the terms of the 

individual escrow, settlement, closing, or title 

indemnification under which the funds are accepted. 

{b) pay ANY interest RECEIVED on funds, deposited with 

it in connection with an escrow, settlement, closing, or 

title indemnification, to the depositing person or as 

otherwise provided by the terms thereof; 
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(c) maintain separate records of all receipts and 

disbursements of escrow, settlement, closing, or title 

indemnification funds; and 

(d) comply with rules adopted by the commissioner 

pertaining to escrow, settlement, 

indemnification transactions. 

closing, or title 

(3) A title agent must keep books of account, records, 

and vouchers pertaining to any escrow, closing, settlement, 

or title indemnification business transacted, in such a 

manner that the conunissioner or his authorized 

representative may readily ascertain, under the authority of 

33-1-402, whether the title agent has complied with all 

applicable provisions of this title. 

NEW SECTION. Section 8. Disapproval of agency 

contracts. (1) The commissioner may disapprove a title 

agency contract between a title agent and title insurer, 

upon appropriate notice to the parties to the contract, if 

he finds 'that the contract, together with all amendments and 

related documents: 

(a) does not provide for adequate monitoring of the 

agent's financial transactions; or 

(b) provides for inadequate, unreasonable, or 

excessive amounts to be paid to or retained by the title 

agent. Factors the commissioner may consider in this 

determination inclUde but are not limited to the agent's 
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duties under the contract and the general level of amounts 

paid to or retained by other title agents in the state 

performing or assuming comparable duties. 

(2) No person may act as a title agent under an agency 

contract that has been disapproved by the commissioner. 

NEW SECTION~ Section 9. Report of cla~ms. A title 

agent must immediately report every loss claim to the title 

insurer that issued the policy against which the claim is 

presented. 

NEW SECTION. Section 10. Refusal, suspension, or 

revocation of title agent's license. (l) In addition to the 

causes provided in 33-17-1001, the commissioner may refuse 

to license a person as a title agent or may suspend or 

revoke a title agent's license if, after a hearing held 

after notice as required in 33-17-1001, he finds that the 

license applicant or licensee has: 

(a) made a material misstatement in an application for 

a title agent license; 

(b) commingled funds belonging to applicants, escro~ 

participants, or others; 

(c) intentionally misrepresented the terms of a title 

insurance policy to an applicant or policyholder or has 

misrepresented material facta to, concealed material facts 

from, or made false statements to a ~rty to an escrow, 

settlement, or closing transaction; 
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(d) in the conduct of his affairs under his title 

agent•s license, used coercive practices or shown himself to 

be financially irresponsible; 

(e) aided, abetted, or assisted another person in 

violating the provisions of this title or a rule adopted by 

the commissioner. 

(2) The co~~issioner may impose any other appropriate 

penalty provided for in this title. 

(3) The commissioner may refuse, suspend, or revoke 

the license of a firm, corporation, or other business entity 

licensed as a title agent for the actions desc:ibed i~ 

subsection (1} of any individual desi9nated in the license 

to exercise its powers. 

NEW SECTION. Section 11. Sharing of rate proceeds. 

Title insurers and agents may share rate proceeds between or 

among themselves in any combination and may exchange 

business and share commissions as provided in 33-17-1103, 

unless the sharing of rate proceeds is an unlawful rebate or 

inducement under this title or is a payment of a forwarding 

fee or finders fee. 

NEW SECTION. Section 12. Prohibited practices 

referrals -- splitting charges-- exemptions. (1) Except as 

provided in subsection (2), no person may: 

(a) give or accept a fee, rebate, or thing of value 

pursuant to an agreement or understanding· that title 
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insurance business will be referred to a title agent; or 

(b) give or accept a portion, split, or percentage of 

a charge made or received for title insurance business in 

connection with a transaction involving real property in 

this state, other than for services actually performed. 

(2) (a) A person may pay a return on an investment, 

based on a percentage of an ownership interest in a title 

insurance a~en~-o~-r~aneh~se-~ela~~o~ehip AGENCY, if: 

(i) at or prior to the time of a referrql a disclosure 

of the existence of the arrangement is made to the person 

being referred and, in connection with the referral, the 

person is provided a written estimate of the charge or range 

of charges generally made by the title agent to which the 

person is referred; and 

{ii) the person is not required to use a particular 

agent. 

(b) The following arrangements are not a violation of 

subsection (2)(a)(ii): 

(i) an arrangement that requires a buyer, borrower, or 

seller to pay for the services of an attorney, credit 

reporting agency, or real estate appraiser chosen by a 

lender to represent the lender's interest in a real estate 

transaction; or 

(ii} an arrangement by which an attorney or law firm 

represents a client in a real estate transaction and issues 
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or arranges for the issuance of a policy of title insurance 

in the transaction directly as agent or through a separate 

corporate title insurance agency that may be established by 

that attorney or law firm and operated as an adjunct to his 

or its law practice. 

(c) Failure to disclose a controlled business 

relationship is not a violation of subsection (2)(a)(i) if 

the failure was not intentional and resulted from a bona 

fide error, proven by a preponderance of the evidence. 

(3} This section does not prohibit: 

(a) the payment of a fee to an attorney for services 

actually rendered or by a title agent for services actually 

performed in the issuance of a title insurance policy; or 

(b) payment of a bona fide salary, compensation, or 

other payment for goods or facilities actually furnished or 

for services actually performed. 

NEW SECTION. Section 13. Prohibited practices 

penalties -- treble damages, court costs, and attorney fees 

injunction. (1} A person found to have violated the 

provisions of (section 12] is jointly and severally liable 

to the person charqed for the title insurance business 

involved in the violation for an amount equal to three times 

the amount of the charge paid for the business. 

(2) In a civil action based on [section 12) and this 

section, the court may award to the prevailing party court 
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costs plus reasonable attorney fees. 

(3} The commissioner may bring a civil action to 

enjoin a violation of [section 12]. 

NEW SECTION. Section 14. Prohibited practices 

producer and associates -- prohibition of favored agent or 

insurer. No producer or associate may, directly or 

indirectly, require as a condition, agreement, or 

understanding of providing another person a loan, loan 

extension, credit, sale, property, contract, lease, or 

service that the other person obtain title insurance of any 

kind from a particular title insurer or title agent. No 

title insurer or title agent may knowingly participate in a 

plan or transaction prohibited by this section. 

NEW SECTION. Section 15. Notice of issuance of 

mortgagee policy. (lJ A title insurer or title agent that 

issues a mortgagee's policy of title insurance on a loan 

made simultaneous to the purchase of all or part of the 

property securing the loan, when no owner's policy has been 

ordered, must inform the borrower in writing that the 

mortgagee's policy is to be issued, that the mortgagee's 

policy does not protect the borrower, and that the borrower 

may obtain an owner's title insurance policy for his 

protection. ThiS notice must be provided, on a form 

prescribed by the commissioner, before issuance of the 

mortgagee's policy. 
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(2) If the borrower elects not to purchase an owner's 

title insurance policy, the title insurer or title agent 

must obtain from him a statement in writing that the notice 

has been received and that the borrower waives the right to 

purchase an owner's title insurance policy. If the buyer 

refuses to provide the statement and waiver, the title 

insurer or title agent must so note in the file. The 

statement and waiver must be on a form prescribed by the 

commissioner and must be retained by the title insurer or 

title agent for at least 5 years after receipt. 

NEW-SE€~i6N•--Seetio~-l6.--Tit±e-p±~nt~-----reett~rement 

---st~nda~d~----lim±tations-on-~ale----r~leso--tlt-No-~ersen 

may--aet--as--a-t±t~e-±n~Hranee-agent-a~d-no-titie-±~~Hranee 

aqent-may-transaet-tke-bn~±ness-ef-t±tie-insttrance--±n--this 

stete-ttn~es~-the-agent-maint8ins-a-t±tle-plant-£or-wn±eh-the 

eommi~sioner--has--ieetted--a--eerti£ieate--of-attthor±ty-or-a 

permit-w±thottt-in~peet±on-dnder-the-previs±ons--o£--fseet±on 

i~-er-i9t• 

tit--~he--eommiss±oner--eha~~--a~opt-rtlies-e~tebi±sh±ng 

standards-£or-operation-of-titie-piant~-±n-thie-etateo---~he 

raiee--may-inelode-standards-£or-traet-±ndiee~,-general-name 

±nd±eee;-maps;-piater-and-other-orgen±~±ng-dev±ceeo 

t3t--Noth±ng-±n-thie-seetion-prevente-t•o-or-more-t±tle 

agente-from-own±ng-and-mainta±nin9-a-title--±nsttranee--plant 

tegether-£or-their-;o±nt-aseo 
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t4t--No--tit±e--a9ent--may-se±±-or-other•±se-transfer-a 

t±tie-plsnt-tl~±ess-the-eomm±ss±o~er-£±rst--±n~peet~--it--a~d 

determiftes-it-is-ift-eompi±anee-vith-this-t±tie-snd-the-r~ies 

ef--the--eommissionero---~he--eomm±ss±oae~--~hait--eondaet-a 

eompiianee-±ns~eetio~-ttpon-~~~tt~sto 

NEW-SEe~f9No--Sect±on-iTo--~±tie-pia~ts-----eert±~ieate 

o£--aatbority------inspeetions.--tit-A-t±t%e-a9ent-may-appiy 

£or-a-t±tie-plant-eertif±eate-o£-aatbority-en-£orms-proY±ded 

by-the-eomm±ss±onerv 

t~t--~he--eomm±ssioner--mast--issae---a---titie---piant 

eert±£±cate---e£--aathority--to--a--title--a~ent--±£,--a£ter 

±nspeetion-o£-tke-piant,-the-commissioner--tinds--the--t±tie 

piant---in--eompi±anee--•±tb--th±s--titie--and--tit±e--p±ant 

standards-established-by-the-commissionero 

t3t--A-eert±fieate-o£-aathority-eontinaee-£rom-the-date 

isstled-ant±i-saie-or-other-tranefer-o£-a-piant-~n~e~s-sooner 

revo~ed-by-the-eomm±ss±oner-er-rei±nqaished-by--the--hoidero 

t4t--~he--eommissioner--mast-±nspeet-a-titie-p±ant-when 

reqa±red-ander-tseetione-i6-and-±9t-and-this--eect±on.---The 

eommissioner-may-±nspeet-a-titie-piant-at-any-time-~nder-the 

anthor±ty---of---33-i-49~--anft--revo~e--the~-eer~±fieate--o£ 

a~thor±ty-o£-a-~±~le-piant-fo~nd-to-be--not--in--compiianeer 

a£ter-a-hear±n9-keid-pars~a~t-ee-th±e-tit±eo 

t5t--~~e--eomm±e~±oner--may--eontraet--w±tn-a-~aal±£ied 

~erson,-f±rm,-or-organization-to-eond~et--±nspect±ons--tlnder 
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th~~-seetion. 

NEW-SE€~19No--Seet~eft-%8o--eosts-o£-inspe~t±en-o£-e±tle 

~iants------r~leso--A-t~t~e-a~ent-sha%1-pay-the-eomm±~~ioner 

an--±nspeet±on--£ee--based--on--the--reasonabie---eosts---oE 

inspeet±ony--as-estabi±shed-by-r~ie-by-the-eomm±ss±oner.--%n 

establ±shing-an-±nspeet±on-£ee,-the-eommissione~-may-±nei~de 

saeh--costs--as--trave%--expenses,--a---reasonabie---eMpense 

ailowaneey--and--compensat±en--at--reasonabie--rates--o£--an 

±nspeetoro 

NBW-SES~f6No--Seetion-%9o--Permit--w±tho~t---inspection 

£or-existing-title-piants----appiieationo--tlt-A-t±tle-agent 

transaet±ng--the--b~sine~~--oE-titie-±nsttranee-oft-9e~o~e~-:, 

i985 7-may-apply-ror-a-~i~%e-p%ant-permi~-w±thoHt--±n~pee~ion 

by--Beeember--3±,-l985r-and-may-not-transact-the-&~e±ness-e£ 

tit%e-inscranee-a£ter-duly-ir-i986,-~nles~-he-has-received-a 

temporary--perm±t--or--eer~iE±eate--o£--a~thor±ty--£rom--the 

eomm±s~ionerT 

tzt--A--t±t%e-agent-shail-appiy-£or-a-temporary-perm±t7 

on-£orms-provided-8y-the-eomm±ss±oner,-proY±ding-information 

reasonabiy-required-by-the-eomm±ssioner-that-showe-that--the 

a~ent--ma±ntains-an-adequate-and-eompiete-t±tie-piant-in-the 

eottnty-where-he-intends-to-do-b~s±nese~--The--title--±nsttrer 

w±th--whom--the--agent--intends-to-do~bttsiness-must-s±gn-the 

appl±eat±on-cert±£y±n~-that-the-agent-±s--known--to--have--a 

good--reptttation--and-±s-worthy-of-publ±e-trtlst-and-that-t~e 
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±nsttrer-knows-or-ne-!aet-er-eondition-thet-wetlid--di~q~eii£y 

the-egent-£rom-reeeiv±ng-the-permitT 

t3t--f£--the--eomm±ssiener--denies-an-appiieation-Eor-a 

permit-withotl~-inspeetionT--the--appiieant--may--reqHest--an 

inspeetion-of-his-title-piant-and-apply-£o~-a-ee~ti£±eete-of 

attthority-es-prov±ded-in-tseetion-l~to 

t•t--A--t±tle--agent--who-reee~•es-e-t%tie-~iant-permit 

witheut-ins~eetion-is-not-rel±eved--of--the--reqttirement--ef 

inspect±on--Hpon--sa±e--or-transEer-of-the-titie-plant-or-as 

req~ired-by-the-eommiseioner-ttnder-33-±-49~, 

t5t--A-permit-withotlt--inspeetion--eontinuee--from--the 

date--issued-ttntil-sale-or-other-transfer-o£-a-piant,-ttnless 

eooner-revo~ed-by-the-commiss±onero 

t6t--After-inspectionT-the-eomm±ssioner--may--revo~e--a 

perm±t-o£-a-e±tle-plant-£ottnd-to-be-not-in-eemp±ianee,-after 

a-hearing-held-pttrSHant-to-this-titleo 

Section 16. Section 33-2-108, MCA, is amended to read: 

"33-2-108. Combinations of insuring powers. (1) Except 

as provided in subsections (2), (3), and (4) and [section 

~~ an insurer which otherwise qualifies therefor may be 

authorized to transact any one kind or combination of kinds 

of insurance as defined in 33-1-205 th~ough 33-1-212. 

(2) A life insurer may also grant annuities but shall 

not be authorized to transact any other kind of insurance 

other than disability, except that if the insurer is 
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otherwise qualified therefor, the commissioner shall 

continue to so authorize any life insurer which, immediately 

prior to January 1, 1961, was lawfully authorized to 

transact in this state a kind or kinds of insurance in 

addition to life and disability. 

(3) A reciprocal insurer shall not transact life 

insurance. 

(4) A title insurer shall be a stock insurer.'' 

Section 17. Section 33-2-851, MCA, is amended to read: 

"33-2-851. Special investments by title insurer. (1) 

In addition to other investments eligible under this part, a 

title insurer may invest and have invested an amount not 

exceeding 50% of its paid-in capital stock in its ~b~~r8et 

title plant, as defined in [section 2], and equipment and, 

with the commissioner's consent, in stock of abstract 

companies and of title agents as defined in [section 2]. ~f 

the--ins~rer--transnets--kinds--o£--ins~ranee-~~-add±~±en-to 

t~tie-ins~~anee7--£or--the--p~r~oses--o£--this--seetien--its 

paid-in--eapital--stoe~--shali--be--prorated--between--t±tle 

ins~ranee-and-sttch-other-ins~r8nces-upon-the--ba~i~--e£--the 

re~er~es--ma~ntained-by-the-instlrer-for-the-~arious-~i~ds-oE 

insttrance 7 -bttt-the-capital-so-assigned--to--titie--±nsaranee 

shall-±n-no-event-~e-less-th8n-$~99,966o 

(2) Investments authorized by this section shall not 

be credited against the insurer's required unearned premium 
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or guaranty fund reserve provided for under 33-2-517. 

(3) Any such abae~aee title plant and equipment shall 

not be so allowed as an asset in any determination of the 

insurer's financial condition at a value greater than actual 

cost.N 

Section 18. Section 33-17-212, MCA, is amended to 

read: 

"33-17-212. Examination required. (1) After completion 

and filing of the application for license as required under 

33-17-211, the commissioner shall subject each applicant for 

license as agent or solicitor, unless exempted therefrom 

under subsection tSt f!i 1il below, to a personal written 

examination as to his competence to act as such agent or 

solicitor. 

(2) If the app~icant is a firm or corporation, the 

examinatiOn shall be so taken by each individual who is to 

be named in the license as having authority to act for the 

applicant in its insurance transactions under the license. 

(3) Examination of an applicant for an age~t's license 

shall cover all of the kinds of insurance for which the 

applicant has applied to be licensed, as constituted by any 

one or more of the following classifications: 

(a) life insurance: 

(b) disability insurance; 

(c) property insurance; for the purposes of this 
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provision, "marine" insurance shall be deemed to be included 

in "property" insurance; 

(d) casualty insurance; 

(e) vehicle insurance; 

(f) surety insurance; 

(g) credit life and disability insurance1 

(h) title insurance. 

(4} Examination of an applicant for a solicitor's 

license shall cover all the kinds of insurance, other than 

life, as to which the appointing agent is licensed. 

tSt--~HB---eeMMISSI&NER---SHAbb---ASSESS---A---PEE--PBR 

A9MINIS~ERING-~HE-EMAMINA~IBN-~-AN-APPbi€AN~--PBR--A--~I~bE 

INSERANEE--ASENT~S--bi€ENSe--~HAT-IS-€Ab€ebA~BB-~9-€9VBR-THB 

€8ST-6P-ABMINISTRATIBN-8P-THB-BXAMINATI9N~ 

t5t~ This section shall not apply to, and no such 

examination shall be required of: 

(a) any individual lawfully licensed as an agent or 

solicitor as to the kind or kinds of insurance to be 

transacted as of or immediately prior to January 1, 1961, 

and thereafter continuing to be so licensed; 

(b} any applicant for license covering the same kind 

or kinds of insurance as to which the applicant was licensed 

in tnis state, other than under a temporary license, within 

the 12 months next preceding. date of application unless such 

previous license was suspended, revoked, or continuation 
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thereof refused by the commissioner, except that the 

provisions of this subsection t5tt6t(5)(b) do not apply to 

title agents, as defined in [section 2]: 

(c) any applicant for license as nonresident agent, 

subject to reciprocal arrangements as provided for in this 

code; 

(d) all applicants for license as agent for an insurer 

that confines its business in this state substantially to 

the insuring of the property, interests, and risks of 

farmers, if exempted from examination by the commissioner, 

in his discretion, upon written request of the insurer: 

(e) transportation ticket agents of common carriers 

applying for license to solicit and sell only; 

(i} accident insurance ticket policies; or 

(ii} insurance of personal effects while being carried 

as baggage on such Co.Rilllon carrier, as incidental to their 

duties as such transportation ticket agents; 

tf} agents' associations applying for license under 

33-17-205; 

tgt--title-ifts~ranee-ageft~S~ 

th.till mechanical breakdown insurance agents. tl 

Section 19. Section 33-17-213, MCA, is amended to 

read: 

"33-11-213. Conduct of 

commissioner shall make any 

-24-
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33-17-212 available to applicants with reasonable frequency 

and at a place in this state reasonably accessible to the 

applicants. The commissioner shall make any such examination 

available at his offices at Helena, Montana, at times within 

his discretion but at least once a month. 

(2) All the kinds of insurance or classes thereof, as 

referred to in 33-17-212(3), which- the applicant proposes to 

transact under the license applied for shall be included in 

the same examination. 

(3) The commissioner shall give, conduct, and grade 

all examinations in a fair and impartial manner and without 

unfair discrimination as between individuals examined. 

(4) The commissioner may require a reasonable waiting 

period before reexamination of an applicant who has failed 

to pass a previous examination covering the same kind or 

kinds of insurance. 

(5} The examination of a title agent, as defined in 

(section 2), must include but is not limited to questions 

pertaining to the search and examination of title to real 

property, insurance principles relating to title insurQnce, 

and the fiduciary duties and procedures of escrows, 

settlements, and closings of real estate transactions.'' 

Section 20. Section 33-17-1101, MCA, is amended to 

read: 

"33-17-1101. Place of business -- display of license 

-25- HB 338 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0338/04 

records. (1} Every agent shall have and maintain a place 

of business accessible to the public. Such place of business 

shall be that whetein the licensee principally conducts 

transactions under his license. The address of such place 

shall appear upon the license, and the licensee shall 

promptly notify the commissioner of any change thereof. 

Nothing in this section prohibits maintenance of such place 

of business in the licensee's place of residence. 

(2) The license of the licensee and the license of 

each solicitor appointed by and representing the licensee 

shall be conspicuously displayed in such place of business 

in a part thereof customarily open to the public. 

(3) The agent shall keep at his place of business 

complete records pertaining to transactions under his 

license and the licenses of his solicitors, for a period of 

at least 3 years after completion of the respective 

transactions, except that title agents, as defined in 

(section 2], shall retain records as provided in [sections 6 

and lS]." 

SECTION 21. SECTION 33-17-1102, MCA, IS AMENDED TO 

READ: 

11 33-17-1102. Reporting and accounting for premiums. 

(1) All premiums or return premiums received by an agent or 

solicitor shall be trust funds so received by the licensee 

in a fiduciary capacity, and the agent or solicitor shall in 
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the applicable regular course of business account for and 

pay the same to the insured, insurer, or agent entitled 

thereto. if Except for a title agent as defined in (section 

IlL_lf the licensee establishes a separate deposit for funds 

so belonging to others in order to avoid a commingling of 

such fiduciary funds with his own funds, he may deposit and 

commingle in the same such separate deposit all such funds 

8 belonging to others so long as the amount of such deposit so 

9 held for each respective other person is reasonably 

10 ascertainable from the records and accounts of the licensee. 

11 (2) Any agent or solicitor who, not being lawfully 

12 entitled thereto, diverts or appropriates such funds or any 

13 portion thereof to his own use is, upon conviction, guilty 

14 of theft and shall be punished as provided by law.'" 

15 NEW SECTION. Section 22. Repealer. Section 33-25-103, 

16 MCA, is repealed. 

17 NEW SECTION. Section 23. Extension of authority. Any 

18 existing authority of the commissioner of insurance to make 

19 rules on the subject of the provisions of this act is 

20 extended to the provisions of this act. 

21 NEW SECTION. Section 24. Codification instruction. 

22 Sections 1 through ~9 ~are intended to be codified as an 

23 integral part of Title 33, and the provisions of Title 33 

24 apply to sections 1 through t9 15. 

25 NEW SECTION. Section 25. Severability. If a part of 
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this act is invalid, ill valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

-End-
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HOUSE BILL NO. 338 

INTRODUCED BY ADDY, JONES, C. SMITH, LYNCH, HARP, 

PAVLOVICH, MERCER, SCHULTZ, BRADLEY, DANIELS, 

QUILICI, D. BROWN, KEATING, STIMATZ 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO TITLE INSURANCE: PROVIDING FOR THE 

LICENSING AND REGULATION OF TITLE INSURANCE AGENTS,-~HE 

EXAMtNA~f8N-8P-~f~bB-fNSHRAHEB-PbAH~S-ANB--~HB--fSSHAN€E--8P 

€BR~fPf€A~BS--8P--AH~H8Rf~¥--~HBRBP8RT AND THE REGULATION OF 

CONTROLLED BUSINESS IN THE TITLE INSURANCE INDUSTRY: 

AMENDING SECTIONS 33-2-108, 33-2-851, 33-17-212, 33-17-213, 

ANB 33-17-1101, AND 33-17-1102, MCA: AND REPEALING SECTION 

33-25-103, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through i9 !21, 33-25-101, and 33-25-102 may be cited as the 

"Montana Tit.le Insurance Act 11
• 

NEW SECTION. Section 2. Definitions. As used in 

(sections through i9 ~], 33-25-101, and 33-25-102, the 

following definitions apply: 

(1) "Abstract" means a writ ten' representation, 

provided pursuant to a contract and expected to be relied 

upon by the person who has contracted for the receipt of 

~n• leoi>,.ti•• council 
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that representation, listing all recorded conveyances, 

instruments, or documents which, under the laws of this 

state, impart constructive notice regarding the chain of 

title to real property described in the abstract. Abstract 

includes "abstract of title". 

(2) 11 Applicant" means a person, whether or not a 

prospective insured, who applies to a title insurer or title 

agent for a title insurance policy, but does not include a 

title agent. 

(3) ••Approved attorney,. means an attorney authoriz_ed 

to practice law in this state, except an agent or employee 

of a title insurer, whose certification as to the status of 

the title to real property a title insurer is willing to 

accept as the basis for issuance of a title insurance 

policy. 

(4) 11 Associate 11 means a: 

(a} corporation, partnership, or other business entity 

organized for profit, of which a producer of title business 

is a director, officer, partner, employee, or owner of 5% or 

more of its equity or capital: 

(b) franchisor or franchisee of a producer of title 

business; 

(c) spouse, parent, or child of a producer of title 

business; 

(d) corporation, partnership, or other business entity 

-2- CORRECTED HB 338 
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that controls, is controlled by, or is under common control 

with a producer of title business; or 

(e) person with whom a producer of title business or 

an associate has an agreement, arrangement, understanding, 

or course of conduct having the purpose or substantial 

effect of evading the provisions of this title. 

(5) 11 COntrolled business" means that portion of the 

business of title insurance in this state of a title insurer 

or title agent that is referred to it by a producer or 

associate having a financial interest in the title insurer 

or title agent. 

(6) ''Financial interest'' means a legal or beneficial 

interest that entitles the holder, directly or indirectly, 

to 1% or more of the net profits or net worth of the entity 

in which the interest is held. 

17) 11 Preliminary report" means an offer to issue a 

title insurance policy subject to any exceptions stated in 

the report or other matters that may be incorporated by 

reference therein. Preliminary report includes a commitment 

or binder. 

(8) f~St "Producer of title business 11 or "producer 11 

means a person, corporation 1 partnership, or other business 

entity, including an officer, director, or owner of 5% or 

more of the equity or capital thereof, engaged in this state 

in the trade, business, occupation, 01 professior1 of: 
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tit~ buying or selling interests in real property; 

tiit~ making loans secured by interests in real 

property: or 

tiiitl£1 acting as broker, agent, or representative of 

a person described in subsection (8) (a)t~t or IB)tattHtJ..!U.· 

tbt--~Prod~eer--or--ti~Ze-btl~i~~~~u-~oe~-~ot-t~e~~de-an 

attorney-~teensed-to-praetiee-%ew-in-t"~~-~tete• 

( 9) "Rate'1 means fees for: 

(a) issuing a title insurance policy, including any 

service charge or fee for the issuance; 

(b) abstracting, searching, and examining title to 

real property when prepared or issued in contemplation of or 

in conjunction with the issuance of a title insurance 

policy; and 

{c) preparing or issuing preliminary reports, 

commitments, binders, or similar products prepared or issued 

in contemplation of or in conjunction with the issuance of a 

title insurance policy. 

{10} ''Refer 1
' means to direct, cause to be directed, or 

exercise an influence over the direction of title insurance 

business, whether or not the consent or approval of another 

person is sought or obtained with respect to the referral. 

(11) (a) "Title agent" means a person who holds a valid 

title agent's license and is authorized in writing by a 

title insurer to: 
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