HOUSE BILL NO. 310

INTRODUCED BY WALDRON

IN THE HOUSE

January 22, 1985 Introduced and referred to
Committee on Judiciary.

January 25, 1985 Fiscal Note requested.
January 29, 1985 Fiscal Note returned.
February 5, 1985 Committee recommend bill do pass

as amended. Report adopted.

February 6, 1985 Bill printed and placed on
members' desks.

February 7, 1985 Second reading, do pass as
amended.

February 8, 1985 Ceorrectly engrossed.

February 9, 1985 Third reading, passed.
Transmitted tc Senate.

IN THE SENATE

February 11, 1985 Introduced and referred to
Committee on Judiciary.

March 22, 1985 Committee recommend bill be
concurred in as amended. Report
adopted.

March 23, 1985 Second reading, concurred in.

March 26, 1985 Third reading, concurred in.

Ayes, 47; Noes, 2.

Returned to House with
amendments.



IN THE HOUSE

March 27, 1985 Received from Senate.

April 4, 1985 Second reading, pass
consideration.

April 5, 1985 Second reading, amendments

concurred in.

April 8, 1985 Third reading, amendments
concurred in.

Sent to enrolling.

Reported correctly enrolled.
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BILL NO. 340
[ ?
INPRODUCED BY [A* ct«(?iwm

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING ABUSED FAMILY

OR HOUSEHGLD MEMBERS TO OBTAIN SELF-HELP TEMPORARY
RESTRAINING ORDERS; MAKING VIOLATION OF AN ORDER A CRIMINAL
OFFENSE; DIRECTING THE ATTORNEY GENERAL TO PREPARE AND
DISTRIBUTE FORMS AND INSTRUCTIONS FOR RESTRAINING CRDERS;
AMENDING SECTIONS 27-19-201, 27-19-315, 27-19-316, AND

40-4-106, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 27-1%-201, MCA, is amended to read:
"27-19-201. When preliminary injunction may be

granted. An injunction order may be granted in the following

cases:

(1} when it shall appear that the applicant is
entitled to the relief demanded and such relief or any part
therecot consists in restraining the commission or
continuance of the act complained of, either for a limited
period or perpetually;

{2} when it shall appear that the commission or
continuance of some act during the litigation would produce
a great or irreparable injury to the applicant;

{(3) when it shall appear during the litigation that
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the adverse party is doing or threatens or is about to do or
is procuring or suffering to be done some act in wviolation
of the applicant's rights, respecting the subject of the
action, and tending to render the judgment ineffectual;

{4) when it appears that the adverse party, during the
pendency of the acticon, threatens or is about to remove or
to dispose of his property with intent +to defraud the
applicant, an injunction order may be g¢ranted to restrain
the removal or disposition;

(5) when it appears the applicant has suffered or may
suffer physical abuse by-a-speuwse under the provisions of
40-4-106."

Section 2. Section 27-19-315, MCA, is amended to read:

"27-19-315. When restraining order may be granted
without notice. A temporary restraining order may be granted
without written or oral notice to the adverse party or his
attorney only if:

(1) it clearly appears from specific facts shown by
affidavit or by the verified complaint that a delay would
cause immediate and irreparable injury to the applicant
before the adverse party or his attorney could be heard in

opposition; and

(2) the applicant or the applicant's attorney
certifies to the court in writing the efforts, if any, which

have been made to give notice and the reasons supperting his

.- INTRODUCED BILL
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¢laim that notice should not be required."

Section 3, Section 27-19-316, MCA, is amended to read:

"27-19-316. Contents and filing of restraining order
granted without notice. Each temporary restraining order
granted without notice must:

{1) be endorsed with the date and hour of its
issuance;

(2) be filed immediately in the clerk's office and
entered in the record;

(3) define the injury and state why such injury 1is
irreparable and why the order was granted without notice;
and

(4) except as provided in 40-4-106, expire by 1its

terms within such time after entry, neot to exceed 10 days,
as the court or judge fixes."

Section 4. Section 40-4-106, MCA, is amended to read:

"40-4-106. Temporary order or temporary injunction.
(1) In a proceeding for dissolution of marriage or for legal
separation or in a proceeding for disposition of property or
for maintenance or support following dissclution of the
marriage by a court which lacked personal jurisdiction over
the absent spouse, either party may move for temporary
maintenance or temporary support of a child of the marriage
entitled to support. The motion shall be accompanied by an

affidavit setting forth the factual basis for the motion and
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the amounts requested.

{2) As a part of a motion for temporary maintenance or
support or by independent motion accompanied by affidavite,
either party may reguest the court to issue a temporary
injunction for any of the following relief:

(a) restraining any person From transferring,
encumbering, concealing, ot otherwise disposing of any
property except in the usual course of business or for the
necessities of life and, if so restrained, requiring him to
notify the moving party of any proposed extraordinary
expenditures made after the order is issued;

(b} enjoining a party from molesting or disturbing the
peace of the other party or of any child;

{c) excluding a party from the family home or from the
home of the other party upon a showing that physical or
emotional harm would otherwise result;

(d) enjoining a party from removing a child from the
jurisdicticn of the court; ard

(e} ordering a party tc pay the other party's

reasonable attorney fees incurred under this section; and

tej(f) providing other injunctive relief proper in the
circumstances.

{(3) A person may seek the relief provided for in
subsection (2) of this section without filing a petition

under this part for a dissclution of marriage or legal

_4_
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separation by filing a verified petition:
{a) alleging pnysical abuse against the petitioner,

including attempting to cause or causing bodily injury or

causing the petitioner to engage _in_involuntary sexual

relations by threat or force, by a speuse family or

household member; and

{b) reguesting injunetive relief under Title 27,
chapter 19, part 3. Any preliminary injunction entered under
this subsection must be for a fixed period of time, not to
exceed 1 year, and may be modified as provided in Title 27,

chapter 19, part 4, and 40-4-208. Persons who may request

relief under this subsection include Spouses, former

spouses, adult persons related by blood or marriage, and

persons cohabiting or who have cohabited with the other

party within 1 year immediately preceding the filing of the

petition.

(4) The court may issue a temporary restraining order

for a period not to exceed 20 days without requiring notice

to the other party only if it finds on the basis of the
moving affidavit or other evidence that irreparable injury
will result to the moving party if no order is issued until
the time for responding has elapsed.

(5) A response may be filed within 20 days after
service of notice of motion or at the time specified in the

temporary restraining order,.
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(6) On the basis of the showing made and in conformity
with 40-4-203 and 40-4-204, the court may issue a temporaty
injunction and’an order for temporaryvmaintenance or support
in amounts and on terms just and proper in the circumstance.

(7) A temporary order or temporary injunction:

{a) does not prejudice the rights of the parties or
the child which are to be adjudicated at subsequent hearings
in the proceeding;

(b} may be revoked or modified before final decree on
a showing by affidavit of the facts necessary to revacation
or modification of a final decree under 40-4-208; and

(c) ¢terminates--when--the-~finmt-—-decree-is—entered-sr
when-the-petitton-for-dissotutien--er--tegat--separation——is

votuntartty--dismisseds when issued under this section must

conspicuousiy bear the following: "Violaticn of this order

is a criminal offense under [section 8]."

(8) When the petitioner has fled the parties’

residence, notice of petitioner's new residence must be

withheld except by order of the court for good cause shown."

NEW SECTION. Section 5. Forms - distribution --
filing. The attorney general shall prepare instructions and
petition and order forms necessary for allowing an applicant
to obtain a temporary restraining order under 40-4-106, The
attorney general shall distribute the restraining order

forms to the clerk of the district court in each county and

-6—
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ta justice and municipal courts. The clerk of the district
court, Jjustices of the peace, and municipal courts shall
make the forms available to the public at no charge, and nc
filing fee may be charged for a petition or order filed

pursuant to 40-4-106 and [section 6].

NEW SECTION. Section 6. Jurisdiction and venue.
(1) District courts, municipal courts, and justices' courts

have concurrent jurisdiction to hear and issue orders under
40-4-106(3).

{2) The municipal judge or justice of the peace shail,
on motion, suspend all further proceedings in the action and
certify the pleading and any orders to the clerk of the
digtrict court of the county where the action was begun if
an action for declaration of invalidity of a marriage, legal
separation, or dissolution of marriage, or child custody is
pending between the parties. From the time of the
certification of such pleadings and any orders to the clerk,
the district court has the same jurisdiction over the action
as if it had been commenced therein.

(3} An action brought under 40-~4-106(3) may be tried
in the county in which either party resides or in which the
physical abuse was committed.

{4) The right to petition fer relief may not be denied
because the plaintiff has wvacated the residence or household

to avoid abuse.
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NEW SECTION. Section 7. Registration of orders.
(1) The <¢lerk of court, justice of the peace, or municipal
court judge shall, within 24 hours of receiving proof of
service of an ;rder under 40-4~10€, mail a copy of the order
or any extension, modification, or termination thereof along
with a «copy of the proof of service to the appropriate law
enforcement agencies designated in the order.

(2) Law enforcement agencies shall establish
procedures to ensure that peace officers at the scene of an
alleged violation of a protective order are informed of the
existence and terms cf such order.

NEW SECTIDN. Secticon 8. Misdemeanor. (1) A person
commits the offense of violation of a protective order if
he, with knowledge of the order, purposely or knowingly
vieclates a provision of any order provided for in 40-4-106.

(2} A person convicted of viclation of a protective
order shall ke fined not to exceed $500 or be imprisoned in
the county jaii for a term not to exceed 6 months, or both,

KEW SECTION. Section 9. Codification

instruction,
(1) Sections 5 through 7 are intended to be codified as an
integral part of Title 40, chapter 4.

(2} Section B is intended to be codified as an
integral part of Title 45.

-End-



STATE OF MONTANA

REQUEST NO. Fyy 175-85
FISCAL NOTE :

Form BD-15
In compliance with a written request received 01-25 , 19 85 , there is hereby submitted a
Fiscal Note for Houge Bill 310 pursuant to Title 5, Chapter 4, Part 2 of the Hontana Code Annotated (MCA).

Background information used in developing this Fiscal Note is ava1lab1e from the Office of Budget and Program
Planning, to members of the Legislature upon request. : .

Description of Proposed Legislation:

House Bill 310 is an act allowing abused family or household members to obtain self-help teﬁporary restraining orders;
making violation of an order a criminal offense; directing the Attorney General to prepare and distribute forms and
- instructions for restraining orders.

Assumptions:

1. It will be necessary to contract with private coumsel to develop instructions and forms .
2. Approximately 20,000 sets of imnstructions and forms will provide a two year supply.
3. A training session will be required for clerks of court to answer gemeral questions from the public.

Fiscal Impact:

" General Fund: FY 1986 FY 1987
Operating Expenditures $ 10,500 -0-

Onsid L Yt

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: J@;d | 27' /36'5—

HB 10




49th Legislature

[ R O ST B P

[ =
w N o

14
15
16
17
13
19
20
21
22
23
24

25

HB 0310/02

APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 310

INTRODUCED BY WALDRON

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING ABUSED FAMILY
OR HOUSEHOLD MEMBERS TO OBRTAIN SELF-HELP TEMPORARY
RESTRAINING ORDERS; MAKING VIOLATION OF AN ORDER A CRIMINAL
OFFENSE; DIRECTING THE ATTORNEY GENERAL TC PREPARE AND
DISTRIBUTE FORMS AND INSTRUCTIONS FOR RESTRAINING ORDERS;
AMENDING SECTIONS 27-19-201, 27-19%-315, 27-19-316, ARD

40-4-106, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 27-19-201, MCA, is amended to read:
»27-16-201. When preliminary injunction may be

granted. An injunction order may be granted in the following

cases:

(1) when it shall appear that the applicant is
entitled to the relief demanded and such relief or any part
thereof consists in restraining the commission or
continuance of the act complained of, either for a limited
period or perpetually;

(2) when it shall appear that the commission or
continuance of some act during the litigation would produce
a great or irreparable injury to the applicant:

(3) when it shall appear during the litigation that
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the adverse party is doing or threatens or is about to do or
is procuring or suffering to be done some act in violation
of the applicant's rights, respecting the subject of the
action, and tending to render the judgment ineffectual;

{(4) when it appears that the adverse party, during the
pendency of the action, threatens or is about to remove or
to dispose o©f his property with intent to defraud the
applicant, an injunction order may be granted to restrain
the removal or disposition;

{5) when it appears the applicant has suffered or may
suffer physical abuse by-a-speuse under the provisions of
40-4-106."

Section 2. Section 27-19-315, MCA, is amended to read:

"27-19-315. When restraining order may be granted
without notice. B temporary restraining order may be granted
without written or oral notice to the adverse party or his
attorney only if:

(1) it «clearly appears from specific facts shown by
affidavit or by the verified complaint that a delay would
cause immediate and irreparable injury to the applicant
before the adverse party or his attorney could be heard in
opposition;: and

{2) the applicant or the applicant's attorney
certifies to the court in writing the efforts, if any. which

have been made tc give notice and the reasons supporting his

SECOND READING

-2= HB 310
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claim that notice should not be required."”

Section 3. Section 27-19-316, MCA, is amended to read:

"27-19-316. Contents and filing of restraining order
granted without notice. Each temporary restraining order
granted without notice must:

(1) be endorsed with the date and hour of its
issuance;

{2) be filed immediately in the clerk's office and
entered in the record;

(3) define the injury and state why such injury is
irreparable and why the order was granted without notice:
and

(4) except as provided in 40-4-106, expire by its

terms within such time after entry, not to excesd 10 days,
as the court or judge fixes."

Section 4. Section 40-4-106, MCA, is amended to read:

"40-4-106. Temporary order or temporary injunction.
{1} In & proceeding for dissolution of marriage c: for legal
separation or in a proceeding for disposition of property or
for maintenance or support following dissclution of the
marriage by a court which lacked perscnal jurisdiction over
the absent spouse, either party may move for temporary
maintenance or temporary support of a child of ths marriage
entitled to support. The motion shall be accompanied by an

affidavit setting forth the Eactual basis for the motion and
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the amounts requested.

{2) As a part of a motion for temporary maintenance or
support or by independent motion accompanied by affidavit,
either party may regquest the court to issue a temporary
injunction for any of the following relief:

(a) restraining any person from transferring,
encumbering, concealing, or otherwise disposing of any
property except in the usual course of business or for the
necessities of life and, if so restrained, requiring him to
notify the moving party of any proposed extraordinary
expenditures made after tne order is issued;

{b) enjoining a party from molesting or disturbing the
peace of the other party or of any child;

{c} excluding a party from the family home or from the
home of the other party upon a showing that physical or
emotional harm would otherwise result;

(d) enjoining &a party from removing a child from the
jurisdiction of the court; and AND

tey—-erdering——a--party--to-——pay-—the---other-——party'ts

reasonabie-attorney-fees-inearred-under—this-seettanr-and

tett£4({E) providing other injunctive relief proper in
the circumstances.

{3) A person may seek the relief provided fFfor in
subsection (2) o©of this section without filing a petitien

under this part for a dissolution of marriage or legal

-4~ HB 310
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separation by filing a verified petition;

(a) alleging OR THREATENING physical abuse, HARM, OR

BODILY INJURY against the petitionerz--—incituding--attempting

to--cause—or-causing-bodtiy-injury-or-causing-the-petitioner

to-engage-in-—involunkary--sexuai-—reiations--by--threat--er

foereer by a spouse family or household member; and

(b) requesting injunetive relief under Title 27,
chapter 19, part 3. Any preliminary injunction entered under
this subsection must be for a fixed peried of time, not to
exceed 1 year, and may be modified as provided in Title 27,

chapter 19, part 4, and 40-4-208. Persons who may request

relief under this subsection include spouses, former

spouses, adult-persons-retated-by--biecd--or--marriage; and

persons cohabiting or who bhave cohabited with the other

party within 1 year immediately preceding the filing of the

petition.

(4) The court may issue a temporary restraining order

for a period not to exceed 20 days without requiring notice

to the other party only 3if it finds on the basis of the
moving affidavit or other evidence that Iirreparable 1injury
will result to the moving party if no order is issued until
the time for responding has elapsed.

{5) A response may be filed within 20 days after
service of notice of motion or at the time specified in the

temporary restraining order.

=5= HB 310
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(6) ©On the basis of the showing made and in conformity
with 40-4-203 and 40-4-204, the court may issue a temporary
injunction and an order for temporary maintenance or support
in amounts and on terms just and proper in the circumstance.

{(7) A temporary order or temporary injunction:

(a) does neot prejudice the rights of the parties or
the child which are to be adjudicated at subsequent hearings
in the proceeding;

{b} may be revoked or modified before final decree on
a showing by affidavit of the facts necessary to revocation
or modification of a final decree under 40-4-208; and

{(c) terminates-when-the—finat--decres--in--antered--o¢
when--the--petition--for--dissoletion-or-iegat-separation-is

vetuntarity-dismisseds TERMINATES UPON ORDER OF THE COURT OR

WHEN A FINAL DECREE IS ENTERED OR WHEN A PETITION FOR

DISSOLUTION OR LEGAL SEPARATION IS VOLUNTARILY DISMISSED:

AND

{D) when issued under this section must conspicuously

bear the following: "Violation of this order is a criminal

offense under [section B}."

{8) When the petitioner has fled the parties'

residence, notice of petitioner's new residence must be

withheld except by order of the court for good cause shown,"

NEW SECTION, Section 5. Forms -- distribution -

filing. The attorney general shall prepare instructions and

-6- HB 310
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petition and order forms necessary for allowing an applicant
to cbtain a temporary restraining order under 40-4-106. The
attorney general shall distribute the restraining order
forms to the clerk of the district court in each county and
to justice and municipal courts. The clerk of the district
court, justices of the peace, and municipal courts shall
make the forms available to the public at no charge, and no
filing fee may be charged for a petition or order, filed
pursuant to 40-4-106 and [section 6].
NEW-SBEPION7--Sestion-6r--Jurindiction----and----venues
t1y--Bisteict-caurts;—municipat-conrter-and-justicesl-coures
have-coneurrent-jurisdiction-te-hear-and-issue-orders--under
40-4-1B6{3yx
t2)y--FThe-municipat-Judge-sr-justice-of-the-peaca-shaty
on-motiony-suspend-ati-£further-proceesdings-in-the-action-and
eereify--the--pieading--and--any--ordera-to-tha-cteri-of-the
distriet-sourt-of-the-county-where-the-action-was--begun--if
an-actton-far-dectaratiton-of-invatidity-of-a-marrrage;-tegal
sepazatian;--or-dissaintion-of-marriager-or-chitd-cuseedy-is
pending-—-between—-the-——partiess--Fram--the--~timp---cf~--—the
cereification-of-such-pieadings-and-any-osrders-to-the-cterks
the-disktrice-court-has-the-same-4uriadickion-ever-the—action
as-+f-itt-had-been-commenced-rhereins
£3y--An--action--brought-undaer-40-4-1686{3}-may-be-tried

in-the-county-in-which-either-party-resrdes-or-tn-which--the

. HB 31¢
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physicai-abuse-was-committeds

t4}-—-Fhe-right-to-petition-far-relief-may-not-ba-deniad
because—the-plaintiff-has-vacated-the-residence-or-housshotd
to-avoid-abuse-

NEW SECTION. Section 6. Registration of orders. (1)
The clerk of courty-justice-af-the-peacer-or-Aunteipat-court
judqge shall, within 24 hours of receiving proof of .service
of an order under 40-4-106, mail a copy of the order or any
extension, modification, or termination thereof along with a
copy of the proof of service to the appropriate law
enforcement agencies designated in the order.

{2) Law enforcement agencies shall establish
procedures to ensure that peace officers at the scene of an
alleged violation of a protective order are informed of the
existence and terms of such order.

NEW SECTION. Section 7. Misdemeanor., (1) A person
commits the offense of violation of a protective order if
he, with knowledge of the order, purposely or knowingly
viclates a provision of any order provided for in 40-4-106.

{2) A person convicted of violation of a protective
order shall be fined not to exceed $500 or be imprisoned in
the county jail for a term not to exceed 6 months, or both.

NEW SECTION. Section 8. Codification instruction.

(1) Sections 5 through 7 are intended to be codified as an

integral part of Title 40, chapter 4.

-8- HB 310
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1 {2) Section B is intended to be codified as an
2 integral part of Title 45.

-End-
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HOUSE BILL NO. 310

INTRODUCED BY WALDRON

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING ABUSED FAMILY
OR HOUSEHOLD MEMBERS TO  OBTAIN SELF~HELP TEMPORARY
RESTRAINING ORDERS; MAKING VIOLATION OF AN ORDER A CRIMINAL
OFFENSE; DIRECTING THE ATTORNEY GENERAL TO PREPARE AND
DISTRIBUTE FORMS AND INSTRUCTIONS FOR RESTRAINING ORDERS;
AMENDING SECTIONS 27-19-201, 27-19-315, 27-19-316, AND

40-4-106, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 27-19-201, MCA, is amended to read:
"27-19-201. When preliminary injunction may be

granted. An injunction order may be granted in the following

cases:

(1) when it shall appear that the applicant |is
entitled to the relief demanded and such relief or any part
thereof consists in restraining the commission or
continuance of the act complained of, either for a limited
period or perpetually;

{2) when it shall appear that the commission or
continuance of some act during the litigation would produce
a great or irreparable injury to the applicant;

(3) when it shall appear during the litigation that
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the adverse party is doing or threatens or is about to do or
is procuring or suffering to be done some act in wviclation
of the applicant's rights, respecting the subject of the
action, and tending to render the judgment ineffectual:

(4) when it appears that the adverse party, during the
pendency of the action, threatens or is about to remove or
to dispose of his property with intent to defraud the
applicant, an injunction order may be granted to restrain
the removal or disposition;

{(5) when it appears the applicant has suffered or may
suffer physical abuse by-a-spouse under the provisions of
40-4-106."

Section 2. Section 27-19-315, MCA, is amended to read:

"27-19-315. When restraining order may be granted
without notice. A temporary restraining order may be granted
without written or oral notice to the adverse party or his
attorney only if:

(1} it clearly appears from specific facts shown by
affidavit or by the verified complaint that a delay would
cause immediate and irreparable injury to the applicant
before the adverse party or his attorney could be heard in
opposition; and

(2) the applicant or the applicant's attorney

certifies to the court in writing the efforts, if any, which

have been made to give notice and the reasons supperting his

-2- HB 310
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claim that notice should not be required.*

Section 3. Sectioa 27-19-316, MCA, is amended to read:

*27-19-316. Contents and filing of restraining order
granted without notice. Each temporary restraining order
granted without notice must:

(1) be endorsed with the date and hour of its
issyance;

{2} be Eiled immediately in the clerk's office and
entered in the record;

{3) define the injury and state why such injury is
irreparable and why the order was granted without noti e;
and

(4) except as provided in_ 40-4-106, expire by its

terms within such time after entry, not to exceed 10 days,
as the court or judge fixes."

Section 4. Section 40-4-106, MCA, is amended to read:

* J~-4-106. Temporary order or temporary injunction.
(1' in a proceeding for dissclution of marriage or for legal
s :paration or in a proceeding for disposition of property or
for maintenance or support following dissolution of the
marriage by a court which lacked personal jurisdiction over
the absent spouse, either party may move for temporary
maintenance oOr temporary support of a child of the marriage
entitled to support. The motion shall be accompanied by an

affidavit setting forth the factual basis for the motion and
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the amounts requested.

(2) As a part of a motion For temporary maintenance or
support or by independent motion accompanied by affidavit,
eithér party may request the court to issue a temporary
injunction for any of the following relief:

(a) restraining any person from transferring,
encumbering, .concealing, or otherwise disposing of any
property except in the usual course cof business or for the
necessities of tife and, if so restrained, requiring him to
notify the moving party of any proposed extracrdinary
expenditures made after the order is issued;

{b) enjoining a party from molesting or disturbing the
peace of the other party or of any child;

{c) excluding a party from the family home or from the
home of the other party upon a showing that physical or
emotional harm would otherwise result;

(d) enjoining a party from removing a child from the
jurisdiction of the court; and AND.

tet——ordering--a--party-—-to--pay--the---other-——party's

reasenabis—attorney-fees-ineyrred-ynder-this-section;-—and

tert£3(E) providing other injunctive relief proper in
the circumstances. '

{3) A perscn may seek the relief provided for in
subsection (2} .of this section without filing a petition

under this part for a dissolution of marriage or legal
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separation by filing a verified petition:
(a) alleging OR--FPHREAPENING physical abuse, HARM, OR

BODILY INJURY OR THE THREAT OF PHYSICAL ABUSE, HARM, OR

BODILY INJURY against the petitionery-inciuding-attempting

ta-sause-or-caunsing-bedily-injury-or-causing-the—-periticner

to——engage-—-in--invaluntary--sexuai--reiations--by-threat-or

fareey by a spouse family or household member; and

(b) requesting injunetive relief under Title 27,
chapter 19, part 3. Any preliminary injunction entered under
this subsection must be for a fixed period of time, not to
e¢xceed 1 year, and may be modified as provided in Title 27,

chapter 19, part 4, and 40-4-208. Persons who may request

relief under this subsection include spouses, former

spouses, aduit--persons--related--hy-biced-sr-marriaqey and

persons cohabiting or who have cohabited with the other

party within 1 year immediately preceding the filing of the

petition.
(4) The court may issue a temporary restraining order

for a period not to exceed 20 days without requiring nctice

to the other party only if it finds on the basis of the
moving affidavit or other evidence that irreparable injury
will result to the moving party if no order is issued until
the time for responding has elapsed.

(5) A response may be filed within 20 days after

service of notice of motion or at the time specified in the

=5- HB 310
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temporary restraining order.

{6) ©On the basis of the showing made and in conformity
with 40-4-203 and 40-4-204, the court may issue a temporary
injunction and an order for temporary maintenance or support
in amounts and on terms just and proper in the circumstance.

{7) A temporary order or temporary injunction:

(a) does not prejudice the rights of the parties or
the child which are to be adjudicated at subsequent hearings
in the proceeding;

{b) may be revoked or mcdified before final decree on
a showing by affidavit of the facts necessary to revocation
or modification of a final decree under 40-4-208; and

(c) terminates—-when-—-the--£fingt--decree-is-entered-or
when-the-petition-for-diasoiution--or--iegai--separacion—-+s

vaiuntariiy-dismisseds TERMINATES UPON ORDER OF THE COURT OR

WHEN A FINAL DECREE IS ENTERED OR WHEN A PETITION FOR

DISSOLUTION OR LEGAL SEPARATION IS WOLUNTARILY DISMISSED;

AND

(D) when issuyed under this sectjion must conspicuocusly

bear the following: "Violation of thig order is a criminal

offense under [section 8 7]."

(8) HWhen the petitioner has fled the parties'

residence, notice gf petitioner's new residence must be

withheld except by order of the court for qocd cause shown."

NEW SECTION. Section 5. Forms - distribution --

_§- HB 310
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Eiling. The attorney general shall prepare UNIFORM SAMPLE
instructions and petition and order forms necessary for
allowing an applicant to obtain a temporary restraining
order under 40-4-106. The attorney general shall distribute
SAMPLES OF the restraining order forms to the clerk of the
district court in each county and to justice and municipal
courts. The clerk of the district court, Jjustices of the
peace, and municipal courts shall make the forms available
to the public at no chargey-and-na-£iting-fee-may—be-charged
for-a-petttion-or--order——£filed--pursnant—-te--48-¢—166--¢ ‘4
{secticn-a6}.
NEW-SEEFIGN---Section-6+-~~Jurtsdickion-———-and———-vences
ti}—-Bistfict‘ceurts7-municipa1"ccurts;—andbjnstices‘—coutts
have-concurrent—jurisdiction-to-hear-and-issne-arders—-under
49-4-10613}~
t23-~-Phe-municipat-tudge-or-justice-cf-the-pance-ahali;
on-mo+ any-suspend-aii-further-proceedings-in-the-acticn-and
eer cfy--ehe--pleading-—and--any--orders—to-the-cterk-cf-the
f _sbrict-conre-sf-rhe-county-where-the-action-was--begun——+if£
an-action-for-dectaratien-of-invatrtdiey-sf-a-marringer;-iegat
separationy--or-dissstution—of-marriager-or-chitd-custody-i3
pending--becwasn-—-che--pastisac-——Prom——the--—-eime-—-of-——the
coreifieatian-af-such-pleadings-and-any-orders-to-rhe-cierks
the-district-conurt-has-tha-same-juriadicrien—aver-the-astion

an-if-ie-had-been-commenced-thereins
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t3t—-An-—action—-broughe-under—48-4-166+39-may-be-tried
tn-the-county-in-which-either-party-resides-or-in-which--the
physicai-abuse-was—committeds

f&f——?he-réghe—tu—petition—fa:nreiiefjmay-not-be—denied
because-the-piaineiff-has-vacated-the-residence-or-hounehotd
to-avoid-abusex

NEW SECTION. Section 6. Registration of orders. (1)
The clerk of courty-justice—of-the-peacer-er-monicipal-coure
judge shall, within 24 hours of receiving proof of service
of an order under 40-4-106, mail a copy of the order or any
extension, modification, or termination thereof along with a
copy ©of the proof of service to the appropriate law
enforcement agencies designated in the order.

{2) Law

enforcement agencies shall establish

procedures, USING AN EXISTING SYSTEM FOR WARRANT

VERIFICATION, to ensure that peace officers at the scene of
an alleged violation of a protective order are informed of
the existence and terms of such order,

MEW SECTION. Section 7. Misdemeanor. (1) A person
commits the offense of viclation of a protective order if
he, with knowledge of the order, purposely or knowingly
violates a provision of any order provided for in 40-4-106.

(2) A person convicted of violation of a protective
order shall be fined not to exceed $500 or be impriscned in

the county jail for a term not to exceed & months, or both.

-8~ HB 310
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NEW SECTION. Section 8. Codification instruction,
(1} Sections 5 through 7 are intended to be codified as an
integral part of Title 40, chapter 4.

{2) Section 8 is intended tc be codified as an
integral part of Title 45.

~-End~
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HOUSE BILL NO, 310

INTRODUCED BY WALDRON

A BILL FOR AN ACT ENTITLED: "“AN ACT ALLOWING ABUSED FAMILY
OR HOUSEHOLD MEMBERS TO OBTAIN SELF-HELP TEMPORARY
RESTRAINING ORDERS; MAKING VIOLATION OF AN ORDER A CRIMINAL
OFFENSE; DIRECTING THE ATTORNEY GENERAL TO PREPARE AND
DISTRIBUTE FORMS AND INSTRUCTIONS FOR RESTRAINING ORDERS;
AMENDING SECTIONS 27-19-201, 27-19-31%, 27-19-316, AND

40-4-106, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 27-19-201, MCA, is amended to read:
"27-19-201. When preliminary injunction may be

granted. An injunction order may be granted in the following

cases:

{l1) when it shall appear that the applicant is
entitled to the relief demanded and such relief or any part
thereof ~consists in restralning the commission or
continuance of the act complained of, either for a limited
period or perpetually:

(2) when it -shall appear that the commission or
continuance of some act during the litigation would produce
a great or irreparable injury to the applicant;

(3) when 1t shall - appear during the litigation that
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the adverse party is doing or threatens or is about to do or
is procuring or suffering to be done some act in vioclation
of the applicant's rights, respecting the subject of the
action, and tending to render the judgment ineffectual;

{4) when it appears that the adverse party, during the
pendency of the action, threatens or is about to remove or
to dispose of his property with intent to defraud the
applicant, an injunction order may be granted to restrain
the removal or disposition;

(5) when it appears the applicant has suffered or may
suffer physical abuse by-&-speuse under the provisions of
40-4-106."

Section 2. Section 27-19-315, MCA, is amended to read:

"27-19-315. When restraining order may be granted
without notice. A temporary restraining order may be granted
without written or oral notice to the adverse party or his
attorney only if:

(1) it clearly appears from specific facts shown by
affidavit or by the verified complaint that a delay would
cause lmmediate and irreparable injury to the applicant
before the adverse party or his attorney could be hneard in
opposition; and

{2) the applicant ar the applicant’'s attorney

cerctifies to the court in writing the efforus, if any, which

have been made to give notice and the reascns supperting nis

REFERENCE BILL
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claim that notice should not be required.”
Section 3. Section 27-19-316, MCA, 15 amended to read:
"27-19-316. Contents and filing of restraining order
granted without notice. Each temporary restraining order
granted without notice must: -

{1) be endorsed with the date and hour of its

issuance;

{2y be Ffiled immediately in the clerk's office and
entered in the record; o

(3) define the injury and state why such injury is
irreparable and why the order was granted without notice:

and

(4) except as provided in 40-4-106, expire by its

terms within such time after entry, not to exceed 10 days,

as the court or judge fixes."

Section 4. Section 40-4-106, MCA, is amended to read:

*10-4~106. Temporary order or temporary injunction.
(1) In a proceeding for dissolurion of marfiaqe or For legal
separation or in a proceeding for disposition of property ar
for maintenance or support following dissolution of the
marriage by a court which lacked personal jurisdiction over
the absent spouse, either party may move for temporary
maintenance or temporary support of a child of the marriage
entitled to ;upport. The motion snall be accompanied by an

abfidavikt setting fortn the facrual hasis for the macion and
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the amounts requested.

{(2) As a part of a motion for tempcrary maintenance or
support or by independent motion accompanied by affidavit,
either party may request the court ta i3sue a cemporary
injunction for any of the following relief:

fa) restraining any person from transferring,
encumbering, concealing, or otherwise <disposing of any
property except in the usual course of pusiness or for the
necessities of life and, if so restrainec, requiring him to
notify the moving party of any proposed extraordinary
expenditures made after;the order is iss.ed;

{b) enjoining a party from molest.rn; 51 disturbing the
peace of the-other party or of any child:

(c) excluding a party from the fam:1y home or from the
home of the other party upon a showing :hat physical or
emotional.harm would otherwise result;

(d} enjoining a party from remeving a child from the
jurisdiction of the court; and AND

igj——erdering--a-—pafty--to-—puy~~c:e———ather———partg*;

reascnabie-attorney-feers-incurred-onder-=nis-sectians-and

tert£}({E) providing other injunctive relief proper in
the circumstances.

(3) A person may seek the vrelie provided for in
subsection (2) of this section withou: Ziling a petizion

under this part for a dissolutien of rarriage or legal

-4= HB 310
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separation by filing a verified petition:
{a alleging OR--PHREAYENENG physical abuse, HARM, OR

BODILY INJURY OR-PHE-PHREAP--OP--PH¥SICAL--ABUSE;--HARM;—-8R

BOPEbY-—INJUR¥ against the petitioners-ineiuding-attempeting

te-cavse-or-causing-hodity-tnjury-or-causing-the——petitionesr

to-—engase--tn--inveiunatary--sexual--reiationa--by-threat-or

fsres; by a spouse family or household member; and

(b} requesting #indumetive relief under Title 27,
chapter 19, part 3. Any preliminary injunction entered under
this subseccion must be for a fixed peried of time, not to
exceed 1 year, and may be modified as provided in Title 27,

chapter 15, part 4, and 40-4-208. Perscns who may request

relief wunder this subsection include spouses, former

spouses, aduir--perssna--retated--by-biecd-or-marriager and

persons cchabiting or who have cohabited with the other

party within 1 vear immediately précedinq the filing of the

petition.
(4) The court may issue a temporary restraining order

for a period not to exceed 20 days without requiring notice

to the cther party only if it finds on the basis of the
moving affidavit or other evidence that irreparable injury
will resulz rto the moving party if no order is issued untii
the time fcr responding has elapsed.

(5) A response may be filed within 20 days afcer

service <f nozice of motion or at the time specifled in che
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temporary restraining order.

(6) On the basis of the showing made and in conformity
with - 40-4-203 and 40-4-204, the court may issue a temporary
injunction and an order for temporary maintenance cor support
in amounts and on terms just and proper in the circumstance,

{7) A temporary order or temporary injunction:

{a) does not prejudice the rights of the parties or
the child which are to be adjudicated at subsequent hearings
in the proceeding;

(b) may be revoked or medified before final decree on
a showing by affidavit of the facts necessary to revocation
or modification .0f a4 final decree under 40-4-208: and

(c) terminates—-when—-the--finali--decres-ia-encered-or
when-the-petition-for-dissointion--or--tegai--separation--is

votuntartiy-ditamisseds TERMINATES UPON ORDER OF THE COURT CR

WHEN A FINAL DECREE IS5 ENTERED OR WHEN A PETITION FOR

DISSOLUTION QR LEGAL SEPARATION IS VYOLUNTARILY DISMISSED;

AND

(D) when issued under this section must conspicucusly

bear the following: "Violation of this order is a criminal

offense under [section 8 7 9]."

(8) When the petitioner nas fled the oarties'

residence, notice of petitioner's new residence must pe

withheld except by order of che court £or good cause shown.'

MEW SECTION. Section 5.

rrp

Srms - discriourion --
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filing. The attorney generali shall prepare UNIFORM SAMPLE
instructions and petition and order forms necessary for
allowing an applicant to obrain a remporary restraining

6rder under 46-4-106- AND UNIFORM SAMPLE AFFIDAVITS AND

ORDERS QF INABILITY TQ PAY FILING IEES OR OTHER COSTS. The

attorney general shall distribute SAMPLES OF the restraining

crder AND THE INABILITY-TO-PAY-FILING-FEES ORDER forms to

the clerk of the district court in each county and to
justice and municipal courts. The clerk of the district
court, justices of the peace, and municipal courts shall
make the forms available to the public at no charger;-and-ne
fittng-fea-may-be-charged-for-—-g--pecition--ar--srder--fited
prurauant-to-46-4-106-and-tsectian-ai.
NEW-SEETION:--5Sectten-6---Jurtadiceton----and-~--venue-
t1j-~Bistrict-courtsy-municipar-coured;-and-jnstteesi-courta
have-concurrent-jurisdiceien-to-hear-and-isane-orders--under
48-4-106+33=
t2y--Fhe--munitecipat-4udge-or-sustice-of-the-pesca-ahati
en-motion-snapend-ati-further-praceedinga-in-rhe-action-—-and
certify——tha--pieading--and--any--srders-to-the-cierk-of—the
districr-canre-af-rthe-county-whare-the-action-was--begun——+f
an-actian—far-dectaration-—sf-tavartdity-sf-a-narriage;-teqar
separationy--or-diasclutton-of-marriager-sr-chitd-euaredy-ta
pending--beeween--the—-partiea;--FProm—-the--—-time-~-af-——rpe

cercrficarton-of-such-preadinga-and-any-arders-+e-the-cterky

-7- iB 319
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'the—di:trict-caurt—hus—the-:ume—juri:diction—cver—the—action

as-tf-it—had-been-commenced-therein:
t34--An--actien--brought-under-46-4-106¢t3+-may-be-eried
in-the-county—in-which-either-party-resides-sr-in-which--the
physical-abuse-was-¢ommiteeds
t4}--Phe-right-te-paririon-for-retiof-may-aot-be-denied
because-the-pitatneiff-has-vacated-the-residance-ov-honsehold
te-aveid-abuses

NEW SECTION. SECTION 6. JURISDICTION AND VENUE. {1)

PISTRICT COURTS, MUNICIPAL CQURTS, AND JUSTICES' COURTS HAVE

CONCURRENT JURISDICTION TGO HEAR AND TSSUE ORDERS UNDER

40-4-106(2).
{(2) THE MUNICIPAI, JUDGE OR JUSTICE OF THE PEACE SHALL,

ON MOTION, SUSPEND ALL FURTHER PROCEEDINGS IN THE ACTION AND

CERTIFY THE PLEADING AND ANY ORDERS TQO THE CLERK OF THE

DISTRICT COURT OF THE COUNTY WHERE THE ACTION WAS BEGUN IF

AN ACTION FOR DECLARATION OF INVALIDITY OF A MARRIAGE, LEGAL

SEPARATION, OR DISSOLUTION OF MARRIAGE, OR CHILD CUSTODY IS

PENDING BETWEEN THE PARTIES. FROM THE TIME OF THE

CERTIFICATION OF SUCH PLEADINGS AND ANY ORDERS TGO THE CLERK,

THE DISTRICT COURT HAS THE SAME JURISDICTION QVER THE ACTION

AS IF IT HAD BEEN COMMENCED THEREIN,

{3) AN ACTION BROUGHT UNDER 40-4-106(3) MAY BE TRIED

IN THE COUNTY IN WHICH ETTHER PARTY RESTDES OR IN WHICH THE

PHYSICAL ABUSE WAS COMMITTED.

~8- HB 310
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{4) THE RIGHT TQO PETITION FOR RELIEF MAY NOT BE DENIED

BECAUSE THE PLAINTIFF HAS VACATED THE RESIDENCE OR HOUSEHOLD

TO AVOID ABUSE.

NEW SECTION. SECTION 7. REVIEW OR REMOVAL -- DISTRICT

COURT. (1) AN ORDER ISSUED BY A MUNICIPAL COURT QR JUSTICE

COURT PURSUANT TO 40-4-106(3) IS IMMEDIATELY REVIEWABLE BY

THE JUDGE OF THE DISTRICT CCOURT AT CHAMBERS UPON THE FILING

OF A NOTICE OF APPEAL. THE DISTRICT JUDGE _ MAY AFFIRM,

DISSOLVE, OR MODIFY AN ORDER OF A MUNICIPAL COURT OR JUSTICE

COURT MADE PURSUANT TO 40-4-106(3).

{2) ANY CASE IN WHICH AN ORDER HAS BEEN ISSUED BY A

MUNICIPAL COURT OR JUSTICE COURT PURSUANT TO 40-4-106{3) MAY

BE REMOVED TO DISTRICT CQURT UPON FILING OF A NOTICE OF

REMOVAL.
NEW SECTION. Section 8. Registration of orders. (1)
The clerk of courts-3justice-of-the-peacer-or-muntcipat-ceonre

fedge, JUSTICE OF THE PEACE, OR MUNICTPAL COQURT JUDGE shall,

within 24 hours of receiving proof of service of an order
under 40-4-106, mail a copy of the order or any extension,
modificaticn, or termination thereof along with a copy of
the proof of service to the approériate law enforcement
agenciles designacted in the order.

(2) Law enforeement agencies shall establish

procedures, USING AN ZXISTING SYSTEM FOR WARRANT

1
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an alleged viclation of a protective order are informed of
the existence and terms of such order.

NEW SECTICN. Section 9. Misdemeanor. (1) & person
commits the offense of violation of a protective corder if
he, with knowledge of the order, purposely or knowingly
violates a provision of any order provided for in 40-4-106.

(2) A person convicted of violation of a protective
order shall he Eined not to exceed $500 or be impriscned in
the county jail for a term not to exceed 6 months, or both.

NEW SECTION. Section 10. Codification instrucrtion.
{1) Sections 5 through # B are intended Lo be codified as an
inteqral part of Title 40, chapter 4,

(2) Secticn 8 9 is intended tou be codified as an
integral part of Title 45,

-End-
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