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HOUSE BILL NO. 265

INTRODUCED BY REAM, MARKS

IN THE HOUSE

Introduced and referred to
Committee on Judiciary.

Committee recommend bill do pass
as amended. Report adopted.

Statement of Intent attached.

Bill printed and placed on
members' desks.,

Second reading, do pass.
Considered correctly engrossed.
Third reading, passed.

Transmitted to Senate.

IN THE SENATE

Introduced and referred to
Committee on Judiciary.

Committee recommend bill be
concurred in as amended. Report
adopted.

Statement of Intent amended.

Second reading, concurred in as
amended.

Third reading, concurred in.
Ayes, 41; Noes, 7.

Returned to House with amendments
and with amended Statement of
Intent.
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IN THE HOUSE

Received from Senate,

Second reading, amendments and
amended Statement of Intent not
concurred in.

On motion, Conference Committee
requested.

Conference Committee appointed.
Conference Committee reported.

Second reading, Conference
Committee report adopted.

Tnird reading, Conference
Committee report adopted.

Conference Committee report
adopted by Senate.

Sent to enrolling.

Reported correctly enrolled.
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BILL NO. , 2.

INTRODUCED BY M

A BILL FOR AN ACT ENTITLED: "AN ACT GEMNERALLY DEFINING LAWS

RELATING TO RECREATIONAL USE OF STATE WATERS; PROHIBITING
RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING THE
LIABILITY OF LANDOWNERS WHEN WATER IS5 BEING USED FOR
RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING
THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY
RECREATIONAL CSE OF SURFACE WATERS; AMENDING SECTION
70~19-405, MCA; AND PROVIDING AN TIMMEDIATE EFFECTIVE DATE

AND AN APPLICABILITY DATE.,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION, Section 1. Definitions. For purposes of
[sections 2 through 51, the following definitions apply:

(1) *"Barrier" means an artificial cbstruction lacated
in or over a water body, restricting passage on or through
the water, or a natural object which totally or effectively
obstructs the recreational use of the surface water at the
time of use. A barrier may include but is not limited to a
bridge or fence or any other manmade obstacle to the natural
flow of water or a natural object within the ordinary
high-water mark of a stream.

{2) "Class I waters" means surface waters that:

fé}ﬂana Laguslative Counc

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1303/01

(a) 1lie within the officially recorded federal
government survey meander lines thereof;

{b) flow over lands that have been judicially
determined to be owned by the state by reason of application
of the federal navigability test for state streambed
ownership;

{c) Elow through public lands;

(d) are or have been capable of supporting commercial
activity; or

(e) are or have been capable of supporting commercial
activity within the meaning of the federal navigability
test.

(3) *“Class II waters" means all surface waters that
are not class I waters.

(4) "Department" means the department of fish,
wildlife, apnd parks provided for in 2-15-3401,.

{5) "Diverted away from a natural water body" means a
diversiaon of surface water through a manmade water
conveyance system, including but not limited to:

(a) an irrigation or drainage canal or ditch;

(b) an industrial, municipal, or domestic water
system;

(c} a floed control channel; or

{d) a hydropower inlet and discharge facility.

(6) "Ordinary high-water mark" means the line that

.. INTRODUCED BILL
HB 2bs
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water impresses on land by covering it for sufficient
periods to cause physical characteristics that distinguish
the area belocw the 1line from the area above it.
Characteristics of the area below the line include, when
appropriate, but are not limited to diminished terrestrial
vegetation or lack of agricultural crop value.

(7) (a) "Recreational use" means with respect tao class
I waters: fishing, hunting, swimming, floating in small
craft or other flotation devices, boating in motorized craft
unless otherwise prohibited or regulated by 1law, or craft
propelled by car or paddle, and related unavoidable or
incidental uses, within the ordinary high-water mark of the
waters.

{b) Recreational use means with respect to class II
waters all of the uses set forth in subsection (7)(a),
except that it does not include, without permission of the
landowner:

(i) overnight camping;

(ii) big game hunting or upland bird hunting;

(tii) operation of all-terrain wvehicles or other
motorized vehicles not primarily designed for operation upon
the water;

(iv) the placement or creation of any permanent or
semipermanent object such as a permanent duck blind or boat

moorage; or
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(v) other activities which are not primarily
water-related pleasure activities.

(8) "Supervisors" means the board of supervisors of a
soil conservation district, the directors of a grazing
district, or the beoard of county commissioners if a reguest
pursuant to [section 3(3)(b}] is not within the boundaries
of a conservaticon district or if the request is refused by
the board of supervisors of a soil conservation district or
the directors of a graeing district.

NEW SECTION. Section 2, Recreational use permitted --
limitations -- exceptions. (1) Except as provided in
subsection ({3), all class I waters that are capable of
recreational use as defined in [section 1(7)(a}), including
the beds underlying them and the banks up to the ordinary
high-water mark, may be so used by the public without regard
to the ownership of the land underlying the waters.

(2) Except as provided in subsection (3), all class II
waters that are capable of recreational use as defined in
[section 1(7){b}], 1including the beds underlying them and
the banks up to the ordinary high-water mark, may be so used
by the public without regard to the ownership of the land
underlying them, except that recreational use does not
include those activities excluded in [section 1{7)({b)}.

(3) The right of the public to make recreational use

of surface waters does not include the right to make

_4—
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recreational use of waters:

{a) in a stock pond or other impoundment fed by an
intermittently flowing natural watercourse; or

(b) while diverted away from a natural water body for
beneficial use pursvant to Title 85, chapter 2, part 2 or 3.

{4) The right of the public to make recreational use
of surface waters does not grant any sagement or right to
the public to enter onto or cross private property in order
to use such waters for recreational purposes.

(5) The provisions of this section do not affect any
rights of the public with respect to state-owned lands that
are school trust lands or any rights of lessees of such
lands ynder lease on [the effective date of this act].

NEW SECTIQN. Section 3. Right to portage -=
establishment of portage route. (1) A member of the public
making recreational use of surface waters may, above the
ordinary high-water mark, portage arcund barriers in the
least intrusive manner possible, avoiding damage to the
landowner's land and violation of his rights.

(2) A landowner may create barriers across streams for
purposes of land or water management or to establish land
ownership as otherwise provided by 1law. If a landowner
erectd a barrier pursuant to a design approved by the
department and the barrier is designed not to and does not

interfere with the public's use of the surface waters, the
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public may not go above the ordinary high-water mark to
portage around the barrier.

{3) {a) A portage route around or over a barrier may
be established to aveid damage to the landowner's land and
violation of his rights as well as to provide a reascnable
and safe route for the recreational user of the surface
waters.

{(b) A portage route may be established when either a
landowner or a member cof the recreating public submits a
request to the supervisors that such a route be established,

fc) Within 45 days of the receipt of a request, the
superviscrs shall, in consultation with the landowner and a
representative ©f the department, exanine and investigate
the barrier and the adjcining land to determine a reasonable
and safe portage route.

(d) Within 45 days of the examination of the site, the
supervisors shall make a written finding of the most
appropriate portage route.

(e) The cost of establishing the portage route around
artificial barriers must be borne by the involved landowner,
except for the construction of notification signs of such
route, which is the responsibility of the department. The
cost of establishing a portage rcute around natural barriers
must be borne by the department.

(£) Once the route is established, the department has

._6_
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the exclusive responsibility thereafter to maintain the
portage route at reasconable times agreeable to the
landowner. The department shall post notices on the stream
of the existence of the portage route and the public's
obligation to wuse it as the exclusive means around a
barrier.

{g) If either the landowner or recreationist disagrees
with the route described in subsection (3)(e}), he may
petition the district court to name a three-member
arbitration panel. The panel must c¢onsist of an aftfected
landowner, a member cf an affected recreational group, and a
member selected by the two other members of the arbitration
panel. The arbitration panel may accept, reject, or modify
the supervisors' finding under subsection (3j(d).

(h) The determination of the arbitration panel is
binding upon the landowner and upecn all parties that use the
water for which the portage is provided. Costs of the
arbitration panel, computed as for jurors' fees wunder
3-15-201, shall be borne by the contesting party or parties;
all other parties shall bear their own costs.

{i) The determination of the arbitration panel may be
appealed within 30 days to the district court.

{(j) Once a portage route is established, the public
shall use the portage route as the exclusive means to

portage around or over the barrier.
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NEW SECTLON. Section 4. Restriction on liability of
landowner and supervisor. {1) A person who makes
recreational use of surface waters flowing over or through
land in the possession or under the control of another,
pursuant to [section 2], or land while portaging around or
over barriers or while portaging or wusing portage routes,
pursuant to [section 3], does not have the status of invitee
or .licensee and is owed no duty by a landowner other than
that provided in subsection (2).

({2) A landowner or tenant is liable to a person making
recreational use of waters or land described in subsection
(1) only for an act or omission that constitutes willful or
wanton misconduct.

(3) No supervisor who participates in a decision
regarding the placement of a portage route is liable to any
person who while making recreational use of the surface
waters is injured while using the portage route except for
an act or omission that constitutes willful and wanton
misconduct.

NEW SECTIQON. Section 5. Prescriptive easement not
acquired by recreational use of surface waters. (l) A
prescriptive easement 1is a right to use the property of
another that' is acquired by open, exclusive, notorious,
hostile, adverse, continuous, and uninterrupted use for a

pericd of 5 years.
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(2) A prescriptive easement cannot be acquired through
recreational use of surface waters, including the streambeds
underlying them and the banks up to the crdinary high-water
mark, or of portage routes over and around barriers.

Section 6. Section 70-19-405, MCA, is amended to read:

"70-19-405. Title by prescription., Becupancy Except as

provided in [section 5}, occupancy for the period prescribed

by this chapter as sufficient to bar an action for the
recovery of the property confers a title thereto,
denominated a title by prescription, which is sufficient
against all."

NEW SECTION. Section 7. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in cne or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 8. Applicability. Sections 5 and
6 apply only to a prescriptive sasement that has not been
perfected prior to [the effective date of this act].

NEW SECTION. Section 9. Effective date. This act is
effective on passage and approval.

-End-
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APPRDVED BY COMMITTEE
ON JUDICIARY

STATEMENT OF INTENT
HOUSE BILL 265

House Judiciary Committee

A statement of intent is required for House Bill 265
because section 2(5) directs the ftish and game commission to
adopt rules governing recreational use of surface waters.

In its implementation of this bill, the long-range goal
of the commission must be to preserve, protect, and enhance
the surface waters of this state while facilitating the
public's exercise of 1its recreational rights on surface
waters. The commission shall strive to permit broad exercise
of public rights, while protecting the water resource and
its ecosystem. In adopting the procedural rules required by
section 2, the commission shall emphasize that in close
cases Lthe decision must be to protect the environment by
restricting or continuing to restrict recreational use,
since it is easier to prevent environmental degradation than
it is to repair it.

In developing the rules implementing House Bill 265,
the commission shall make every effort to make the process
uncomplicated and clear. As provided in subsection (5)(b),
the commission must issue written findings and an order
whenever a request is made for restrictions on recreational

use of a surface water or for the 1ifting of previously
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imposed 1limitations on recreational use of a surface water.
The commission may adopt rules providing for summary
dismissal of reqguests when a substantially similar request
has been received and acted upon within a brief time prior
to the second or subsequent requests if, during the time
period since the first request, it is wunlikely that there
has been a change in the situation upon which the commission
based its earlier decision.

In developing the rules establishing criteria for
determination upon a request made under subsections (5)(a)
or (5)(b), the commission shall require that each of the
following factors that ig relevant to the decision must be
considered in the determination:

(a) whether public use is damaging the banks and land
adjacent to the water body: .

(b) whether public use is damaging the property of
landowners underlying or adjacent to the water body;

(c) whether public use is adversely affecting wildlife
or birds;

(d) whether public use 1s disrupting or altering
natural areas or biotic communities;

{e) whether public use is causing degradation of the
water quality of the water body; and

(£) any other Eactors relevant to the preservation of

the water body in its natural state.

-2- SECOND READING
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In making its decision after a request has been made
for restrictions o©f recreational use, the commission may
impose any reasonable limitation on the recreational use of
surface waters including complete prohibition of a
particular type of recreation, prohibition of a particular
type of recreation in certain specified areas, such as
within a specified distance of a residence ot other
structure, or in an appropriate case, prohibition of all

recreation,
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HOUSE BILL NO. 265

INTRODUCED BY REAM, MARKS

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS
RELATING TO RECREATIONAL USE OF STATE WATERS; PBDHIBITING
RECREATIONAL USE QF DIVERTED WATERS; RESTRICTING THE
LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR
RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING
THAT A PRESCRIPTIVE EASEMENT CANNGT BE ACQUIRED BY
RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION
70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE

AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Definitions. For purposes of

[sections 2 1 through 5], the following definitions apply:
(1) "Barrier" means an artificial obstruction located

in or over a water body, restricting passage on or through

the water, or a natural object IN OR OVER A WATER BODY which

totally or effectively obstructs the recreational use of the
surface water at the time of use. A barrier may include but
is not limited to a bridge or fence or any other manmade
obstacle to the natural flow of water or a natural object
within the ordinary high-water mark of a stream.

(2} "Class I waters" means surface waters that:
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(a) lie within the officially recorded federal
government survey meander lines thereof;

(b) flow over lands that have been judicially
determined to be owned by the state by reason of application
of the federal navigability test for state streambed
ownership;

{c) flow through public lands, WHILE WITHIN THE

BOUNDARTIES QF SUCH LANDS;

(d) are or have been capable of supporting THE

FOLLOWING commercial aetiviéey ACTIVITIES: LOG FLOATING,

TRANSPORTATION OF FURS ARD SKINS, SHIPPING, COMMERCIAL

GUIDING USING MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION,

OR THE TRANSPORTATION OF MERCHANDISE, AS THESE ACTIVITIES

HAVE BEEN DEFINED BY PUBLISHED JUDICIAL OPINION AS OF [THE

EFFECTIVE DATE OF THIS ACT]; or

(e} are or have been capable of supporting commercial
activity within the meaning of the federal navigability
test. ‘

(3) "Class II waters" means all surface waters that
are not class I waters.

{4) "COMMISSION" MEANS THE FISH AND GAME COMMISSION

FROVIDED FOR IN 2-15-3402.

+4¥({5) "Department" means the department of fish,
wildlife, and parks provided for in 2-15-3401.

t5¥(6) “Diverted away from a natural water body" means

-2- HB 285
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a diversion of surface water through a manmade water
conveyance system, including but not limited to:

{a) an irrigation or drainage canal or ditch;

{b) an industrial, municipal, or domestic water
system;

{c) a flood control channel; or

{d) a hydropower inlet and discharge facility.

+68¥(7) "Ocrdinary high-water mark™ means the line that
water impresses on land by covering it for sufficient
pericds to cause physical characteristics that distinguish
the area below the line from the area above 1i:.
Characteristics of the area below the 1line include, when

appropriate, but are not limited to diminished terrestrial

vegetation or lack of agricultural crop value. A FLOOD

PLAIN ADJACENT TOQ SURFACE WATERS IS NOT CONSIDERED TO LIE

WITHIN THE SURFACE WATERS® HIGH-WATER MARKS.

4+ -3(B) tay "Recreational use" means with respect to
etr 3~% SURFACE waters: fishing, hunting, swimming, fleating
i. sesmall craft or other flotation devices, beating in
motorized craft unless otherwise prohibited or requlated by
law, or craft propelled by oar or paddle, OTHER

WATER-RELATED PLEASURE ACTIVITIES, and related unavoidable

or incidental usesy-within-the-ardinary-high-water-mark-of
the-waters.

tb}-~Recreationat-use-means-with-respect-—to-—-class—-iz
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waters-ali-of-the-—uses-—-sse--fareh——itn-——anbsection--+3+tajs
excepe--that--it-does—net-inctude;-withour-permission-of-the
iandowner:

tit¥y--overnight-campings

titiy-big-game-hunting-or-uptand—bird-nuntings

tit+y-operation-—of--ati-terrain--vehietes——-or---other
moterized-vehictes—pat-primarily-—designed-for-aperation-upen
tha-warer;

tiv}-the--placement--or--creation--ef--any-permanent-or
semipermanenk-object-speh-as-a-permanent-duck~-biind-or—-boat
mesrage;-or

tvy—-orher---getivities---which---are-—-not-—-primartiy
water-related-pieasure-activitieas

£83(9) "Supervisors" means the board of supervisors of
a soil conservation district, the directors of a grazing
district, or the board of county commissicners if a reguest
pursuant to [section 3(3)(b)] is not within the boundaries
of a conservation district or if the request is refused by
the board of supervisors of a soll conservation districe or
the directors of a grazing district.

{10) "SURFACE WATER" MEANS, FOR THE PURPOSE OF

DETERMINING THE PUBLIC'S ACCESS FOR RECREATIONAL USE, A

NATURAL WATER BODY, ITS BED, AND ITS BANKS UP TO THE

ORDINARY HIGH-WATER MARK.

NEW SECTION. Section 2. Recreational use permitted --

~4- HB 265
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limitations =- exceptions. (1) Except as provided in

subsection--¢33 SUBSECTIONS (2} THROUGH (4), all e¢iasa-%¥

SURFACE waters that are capable of recreaticnal use a3

defined-—-in-taection-{F}tartv-itnetuding-the-beds-underiying
them-and-the-banita-up-ta-the-ordinary-htgh-water—-marky may
be so used by the public without regard to the ownership of
the land underlying the waters.
$23--Except-aa-provided-in-subsaction-¢3};-ati-ctass-i¥
waters-that-are-capabie-sf-recreationat-use--as--defined--in
taection--t+Fy¢bylr-—inciuding--the-beds-underiying-them-and
the-banks-up-to-the-srdinary-high-water-marky-may-be-ss-used
by-the-pubtic-witheut-regard-to-the-ownership--ef--the--tand
underiying——them;—-excepe-—that--recreationai--use--dses-not
ineiude-those-activities—exciuded-in-fsection—-1£F¥tbiis
$+33(2) The right of the public to make recreational
use of surface waters does not include the-right-to-make

recreationat—-use—-of--waters, WITHOUT PERMISSION OF THE

LANDOWNER :

{a) THE OPERATION OF ALL-TERRAIN VEHICLES OR _OTHER

MOTORIZED VEHICLES NOT PRIMARILY DESIGNED FOR OPERATION UPON

THE WATER;

{B) THE RECREATIONAL USE _OF SURFACE WATERS in a stock

pond or other impoundment fed by an intermittently flowing

natural watercourse; of

##¥(C) THE RECREATIONAL USE OF WATERS while diverted
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away from a natural water body for beneficial use pursuant
to Title 85, chapter 2, part 2 or 3; OR

(D) BIG GAME HUNTING.

(3) THE RIGHT OF THE PUBLIC TQ MAKE RECREATIONAL USE

OF CLASS 11 WATERS DOES NOT INCLUDE, WITHOUT PERMISSICN OF

THE LANDOWNER :

{A) OVERNIGHT CAMPING;

(B) THE PLACEMENT OR CREATION OF ANY PERMANENT OR

SEMIPERMANENT OBJECT, SUCH AS A PERMANENT DUCK BLIND OR BOAT

MOORAGE; OR

{C) OTHER ACTIVITIES WHICH ARE NOT PRIMARILY

WATER-RELATED PLEASURE ACTIVITIES.

(4) The right of the public to make recreational use
of surface waters does not grant any easement or right to
the public to enter onto or cross private property in order
to use such waters for recreational purposes.

(5) THE COMMISSION SHALL ADOPT RULES PURSUANT TO

47-1-303, IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY,

OR THE PROTECTION OF PUBLIC AND PRIVATE PROPERTY, GOVERNING

RECREATIONAL USE OF CLASS I AND CLASS II WATERS. THESE RULES

MUST INCLUDE THE FOLLOWING:

(A) THE ESTABLISHMENT OF PROCEDURES BY WHICH ANY

PERSON MAY REQUEST AN ORDER FROM THE COMMISSION:

(I) LIMITING, RESTRICTING, OR PROHIBITING THE TYPE,

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER;

~6= HB 265
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(II) ALTERING LIMITATIONS, RESTRICTIONS, OR

PROHIBITIONS QN RECREATIONAL USE OF A SURFACE WATER IMPOSED

BY THE COMMISSION; AND

(B) PROVISIONS REQUIRING THE ISSUANCE OF WRITTEN

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT

TQ THE RULES ADQOPTED UNDER SUBSECTION [5){Aa).

£5¥(6) The provisions of this section do not affect
any rights of the public with respect to state-owned lands
that are school trust lands cr any rights of lessees of such
lands under-imase-on-{the-effective-date-of-this-acett.

NEW SECTION. Section 3. Right to portage -
establishment of portage route. (1) A member of the public
making recreational use of surface waters may, above the
ordinary high-water mark, portage around barriers in the
least intrusive manner possible, avoiding damage to the
landowne s land and vioclation of his rights.

2) A landowner may create barriers across .treams for
puroses of land or water management or to establish land
ownership as otherwise provided by law. If a landowner
erects a barrier STRUCTURE pursuant to a design approved by
the department and the barrier--is--designed--net--ta--and
STRUCTURE does net interfere with the public's use of the
surface waters, the public may not go above the ordinary

high-water mark to portage around the Bareter STRUCTURE.
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(3) (a) A portage route around or over a barrier may
be established to avoid damage to the landowner's land and
violation of 'his rights as well as to provide a reascnable
and safe route for the recreational user of the surface
waters.

(b) A portage route may be established when either a
landowner or a member of the recreating public submits a
request to the supervisors that such a route be established.

(c) Within 45 days of the receipt of a reguest, the
supervisors shall, in consultation with the landowner and a
representative of the department, examine and investigate
the barrier and the adjoining land to determine a reasonable
and safe portage route.

{d) Within 45 days of the examination of the site, the
supervisors shall make a written finding of the most
appropriate portage route.

(e} The cost of establishing the portage route around
artificial barriers must be borne by the involved landowner,
except for the construction of notification signs of such
route, which is the responsibility of the department. The
cost of establishing a portage route around nratural barriers
must be borne by the department.

{f) Once the route is established, the department has
the exclusive responsibility thereafter to maintain the

portage route at reasonable times agreeable to the

-8- HB 265
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landowner. The department shall post notices on the stream
of the existence of the portage route and the public's
obligation to wuse it as the exclusive means around a
barrier.

{g) If either the landowner or recreationist disagrees
with the route described in subsection (3)(e), he may
petition the district court to name a three-member
arbitration panel. The panel must consist of an affected
landeowner, a member of an affected recreational group, and a
member selected by the two other members of the arbitration
panel. The arbitration panel may accept, reject, or modify
the supervisors' finding under subsection (3)(d).

(h) The determination of the arbitration panel is
binding upon the landowner and upon all parties that use the
water for which the portage is provided. Costs of the
arbitration panel, computed as for Jjurors' fees under
3-15-201, shall be borne by the contesting party or parties;
all other parties shall bear their own costs.

(i) The determination of the arbitration panel may be
appealed within 30 days to the district court.

{j) Once a portage route 1s established, the public
shall u=ze the portage route as the exclusive means to
portage around or over the barrier.

NEW SECTION. Section 4. Restriction on liability of

landowner and supervisor. (1) A person who makes
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recreational use of surface waters flowing over or through
rtand in the possession or under the contrel of another,
pursuant to [section 2], or land while portaging around or
over barriers or while portaging or wusing portage routes,
pursuant to [section 3}, does not have the status of invitee
or licensee and is owed no duty by a landowner other than
that provided in subsection (2).

{2) A landowner or tenant is liable to a person making
recreational use of waters or land described in subsection
(1) only for an act or omission that constitutes willful or
wanton misconduct.

{3) WNo supervisor who participates in a decision
regarding the placement of a portage route is liable to any
person who white-making--reereationat--nse--of--the--surface

waters—-is—-injured-white-using IS INJURED OR WHOSE PROPERTY

I5 DAMAGED BECAUSE OF PLACEMENT OR USE OF the portage route

except for an act or omission that constitutes willful and
wanton misconduct.

NEW SECTION. Section 3. Prescriptive easement not
acquired by recreational use o©f surface waters. (1) A
prescriptive easement is a right to wuse the property of
another that 1is acquired by open, exclusive, notorious,
hostile, adverse, continuous, and uninterrupted use for a
period of % years.

(2) A prescriptive easement cannot be acquired
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through;
(A} recreational use of surface waters, including:
{I) the streambeds underlying them; and
{II) the banks up to the ordinary high-water marky; or
af
(III) ANY portage roukes over and around barriers; OR

(B} THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO

REACH SURFACE WATERS.

Section 6., Section 70-19-405, MCA, is amended to read:
"70-19-405. Title by prescription. ©¢cupaney Except as

provided in [section 5], occupancy for the period prescribe -

by this chapter as sufficient to bar an action for the
recovery of the property confers a title thereto,
denominated & title by prescriptien, which is sufficient
against all."™

NEW SECTION. Section 7. Severability. If a part of
this act .s invalid, all wvalid parts that are severable from
the i-.alid part remain in effect. 1If a part of this act is
inv .id in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications,

NEW SECTION. Section 8. Applicability. Sections S and
6 apply only to a prescriptive easement that has not been
perfected prior to [the effective date of this act].

NEW SECTION. Section 9. Effective date. This acc is

-11- HB 263
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effective on passage and approval.

-End-
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STATEMENT OF INTENT
HOUSE BILL 265

House Judiciary Committee

A statement of intent is required for House Bill 265
because section 2{5) directs the fish and game commission to
adopt rules governing recreational use of surface waters.

In its implementation of this bill, the long-range goal
of the commission must be to preserve, protect, and enhance
the surface waters of this state while facilitating the
public's exercise of its recreational rights on surface
waters. The commission shall strive to permit broad exercise
of public rights, while protecting the water resource and
its ecosystem. In adopting the procedural rules required by
section 2, the commission shall emphasize that in close
cases the decision must be tc protect the environment by
restricting or continuing to restrict recreational use,
since it is eagier to prevent environmental degradation than
it is to repair it.

Iin developing the rules implementing House Bill 265,
the commission shall make every effort to make the process
uncomplicated and clear. As provided in subsection {5){b),
the commission must issue written findings and an order
whenever a request is made for restrictions on recreational

use of a surface water or for the 1lifting of previously
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imposed limitations on recreational use of a surface water.
The commission may adopt rules providing for summary
dismissal of requests when a substantially similar request
has been received and acted upon within a brief time prior
to the second or subsequent requests if, during the time
period since the first request, it is wunlikely that there
has been a change in the gituation upon which the commission
based its earlier decision.

In developing the rules establishing criteria for
determination upon a request made under subsections (5)(a)
or (5)(b), the commission shall require that each of the
following factors that is relevant to the decision must be
conaidered in the determination:

{a) whether public use is damaging the banks and land
adjacent to the water body;

(b) whether public use is damaging the property of
landowners underlying or adjacent to the water body;

{c) whether public use is adversely affecting wildlife
or birds;

{d) whether public wuse is disrupting or altering
natural areas or biotic communities;

(e} whether public use is causing degradation of the
water quality of the water body; and

(E) any other factors relevant to the preservation of

the water body in its natural state.
—2- THIRD READING

HB 205
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In making its decision after a request has been made
for restrictions of recreational use, the commissicn may
impose any reasonable limitation on the recreational use of
sur face waters ;ncluding comblete prohibition of a
particular type of recreation, prohibition of a particular
type of recreation in certain specified areas, such as
within a specified distance of a residence or other
structure, or in an appropriate case, prohibition of ail

recreation.
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HOUSE BILL NO. 265
INTRODUCED BY REAM, MARKS

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS
RELATING TO RECREATIONAL USE OF STATE WATERS; PBOHIBITING
RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING THE
LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR
RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING
THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY
RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION
70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE

AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Sectiop 1. Definitions. For purposes of

[sections 2 1 through 5], the following definitions apply:
{1) "Barrier" means an artificial obstruction located

in or over a water body, restricting passage on or through

the water, or a natural object IN OR OVER A WATER BODY which

totally or effectively obstructs the recreational use of the
surface water at the time of use. A barrier may include but
is not limited to a bridge or fence or any other manmade
sbstacle to the natural flow of water or a natural object
within the ordinary high-water mark of a stream.

{2) "Class I waters" means surface waters that:
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{a) 1lie within the officially recorded federal
government survey meander lines thereof;

(b) flow over lands that have been judicially
determined to be owned by the state by reason of application
of the federal navigability test for state streambed

ownership;

{c) flow through public lands, WHILE WITHIN THE

BOUNDARIES OF SUCH LANDS;:

(d) are or have been capable of supporting THE

FOLLOWING commercial eeeivity ACTIVITIES: LOG FLOATING,

TRANSPORTATION OF FURS AND SKINS, SHIPPING, COMMERCIAL

GUIDING USING MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION,

OR THE TRANSPORTATION OF MERCHANDISE, AS THESE ACTIVITIES

HAVE BEEN DEFINED BY PUBLISHED JUDICIAL OPINION AS OF [THE

EFFECTIVE DATE OF THIS ACT]; or

(e} are or have been capable of supporting commercial
activity within the meaning of the federal navigability
test.

(3) "Class Il waters" means all surface waters that
are not class [ waters.

{4) "COMMISSION" MEANS THE FISH AND GAME COMMISSION

PROVIDED FOR IN 2-15-3402.

t4%(5) "Department" means the department of fish,
wildlife, and parks provided for in 2-15-3401.

t5¥(6) "Diverted away from a natural water body" means

-2- HB 265
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a diversion of surface water through a manmade water
conveyance system, including but not limited to:

{a) an irrigation or drainage canal or ditch;

{b) an industrial, municipal, or domestic water
system;

{¢) a flood control channel; or

{d) a hydropower inlet and discharge facility.

t6¥{7) "Ordinary high-water mark" means the line that
water impresses on land by covering it Eqr sufficient
periods to cause physical characteristics that distinguish
the area below the line from the area above it,
Characteristics of the area below the 1line include, when
appropriate, but are not limited to diminished terrestrial
vegetation or lack of aéricultutal crop value. A FLOOD

PLAIN ADJACENT TO SURFACE WATERS IS NOT CONSIDERED TO LIE

WITHIN THE SURFACE WATERS' HIGH-WATER MARKS.

t#+({8) +ta¥ "Recreational use" means with respect to
ectass-¥ SURFACE waters: fishing, hunting, swimming, floating
in small craft or other flotation devices, boating in
motorized craft unless otherwise prohibited or requlated by
law, or craft propelled by oar or paddle, OTHER

WATER-RELATED PLEASURE ACTIVITIES, and related unavcidable

or incidental usesy-within-the-srdinary-high-wacer—-mark-of
the-waters,

thy--Recreationat—use-means-with-respece——so--clans-——¥%1

-3- HB 265
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waters-ati-of-the—-uses--set--forth--in--aubscctton--tF3tar
except-——thae——-te-dees-noc-inciuder-without—permissien-of-rhe
ltandowner:

+i)--overnight—ecampings

tit}-big-game-hunting-or-upitand-bird-huntings

titty-operatton—-sf--ati-terrain--vehtcies-—-or--—-other
metorized-vehicies—nat-primariiy-desiqgned-for-aperatian—upon
the-waters

tivi-the--piacement--or--creation—-af-—any-permanant-ar
semipermanent—sbject-such-as-a-permanent-duck-bitind-or--beat
nescage r-or

tvy-~ather-—-aetivities——-which---pare---net---primarity
water-retaced-pieasure-ackivitiens

£83¥(9) "Supervisors" means the bocard of supervisors of
a soil conservation district, the directors of a grazing
district, or the board of county commissioners if a request
pursuant to [section 3(3)(b})] is not within the boundaries
of a conservation district or if the request is refused by
the board of supervisors of a soil conservation district or
the directors of a grazing district.

(10) “SURFACE WATER" MEANS, FOR THE PURPOSE OF

DETERMINING TEE PUBLIC'S ACCESS FOR RECREATIONAL USE, A

NATURAL WATER BODY, ITS BED, AND ITS BANKS UP TO THE

ORDINARY HIGH-WATER MARK.

NEW SECTION. Section 2. Recreational use permitted --

-4- HB 265
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limitations =-- exceptions. (1) Except as provided in

aubsectton-~+3+ SUBSECTIONS (2) THROUGH (4), all citass-%

SURFACE waters that are capable of recreational wuse as
dafined--in-tseerion-r+3¥tatt7-tneinding-the-beds-underiying
them-and-the-banks-up-to-the-erdinary-high-water—-marks; may
be so used by the public without regard to the ownership of
the land underlying the waters.

' +2y--Except-as-provided-in-subsectien-t3}yr-ati-ctass-i%
waters-that-ara-capabie-cf-respeationai-use-~as--defined--in
faseeion—-1{tF¥¢tb}}7--including--ehe-peds-underiying-them-and
tha-banks-up-to-the-ordinary-high-water-marky-may-be-se-nsed
by-ehe—pnbiic-nithouE—regard—bo—the*awncrship-—af—-the——innd
underiying--thems--exeept-—that--recreationai--use--dees-net
inciude-thase-activities-eaxciuded-in-fsection-2+t73tbyis

+33(2) The right of the public to make recreational
use of surface waters does not include the-right-to-make

recreactonat-—-use—-sf--waters, WITHOUT PERMISSION OF THE

LANDOWNER:

{a) THE OPERATION OF ALL-TERRAIN VEHICLES OR QTHER

MOTORI1ZED VEHICLES NOT PRIMARILY DESIGNED FOR QPERATICN UPON

THE WATER;

(B) THE RECREATIONAL USE OF SURFACE WATERS in a stock

pond or other impoundment fed by an intermittently flowing

natural watercourse; or

¢tb¥(C) THE RECREATIONAL USE OF WATERS while diverted
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away from a natural water bedy for beneficial use pursuant
to Title 85, chapter 2, part 2 or 3; OR

(D) BIG GAME HUNTING.

(3) THE RIGHT OF THE PUBLIC TO MAKE RECREATIONAL USE

OF CLASg II WATERS DOES NOT INCLUDE, WITHOUT PERMISSION QF

THE LANDOWNER :

(A) OVERNIGHT CAMPING;

{B) TEBE PLACEMENT OR CREATION JF ANY PERMANENT OR

SEMIPERMANENT OBJECT, SUCH AS A PERMANENT DUCK BLIND OR BOAT

MOORAGE; CR

{(C)} OTHER ACTIVITIES WHICH ARE NOT PRIMARILY

WATER-RELATED PLEASURE ACTIVITIES.

(4) The right of the public to make recreational use
of surface waters does not grant any easement or right to
the public to enter onto or cross private property in order
to use such waters for recreational purposes.

(5} THE COMMISSION SHALL ADOPT RULES PURSUANT TO

87-1-303, IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY,

OR THE PROTECTION QOF PUBLIC AND PRIVATE PROPERTY, GOVERNING

RECREATIONAL USE QF CLASS I AND CLASS Il WATERS. THESE RULES

MUST INCLUDE THE FOLLOWING:

{A) THE ESTABLISHMENT OF PROCEDURES BY WHICH ANY

DERSCON MAY REQUEST AN ORDER FROM THE COMMISSION:

{I) LIMITING, RESTRICTING, OR PROHIBITING THE TYPE,

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER;

-6 HB 2445
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(11} ALTERING LIMITATIONS, RESTRICTIONS, OR

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPQSED

BY THE COMMISSION: AND

{(B) PROVISIONS REQUIRING THE ISSUANCE OF WRITTEN

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT

TO THE RULES ADOPTED UNDER SUBSECTION (5)(A).

t5¥(6) The provisions of this section do not affect
any rights of the public with respect to state-owned lands
that are school trust lands or any rights of lessees of such
lands snder-itease-on-fthe-effective-date-of-ehis-aced.

NEW SECTION. Section 3. Right to portage -
establishment of portage route. (1) A member of the public
making recreational use of surface waters may, above the
ordinary high-water mark, portage around barriers in the
least intrusive manner possible, aveiding damage tco the
landowner's land and wviolation of his rights.

(2) A landowner may create barriers across streams for
purposes of land or water management or to establish land
ownership as otherwise provided by law. If a landowner
erects a barrier STRUCTURE pursuant to a design approved by
the department and the barcter-—-is——designed-—not--te--and
STRUCTURE does not interfere with the public's use of the
surface waters, the public may not go above the ordinary

high-water mark to portage around the barriee STRUCTURE,
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(3) (a) A portage route around or over a barrier may
be established ta avoid damage to the ilandowner's 1land ana
violation of his rights as well as to provide a reascnable
and safe route for the recreational user of the surface
waters.,

(b} A portage route may be established when either a
landowner or a member of the recreating public submits a
request to the supervisors that such a route be established.

(c) Within 45 days of the receipt of a request, the
supervisors shall, in consultation with the landowner and a
representative of the department, examine and investigate
the barrier and the adjoining land to determine a reasconable
and safe portage route.

(d) Within 45 days of the examinaticn of the site, the
supervisors shall make a written finding of the most
appropriate portage route. )

(e} The cost of establishing the portage route around
artificial barriers must be borne by the involved landowner,
except for the construction of notificactica signs of such
route, which 1is the responsibility of the department. The
cost of establishing a portage route around natural barriers
must be borne by the department.

(£) Once the route is established, the department has
the exclusive responsibility thereafter tc maintain the

portage route at reasonable times agreeable to the

8- HB 265
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landowner. The department shall post notices on the stream
of the existence of the portage route and the public’'s
cbligation to wuse it as the exclusive means around a
barrier.

{g) If either the landowner or recreationist disagrees
with the route described in subsection (3)(e), he may
petition the district court to name a three-menmber
arbitration panel. The panel must consist of an affected
landowner, a member of an affected recreational group, and a
member selected by the two other members of the arbitration
panel. The arbitration panel may accept, reject, or modify
the supervisors' finding under subsection (3)(d}.

{h) The determination of the arbitration panel is
binding upon the landowner and upcn all parties that use the
water for which the portage is provided. Costs of the
arbitration parel, computed as for jurors' fees under
3-15-201, shall be borne by the contesting party or parties;
all other parties shall bear their own costs.

{i) The determination of the arbitration panel may be
appealed within 30 days to the district court.

{j} Once a portage rtoute is established, the public
shall use the portage route as the exclusive means to
portage around or over the barcier.

NEW SECTION. Section 4. Restriction on liability of

tandowner and superviscor. {1} A - person who makes

-9- HB 285
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recreational use of surface waters flowing over or through
land in the possession or under the control of another,
pursuant to [section 2], or land while portaging around or
over barriers or while portaging or using portage routes,
pursuant to [secticn 3], does not have the status of invitee
or licensee and is owed no duty by a landowner other than
that provided in subsection (2}. i

{2) A landowner or tenant is liable to a person making
recreational use of waters or land described ' in subsection
{1) only for an act or omission that constitutes willful or
wanton misconduct.

{3) No supervisor who participates in a decision
regarding the placement of a portage route is liable to any
person who white-making--recreationai--use--cf--the--surface

waters--ts--injuared-white-uaing 1S INJURED OR WHOSE PROPERTY

IS DAMAGED BECAUSE OF PLACEMENT OR USE OF the portage route

except for an act or omission that constitutes willful and
wantcon misconduct.,

NEW SECTION., Section 5. Prescriptive easement not
acquired by recreational use of gsurface waters. (1) A
prescriptive easement is a right to wuse the property of
another that is acquired by open, exclusive, notorious,
hostile, adverse, continucus, and uninterrupted use for a
period of 5 years.

(2) A prescriptive easement cannot be acquired

~10- HB 265
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through:
(A} recreational use of surface waters, including:
{I) the streambeds underlying them; and
{I1) the banks up to the ordinary high-water marky; or
of
III) ANY portage reutes over and around barriers; OR

(B) THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO

REACH SURFACE WATERS.

Section 6. Section 70-19-405, MCA, is amended to read:
¥70-19-405. Title by prescription. Beccupaney Except as

provided in [section 5], occupancy for the period prescribed

by this chapter as sufficient to bar an action for the
recovery of the property confers a title thereto,
denominated a title by prescription, which is sufficient
against all.”

NEW SECTION. Section 7. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 8. Applicability. Sections 5 and
6 apply only to a prescriptive easement that has not been
perfected prior to [the effective date of this act].

NEW SECTION. Section 9. Effective date. This act is

-11l- HB 265
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effective on passage and approval.

-End-
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SENATE STANDING COMMITTEE REPORY

Page 1 of 5 March 27 19..85

MR. PRESIDENT

We, your committeeon ................. JUD[CIARY .............................................................. v
having had under considération. .. . HOUSEBILL ......................................................... No...... 2 65 .....
thi reading copy ( __blue
color
(Senator Yellowtail)
STREAM ACCESS
HOUSE BILL

Respectfully report as follows: That

be amended as follows:

1. Statement of Intent, page 3, line 9,

Following: ‘'recreation.”

Insert: "The commission shall prohibit all recreation on private
impoundments that have been licensed for a private use."

2. Statement of Intent, page 3.

Following: 1ine 9

Insert: '"The commission shall pratect the safety of the public by
prohibiting hunting within a specified distance of occupied
dwellings."

3. Page I, line 19.
Following: 'water,"”
Strike: ‘''or a natural object IN OR OVER A WATER BODY"

4. Page 1, iines 23 and 24.
Following: "“water' on line 23
Strike: remainder of line 23 through "stream" on line 24

5. Page 1, line 25,

Following: ‘“waters"
Insert: ', other than lakes,"
prebyisg
DD HOTXAXEL ~\
i "
coNTINUED.LY 7L
i / h thailm;r;:
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6, Page 2, lines 7 and B.
Strike: subsection (c) in its entirety
Renumber: subsequent subsections

7. Page 2, line 20,
Following: 'waters"
Insert: ", except lakes"

8. Page 3, line 8.

Following: 1line 7

Insert: "(7) "Lake" means a body of water where the surface water is
retained by either natural or artificial means and the natural
flow of water is substantially impeded.

(8) ™Occupied dwelling" means a building used for a human
dwelling atr least once a year."
Renumber: subsequent subsections

g9, Page 3, line 13.

Following: ‘''to!

Strike: ‘"diminished"

Insert: 'deprivation of the soil of substantially all"

10. Page 3, line 14.

Following: ‘vegetation"

Strike: 'or lack of"

Insert: "and destruction of its"
Following: ‘"agricultural"
Strike: ‘''crop"

Insert: ‘’wegetative”

11. Page 3, line 1B,
Following: "swimming"
Insert: '(except within 100 yards of any occupied dwelling), hiking"

12, Page 3, lines 21 and 22.
Following: ‘"'paddle," on line 21
Strike: remainder of line 21 through "ACTIVITIES," on line 22

13, Page 4, lines 14 through 20.
Strike: subsection (9) in its entirety
Renumber: subsequent subsection
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14, Page 5, line 2.
Following: "THROUGH"
Strike: "(4)"
Insert: '(5)"

15. Page 5, line 23,
Following: T"other"
Insert: ‘'private"

16. Page 6, line 2.
Following: "3;"
Strike: "OR"

17. Page 6, line 3.

Following: '"HUNTING"

Strike: "."

Insert: '"except by long bow or shotgun when specifically authorized
by the commission;"

18. Page 6, lines 4 through 6.
Strike: lines 4 through 6 in their entirety
Renumber: subsequent subsections

19. Page 6, line 7.

Following: line 6

Strike: T"(A)"

Insert: "%'

Following: "“CAMPING"

Insert: ‘"within sight of any occupied dwelling or within 500 yards of
any occupied dwelling, whichever is less"

20. Page 6, line 8,
Following: line 7
Strike: "(B)"
Insert: "(f)"

21. Pasge 6, line 9.
Following: "A"
Strike: "'PERMANENT"

22. Page 6, line 10.
Following: "MOORAGE;'"
Strike: "OR"

_ March 27 .19.83
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23. Page 6, line 11,
Following: 1line 10
Strike: "(C)"
Insert: "“(g)"

24, Page 6, line 12.

Following: "ACTIVITIES"

Strike: ", »

Insert: "as defined in [section 1 (10)]; or"

25. Page 6, line 13.

Following: line 12

Insert: '(h) use of a streambed as a right-of-way for any purpose
when water is not flowing therein.

(3} The public has no right to make recreational use of
Class 1I waters without the permission of the landowner."
Renumber: subsequent subsections

26. Page 7, line 18 through line 20, page 9.

Following: '{2)" on page 7, line 18

Strike: remainder of line 18 through line 20 on page 9 in their entirety
Insert: "Portage routes around existing barriexs may only be acquired

by:
(a) landowner permission;
(b) purchase; or

(c) eminent domain, as provided in Article II, section 29,
of the Montana constitution.

(3) 1If a landowner places an artificial barrier across a
water body after [the effective date of this act]l, he must
provide pertage.”

27, Page 9, line 21,
Following: 1line 20
Strike: ()"
insert: "(4)"
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28, Page 9, line 24.

Following: line 23

Insert: '(5) Nothing contained in [this act] addresses the issue of
natural barriers or portage around sald barriers, and nothing
contained in {this act] makes such portage lawful or unlawful."

29, Page 5, line 25.
Following: 'landowner"
Serike: ‘'and supervisor"

30. Page 10, line 6.
Following: "landowner"
Insert: ", his agent, or his tenant"

31. Page 10, line 8.
Following: "landowner"
Insert: ', his agent,"

32, Page 10, lines 12 through 18.
Strike: subsection (3} in its entirety

33. Page 11, line 1l6.

Following: 1line 15

Insert: "NEW SECTION. Section 7, Land title unaffected., The
provisions of (this act] and the recreational uses permitted
by [section 2] do not affect the title or ownership of the
surface waters, the beds, and the banks of any navigable or
nonnavigable waters or the portage routes within this state.

NEW SECTION. Section 8. Lakes. Nothing contained in

{this act] addressas the recreational use of surface waters of

lakes.'
Renumber: subsequent gections

AND A5 AMENDED
BE CONCURRED IN

(Statement of intent amended)




SENATE  COMMITTEE OF THE WHOLE AMENDMENT Page 2 of 2

Mar 30, 1985 HB 265
Page 1 of 2 DATE March 30, . . ... 1985
8:00 N 6. Page 7, lines 21 through 23.
r) TIME Following; “STRUCTURE" on line 21
Strike: remainder of line 21 through "STRUCTURE" on line 223
MR. CHAIRMAN: | MOVE TO AMEND HOUSE BILL No. 265 Insert: "which"

third _ reading copy ( J?lie ___ ) as follows: 7. Page B, line 21,

Color Following: “aroung"”

Strike: "natural"
. Insert: “Tartificial"
1. Page 2, line 18, artific

Following: "test"” 8 Page 8, line 22
Ingert: "for state streambed ownership” Followgng:' line 21'
. Insert: "not owned by the landowner on whose land the
;éllgigggé' i;g:ss4 through 12. portage route will be placed"
Strike: subsection (3) in its entirety 9. pPage 10, line 12.
Inseft: . : e ich £ . Following: "supervisor"
(e) overnight camping within sight of any occupied Insert: "or any member of the arbitration panel”

dwelling or within 500 yards of any occupied dwelling,
whichever is less;

. (f) the placement or creation of any permanent duck 10. AMEND SENATE JUDICIARY COMMITTEE REPORT OF 3/27/85 ON

blind, boat moorage, or any seasonal or other objects within HOUSE BILL NO. 265 AS FOLLOWS:

sight of or within 500 yards of an cccupied dwelling, )

whichever is less; or . . ;
{g) use of a streambed as a right-of-way for any Strike: i§:2§m222122:§ 13, 19 through 27, 29, and 32 in

purpose when water is not flowing therein.
{3) The right of the public to make recreational use of \:)

\:) class II waters does not include, without permission of the
landowner:

{(a) big game hunting;

(b} overnight camping;

(c) the placement or creation of any seasonal object;
or

(d) other activities which are not primarily
water-related pleasure activities as defined in [section
1(10) 1].

3. Page 7, line 4.

Following: "COMMISSION:"
Strike: " W
. PC3HB265,691
4. Page 7, line 7.
Following: *“(a)"
Strike: "."

Insert: "7 and"

5. Page 7, line 8,

Following: line 7 - ™~
Insert: "(c) a procedure for the identification of streams { ADO%EL;)

within class II waters which are not capable of recreational
use or are capable of limited recreational use, and a REJECT
procedure to restrict the recreational use to the actual

ARHEY capacity of the water.” .
REIECK (CONTINVED)

_étl;gﬁﬁadlezgC.&{ﬂﬁﬂﬁzzzkgig;k

YELLOWTAIL




COMMITTEE OF THE WHOLE AMENDMENT

s Mar 30, 1985
ENATE _ N L
8:05
TimE
MR, CHAIRMAN; | MOVE TO AMEND HOUSE BILL N 263
_.__‘:'E.ﬂ— reading capy ( ﬂe_ 1 as follows:
Color

Page 4, lines 23 through 24,
Following: "BODY" on line 23
Strike; remainder of line 23 through "MARK” on line 24

PC3HB265.692
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REJECT
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STATEMENT OF INTENT
HOUSE BILL 265

House Judiciary Committee

A statement of intent is required for House Bill 265
because secticn 2(5) directs the fish and game commission to
adopt rules governing recreational use of surface waters.

In its implementation of this bill, the long-range goal
of the commission must be to preserve, protect, and enhance
the surface waters of this state while facilitating the
public's exercise of its recreational rights on surfaée
waters. The commission shall strive to permit broad exercise
of public rights, while protecting the water resource and
its ecosystem. In adopting the procedural rules required by
section 2, the commission shall emphasize that in c¢lose
cases the decision must be tc protect the environment by
restricting or continuing to restrict recreaticnal use,
since it is easier to pravent environmental degradation than
it is to repair it.

In developing the rules implementing House Bill 265,
the commission shall make every effort to make the process
uncomplicated and clear. As provided in subsection (S)(b).
the commission must 1ssue written findings and an order
whenever a request is made for restrictions on recreaticnal

use of a surface water cocr for the Llifting of previcusly
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imposed limitations on recreational use of a surface water.
The commission may adopt rules providing Eor summary
dismissal of requests when a substantially similar request
has been received and acted upon within a brief time prior
to the second or subsequent requests if, during the time
period since the first request, it is unlikely that there
has been a change in the situation upon which the commissicn
based its earlier decisiocn.

In developing the rules establishing criteria for
determination upon a request made under subsections (5)(a}
or {5)(b), the commission shall require that each of tﬁe
following factors that is relevant to the decision must be
congidered in the determination:

{a) whether public use is damaging the banks and land
adjacent to the water body;

(b) whether public use is damaging the property of
landowners underlying or adjacent to the water body:

(¢) whether public use is adversely affecting wildlife
or birds;

(d) whether public use is disrupting or altering
natural areas or bietic communities;

{e) whether public use is causing degradation of the
water guality of the water body; and

(£) any other factors relevant to the preservation of

the water body in its natural state.
REFERENCE BILL
HB 265

-2
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In making its decision after a request has been made
for restrictions of recreational use, the commission may
impose any reasonable limitation on the recreational use cof
surface waters including complete prohibiticn of a
particular type of recreation, prohibition of a particular
type of recreation in certain specified areas, such as
within a specified distance of a residence or other
structure, or in an appropriate case, prohibition of all

recreation, THE COMMISSION SHALL PROHIBIT ALL RECREATION ON

PRIVATE IMPOUNDMENTS THAT HAVE BEEN LICENSED FOR A PRIVATE

usE.

THE COMMISSION SHALL PROTECT THE SAFETY OF THE PUBLIC

BY PROHIBITING HUNTING WITHIN A SPECIFIED DISTANCE OF

OCCUPIED DWELLINGS. ‘
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HOUSE BILL NO. 265

INTRODUCED BY REAM, MARKS

A BILL FPOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS
RELATING TO RECREATIONAL USE OF STATE WATERS; PROHIBITING
RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING THE
LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR
RECREATION:; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING
THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY
RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION
70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE

AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Definitions. For purposes of

[sections 2 1 through 5], the following definitions apply:
(1) "Barrier" means an artificial abstruction located

in or over a water body, restricting passage on or through

the water, sr-a-natural-cbject IN-OR-OVER-A-WATER-BBB¥ which

totally or effectively obstructs the recreational use of the
surface . water at the time of use. A barrier may include but
is not limited to a bridge or fence or any other manmade
gbstacle to the natural flow of water er-a-naturai-objeet
within-the-ordinary-high-water-mark-of-a-satream.

(2) “Class 1 waters" means surface waters, OTHER THAN
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LAKES, that:

(a) lie within the officially recorded federal
government survey meander lines thereof;

{b) flow over lands that have been judicially
determined to be owned by the state by reason of application
of the federal navigability test for state streambed

ownership;

tey--fiow--throngh--pubtte--tanmda;—-WHIbE--WIFHIN- - ~FHE

BOUNBAR¥ES-BF-SHEH-BEANDS

td}(C) are or have been capable of supporting THE

FOLLOWING commercial aetiviey ACTIVITIES: LOG FLOATING,

TRANSPORTATION QOF FURS_ AND SKINS, SHIPPING, COMMERCIAL

GUIDING USING MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION,

OR THE TRANSPORTATION OF MERCHANDISE, AS THESE ACTIVITIES

HAVE BEEN DEFINED BY PUBLISHED JUDICIAL OPINION AS OF [ THE

EFFECTIVE DATE OF THIS ACT]; or

tey(D) are or have been capable of supparting
commercial activity within the meaning of the federal

navigability test FOR STATE STREAMBED OWNERSHIP.

(3) "Class II waters" means all surface waters that
are not class I waters, EXCEPT LAKES.

{4) "COMMISSION" MEANS THE FPISH AND GAME COMMISSION

PROVIDED FOR IN 2-15-13402,

t4¥(5) ‘"Department" means the department of fish,

wildlife, and parks provided for in 2-15-3401.

-2- HB 265
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t54(6) "Diverted away from a natural water body"” means
a diversion o©of surface water through a manmade water
conveyance system, including but not limited to:

(a) an irrigation or drainage canal or ditch;

(b) an industrial, municipal, or domestic water
system;

(c) a flood control channel: or

(d} a hydropower irnlet and discharge facility,

(7) "LARE" MEANS A BODY OF WATER WHERE THE SURFACE

WATER IS RETAINED BY EITHER NATURAL OR ARTIFICIAL MEANS AND

THE NATURAL FLOW OF WATER IS SUBSTANTIALLY IMPEDED.

(8) "OCCUPIED DWELLIKG" MEANS A BUILDING USED FOR A

HUMAN DWELLING AT LEAST ONCE A YEAR.

t6¥£#¥(9)} “Ordinary high~water mark" means the line
that water impresses on land by covering it for sufficient
pericds to cause physical characteristics that distinguish
the area below the line from the area above it.
Characteristics of the area below the line include, when
appropriate, but are not limited to dimintshed DEPRIVATION

OF THE SOIL. OF SUBSTANTIALLY ALL terrestrial vegetation eor

tack--of AND DESTRUCTION OF ITS agricultural crep VEGETATIVE

value. A FLOOD PLAIN ADJACENT TO SURFACE WATERS IS NOT

CONSIDERED TO LIE WITHIN THE SURFACE WATERS' HIGH-WATER

MARKS.

t7148%(10) ta} "Recreatioral use" ‘means with respect to

-3- HB 265
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ectase-I SURFACE waters: fishing, hunting, swimming (EXCEPT

WITHIN 100 YARDS OF ANY OCCUPIED DWELLING), HIKING, floating

in small craft or other flotation devices, boating in
motorized craft unless otherwise prohibited or regulated by
law, or craft propelled by ocar or paddle, ©PHER

WATER-RELATEB-PhLEASHRE-AEFIVEFEESy and related wunavoidable

or incidental usesj;-within-the-srdinary-high-water-mark-of
the-waters,
tby--Recreationat-use-means-with-respect--to--ciass—-1f
watera--att--of--the--uses--set--forth-tn-subsection-{¥rtal;
except-that-it-does-—not-ineinder-withsut-permisston--of--the
tandowners
tiy--ovarnight-camping:
tity-btg-game-hunting-or-uptand-bird-huntings
tttty-operatien---of---att-terratn--vehictes—-or--other
motorized-vehicles-not-primarity-designed-for-operation-upen
the-water;
tivi-the-placemene-or--creation--ef--any--permanent--or
semipermanent--object—9nch-as-a-permanent-duck-blind-or-boat
mosrages-or
tvi--other-~-getivities---which---are---not---primarity
water-retated-pleasure-activitiess
t8r¢t93-45upervisorsl--means-the-board-cf-supervisors-sf
a-soii-conservation-district,—the-—directors——oE——a—-gra:ing

diatrrety--or-the-board-of-county-commissioners-if-a-request

-4- HB 265
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pursuant—te-isection-afaffbii—is‘not—within—-the--bonndaries
sf--a--conservation-diatrict-or-if-the-requese-is-refused-by
the-beoard-of-aupervisors-eof-a-soti-censervation-diserict--or
the-directors-of-a-grazing-diseriets

(1l) "SUPERVISORS" MEANS THE BOARD OF SUPERVISORS OF A

SOIL CONSERVATION DISTRICT, THE DIRECTORS OF A GRAZING

DISTRICT, OR THE BOARD OF COUNTY COMMISSIONERS IF A REQUEST

PURSUANT TO [SECTION 3(3)(B)] IS NOT WITHIN THE BOUNDARIES

OF A CONSERVATION DISTRICT OR IF THE REQUEST IS REFUSED BY

THE BOARD OF SUPERVISORS OF A SOIL CONSERVATION DISTRICT OR

THE DIRECTORS DF A GRAZING DISTRICT.

+383(12) "SURFACE WATER" MEANS, FOR THE PURPOSE QF

DETERMINING THE PUBLIC'S ACCESS FOR RECREATIONAL USE, A

NATURAL WATER BODY;--IPS5--~BEB7-~ANB--iP5--BANKS —HP-TO-PHE

ORDINARY-HISH-WATER MARK.

NEW SECTION. Section 2. Recreational use permitted --
limitations =-- exceptions. (1) Except as provided in

subsectisn--+3+ SUBSECTIONS (2) THRQUGH t4% (5), all ctass-i

SURFACE waters that are capable of recreational use as
deféned-vin~fsecticn-}t?}fa)}rAinciuding-bhe—beds—underiying
them-and-the-bBanka-up-ta-the-ordinary-high-water--marky may
be so used by the public without regard to the ownership of
the land underlying the waters.
$3}y--Except-as-provided-in-anbsection-t3jr-ati-ciass-i%

waters-tha=-are-capable-sf-recreationat-ose--as--defined-—in

-5- HB 265
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faection--3¢t7}tbyiv--tnctuding--the-beds-underiying-them-and
the-banks-up-to-the-ordinary~hitgh-water-mark7-may-be-so-used
by-the-pubiite-without-regard-to-the-ownerahip--of--the-~1angd
underiying--tham;--except--that--recreational--use--doas-not
inctude-those-activittes-excinded-in-faection-1¢?3tbiis
t33(2) The right of the public to make recreatlonal
use of surface waters does not include the-right-to-make

recreattonat--use—-of-—-waters, WITHOUT PERMISSION OF THE

(a) THE OPERATION OF ALL-TERRAIN VEHICLES OR OTHER

MOTORIZED VEHICLES NOT PRIMARILY DESIGNED FOR OFERATION UPON

THE WATER;

{B) THE RECREATICONAL USE OF SURFACE WATERS in a stock

pond or other PRIVATE impoundment fed by an intermittently
flowing natural watercourse; et

+t+b3¥(C) THE RECREATIONAL USE OF WATERS while diverted

away from a natural water body for beneficial use pursuant
to Title 85, chapter 2, part 2 or 3; €R

{D} BIG GAME HUNTINGs EXCEPT BY LONG BOW OR SHOTGUN

WHEN SPECIFICALLY AUTHORIZED BY THE COMMISSION;

£33--PHE--RIGH?--OF-~¥HE-PUBLIC-PO-MAKE-RECREAPIONAR-HSE

OP-ELASS-II-WATERS-BOES-NOP- INEEHBE; -WIPHOUT--PERMISSION-—-6F

FHE-BEANDOWNER <

1tAJtEy - —OVERNIGHT - CAMPING_WITHIN-SIGHT-OF -AN¥-BEEHPIER

BWELLING-OR-WIPHIN--5080--¥ARPS-~BF --ANY - -DECYPIEB- -BWELEING 7

-6- HB 265
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WHECHEVER-I5-EESST

£B}¢F) -~ FHE--PHACEMEN®--OR~EREATION-OP- AN¥ -PERMANEN®-6R

SEMIPERMANENT-ORJECY;-SHEH-AS-A PERMANEN? DHEK-BHIND-OR-BOAT

MEERAGE: R

tE€1t6} - -OFPHER--AEF+YEFEES-—WHEEH~-ARE- - -NOP--~PREMARELY¥

WAFER-REBATED--PEEASURE--ACPIVIPIES: AS-DEFINEB-IN-{SECPION

1£30}+37-0R

tHy--BESE-OF-A- -SPREAMBER—-AS--A--REIGHF-OF-WAY--POR~--ANY¥

PURPOSE-WHEN-WAPER~FS-NO¥-PROWINS -FPHEREIN-

£33} -FHE--PHBEIE -HAS-NO-RIGHP-PO-MAKE-RECREATIONAR-HSE

OP-CLASS-TF-WATERS-WEIPHOHP-PHE-PERMISS 16N -OP-PHE-~EANDOWNER +

{E) OVERNIGHT CAMPING WITHIN SIGHT OF ANY OCCUPIED

DWELLING OR WITHIN 500 YARDS OF ANY QOCCUPIED DWELLING,

WHICHEVER IS LESS;

(F} THE PLACEMENT OR CREATION OF ANY PERMANENT DUCK

BLIND, BOAT MOORAGE, OR ANY SEASONAL OR OTHER OBJECTS WITHIN

SIGHT OF OR WITHIN 500 YARDS OF AN OCCUPIED DWELLING,

WHICHEVER IS LESS; OR

(G) USE _OF A STREAMBED AS A RIGHT-OF-WAY FOR ANY

PURPOSE WHEN WATER IS NOT FLOWING THEREIN.

{3) THE RIGHT QF THE PUBLIC TO MAKE RECREATIONAL UéE

OF CLASS 1I WATERS DOES NOT INCLUDE, WITHOUT PERMISSION OF

THE LANDOWNER:

{A) BIG GAME HUNTING;

(B) OVERNIGHT CAMPING;

-7~ HB 265 .
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(C} THE PLACEMENT QR CREATION OF ANY SEASONAL OBJECT:

(D) OTHER ACTIVITIES WHICH ARE NOT PRIMARILY

WATER-RELATED PLEASURE ACTIVITIES AS DEFINED 1IN [SECTION

1{10}].

{4) The right of the public to make recreational use
of surface waters does not grant any easement or right to
the public to enter onto or cross privarte propérty in order
to use such waters for recreational purpcses.

(5} THE COMMISSION SHALL ADOPT RULES PURSUANT TO

87-1-3031, 1IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY,

OR THE PROTECTION OF PUBLIC AND PRIVATE PROPERTY, GOVERNING

RECREATIONAL USE OF CLASS T AND CLASS II WATERS. THESE RULES

MUST IKCLUDE THE POLLOWING:

(A) THE ESTABLISHMENT OF PROCEDURES BY WHICH ANY

PERSON MAY REQUEST AN ORDER FROM THE COMMISSION:

(I} LIMITING, RESTRICTING, OR PROHIBITING THE TYPE,

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER;

orR

(I} ALTERING LIMITATIONS, RESTRICTIONS, OR

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPQSED

BY THE COMMISSION; ANB

{B) PROVISIONS REQUIRING THE TISSUANCE OF WRITTEN

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT

TO THE RULES ADOPTED UNDER SUBSECTION (5)(A}w; AND

-8- HB 265
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{C) A PROCEDURE FOR THE IDENTIFICATION OF STREAMS

WITHIN CLASS I] WATERS WHICH ARE NOT CAPABLE OF RECREATIONAL

USE OR ARE _CAPABLE OF LIMITED RECREATIONAL USE, AND A

PROCEDURE TQ RESTRICT THE RECREATIQNAL USE TO THE ACTUAL

CAPACITY OF THE WATER.

t5¥(6) The provisions of this section do not affect
any rights of the public with respect to state-owned lands
that are school trust lands or any rights of lessees of such
iands under-iemase-on-fthe-effective-date-of-thia-acet.

NEW SECTION. Section 3. Right to portage -
establishment of portage route. (1) A member of the public
making recreational use of surface waters may, above the
ordinary high-water mark, portage around barriers in the
least intrusive manner possible, avoiding damage to the
landowner's land and viclation of his rights.

(2) A-tandowner-may-create-berriers-aecrsss-streama-£for
purposes--of--tand--or-water-management-or-to-estabiish-tand
ewnership-as-otherwise--provided--by--tawr--if--a--iandéwner
erecta--a-barrier STRUEPHRE-purscant-to-a-deatgn-approved-by
the-department-and--the--parrier--is--destgned--not--te--and
SPRUCPURE--does--not—-interfere-with-the-pubitets-use-of-the
surface-watersy—the-public-may-net--go--aboave--the--ordinmary
high-wate--mark-to-portage-around-the-barrier STRHEEPHRE:

+3y--tar-A--portage—-route-arcund-osr-sver-a-barriar-may

be-eatabi+amed-to-avoid-damage-to-the-fandowneris--iand--and

-9~ HB 265
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violatian--of—-hia-réghes-as—weii-as—tc-prcvide—a—rensonab}e
and—safe—route-Eor—ehe——recreatiena}--user--of-—the——surface
wateras
fb}-—A—~pertage--:oute-may—be—estabii:hed—when—either~a
iandcwnerfer—a—member—oE—theA—reereating——pubiic——5ubmits—fa
request-to-the-supervisors-that-such-a-rounte-be-estabtished-
fcf——ﬁéthin-—45--days-—of—the—recefpt—af—nAreqnest7-the
supervisers—sha}}T*infc0ﬂsu1tat§onfwiEhﬁthe"}andcwner-and—Aa
repre:entabive——oE-—the--dcpartment;—examine‘andfinvestigate
the*barr&er-and-the—adjeining-iand~to-determine—a—reasonab}e
and-safe-portage-routes
fd}—-Hithin-45-days-oE-tHE‘examination-offthe—sitc;-the
supervisors--shati--make--a--written--finding-—of--tha--most
apprepriate-portage-reutes
fcf——The——cosB-oE-estabii:hing—the—portagefraute—arcund
artificiai—barriers—must-be-bornc—by'the—invclved-iﬂndowner:
except—fer-thefconstfucticn—of—netiﬁication——signs—‘of-fsn:h
route;——which——is--thc-responsibiiity—ef—the-department:—?he
cast—of-estabiishing-a—porcage—raute-arcund—natuf&i—barriers
mpst-be-berne-by-the-department s
fE}——Bnce-the—route-is-estab}ishedT—the—departmentf-has
thev~exciusive-—responsibiiity-—thereafter-—to——maintain~the
pertage--rogte-—~at--reasonable--times—--agreeable---fo--—the
}andowner:——?he—-department—shaii—post-notices—en—thefatream

oE—the—existEHCC-of——the-*portEQE——routef*and——the——pub}icLs

-1C- HB 265
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obiiqatien--to--use--it--as--the-—exelusive--means--around-a
barriers
tgt--#f-either-the-tandevwner-or-recreattontar-disagrees
with-the--rente--described--in--subsectien-—¢3jteir~—he--may
petition---the---district——-court--to--name--a--three-member
arbitratieon-panet+-Fhe-panei-must--econatat--af--an--affected
tancowner;-a-member-af-an-affected-recreatisnai-qronpr-and-a
member--seiected-by-the-two-other-membera-of-the-arbitratien
panelr-The-arbitratton-panet-may-accepts-reject;—-or—-modify
the-supervisorat-finding-under-subsection-t33+dy=
th}-~Ffhe--determination--ef--the--arbitration——panel-is
pinding-upon-the-iandowner-and-upon-ati-parties-thar-use—rhe
water—for-which-the--partage--is--provided+---Eoats-—cf--the
arbitration--panel;--computed--as--for--jurosrsi--fess--under
3-15-28t7-shali-be-borne-by-the-contesting-party-or-parties;
att-other-parties-shati-bear-their-awn-costss
tt}--Phe-determination-of-the-arbitratton-paret-may-—be
appeated--within--38-days-te-the-distriek-courts A LANDOWNER

MAY CREATE BARRIERS ACRUSS STREAMS FOR PURPOSES OF LAND OR

WATER MANAGEMENT OR TO ESTABLISH LAND OWNERSHIP AS QTHERWISE

PROVIDED BY LAW. IF A LANDOWNER ERECTS & STRUCTURE PYRSHANY

PO-A-DESIEN-APPROVED-BY¥-PHE--DEPARPMENT--ANB--PHE--SPRHEFHRE

WHICH DOES NOT INTERFERE WITH THE PUBLIC'S USE OF THE

SURFACE WATERS, THE PUBLIC MAY NOT GQ -ABOVE THE CORDINARY

HIGH-WATER MARK TO PORTAGE AROQUND THE STRUCTURE.
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(3) (A) A PORTAGE ROUTE AROUND OR OVER A BARRIER MAY

BE ESTABLISHED TO AVOID DAMAGE TO THE LANDOWNER'S LAND AND

VIOLATION OF HIS RIGHTS AS WELL AS TO PROVIDE A REASONABLE

AND SAFE ROUTE FOR THE RECREATIONAL USER OF THE SURFACE

WATERS.

(B) A PORTAGE ROUTE MAY BE ESTABLISHED WHEN EITHER A

LANDOWNER OR A MEMBER OF THE RECREATING PUBLIC SUBMITS A

REQUEST TO THE SUPERVISORS THAT SUCH A ROUTE BE ESTABLISHED.

(C) WITHIN 45 DAYS OF THE RECEIPT QF A REQUEST, THE

SUPERVISORS SHALL, IN CONSULTATION WITH THE LANDOWNER AND A

REPRESENTATIVE OF THE DEPARTMENT, EXAMINE AND INVESTIGATE

THE BARRIER AND THE ADJOINING LAND TO DETERMINE A REASONABLE

AND SAFE PORTAGE ROUTE.

(D) WITHIN 45 DAYS OF THE EXAMINATION OF THE SITE, THE

SUPERVISORS SHALL MAKE A WRITTEN FINDING OF THE MOST

APPROPRIATE PORTAGE RQUTE.

(E) THE COST OF ESTABLISHING THE PORTAGE RQUTE ARQUND

ARTIFICIAL BARRIERS MUST BE BORNE BY THE INVOLVED LANDOWNER,

EXCEPT FOR THE CONSTRUCTION OF NOTIFICATION SIGNS OF SUCH

ROUTE, WHICH IS5 THE RESPONSIBILITY OF THE DEPARTMENT. THE

COST OF ESTABLISHING A PORTAGE ROUTE ARQUND NAFYRAL

ARTIFICIAL BARRIERS NOT OWNED BY THE LANDOWNER ON WHOSE LAaND

THE PORTAGE ROUTE WILL BE PLACED MUST BE BORNE BY THE

DEPARTMENT .

{F) ONCE THE ROUTE 1S ESTABLISHED, THE DEPARTMENT HAS

~12- HE 265
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THE EXCLUSIVE RESPONSIBILITY THEREAFTER TO MAINTAIN THE

PORTAGE ROUTE AT REASONAPLE TIMES AGREEABLE TO THE

LANDOWNER. THE DEPARTMENT SHALL POST NOTICES ON THE STREAM

OF THE EXISTENCE OF THE PORTAGE ROUTE AND THE PUBLIC'S

QBLIGATION TQ USE IT AS THE EXCLUSIVE MEBNS AROUND B

BARRIER.

(G) TF EITHER THE LANDOWNER OR RECREATIONIST DISAGREES

WITH THE ROUTE DESCRIBED IN SUBSECTION (3)(E), HE MAY

PETITION THE DISTRICT COURT TO NAME A THREE-MEMBER

ARBITRATION PANEL. THE PANEL MUST CONSIST OF AN AFFECTED

LANDOWNER, A MEMBER OF AN AFFECTED RECREATIONAL GROUP, AND A

MEMBER SELECTED BY THE TWO OTHER MEMBERS OF THE ARBITRATION

PANEL. THE ARBITRATION PANEL MAY ACCEPT, REJECT, QR MODIFY

THE_SUPERVISORS' FINDING UNDER SUBSECTION (3)(D).

(H) THE DETERMINATION OF THE ARBITRATION PANEL IS

INDING UFON THE LANDOWNER AND UPON ALL PARTIES THAT USE THE

WATER FOR WHICH THE PORTAGE IS PROVIDED. COSTS OF THE

ARBITRATION PANEL, COMPUTED AS TFOR JURORS' FEES UNDER

3-15-201, SHALL BE BORNE BY THE CONTESTING PARTY OR _PARTIES;

ALL OTHER PARTIES SHALL BEAR THEIR OWN COSTS.

(1) THE DETERMINATION OF THE ARBITRATION PANEL MAY BE

APPEALED WITHIN 30 DAYS TO THE DISTRICT COURT. PORTASE

ROUPES-AROUND-EXESPENG-BARRIERS-MAY ~ONE¥-BE-ACQUERED-B¥ <

{A}--bANDOWNER-PERMISSION

tBy~-PHREHASE; -6R
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t€} - -EMINENT-BOMAIN;-AS-PREVIBEB-IH-ARPICLE-II;-SECTION

297 -6F -THE-MONTANA-CONSTITHTION<

$3}--2P-A-LANPOWNER-PLACES-AN-ARFIFIEFAL-BARRIER-AEROSS

ﬂ—WﬁTER-BBB¥-APTER-fTHE-EFPEG?*VE-BATE-GF—THES—AET+7—HE—MBS?

PREOVIBE-PORTAGES

t3+t4¥(J) Once a portage route is established, the
public shall use the portage route as the exclusive means to
portage around ¢r over the barrier.

+534(4) NOTHING CONTAINED IN [THIS ACT] ADDRESSES THE

ISSUE OF NATURAL BARRIERS OR PORTAGE AROUND _SAID BARRIERS,

AND NOTHING CONTAINED IN [THIS ACT] MAKES SUCH PORTAGE

LAWFUL OR UNLAWFUL,

NEW SECTION. Section 4. Restriction on liability of
landowner and--supervisor AND SUPERVISOR. (1) A person who
makes recreational use of surface waters flowing over or
through land in the possession or wunder the control of
another, pursuant to [section 2], or land while portaging
around or over barriers or while portaging cor using portage
routes, pursuant to [section 3], does not have the status of
invitee or licensee and is owed no duty by a landowner, HIS

AGENT, OR HIS TENANT other than that provided in subsection

(2).
(2) A landowner, HIS AGENT, or tenant is liable to a
person making recreational use of waters or land described

in subsection (l)} only for an act or omission that
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constitutes willful or wanton misconduct.
t3y--No--superviser~-wheo——partieipates--in--a-~deciaion

regarding-the-pitacement-of-a-portage-route-ts-trable-to--any

person-—-who--white--meking--recreational--nae-sf-che-sucrface

waters-is-injured-white-using I5-INJURED-GR--WHOSE~-PROPERPY

¥S--BAMAGEB-BECAUSE -OF - PLACEMENTY-OR-USE-OP-the-partage-route

except-for-an-act-or-omissien-that-constitutes--wilifut--and
wenton-misconduct s

(3) NO SUPERVISOR OR ANY MEMBER OF THE ARBITRATLON

PANEL WHO PARTICIPATES IN A DECISION REGARDING THE

PLACEMENT OF A PORTAGE RQUTE IS LIABLE TO ANY PERSON WHO 1S

INJURED OR WHOSE PROPERTY 1S DAMAGED BECAUSE OF PLACEMENT OR

USE OF THE PORTAGE ROUTE EXCEPT FOR AN ACT OR OMISSION THAT

CONSTITUTES WILLFUL AND WANTON MISCONDUCT.

NEW SECTION. Section 5. Prescriptive easement not
acquired by recreational use of surface waters., (1) A
prescriptive easement is a right to use the property of
ancther that is acquired by open, exclusive, notorious,
hostile, adverse, continuous, and uninterrupted use for a

period of 5 years.

(2) A prescriptive easement cannot be acquired
through;

(A} recreational use of surface waters, including:

{I) the streambeds underlying them; and

o~
-
(]
—

the banks up to the ordinary high-water marks; or
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of

II1I) ANY portage reutes over and arcund barriers; OR

(B) THE ENTERING OR CROSSING OF PRIVATE PROPERTY TQ

REACH SURFACE WATERS.

Section 6. Sectlion 70-19-405, MCA, is amended to read:
"70-19-405. Title by prescription. Geecupaney Except as

provided in [section 5}, occupancy for the period prescribed

by this chapter as sufficient to bar an action for the
recavery of the property confers a title thereto,
denominated a title by prescription, which is sufficient
against all."

NEW SECTION. SECTION 7. LAND TITLE UNAFFECTED. THE

PROVISIONS OF [THIS ACT] AND THE RECREATIONAL USES PERMITTED

BY ({SECTION 2] DO NOT AFFECT THE TITLE OR QWNERSHIP OF THE

SURFACE WATERS, THE BEDS, AND THE BANKS OF ANZ NAVIGABLE OR

NONNAVIGABLE WATERS OR THE PORTAGE ROUTES WITHIN THIS STATE.

NEW SECTION. SECTION 8. LAKES. NOTHING CONTAINED IN

{THIS ACT] ADDRESSES THE RECREATIONAL USE OF SURFACE WATERS

OF LAKES.

NEW SECTION. Section 9. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains

in effect in all valid applications that are severable from

the invalid applications.

-16- HB 265
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NEW SECTION. Section 10. Applicability. Sections 3§
and 6 apply only to a prescriptive easement that has not
been perfected prior to [the effective date of this act].

NEW SECTION. Section 1l. Effective date. This act is
effective.on passage and approval.

-End-
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CONFERENCE COMMITTEE REPORT reportno.............. L.
...... April.1019.....85

MR. SPEAKER

Contference Committee on

Senate Amendments to HB 265, REFERENCE COPY, salmon

We, your

Senate Judiciary Standing Committee Report,
met and considered

Sen, Mazurek, Chm. and Senate Committee of the

Whole Amendments - Sen. Galt & Sen. Yellowtail

We recommend as follows:

1. Page 4, lines 1 and 2,
Strike: " (EXCEPT" on line 1 through "HIKING" on line 2

2. Page 4, line 6.

Following: T
Insert: “other water-related pleasure activities,"

3. Page 5, line 15.

Following: "MARK"

Insert: ", its bed, and its banks up to the ordinary high
water mark"

And that this Conference Committee report be adopted.

FOR THE HQUSE

FOR THE SENATE

70 (£ U

Sen. { Yellowtail

Sen. Galt %ep. Mercer ;

ADOPT REJECT @090 M/
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HOUSE BILL NO. 265
INTRODUCED BY REAM, MARKS

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS
RELATING TO RECREATIONAL USE OF STATE WATERS:; PROHIBITING
RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING THE
LIABILITY OF LANDOWNERS WHEN MWATER IS5 BEING USED FOR
RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING
THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY
RECREAT IONAL USE OF SURFACE WATERS; AMENDING SECTION
70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE

AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Definitions. For purposes of

[sections 2 1 through 5], the following definitions apply:
(1) "Barrier" means an artificial obstruction located

in or over a water body, restricting passage on or through

the water, or-a-natural-object IN-OR-OVER-A-WAPER-BOBY¥ which

totally or effectively obstructs the recreational use of the
surface water at the time of use., A barrier may include but
is not limited to a bridge or fence or any other manmade
obstacle to the natural flow of water er-a-naturai-objeck
within-the-sedinary-high-water-mark-of-a-stream.

{2) "Class I waters" means surface waters, OTHER THAN
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LAKES, that:

(a) lie within the officially recorded federal
government survey meander lines thereof;

(b} flow over 1lands that have been judicially
determined to be owned by the state by reason of application
of the federal navigability test for state streambed
ownership;

tey-~fiow--through--pubiie--tands s~ -WHEHE--WEIFHEN-—-TPHE

BOUNPARIES-0P-SHEH-bANBS ¥

td}{C) are or have been capable of supporting THE

FOLLOWING commercial aettviey ACTIVITIES: LOG FLOATING,

TRANSPORTATION OF FURS AND SKINS, SHIPPING, COMMERCIAL

GUIDING USING MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION,

OR _THE TRANSPORTATION OF MERCHANDISE, AS THESE ACTIVITIES

HAVE BEEN DEFINED BY PUBLISHED JUDICIAL QFINION AS QF [THE

EFFECTIVE DATE OF THIS ACT]; or

te+{D) are or have been capable of supporting
commercial activity within the meaning of the federal

navigability test FOR STATE STREAMBED OWNERSHIP.

{3) “Class Il waters" means all surface waters that
are not class I waters, EXCEPT LAKES.

(4) “COMMISSION" MEANS THE FISH AND GAME COMMISSION

PROVIDED FOR IN 2-15-3402.

f4%(5) "“Department" means the department of fish,

wildlife, and parks provided for in 2-15-3401.

-2~ HB 265
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£5¥(6) "Diverted away from a natural water body" means
a diversion of surface water through a manmade water
conveyance system, including but not limited to:

{a) an irrigation or drainage canal or ditch;

{b) an industrial, municipal, or domestic water
system;

(c) a flcood control channel; or

{d} a hydropower inlet and discharge facility.

{7) “"LAKE" MEANS A BODY OF WATER WHERE THE SURFACE

WATER 15 RETAINED BY EITHER NATURAL OR ARTIFICIAL MEANS AND

THE NATURAL FLOW OF WATER IS SUBSTANTIALLY IMPEDED.

{8) "OCCUPIED DWELLING"™ MEANS A BUILDING USED FCR A

HUMAN DWELLING AT LEAST ONCE A YEAR.

€¢6¥¢73(9) "Ordinary high-water mark" means the 1line
that water impresses on land by covering it for sufficient
periods to cause physical characteristics that distinguish
the area below the line from the area above it.
Characteristics of the area below the 1line include, when
appropriate, but are not limited to diminished DEPRIVATION

OF THE SOIL OF SUBSTANTIALLY ALL terrestrial wvegetation or

taek-—-of AND DESTRUCTION OF ITS agricultural erep VEGETATIVE

value. A FLOOD PLAIN ADJACENT TQ SURFACE WATERS IS NOT

CONSIDERED TO LIE WITHIN THE SURFACE WATERS' HIGH-WATER

MARKS.

£73¢83(10) ta} “"Recreational use" means with respect to
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ctass-§ SURFACE waters: fishing, hunting, swimming +{E¥EEPY
WEIPHEN-100-¥ARDS-OP-ANY-O0CEHPIED-BWELLENG 7 -HERING, floating

in small craft or other Elotation devices, boating in
motorized craft unless otherwise prohibited or regulated by
law, or craft propelled by oar or paddle, O¥HER

WAPBER-RERATEB--PHEASURE--ACTEVIPIEST OTHER WATER-RELATED

PLEASURE ACTIVITIES, and related unavoidable or incidental

usesr-within-the-ordinary-high-water-mark-of-the-waters,
tby-—Reereatisnat-use-means-with-cespect--to--cltasa--I¥
waters--alt--af-—the--nses--seb--forth-in-subsection-¢7ytaty
except-that-ie-does—net-inciuvdey-without-pecmissten--of--the
tandowner:
tiy--overnight-campings
titiy-big-game-hunting-cr-uptand-bird-huntings
tttiy-eperation-~-of---ati-terrain--vehictes-—-or-—-sther
metorized-vehiclies-not-primarily-designed-for-operation-upen
the-water;
fivi-the-placement-or--creation-—-of-—any--permanant--or
semipermanent—-object-such-as-a-permanent-duck-biind-or-boae
moerage;-or
tv}--other-~-activitiaa---whieh---are---not---primarity
water-retated-pleasure-activitiess
t83{3}-"Supervisorsii--neans-the-board-af-supervisors-of
a-soti-conaervatien-diastricty-the--directors—-of--a--grazing

districey--or-the-board-sf-county commissioners-if-a-request

-4- HB 265
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pursuant-ta-faeetion-3+3tbyi-ta-nok-within—-the--boundaries
of-~a--conservation-district-or-if-the-requeat-ia-refused-by
the-board-af-supervisors-of-a-ssil-conservatton-district--or
the-directoara-of-a-qrazing-distrietr

(11) "SUPERVISORS" MEANS THE BOARD QF SUPERVISORS OF A

SOIL CONSERVATION DISTRICT, THE DIRECTQRS OF A GRAZING

DISTRICT, OR THE BOARD OF COUNTY COMMISSTIONERS IF A REQUEST

PURSUANT TO [SECTION 3(3){B)] IS NOT WITHIN THE BOUNDARIES

OF A CONSERVATION DISTRICT OR IF THE REQUEST IS REFUSED BY

THE BOARD OF SUPERVISORS OF A SOIL CONSERVATION DISTRICT OR

THE DIRECTORS OF A GRAZING DISTRICT.

+36y(12) "SURFACE WATER" MEANS, FOR THE PURPQSE OF

DETERMINING THE PUBLIC'S ACCESS FOR RECREATIONAL USE, A

NATURAL WATER BODYy--3¥5--BEB7--ANB--}P5--BANKS--UP-PO-FHE

GRDENARY-HEGH-WATER-MARK, ITS BED, AND ITS BANKS UP TO THE

ORDINARY HIGH-WATER MARK.

NEW SECTION. Section 2. Recreational use permitted --
limitatiens -- exceptions. (1) Except as provided in

subsection-+3y SUBSECTIONS (2) THROUGH {43 (5), all elass--%

SURFACE waters that are capable o¢of recreational use as
defined-tn-faection-tt3taris-tnetuding-the-beds--undertying
them--and--the-banks-up-to-the-ordinary-hiqh-water-markrs may
be so used by the public without regard to the ownership of
the land underlying the waters.

t2}--Bxcept-as-provided-in-subasection-{t3yr-ati-ciass-¥f

~-5- HB 265
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waters—-that-—-ars--capabie-cf-recreationati-use-as-defined-in
taseetion-{3)tbyiv—inetuding-the-beda--underiying-~chem——and
the-banks-up-to-the-erdinary-high-water-mark;-may-be-se-used
by--the—--pubite~-without-regard-te-the-cwnership-of-the-tand
underiying-them;-—-except--thak--recrentional--nse--daes—-net
inciude-those-activities—exciuded-in-{seckion-1{7}¢byis
£33(2) The right of the public to make recreational
use of surface waters does not include the--right--te--make

recreacionat--nse-~of-—waters, WITHOUT PERMISSION OF THE

LANDOWNER :

(a} THE OPERATION OF ALL-TERRAIN VEHICLES OR OTHER

MOTORIZED VEHICLES NOT PRIMARILY DESIGNED FOR OPERATION UPON

THE WATER;

{B) THE RECREATIONAL USE OF SURFACE WATERS in a stock

pond or other PRIVATE impoundment fed by an intermittently
flowing natural watercourse; e

+b¥(C) THE RECREATIONAL USE OF WATERS while diverted

away from a natural water body for beneficial use pursuant
to Title 85, chapter 2, part 2 or 3; 6R

(D) BIG GAME HUNTING+ EXCEPT BY LONG BOW OR SHOTGUN

WHEN SPECIFICALLY AUTHORIZED BY THE COMMISSION;

t3}--PHE-RIGHP-OP-PHE-FUBbIE-P6-MAKE--RECREAFTIGNAL--HSE

OP--EhASS--FF-WAPERS-BOES-NOP-INCLUBE7 -WIPHOEP-PERMESSEON-BF

PFHE-bANBONWNER =

tA{tES--OVERNIGHY-EAMFEING-WEPHIN-SIGHT-OP-AN¥--8EEUPIED

-6~ HB 265
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BWBBEENE-—BR--WEFPHEN--500 -—¥ARDS--OF--AN¥-OECHP$ED-BWELLING 7

WHEICHEVER-I5-bBESS+

{BytFy——FHE-PHACEMENT? -OR-EREATEON-OF -ANY - -PERMANENE ——-GR

SEMIPERMANEN?-OBJECT; -SUEH-AS-A PERMANENY DUECK-BhIND~OR-BOAP

MBERAGE; 8R

1€} {6y - -BFHER—~-AEPIVIFFES-—-HHICH--ARE--NOP--PREMARIEY

WARER-REGAPED-PHEASERE-ACPIVIPIRS~ AS--DEPINEB--iN--{SECTION

1t:6317-6R
tHy~--USE--BF--A-~SYREAMBEB--AS--A--RIGHF-OF-HAY -POR-ANY

PURFGSE-WHEN-WAFER-I5-NOP-FPLOWENS-PHEREENT

$3}--FHE-PHBLICHAS-NO-RIGHP-PO-MAKE--REEREAPIONAL--HSE

BF--EbASS-FI-WATERS -WITHOUP-THE-PERMESSION-6F -FHE-HANDOWNER =

(E} OVERNIGHT CAMPING WITHIN SIGHT OF ANY OCCUPIED

DWELLING OR WITHIN 500 YARDS OF ANY OCCUPIED DWELLING,

WHICHEVER IS LESS;

(F) THE PLACEMENT OR CREATION OF ANY PERMANENT DUCK

BLIND, BOAT MOCRAGE, OR ANY SEASONAL OR OTHER QBJECTS WITHIN

SIGAT OF OR_WITHIN 500 YARDS OF AN OCCUPIED DWELLING,

WHICHEVER IS LESS; OR

{G) USE OF A STREAMBED AS A RIGHT-OF-WAY FOR ANY

PURPOSE WHEN WATER IS NOT FLOWING THEREIN.

{3) THE RIGHT OF THE PUBLIC TO MAKE RECREATIONAL USE

OF CLASS TI WATERS DOES NOT INCLUDE, WITHOUT PERMISSION OF

THE LANDOWNER:

(&) BIG GAME HUNTING;
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{(B) OVERNIGHT CAMPING;

(C} THE PLACEMENT OR CREATION OF ANY SEASONAL OBJECT;

(D) OTHER ACTIVITIES WHICH ARE NOT PRIMARILY

WATER-RELATED PLEASURE ACTIVITIES AS DEFINED IN [SECTION

1(10}1}.

(4) The right of the public to make recreational use

of surface waters does not grant any easement or right to
the public to enter onto or cross private property in order
to use such waters for recreational purpcses.

(5) THE COMMISSION SHALL ADOPT RULES PURSUANT TO

87-1-303, IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY,

OR THE PROTECTIQON OF PUBLIC AND PRIVATE PROPERTY, GOVERNING

RECREATIONAL USE QF CLASS I AND CLASS 11 WATERS. THESE RULES

MUST INCLUDE THE FOLLOWING:

(A) THE ESTABLISHMENT OF PROCEDURES BY WHICH ANY

PERSON MAY REQUEST AN ORDER FROM THE COMMISSION:

(I) LIMITING, RESTRICTING, CR PROHIBITING THE TYPE,

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER;

OR

(II) ALTERING LIMITATIONS, RESTRICTICONS, OR

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPOSED

BY THE COMMISSION; ANB

(B) PROVISIONS REQUIRING THE ISSUANCE QF WRITTEN

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT

-8~ HB 265
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TO THE RULES ADOPTED UNDER SUBSECTION (S5){A)<: AND

{C) A PROCEDURE FOR THE IDENTIFICATION OF STREAMS

WITHIN CLASS IT WATERS WHICH ARE NOT CAPABLE OF RECREATIONAL

USE OR ARE CAPABLE OF LIMITED RECREATIONAL USE, AND A

PROCEDURE TO RESTRICT THE RECREATIONAL USE TO THE ACTUAL

CAPACITY OF THE WATER.

¢5¥(6) The provisions of this section do not affect
any rights of the public with respect to state-owned lands
that are school trust lands or any rights of lessees of such
lands under-iease-on-fthe-effective-date-of-this-aert.

NEW SECTION. Section 3. Right to portage -
establishment of portage route., {1) A member of the public
making recreational use of surface waters may, above the
ordinary high-water mark, portage around barriers in the
least intrusive manner possible, avoiding damage to the
landowner's land and violation of his rights.

(2) A-landowner-may-create-barriers-across-streams-for
purpsses-of-land-or-water-management-or-—to--estabiish--land
ownership--as--otherwise--previded--by--iaws--if-a-landawnesr
erects-a-barrier SPRUETURE-pursuant-te-a-design-approved--by
the--department——and--the--barrier--is--destgned--not-to-and
SPRHEPHRE~daes-not-interfere-with-the-pubtiets--use--of--the
surface-—waters;--the--public-—may-not-go-above-the-ardinary
high-water-mark-to-pertage-around-the-barrier SPREETHRE=T

+34--ta}y-A-portage-route-around-or-over-a--barrier--may
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be--established--to-avoid-damage-to-the-tandownaria-itand-and
victation-of-his-rights-as-weti-as~to-provide--a-~reasonabile
and--safe--reute--for——the—-recreationat-user-sf-the-surface
waterss
tby--A-psrtage-reqee-may-be-estabiished-when--etther—-a
tandowner--or--a--membar--sf-khe-reereating-pubiie-submiea-a
request-to-the-supervisors-that-such-a-route-be-establiisheds
tey--Hithin-45-daya-of-the-receipt-of--a--request;--the
supervisors--shatiy;-in-consuitation-with-the-landowner-and-a
representative-of-the-departmenty-——examine—-and--investigate
the-barrier-and-the-adjoining-iand-to-decermine-a-reasanabie
and-safe-portage-routes
tdy--Within-45-days-of-the-examination-of-the-site;-the
supervisors--shatl--make--a--written-—-finding--of--che--most
appropriate-portage-rontes
tey--The-coat-of-estabiitshing-the-portage-rovte-—araund
artificiat-barrters-must-be-borne-by-the-involved-iandowners;
except--for--the--conatruction-of-notification-signs-af-such
router-which-ta-the-responatbitity-of--the--department---Fhe
cost-of-estabiishing-a-portage-route-around-naturat-barriers
must-be-borne-by-the-departments
tEy-~Onece--the-route-is-estabiished;-the-department-has
the-excltusive--responsibitity--therecafter--to--maincain--the
portage---reute---at---reasonabie--times--aqreeabie--to--the

tandowner:-The-department-shati-post-noticas-oan——-the--scream
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ef-—the—-existenee—-ef—-ehe—~pertage—-rouee-and-the~pubiic‘s
obtiqation-to--use--ie--as--the--exciusive--means—-areund—-a
barriess
fg}--iE-eithez-the—iandcunar—ae-re:reatienist—disugreea
Uith--the——!oute-—de:cribed-*in—-5ubseebéon--faife17——he-may
petition--the——districk--court--te---name-—-a--—~three-membher
arbitration--panetr--Fhe--panei--must-ecensist-cf-an-affectad
tandownery-a-member-of-an-affected-recreationai-gronpr-and-a
member-selected-by-the-two-other-membara-sf-the--arbitration
paneiz--Phe--arbitration-panel-may-accepty-rejecty-or-medify
the-supervisorsi-finding-under-sebaection-{34¢dss
thy--The-determination--of--tha--arbitration--panet--is
binding-upon-the-tandowner-and-upen-ati-parties-that-use-the
water--for--which--the--portage--is~-provideds--€ostas-sf-the
arbttration--paneit;--computed--as-—-for-—-Jurorsi--fees——under
3-35-28%7-shati-be-borne-by-the-contesting-party-or-partias;
ati-other-parties-shali-bear-their-ewn-esstss
fi?--The—-determinatien—ofvehe-arbitrntion-panei-may—be
appeated-within-30-days-to-the-diskriet-eoures A LANDOWNER

MAY CREATE BARRIERS ACROSS STREAMS FOR PURPOSES OF LAND OR

WATER MANAGEMENT OR TO ESTABLISH LAND OWNERSHIP AS OTHERWISE

PROVIDED BY LAW. IF A LANDOWNER ERECTS A STRUCTURE PHRSEAN®

¥O--A--DESESN--APPROVEB--B¥-PHE-DEPARTMENT-ANEB-PHE-SFRHEFERE

WHICH DOES NOT INTERFERE WITH THE PUBLIC'S USE OF THE

SURFACE WATERS, THE PUBLIC MAY NOT GO ABOVE THE ORDINARY
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HIGH-WATER MARK TO PORTAGE AROUND THE STRUCTURE.

{3) (A) A PORTAGE ROUTE AROUND OR OVER A BARRIER MAY

BE _ESTABLISHED TQ AVOID DAMAGE TO THE LANDOWNER'S LAND AND

VIQLATION OF HIS RIGHTS AS WELL AS TO PROVIDE A REASONABLE

AND SAFE RQUTE FOR_THE RECREATIONAL USER OF THE SURFACE

WATERS.
{B) A PORTAGE ROUTE MAY BE ESTABLISHED WHEN EITHER A

LANDOWNER CR A MEMBER OF THE RECREATING PUBLIC SUBMITS A

REQUEST TO THE SUPERVISORS THAT SUCH A ROUTE BE ESTABLISHED.

{C} WITHIN 45 DAYS OF THE RECEIPT OF A REQUEST, THE

SUPERVISCRS SHALL, IN CONSULTATION WITH THE LANDOWNER AND A

REPRESENTATIVE OF THE DEPARTMENT, EXAMINE AND INVESTIGATE

THE BARRIER AND THE ADJOINING LAND TO DETERMINE A REASONABLE

AND SAFE PORTAGE ROUTE.

(D) WITHIN 45 DAYS OF THE EXAMINATION OF THE SITE, THE

SUPERVISORS SHALL MAKE A WRITTEN FINDING OF THE MOST

APPROPRIATE PORTAGE ROUTE.

(E) THE COST OF ESTABLISHING THE PORTAGE ROUTE ARQUND

ARTIFICIAL BARRIERS MUST BE BORNE BY THE INVOLVED LANDQWNER,

EXCEPT FOR THE CONSTRUCTION OF NOTIFICATION SIGNS OF SUCH

ROUTE, WHICH IS THE RESPONSIBILITY OF THE DEPARTMENT. THE

COST QF ESTABLISHING A PORTAGE ROUTE AROUND NAPYURAB

ARTIFICIAL BARRIERS NOT OWNED BY THE LANDOWNER ON WHOSE LAND

THE PORTAGE ROUTE WILL BE PLACED MUST BE BORNE BY THE

DEPARTMENT .
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(F} ONCE THE ROQUTE IS ESTABLISHED, THE DEPARTMENT HAS

THE EXCLUSIVE RESPONSIBILITY THEREAFTER TO MAINTAIN THE

PORTAGE ROUTE AT REASONABLE TIMES AGREEABLE TO THE

LANDOWNER. THE DEPARTMENT SHALL POST NOTICES ON THE STREAM

OF THE EXISTENCE OF THE #PORTAGE RQUTE AND THE PUBLIC'S

OBLIGATION TQ USE IT AS THE EXCLUSIVE MEANS AROUND A

BARRIER.

{(G) IF EITHER THE LANDOWNER OR RECREATIONIST DISAGREES

WITH THE ROUTE DESCRIBED IN SUBSECTION (3)(E), HE MAY

PETITION THE DISTRICT COURT TO NAME A THREE-MEMBER

ARBITRATION PANEL. THE PANEL MUST CONSIST OF AN AFFECTED

LANDOWNER, A MEMBER OF AN AFFECTED RECREATIONAL GROUP, AND A

MEMBER SELECTED BY THE TWQO OTHER MEMBERS OF THE ARBITRATION

PANEL. THE ARBITRATION PANEL MAY ACCEPT, REJECT, OR MODIFY

THE SUPERVISORS' FINDING UNDER SUBSECTION (3)(D}.

(H) THE DETERMINATION OF THE ARBITRATION PANEL IS

BINDING UPON THE LANDOWNER AND UPON ALL PARTIES THAT USE THE

WATER FOR WHICH THE PORTAGE IS PROVIDED. COSTS OF THE

ARBITRATION PANEL, COMPUTED AS FOR JURORS' FEES UNDER

31-15-201, SHALL BE BORNE BY THE CONTESTING PARTY OR PARTIES;

ALL OTHER PARTIES SHALL BEAR THEIR OWN CGSTS.

(I) THE DETERMINATION OF THE ARRITRATION PANEL MAY BE

APPEALED WITHIN 30 DAYS TO THE DISTRICT COQURT. POERTASE

ROUTES-AROUND-EXISTENE-BARRIERS-MAY-BND¥~BE-ACQUIRED-B¥+

£A}--BANDOWNER-PERMESSFONT
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+By--PUREHASET -8R

{+Ey--EMINENP-BEMAIN7-AS-PROVIDED-IN-ARFIEEE-IE7-SEECTION

297 -OP-PHE~MONTANA-EONSTYETUTIONT

$33--¥P-A-EANBOWNER-PHACES-AN-ARFIFICIAL-BARREER -AEROSS

A-WAFER-BODY¥-AFFER-+THE-EPPECPIVE-DATE-OF-PHIS-A€F}7-HE-MUYSP

PROVIBE-PBRTAGET

t§¥t43¥(J} Once a portage route is established, the
public shall use the portage route as the exclusive means to
portage around or over the barrier.

+5%{4) NOTHING CONTAINED IN [THIS ACT) ADDRESSES THE

ISSUE OF NATURAL BARRIERS OR PORTAGE AROUND SAID BARRIERS,

AND NOTHING CONTAINED 1IN [THIS ACT] MAKES SUCH PORTAGE

LAWFUL OR UNLAWFUL.

NEW SECTION. Section 4. Restriction on liability of
landowner and-supervisor AND SUPERVISOR. (1} A person who
makes recreational use of surface waters flowing over or
through land in the possession or under the control of
another, pursuant to {section 2], or land while portaging
around or over barriers or while portaging or using portage
routes, pursuant to [section 3]}, does not have the status of
invitee or licensee and is owed no duty by a landowner, HIS

AGENT, OR HIS TENANT other than that provided in subsection

(2).
(2) A landowner, HIS AGENT, or tenant is liable to a

person making recreational use of waters or land described
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in subsection (i) only for an act or omission that
constitutes willful or wanton misconduct.
+39--No--superyviser--who--partieipates--in--a--dectaion
regarding--the-piacement-of-a-portage-rovte-—ia-tiabte-te-any
person-who-white-making--recreattonal--use--of--the--surface

waters--is--injured-white-using IS-INJUREB-BR-WHOSE-PRESPERT¥

$S-BAMAGED-BECAHSE~SP-PEACEMENF-OR-HSE-8FP~the-pertage--rocte

except--for--an-act-or-emissten-that-constitutes-witifui-and
wanten-misconduets

{3) NO SUPERVISOR OR ANY MEMBER OF THE ARBITRATION

PANEL WHO PARTICIPATES TN A DECISION REGARDING THE

PLACEMENT OF A PORTAGE ROUTE IS LIABLE TO ANY PERSON WHO IS

INJURED OR WHOSE PROPERTY IS DAMAGED BECAUSE OF PLACEMENT OR

USE OF THE PORTAGE RQUTE EXCEPT FOR AN ACT OR OMISSIQON THAT

CONSTITUTES WILLFUL AND WANTON MISCONDUCT.

NEW SECTION. Section 5. Prescriptive easement not
acquired by recreational use of surface waters. (1) A
prescriptive easement 1is a right to use the property of
anocther that is acquired by open, exclusive, nctorious,
hostile, adverse, ccntinuous, and uninterrupted use for a
period of 5 years,

{2) B prescriptive easement cannot be acquired
through;

(A) recreational use of surface waters, including:

{I) the streambeds underlying them; and
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(II) the banks up to the ordinary high-water markr; or
of

(III) ANY portage reutes over and around barriers OR

{B) THE ENTERING_OR CROSSING OF PRIVATE PROPERTY TO

REACH SURFACE WATERS.

Section 6. Section 70-19-405, MCA, is amended to read:
"70-19-405, Title by prescription. ©ecupaney Except as

provided in [section 5], occupancy for the period prescribed

by this chapter as sufficient to bar an action for the
recovery of the property confers a title thereto,
denominated a title by ‘prescription, which 1is cufficient
against all."

NEW SECTION. SECTION 7. LAND TITLE UNAFFECTED. THE

PROVISIONS OF [THIS ACT] AND THE RECREATIONAL USES PERMITTED

BY (SECTION 2] PO NOT AFFECT THE TITLE OR OWNERSHIP OF THE

SURFACE WATERS, THE BEDS, AND THE BANKS OF ANY NAVIGABLE OR

NONNAVIGABLE WATERS OR THE PORTAGE ROUTES WITHIN THIS STATE.

NEW SECTION, SECTION 8. LAKES. NOTHING CONTAINED IN

[THIS ACT] ADDRESSES THE RECREATIONAL USE OF SURFACE WATERS

OF LAKES.

NEW SECTION. Section 9. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains

in effect in all valid applications that are severable from
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the invalid applications.

NEW SECTION. Section 10. Applicability. Sections 5
and 6 apply only to a prescriptive easement that has not
been perfected prior to (the effective date of this act].

NEW SECTION. Section l1. Effective date. This act is
effective on passage and approval.

-End-
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