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HOUSE BILL NO. 265 

INTRODUCED BY REAM, MARKS 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill do pass 
as amended. Report adopted. 

Statement of Intent attached. 

Bill printed and placed on 
members' desks. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading, passed. 

Transmitted to Senate. 

IN THE SENATE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill be 
concurred in as amended. Report 
adopted. 

Statement of Intent amended. 

Second reading, concurred in as 
amended. 

Third reading, concurred in. 
Ayes, 41~ Noes, 7. 

Returned to House with amendments 
and with amended Statement of 
Intent. 
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April 9, 1985 

April 11, 1985 
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April 13, 1985 

April 15, 1985 

IN THE HOUSE 

Received from Senate. 

Second reading, amendments and 
amended Statement of Intent not 
concurred in. 

On motion, Conference Committee 
requested. 

Conference Committee appointed. 

Conference Committee reported. 

Second reading, Conference 
Committee report adopted. 

Third reading, Conference 
Committee report adopted. 

Conference Committee report 
adopted by Senate. 

Sent to enrolling. 

Reported correctly enrolled. 
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~;BILL~ 
INTRODUCED BY J?t 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS 

RELATING TO RECREATIONAL USE OF STATE WATERS; PROHIBITING 

RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING THE 

LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR 

RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING 

THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY 

RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION 

70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE 

AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE 0~ MONTANA: 

NEW SECTION. Section 1. Definitions. For purposes of 

[sections 2 through 51, the following definitions apply: 

(1) "Barrier" means an artificial obstruction located 

in or over a water body, restricting passage on or through 

the water, or a natural object which totally or effectively 

obstructs the recreational use of the surface water at the 

time of use. A barrier may include but is not limited to a 

bridge or fence or any other manmade obstacle to the natural 

flow of water or a natural object within the ordinary 

high-water mark of a stream. 

(2) ''Class I waters" means surface waters that: 
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LC 1303/01 

(a) lie within the officially recorded federal 

government survey meander lines thereof; 

(b) flow over lands that have been judicially 

determined to be owned by the state by reason of application 

of the federal navigability test for state streambed 

ownership; 

(c) flow through public lands; 

(d) are or have been capable of supporting commercial 

activity; or 

(e) are or have been capable of supporting commercial 

activity within the meaning of the federal navigability 

test. 

(3) "Class II waters'' means all surface waters that 

are not class I waters. 

(4) ''Department" means the department of fish, 

wildlife, and parks provided for in 2-15-3401. 

(5) "Diverted away from a natural water body'' means a 

diversion of surface water through a manmade water 

conveyance system, including but not limited to: 

(a) an irrigation or drainage canal or ditch; 

(b) an industrial, municipal, or domestic water 

system; 

(c) a flood control channel; or 

{d) a hydropower inlet and discharge facility. 

(6) ~ordinary high-water mark'' means the line that 
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water impresses on land by covering it for sufficient 

periods to cause physical characteristics that distinguish 

the area below the line from the area above it. 

Characteristics of the area below the line include, when 

appropriate, but are not limited to diminished terrestrial 

vegetation or lack of agricultural crop value. 

(7} (a) ''Recreational use" means with respect to class 

waters: fishing, hunting, swimming, floating in small 

craft or other flotation devices, boating in motorized craft 

unless otherwise prohibited or regulated by law, or craft 

propelled by oar or paddle, and related unavoidable or 

incidental uses, within the ordinary high-water mark of the 

waters. 

(b) Recreational use means with respect to class II 

waters all of the uses set forth in subsection (7)(a), 

except that it does not include, without permission of the 

landowner: 

(i) overnight camping; 

(ii) big game hunting or upland bird hunting; 

(iii) operation of all-terrain vehicles or other 

motorized vehicles not primarily designed for operation upon 

the water; 

(iv) the placement or creation of any permanent or 

semipermanent object such as a permanent duck blind or boat 

moorage; or 
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(v) other activities which are not primarily 

water-related pleasure activities. 

(8) "Supervisors 11 means the board of supervisors of a 

soil conservation district, the directors of a grazing 

district, or the board of county commissioners if a request 

pursuant to [section 3(3)(b)] is not within the boundaries 

of a conservation district or if the request is refused by 

the board of supervisors of a soil conservation district or 

the directors of a grazing district. 

NEW SECTION. Section 2. Recreational use permitted 

limitations -- exceptions. (1) Except as provided in 

subsection (3), all class I waters that are capable of 

recreational use as defined in [section l(7)(a)], including 

the beds underlying them and the banks up to the ordinary 

high-water mark, may be so used by the public without regard 

to the ownership of the land underlying the waters. 

(2) Except as provided in subsection (3), all class II 

waters that are capable of recreational use as defined in 

[section 1(7)(b)], including the beds underlying them and 

the banks up to the ordinary high-water mark, may be so used 

by the public without regard to the ownership of the land 

underlying them, except that recreational use does not 

include those activities excluded in [section 1{7)(b)]. 

(3) The right of the public to make recreational use 

of surface waters does not include the right to make 
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recreational use of waters: 

(a) in a stock pond or other impoundment fed by an 

intermittently flowing natural watercourse; or 

(b) while diverted away from a natural water body for 

beneficial use pursuant to Title 85, chapter 2, part 2 or 3. 

(4) The right of the public to make recreational use 

of surface waters does not grant ~ny e~~ement or right to 

the public to enter onto or cross private property in order 

to use such waters for recreational purposes. 

(5) The provisions of this section do not affect any 

rights of the public with respect to state-owned lands that 

are school trust lands or any rights of lessees of such 

lands under lease on [the effective date of this act]. 

NEW SECTION. Section 3. Right to portage 

establishment of portage route. (1) A member of the public 

making recreational use of surface waters may, above the 

ordinary high-water mark, portage around barriers in the 

least intrusive manner possible, avoiding damage to the 

landowner's land and violation of his rights. 

(2) A landowner may create barriers across streams for 

purposes of land or water management or to establish land 

ownership as otherwise provided by law. If a landowner 

erects a barrier pursuant to a design approved by the 

department and the barrier is designed not to and does not 

interfere with the public's use of the surface waters, the 
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public may not go above the ordinary high-water mark to 

portage around the barrier. 

(3) (a) A portage route around or over a barrier may 

be established to avoid damage to the landowner's land and 

violation of his rights as well as to provide a reasonable 

and safe route for the recreational user of the surface 

waters. 

(b) A portage route may be established when either a 

landowner or a member of the recreating public submits a 

request to the supervisors that such a route be established. 

(c) Within 45 days of the receipt of a request, the 

supervisors shall, in consultation with the landowner and a 

representative of the department, examine and investigate 

the barrier and the adjoining land to determine a reasonable 

and safe portage route. 

(d) Within 45 days of the examination of the site, the 

supervisors shall make a written finding of the most 

appropriate portage route. 

(e) The cost of establishing the portage route around 

artificial barriers must be borne by the involved landowner, 

except for the construction of notification signs of such 

route, which is the responsibility of the department. The 

cost of establishing a po[tage route around natural bar~ie[s 

must be borne by the department. 

(f) Once the route is established, the department has 
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the exclusive responsibility 

portage route at reasonable 

thereafter to maintain the 

times agreeable to the 

landowner. The department shall post notices on the stream 

of the existence of the portage route and the public's 

obligation to use it as the exclusive means around a 

barrier. 

(g) 

with the 

petition 

If either the landowner or recreationist disagrees 

route described in subsection (3){e), he may 

the district court to name a three-member 

arbitration panel. The panel must consist of an affected 

landowner, a member of an affected recreational group, and a 

member selected by the two other members of the arbitration 

panel. The arbitration panel may accept, reject, or modify 

the supervisors' finding under subsection (3)(d). 

(h) The determination of the arbitration panel is 

binding upon the landowner and upon all parties that use the 

water for which the portage is provided. Costs of the 

arbitration panel, computed as for jurors' fees under 

3-15-201, shall be borne by the contesting party or parties; 

all other parties shall bear their own costs. 

(i) The determination of the arbitration panel may be 

appealed within 30 days to the district court. 

(j) Once a portage route is established, the public 

shall use the portage route as the exclusive means to 

portage around or over the barrier. 
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NEW SECTION. Section 4. Restriction on liability of 

landowner and supervisor. ( 1) A person who makes 

recreational use of surface waters flowing over or through 

land in the possession or under the control of another, 

pursuant to [section 2], or land while portaging around or 

over barriers or while portaging or using portage routes, 

pursuant to [section 3], does not have the status of invitee 

or .licensee and is owed no duty by a landowner other than 

that provided in subsection (2). 

(2) A landowner or tenant is liable to a person making 

recreational use of waters or land described in subsection 

(l) only for an act or omission that constitutes willful or 

wanton misconduct. 

(3) No supervisor who participates in a decision 

regarding the placement of a portage route is liable to any 

person who while making recreational use of the surface 

waters is injured while using the portage route except for 

an act or omission that constitutes willful and wanton 

misconduct. 

NEW SECTION. Section 5. Prescriptive easement not 

acquired by recreational use of surface waters. (1) A 

prescriptive easement is a right to use the property of 

another that· is acquired by open, exclusive, notorious, 

hostile, adverse, continuous, and uninterrupted use for a 

period of 5 years. 

-8-



LC 13Q3/0l 

l (2) A prescriptive easement cannot be acquired through 

2 recreational use of surface waters, including the streambeds 

3 underlying them and the banks up to the ordinary high-water 

4 mark, or of portage routes over and around barriers. 

5 Section 6. Section 70-19-405, KCA, is amended to read: 

6 "70-19-405. Title by prescription. eee~p8ney Except as 

7 provided in [section 5], occupancy for the period prescribed 

8 by this chapter as sufficient to bar an action for the 

9 recovery of the property confers a title thereto, 

10 denominated a title by prescription, which is sufficient 

11 against all. 1
' 

12 NEW SECTION. Section 7. Severability. If a part of 

13 this act is invalid, all valid parts that are severable from 

14 the invalid part remain in effect. If a part of this act is 

15 invalid in one or more of its applications, the part remains 

16 in effect in all valid applications that are severable from 

17 the invalid applications. 

18 NEW SECTION. Section 8. Applicability. Sections 5 and 

19 6 apply only to a prescriptive easement that has not been 

20 perfected prior to [the effective date of this act}. 

21 NEW SECTION. Section 9. Effective date. This act is 

22 effective on passage and approval. 

-End-
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APPROVED BY COMMITTEE 
ON JUDICIARY 

STATEMENT OF INTENT 

HOUSE BILL 265 

House Judiciary Committee 

A statement of intent is required for House Bill 265 

because section 2(5) directs the tiSh and game commission to 

adopt rules governing recreational use of surface waters. 

In its implementation of this bill, the long-range goal 

of the commission must be to preserve, protect, and enhance 

the surface waters of this state while facilitating the 

public's exercise of its recreational rights on surface 

waters. The commission shall strive to permit broad exercise 

of public rights, while protecting the water resource and 

its ecosystem. In adapting the procedural rules required by 

section 2, the commission shall emphasize that in close 

cases the decision must be to protect the environment by 

restricting or continuing to restrict recreational use, 

since it is easier to prevent environmental degradation than 

it is to repair it~ 

In developing the rules implementing House Bill 265, 

the commission shall make every effort to make the process 

uncomplicated and clear. As provided in subsection (5}(b), 

the commission must issue written findings and an order 

whenever a request is made for restrictions on recreational 

use of a surface water or for the lifting of previously 

~n• "•""'••• Cu=o• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

88 0265/si 

imposed limitations on recreational use of a surface water. 

The commission may adopt rules providing for summary 

dismissal of requests when a substantially similar request 

has been received and acted upon within a brief time prior 

to the second or subsequent requests if, during the time 

period since the first request, it is unlikely that there 

has been a change in the situation upon which the commission 

based its earlier decision. 

In developing the rules establishing criteria for 

determination upon a request made under subsections (5}(a) 

or (S)(b), the commission shall require that each of the 

following factors that is relevant to tbe decision must be 

considered in the determination: 

(a} whether public use is damaging the banks and land 

adjacent to the water body: 

(b) whether public use is damaging the property of 

landowners underlying or adjacent to the water body; 

(c) whether public use is adversely affecting wildlife 

or birds; 

(d) whether public use is disrupting or altering 

natural areas or biotic communities; 

(e) whether public use is causing degradation of the 

water quality of the water body; and 

(f) any other factors relevant to the preservation of 

the water body in its natu~al state. 

-2- SECOND READING 
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1 In making its decision after a request has been made 

2 for restrictions of recreational use, the commission may 

3 impose any reasonable limitation on the recreational use of 

4 surface waters including complete prohibition of a 

5 particular type of recreation, prohibition of a particular 

6 type of recreation in certain specified areas, such as 

7 within a specified distance of a residence or other 

8 structure, or in an appropriate case, prohibition of all 

9 recreation. 

-3-
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HOUSE BILL NO. 265 

INTRODUCED BY REAM, MARKS 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS 

RELATING TO RECREATIONAL USE OF STATE WATERS; PROHIBITING 

RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING THE 

LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR 

RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING 

THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY 

RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION 

70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE 

AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. Far pucposes of 

(sections i l through 5), the following definitions apply: 

(l) "Barrier" means an artificial obstruction located 

in or over a water body, restricting passage on or through 

the water, or a natural object IN OR OVER A WATER BODY which 

totally or effectively obstructs the recreational use of the 

surface water at the time of use. A barrier may include but 

is not limited to a bridge or fence or any other manmade 

obstacle to the natural flow of water or a natural object 

within the ordinary high-water mark of a stream. 

(2) ''Class I waters" means surface waters that: 
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(a) lie within the officially recorded federal 

government survey meander lines thereof; 

(b) flow over lands that have been judicially 

determined to be owned by the state by reason of application 

of the federal navigability test for state streambed 

ownership; 

(c) flow through public lands, WHILE WITHIN THE 

BOUNDARIES OF SUCH LANDS: 

(d) are or have been capable of supporting THE 

FOLLOWING commercial aet~Yity ACTIVITIES: LOG FLOATING, 

TRANSPORTATION OF FURS AND SKINS, SHIPPING, COMMERCIAL 

GUIDING USING MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION, 

OR THE TRANSPORTATION OF MERCHANDISE, AS THESE ACTIVITIES 

HAVE BEEN DEFINED BY PUBLISHED JUDICIAL OPINION AS OF [THE 

EFFECTIVE DATE OF THIS ACT]; or 

(e} are or have been capable of supporting commercial 

activity within the meaning of the federal navigability 

test. 

(3) ''Class II waters'' means all surface waters that 

are not class I waters. 

( 4) "COMMISSION"' MEANS THE FISH AND GAME COMMISSION 

PROVIDED FOR IN 2-15-3402. 

t4till "Department" means the department of fish, 

wildlife, and parks provided for in 2-15-3401. 

tS+ill "Diverted away from a natural water body" means 

-2- HB 265 
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a diversion of surface water through a manmade water 

conveyance system, including but not limited to: 

(a) an irrigation or drainage canal or ditch; 

(b) an industrial, municipal, or domestic water 

system; 

(c) a flood control channel; or 

(d) a hydropower inlet and discharge facility. 

t6till ••ordinary high-water mark" means the line that 

water impresses on land by covering it for sufficient 

periods to cause physical characteristics that distinguish 

the area below the line from the area above i~. 

Characteristics of the area below the line include, when 

appropriate, but are not limited to diminished terrestrial 

vegetation or lack of agricultural crop value. A FLOOD 

PLAIN ADJACENT TO SURFACE WATERS IS NOT CONSIDERED TO LIE 

WITHIN THE SURFACE WATERS' HIGH-WATER MARKS. 

o~ till tat "Recreational use'' means with respect to 

e%~ 3-t SURFACE waters: fishing, hunting, swimming, floating 

i. small craft or other flotation devices, boating in 

motorized craft unless otherwise prohibited or regulated by 

law, or craft propelled by oar or paddle, OTHER 

WATER-RELATED PLEASURE ACTIVITIES, and related unavoidable 

or incidental usesr-within-the-o~ei~8~y-~±gh-wate~-mar~-of 

the-waters. 

tbt--Reereat±ona%-~se-means-with-re~peet--to--e~ass--ff 
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waters-a%%-of-the--ases--set--forth--in--s~beeet±en--t~ttat7 

e~eept--that--~t-does-aot-ine±tlde7-withotlt-permiss±on-of-the 

:l:!l:nd:own.er--:-

t±t--overnight-eamping~ 

t±it-big-game-h~nting-o~-~p%8~d-b±~d-ft~~t~~97 

t±±±t-eperetien--of--a%%-terr8±n--veh~ele~---e~---etfter 

mete~±~ed-veh±e%es-~ot-pr±mari%y-des±gned-for-o~e~atien-~pen 

tfte-wa~er; 

t±~t-the--plaeeme~t--er--ereat±on--er--any-permanent-or 

semtpermanent-ob;ect-~~eh-a~-a-permanent-d~ek-blind-or--boat 

m.eorl!!tge;-or 

tvt--other---8et±v±t±es---whieh---are---not---pr±mar±iy 

water-reiated-piea~~re-eet±v±t±e~o 

t8till "Supervisors .. means the board of supervisors of 

a soil conservation district, the directors of a grazing 

district, or the board of county commissioners if a request 

pursuant to (section 3(3)(b)] is not within the boundaries 

of a conservation district or if the request is refused by 

the board of supervisors of a soil conservation district or 

the directors of a grazing district. 

(10) "SURFACE WATER" MEANS, FOR THE PURPOSE OF 

DETERMINING THE PUBLIC'S ACCESS FOR RECREATIONAL USE, A 

NATURAL WATER BODY, ITS BED, AND ITS BANKS UP TO THE 

ORDINARY HIGH-WATER MARK. 

NEW SECTION. Section 2. Recreational use permitted --

-4- HB 265 
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limitations exceptions. (1) Except as p[ovided in 

subsee~~oft--t3t SUBSECTIONS (2) THROUGH (4), all el833-l 

SURFACE waters that are capable of recreational use es 

def±ned--ift-tsec~±on-~t~ttattr-~ftei~din9-the-bed~-~ftde~iyinq 

them-a"d-the-ben~~-~p-eo-the-ordinary-~i9h-weeer--markr may 

be so used by the public without regard to the ownership of 

the land underlying the waters. 

tit--Bxeep~-as-prov±ded-±n-~ttbeeee±on-t3t,-e%%-e%aee-+Y 

waeers-thae-are-eapab%e-o£-reereationai-ttee--as--de£~ned--±n 

f3eetion--lt~ttbtt,--ineludin~--the-bed3-anderlyift~-them-end 

the-ban~s-ttp-eo-the-o~d±nary-h±~h-water-mark7-may-be-so-~eed 

by-~he-pub%ie-witheHt-reqerd-to-the-ewnership--e£--~he--land 

~nderly±nq--ehem,--exce~e--ehat--reereattonaz--~~e--doe~-noe 

±ne%~de-ehose-ae~±v±~±e~-exel~ded-±n-tseet*o"-if~ttbti• 

t~ti£1 The right of the public to make recreational 

use of surface waters does not include the-r±~"t-eo-ma~e 

reeree~~onal--~se--o£--waters, WITHOUT PERMISSION OF THE 

LANDOWNER: 

(a) THE OPERATION OF ALL-TERRAIN VEHICLES OR OTHER 

MOTORIZED VEHICLES NOT PRIMARILY DESIGNED FOR OPERATION UPON 

THE WATER; 

(B) THE RECREATIONAL USE OF SURFACE WATERS in a stock 

pond or other impoundment fed by an intermittently flowing 

natural watercourse; or 

tbt(C) THE RECREATIONAL USE OF WATERS while diverted 
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away from a natural water body for beneficial use pursuant 

to Title 85, chapter 2, part 2 or 3i OR 

(D) BIG GAME HUNTING. 

(3) THE RIGHT OF THE PUBLIC TO MAKE RECREATIONAL USE 

OF CLASS II WATERS DOES NOT INCLUDE, WITHOUT PERMISSION OF 

THE LANDOWNER: 

(A) OVERNIGHT CAMPING; 

(B) THE PLACEMENT OR CREATION OF ANY PERMANENT OR 

SEMIPERMANENT OBJECT, SUCH AS A PERMANENT DUCK BLIND OR BOAT 

MOORAGE; OR 

(C) OTHER ACTIVITIES WHICH ARE NOT PRIMARILY 

WATER-RELATED PLEASURE ACTIVITIES. 

(4) The right of the public to make recreational use 

of surface waters does not grant any easement or right to 

the public to enter onto or cross private property in order 

to use such waters for recreational purposes. 

(5) THE COMMISSION SHALL ADOPT RULES PURSUANT TO 

87-l-303, IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY, 

OR THE PROTECTION OF PUBLIC AND PRIVATE PROPERTY, GOVERNING 

RECREATIONAL USE OF CLASS I AND CLASS II WATERS. THESE RULES 

MUST INCLUDE THE FOLLOWING: 

(A) THE ESTABLISHMENT OF PROCEDURES BY WHICH ANY 

PERSON MAY REQUEST AN ORDER FROM THE COMMISSION: 

(I) LIMITING, RESTRICTING, OR PROHIBITING THE~~~-~~ 

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER; 
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OR 

(II) ALTERING LIMITATIONS, RESTRICTIONS, OR 

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPOSED 

BY THE COMMISSION; AND 

(B) PROVISIONS REQUIRING THE ISSUANCE OF WRITTEN 

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT 

TO THE RULES ADOPTED UNDER SUBSECTION (SJ(A). 

t5t1§1 The provisions of this section do not affect 

any rights of the public with respect to state-owned lands 

that are school trust lands or any rights of lessees of such 

lands ~nder-!ease-on-t~he-e££eetive-date-of-thi~-aett. 

NEW SECTION. Section 3. Right to portage 

establishment of portage route. (l) A member of the public 

making recreational use of surface waters may, above the 

ordinary high-water mark, portage around barriers in the 

least intrusive manner possible, avoiding damage to the 

landownr ·s land and violation of his rights. 

L) A landowner may create barriers across ~:r~ams for 

pur~oses of land or water management or to establish land 

ownership as otherwise provided by law. If a landowner 

erects a ~ar~±er STRUCTURE pursuant to a design approved by 

the department and the ~arrie~--i~--d~~±gn~d--not--eo--and 

STRUCTURE does not interfere with the public's use of the 

surface waters, the public may not go above the ordinary 

high-water mark to portage around the ~a~r±er STRUCTURE. 

-7- HB 265 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0265/02 

(3) (a) A portage route around or over a barrier may 

be established to avoid damage to the landowner's land and 

violation of his rights as well as to provide a reasonable 

and safe route for the recreational user of the surface 

waters. 

(b) A portage route may be established when either a 

landowner or a member of the recreating public submits a 

request to the supervisors that such a route be established. 

(c) Within 45 days of the receipt of a request, the 

supervisors shall, in consultation with the landowner and a 

representative of the department, examine and investigate 

the barrier and the adjoining land to determine a reasonable 

and safe portage route. 

{d) Within 45 days of the examination of the site, the 

supervisors shall make a written finding of the most 

appropriate portage route. 

(e) The cost of establishing the portage route around 

artificial barriers must be borne by the involved landowner, 

except for the construction of notification signs of such 

route, which is the responsibility of the department. The 

cost of establishing a portage route around natural barriers 

must be borne by the department. 

(f) Once the route is established, the department has 

the exclusive responsibility thereafter to mai.:-~.tain the 

portage route at reasonable times agreeable to the 

-8- HB 265 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0265/02 

landowner. The department shall post notices on the stream 

of the existence of the portage route and the public's 

obligation to use it as the exclusive means around a 

barrier. 

(g) If either the landowner or recreationist disagrees 

with the route described in subsection (3)(e), he may 

petition the district court to name a three-member 

arbitration panel. The panel must consist of an affected 

landowner, a member of an affected recreational group, and a 

member selected by the two other members of the arbitration 

panel. The arbitration panel may accept, reject, or modify 

the supervisors' finding under subsection (3)(d). 

(h) The determination of the arbitration panel is 

binding upon the landowner and upon all parties that use the 

water for which the portage is provided. Costs of the 

arbitration panel, computed as for jurors' fees under 

3-15-201, shall be borne by the contesting party or parties; 

all other parties shall bear their own costs. 

(i) The determination of the arbitration panel may be 

appealed within 30 days to the district court. 

(j) Once a portage route is established, the public 

shall use the portage route as the exclusive means to 

portage around or over the barrier. 

NEW SECTION. Section 4. Restriction on liability of 

landowner and superv1sor. 11) A person who makes 
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recreational use of surface waters flowing over or through 

land in the possession or under the control of another, 

pursuant to (section 2], or land while portaging around or 

over barriers or while portaging or using portage routes, 

pursuant to [section 3}, does not have the status of invitee 

or licensee and is owed no duty by a landowner other than 

that provided in subsection (2). 

(2) A landowner or tenant is liable to a person making 

recreational use of waters or land described in subsection 

(1) only for an act or omission that constitutes willful or 

wanton misconduct. 

(3) No supervisor who participates in a decision 

regarding the placement of a portage route is liable to any 

person who wh%~~-m8k±ft~--r~ere8tiofte~--~se--o£--the--~ur£aee 

waters--i~--iftj~red-wh±ie-~~ift9 IS INJURED OR WHOSE PROPERTY 

IS DAMAGED BECAUSE OF PLACEMENT OR USE OF the portage route 

except for an act or omission that constitutes willful and 

wanton misconduct. 

NEW SECTION. Section 5. Prescriptive easement not 

acquired by recreational use of surface waters. (1) A 

prescriptive easement is a right to use the property of 

another that is acquired by open, exclusive, notorious, 

hostile, adverse, continuous, and uninterrupted use for a 

period of 5 years. 

(2) A prescriptive easement cannot be acquired 
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through.:_ 

or 

ill 

ill 

recreational use of surface waters, includingl 

the streambeds underlying themL ~fte 

i!!l the banks up to the ordinary high-water markTL or 

(III) ANY portage ro~t~s over and around ba~riers; OR 

(B) THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO 

8 REACH SURFACE WATERS. 

9 Section 6. Section 70-19-405, MCA, is amended to read: 

10 "70-19-405. Title by prescription. eeettt'artey Except as 

11 provided in (section 5), occupancy for the period prescribe 

12 by this chapter as sufficient to bar an action for the 

13 recovery of the property confers a title thereto, 

14 denominated a title by prescription, which is sufficient 

15 against all." 

16 NEW SECTION. Section 7. Severability. If a part of 

17 this act ~S invalid, all valid parts that are severable from 

18 the i,... .alid part remain in effect. If a part of this act is 

19 inv ~id in one or more of its applications, the part remains 

20 in effect in all valid applications that are severable from 

21 the invalid applications. 

22 NEW SECTION. Section 8. Applicability. Sections 5 and 

23 6 apply only to a prescriptive easement that has not been 

24 perfected prior to (the effective date of this actj. 

25 NEW SECTION. Section 9. Effective date. This act is 
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STATEMENT OF INTENT 

HOUSE BILL 265 

House Judiciary Committee 

A statement of intent is required for House Bill 265 

because section 2(5) directs the fish and game commission to 

adopt rules governing recreational use of surface waters. 

In its implementation of this bill, the long-range goal 

of the commission must be to preserve, protect, and enhance 

the surface waters of this state while facilitating the 

publie's exercise of its recreational rights on sur~ace 

waters. The commission shall strive to permit broad exercise 

of public rights, while protecting the water resource and 

its ecosystem. In adopting the procedural rules required by 

section 2, the commission shall emphasize that in close 

cases the decision must be to protect the environment by 

restrictin9 or continuing to restrict recreational use, 

since it is easier to prevent environmental degradation than 

it is to repair it. 

In developing the rules implementing House Bill 265, 

the commission shall make every effort to make the process 

uncomplicated and clear. As provided in subsection (S)(b), 

the commission must issue written findings and an order 

whenever a request is made for restrictions on recreational 

use of a surface water or for the lifting of previously 

~• , • .,, • .,,. c~• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0265/si 

imposed limitations on recreational use of a surface water. 

The commission may adopt rules providing for summary 

dismissal of requests when a substantially similar request 

has been received and acted upon within a brief time prior 

to the second or subsequent requests if, during the time 

period since the first request, it is unlikely that there 

has been a change in the situation upon which the commission 

based its earlier decision. 

In developing the rules establishing criteria for 

determination upon a request made under subsections (S)(a) 

or (5)(b), the commission shall require that each of the 

following factors that is relevant to the decision must be 

considered in the determination: 

(a) whether public use is damaging the banks and land 

adjacent to the water body; 

(b) whether public use is damaging the property of 

landowners underlying or adjacent to the water body; 

(c) whether public use is adversely affecting wildlife 

or birds: 

ld) whether public use is disrupting or altering 

natural areas or biotic communities; 

(e) whether public use is causing degradation of the 

water quality of the water body; and 

(f) any other factors relevant to the preservation of 

the water body in its natural state. 

-27 THIRD READING 
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1 In making its decision after a request has been made 

2 for [estrictions of recreational use, the commission may 

3 impose any reasonable limitation on the recreational use of 

4 sur face waters i_ncluding complete prohibition of a 

5 particular type of recreation, prohibition of a particular 

6 type of recreation in certain specifi~d areas, such as 

7 within a specified distance of a residence or other 

B structure, or in an appropriate case, prohibition of all 

9 recreation. 
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HOOSE BILL NO. 265 

INTRODUCED BY REAM, MARKS 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS 

RELATING TO RECREATIONAL USE OF STATE WATERS; PROHIBITING 

RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING THE 

LIABILITY OF LANDOWNERS HHEN WATER IS BEING USED FOR 

RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING 

THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY 

RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION 

70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE 

AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTIONw Section 1. Definitions. For purposes of 

[sections i l through 5], the following definitions apply: 

(1} 11 Barrier•• means an artificial obstruction located 

in or over a water body, restricting passage on or through 

the water, or a natural object IN OR OVER A WATER BODY which 

totally or effectively obstructs the recreational use of the 

surface water at the time of use. A barrier may include but 

is not limited to a bridge or fence or any other manmade 

obstacle to the natural flow of water or a natural object 

within the ordinary high-water mark of a stream. 

{ 2) "Class I waters 11 means surface waters that: 
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(a) lie within the officially recorded federal 

government survey meander lines thereof; 

(b) flow over lands that have been judicially 

determined to be owned by the state by reason of application 

of the federal navigability test for state streambed 

ownership; 

(c) flow through public lands, WHILE WITHIN THE 

BOUNDARIES OF SUCH LANDS; 

(d) are or have been capable of supporting THE 

FOLLOWING commercial aeei¥iey ACTIVITIES: LOG FLOATING, 

TRANSPORTATION OF FURS AND SKINS, SHIPPING, COMMERCIAL 

GUIDING USING MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION, 

OR THE TRANSPORTATION OF MERCHANDISE, AS THESE ACTIVITIES 

HAVE BEEN DEFINED BY PUBLISHED JUDICIAL OPINION AS OF [THE 

EFFECTIVE DATE OF THIS ACT); or 

(e) are or have been capable of supporting commercial 

activity within the meaning of the federal navigability 

test. 

( 3) 11 Class II waters" means all surface waters that· 

are not class I waters. 

( 4) "COMMISSION" MEANS THE FISH AND GAME COMMISSION 

PROVIDED FOR IN 2-15-3402. 

t4till "Department" means the department of fish, 

wildlife, and parks provided for in 2-15-3401. 

t5till "Diverted away from a natural water body" means 
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a diversion of surface water through a manmade water 

conveyance system, including but not limited to: 

an irrigation or drainage canal or ditch: (a) 

(b) an industrial, municipal, or domestic water 

system; 

{c) a flood control channel; or 

(d) a hydropower inlet and discharge facility. 

t6ti21 "Ordinary high-water mark" means the line that 

water impresses on land by covering it for sufficient 

periods to cause physical characteristics that distinguish 

the area below the line from the area above it. 

Characteristics of the area below the line include, when 

appropriate, but are not limited to diminished terrestrial 

vegetation or lack of agricultural crop value. A FLOOD 

PLAIN ADJACENT TO SURFACE WATERS IS NOT CONSIDERED TO LIE 

WITHIN THE SURFACE WATERS' HIGH-WATER MARKS. 

tTti!l tat 11 Recreational use" means with respect to 

eia~~-~ SURFACE waters: fishing, hunting, swimming, floating 

in small craft or other flotation devices, boating in 

motorized craft unless otherwise prohibited or regulated by 

law, or craft propelled by oar or paddle, OTHER 

WATER-RELATED PLEASURE ACTIVITIES, and related unavoidable 

or incidental uses;-w~~h~~-the-er~~ftary-h~gh-wate~-mark-e£ 

the-wat~rs. 

tbt--Reereat~eftai-~se-means-with-respeet--te--el8ss--ff 
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waters-a±%-ef-the--~~e~--set--ferth--~n--s~~seet~eft--t~ttat; 

exeept--that--it-dees-net-±fteidder-w±~ho~~-perm±~s±e"-e£-tne 

:J:aftdewner-:-

t±t--overn±~ht-eamping7 

t±±t-b±g-game-httnt±ng-or-ap±and-b±rd-httnt~n9; 

t~~~t-e~erat~en--ee--ai%-terra~n--~eh~e%es---or---other 

moeo~±zed-veh±eies-noe-p~±ma~±iy-de~±qned-eer-epe~ae±o"-ttpon 

ehe-waeer; 

tivt-ehe--p±acemene--or--ereaeion--or--any-permanene-e~ 

semipermanent-objeet-s~eh-as-a-permanent-d~ek-b*ind-or--boat 

moot"DIC)e;-er 

t•t--ether---ae~±Y±~ies---whieh---ere---net---pr±mari±y 

wa~er-re%eted-p%easttre-ae~±v£tieso 

t8till "Supervisors 11 means the board of supervisors of 

a soil conservation district, the directors of a grazing 

district, or the board of county commissioners if a request 

pursuant to (section 3(3)(b)] is not within the boundaries 

of a conservation district or if the request is refused by 

the board of supervisors of a soil conservation district or 

the directors of a grazing district. 

(10) "SURFACE WATER" MEANS, FOR THE PURPOSE OF 

DETERMINING THE PUBLIC'S ACCESS FOR RECREATIONAL USE, A 

NATURAL WATER BODY, ITS BED, AND ITS BANKS UP TO THE 

ORDINARY HIGH-WATER MARK. 

NEW SECTION. Section 2. Recreational use permitted --
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limitations exceptions. (1) Except as provided in 

ottbseet%on--t3t SUBSECTIONS (2) THROUGH (4), all elaso-f 

SURFACE waters that are capable of recreational use a~ 

def±ned--ift-roeetion-ltYttat+•-inelndiftg-the-beds-nnderlying 

tfteM-and-the-ben~e-~p-to-the-ePdinary-h%~ft-water~-mar~, may 

be so used by the public without regard to the ownership of 

the land underlying the waters. 

tit--Bxeepe-as-previded-~n-s~b~ee~*en-t3tr-ati-e%ae~-££ 

water~-that-are-eapabie-e£-ree~eationa%-~se--ae--de£ined--in 

tseetion--lt~ttbtt•--inelnding--the-beds-nnderlying-them-and 

tke-banks-tlp-to-the-erdinary-h±qh-water-mark,-may-be-se-tlsed 

by-the-ptlb%ie-w±thOtlt-reqard-to-the-ownersh±p--o£--the--~and 

~~deriy±nq--them7--exee~t--~ftst--reere8tiofta~--~~e--doe~-ftO~ 

~nei~de-ehose-aet±Y±tie~-exei~de~-±ft-teectioft-it~tt~ti• 

t3ti£1 The right of the public to make recreational 

use of surface waters does not include the-ri~ht-eo-m~ke 

reerea~±enal--~se--~f--waters, WITHOUT PERMISSION OF THE 

LANDOWNER: 

(a) THE OPERATION OF ALL-TERRAIN VEHICLES OR OTHER 

MOTORIZED VEHICLES NOT PRIMARILY DESIGNED FOR OPERATION UPON 

THE WATER; 

(B) THE RECREATIONAL USE OF SURFACE WATERS in a stock 

pond or other impoundment fed by an intermittently flowing 

natural watercourse; or 

tbt (C) THE RECREA-riONAL USE OF WATERS while diver ted 
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away from a natural water body for beneficial use pursuant 

to Title 85, chapter 2, part 2 or 3; OR 

(D) BIG GAM£ HUNTING. 

(3) THE RIGHT OF THE PUBLIC TO MAKE RECREATIONAL USE 

OF CLASS II WATERS DOES NOT INCLUDE, WITHOUT PERMISSION OF 

THE LANDOWNER: 

(A) OVERNIGHT CAMPING; 

(B) THE PLACEMENT OR CREATION OF ANY PERMANENT OR 

SEMIPERMANENT OBJECT, SUCH AS A PERMANENT DUCK BLIND OR BOAT 

MOORAGE; OR 

(C) OTHER ACTIVITIES WHICH ARE NOT PRIMARILY 

WATER-RELATED PLEASURE ACTIVITIES. 

(4) The right of the public to make recreational use 

of surface waters does not grant any easement or right to 

the public to enter onto or cross private property in order 

to use such waters for recreational purposes. 

(5) THE COMMISSION SHALL ADOPT RULES PURSUANT TO 

87-1-303, IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY, 

OR THE PROTECTION OF PUBLIC AND PRIVATE PROPERTY, GOVERNING 

RECREATIONAL USE OF CLASS I AND CLASS II WATERS. THESE RULES 

MUST INCLUDE THE FOLLOWING: 

(A) THE ESTABLISHMENT OF PROCEDURES BY WHICH ANY 

PERSON MAY REQUEST AN ORDER FROM rHE COMMISSION: 

(I) LIMITING, RESTRICTING, OR PROHIBITING THE TYPE, 

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER; 
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OR 

(II) ALTERING LIMITATIONS, RESTRICTIONS, OR 

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPOSED 

BY THE COMMISSION; AND 

(B) PROVISIONS REQUIRING THE ISSUANCE OF WRITTEN 

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT 

TO THE RULES ADOPTED UNDER SUBSECTION (5)(A). 

t5ti!l The provisions of this section do not affect 

any rights of the public with respect to state-owned lands 

that are school trust lands or any rights of lessees of such 

lands ttnd·e r-ieesse-on-fthe-eE£eet±¥e-ciete-of-ti'l±~-e:et:t. 

NEW SECTION. Section 3. Right to portage 

establishment of portage route. (1) A member of the public 

making recreational use of surface waters may, above the 

ordinary high-water mark, portage around barriers in the 

least intrusive manner possible, avoiding damage to the 

landowner•s land and violation of his rights. 

(2) A landowner may create barriers across streams for 

purposes of land or water management or to establish land 

ownership as otherwise provided by law. If a landowner 

erects a ba~~~e~ STRUCTURE pursuant to a design approved by 

the department and the bft~~~e~--~s--desiq~ed--not--~o--and 

STRUCTURE does not interfere with the public's use of the 

surface waters, the public may not go above the ordinary 

high-water mark to portage around the bft~~±er STRUCTURE. 

-7- HB 265 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0265/02 

(3) (a) A portage route around or over a barrier may 

be established to avoid damage to the land8~ner's land and 

violation of his rights as well as to provide a reasonable 

and safe route for the recreational user of the surface 

waters. 

(b) A portage route may be established when eithe~ a 

landowner or a member of the recreating public submits a 

request to the supervisors that such a route be established. 

(c) Within 45 days of the receipt of a request, the 

supervisors shall, in consultation with the landowner and a 

representative of the department, examine and investigate 

the barrier and the adjoining land to determine a reasonable 

and safe portage route. 

(d) Within 45 days of the examination of the site, the 

supervisors shall make a written finding of the most 

appropriate portage route. 

{e) The cost of establishing the portage route around 

artificial barriers must be borne by the i~volved landowner, 

except for the construction of notificacic~ signs of such 

route, which is the responsibility of the department. The 

cost of establishing a portage route around natural barriers 

must be borne by the department. 

(f) Once the route is established, the department has 

the exclusive responsibility thereafter to maintain the 

portage route at reasonable times agreeable to the 
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landowner. The department shall post notices on the stream 

of the existence of the portage route and the public's 

obligation to use it as the exclusive means around a 

barrier. 

(g) If either the landowner or recreationist disagrees 

with the route described in subsection (3)(e), he may 

petition the district court 

arbitration panel. The panel must 

to name a 

consist of 

three-member 

an affected 

landowner, a member of an affected recreational group, and a 

member selected by the two other members of the arbitration 

panel. The arbitration panel may accept, reject, or modify 

the supervisors' finding under subsection (3)(d). 

(h) The determination of the arbitration panel is 

binding upon the landowner and upon all parties that use the 

water for which the portage is provided. Costs of the 

arbitration panel, computed as for jurors' fees under 

3-15-201, shall be borne by the contesting party or parties; 

all other parties shall bear their own costs. 

(i) The determination of the arbitration panel may be 

appealed within 30 days to the district court. 

(j) Once a portage Toute is established, the public 

shall use the portage route as the exclusive means to 

portage around or over the bdrrier. 

NEW SECTION. Section 4. Restriction on 

landowner and supervisor. (1) A person 
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recreational use of surface waters flowing over or through 

land in the possession or under the control of another, 

pursuant to [section 2], or land while portaging around or 

over barriers or while portaging or using portage routes, 

pursuant to [section 3], does not have the status of invitee 

or licensee and is owed no duty by a landowne~ other than 

that provided in subsection (2). 

(2) A landowner or tenant is liable to a person making 

recreational use of waters or land described in subsection 

(l) only for an act or omission that constitutes willful or 

wanton misconduct. 

(3) No supervisor who participates in a decision 

regarding the placement of a portage route is liable to any 

person who wh±~e-making--reerea~~onai--~se--o£--the--~~rraee 

waters--is--inj~reft-wh~ie-~~ing IS INJURED OR WHOSE PROPERTY 

IS DAMAGED BECAUSE OF PLACEMENT OR USE OF the portage route 

except for an act or omission that constitutes willful and 

wanton misconduct. 

NEW SECTION. Section 5. Prescriptive easement not 

acquired by recreational use of surface waters. (1) A 

prescriptive easement is a right to use the property of 

another that is acquired by open, exclusive, notorious, 

hostile, adverse, continuous, and uninterrupted use for a 

period of 5 years. 

(2) A prescriptive easement cannot be acquired 

-10- ;,IB 265 
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through~ 

2 

3 

4 

5 er 

~ recreational use of surface waters, including~ 

1!1 the streambeds underlying them1 an~ 

1!!1 the banks up to the ordinary high-water mark7L or 

6 !III) ANY portage rettte~ over and around barriers; OR 

7 (B) THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO 

8 REACH SURFACE WATERS. 

9 

10 

Section 6. Section 70-19-405, MCA, is amended to read: 

''70-19-405. Title by prescription. eeettpaney Except as 

11 provided in [section 5], occupancy for the period prescribed 

12 by this chapter as sufficient to bar an action for the 

13 recovery of the property confers a title thereto, 

14 denominated a title by prescription, which is sufficient 

15 against all." 

16 NEW SECTION. Section 7. Severability. IE a part of 

17 this act is invalid, all valid parts that are severable from 

18 the invalid part remain in effect. If a part of this act is 

19 invalid in one or more of its applications, the part remains 

20 in effect in all valid applications that are severable from 

21 the invalid applications. 

22 NEW SECTION. Section 8. Applicability. Sections 5 and 

23 6 apply only to a prescriptive easement that has not been 

24 perfected prior to (the effective date of this act]. 

25 NEW SECTION. Section 9. Effective date. This act is 

-11- HB 265 

l effective on passage and approval. 

-End-
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SENATE STANDING COMMITTEE REPORT 

Paa:e 1 of 5 

MR. PRESIOENT 

We, your committee on ... 

havlllQ had under consideration .. 

,JUDI.CJA.\1'(. 

1:19.v.s.~ .. s.m ..... 

third read1ng copy 1 blue 
colo• 

(Senator Yellowtail) 

STREAM ACCESS 

Respectfully report as follows: That .....•..•..•.... ~~USE ~~lL 

be amended as follows: 

1. Statement of Intent, page 3, line 9. 
Following: "recreation." 

. Mar~h .. n .. 

Insert: 11The commission shall prohibit all recreation on private 
impoundments that have been licensed for a private use." 

2. Statement of Intent, page 3. 
Following: line 9 

19 ... ~~ ... 

No·····-~-~-~-···· 

No ..... 265 

Insert: "The commission shall protect the safety of the public by 
prohibiting hunting within a specified distance of occupied 
dwellings. 11 

lllll.PUSX 

3. Page 1, line 19. 
Following: "water," 
Strike: "or a natural object IN OR OVER A WATER BODY'' 

4. Page 1, lines 23 and 24. 
Following: "water" on line 23 
Strike: remainder of line 23 through "stream" on line 24 

5. Page 1, line 25. 
Following: "waters11 

Insert: ", other than lakes," 

lllll.liOIXII.«SS 

c~~~1~ ;·!£ ..... 
Chairman. 

') 

0 

v 

Page 2 of 5 

HOUSE BILL NO. 265 

6. Page 2, lines 7 and 8. 
Strike: subsection (c) in its entirety 
Renumber: subsequent subsections 

7. Page 2, line 20. 
Following: "waters" 
Insert: '', except lakes" 

8. Page 3, line 8. 
Following: line 7 

March 27 ....................... . 19 .. ~~ .. 

Insert: "(7) "Lake" 11eans a body of water where the surface water is 
retained by either natural or artificial means and the natural 
flow of water is substantially impeded. 

(8) "Occupied dwelling11 means a building used for a human 
dwelling at least once a year." 

Renumber: subsequent subsections 

9. ?.age 3, line 13. 
Following: uto" 
Strike: 11diainished" 
Insert: "deprivation of the soil of substantially all" 

10. Page 3, line 14. 
Following: ''Vegetation" 
Strike: "or lack of'' 
Insert: "and destruction of its" 
following: "agricultural" 
Strike: "crop11 

Insert: "vegetative" 

11. Page 3. line 18. 
Following: "swimming" 
Insert: "(except within 100 yards of any occupied dwelling), hiking" 

12. Page 3. lines 21 and 22. 
Following: "paddle," on line 21 
Strike: remainder of line 21 through ''ACTIVITIES." on line 22 

13. Page 4. lines 14 through 20. 
Strike: subsection (9) in its entirety 
Renumber: subsequent subsection 

c~~~ 
! 

/ 
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HOUSE BILL NO. 265 

14. Page Sj line 2. 
Following: "ntROUGH" 
Strike: ~~~-,--

Insert~ "(5)" 

15. Page 5, line 23. 
following: "other" 
Insert: "private" 

16. Page 6, line 2. 
Following: 113;" 
Strike: 110R" -

17. Page 6, line 3. 
Following: "HUNI'ING" 
Strike: "·" ----

March 27 

Insert: "except by long bow or shotgun when specifically authorized 
by the co~~~mission;n 

18. Page 6. lines 4 through 6. 
Strike: lines 4 through 6 in their entirety 
Renumber: subsequent subsections 

19. Page 6, line 7. 
Following: line 6 
Strike: "~' 
Insert: 11('eT11 

Following: ''CAMPING'' 

19. 85 

Insert: "within sight of any occupied dwelling or within 500 yards of 
any occupied dwelling~ whichever is less" 

20. Page 6, line 8. 
Following: line 7 
strike: "l.~r· 
Insert: 11 (£) 11 

21. Page 6, line 9. 
Following: "A" 
Strike: "PE~NT" 

22. Page 6. line 10. 
Following: "MOORAGE;" 
Strike: 110R" ___ _ 

·~··· 

') 

0 

0 

Page 4 of 5 

HOUSE BILL NO. 265 

23. Page 6, line 11. 
Following: line 10 
Strike: ".i£r 1 

Insert: "(g)" 

24. Page 6, line 12. 
Following: 11ACTIVITIES11 

Strike: ". 11 

~-r~.h. 2.?. .. . 19. ~~ 

Insert: "i"s defined in [section 1 (10)]; or" 

25. Page 6, line 13. 
Following: line 12 
Insert: "(h) use of a streambed as a right-of-way for any purpose 

when water is not flowing therein. 

(3) The public has no right to make recreational use of 
Class II waters without the permission of the landowner." 

Renumber: subsequent subsections 

26. Page 7, line 18 through line 20, page 9. 
Following: "(2)" on page 7, line 18 
Strike: remainder of line 18 through line 20 on page 9 in their entirety 
Insert: "Portage routes around existing barriers may only be acquired 

by: 

(a) landowner permission; 

(b) purchase; or 

(c) eminent domain, as provided in Article II, section 29, 
of the Montana constitution. 

(3) If a landowner places an artificial barrier across a 
water body after [the effective date of this act], he must 
provide portage." 

27. Page 9, line 21. 
Following: 1 ine 20 
Strike: "(j)" 
Insert: "(4) 11 

( ?r!J;: l 
-~( ·D··· I ........ . 

' 
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HOUSE BILL NO. 265 

28. Page 9, line 24. 
Following: line 23 

................ Ml\Tso.h .n .. ............ 19 .. ~.& .. . 

Insert: 11 (5) Nothing contained in [this act] addresses the issue of 
natural barriers or portage around said barriers, and nothing 
contained in {this act} makes such portage lawful or unlawful." 

29. Page 9, line 25. 
Following: ''landowner'' 
Strike: "and supervisor" 

30. Page tO, line 6. 
Following: "landowner11 

Insert: ", his agent, or his tenant 11 

31. Page 10, line 8. 
Following: ''landowner'' 
Insert: '', his agent,'' 

32. Page 10. lines 12 through 18. 
Strike: subsection (3) in its entirety 

33. Page 11, line 16. 
Following: line 15 
Insert: "NEW SECTION. Section 7. Land title unaffected. The 

provis1ons of {this act] and the recreational uses permitted 
by [section 2] do not affect the title or ownership of the 
surface waters, the beds, and the banks of any navigable or 
nonnavigable waters or the portage routes within this state. 

NEW SECTION. Section 8. Lakes. 
[this act} addresses the recreational 
lakes. 11 

Renumber: subsequent sections 

AND AS AMENDED 

BE CONCURRED IN 

Nothing contained in 
use of surface waters of 

(Statement of intent amended) 

:]:;,z~xw:!~ 
~~or Joe MazJPlek, Chairman 
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SENATE COMMITTEE OF THE WHOLE AMENDMENT 

Page l of 2 
Mar 30, 1985 

DATE 

B:OO 
TIME 

MR. CHAIRMAN: I MOVE TO AMEND HOU~E BILL ·------No 265 

third ~ rNding copy 1 ___E~~e __ las follows: 

~~ 

lit!UW;l( 

Color 

1. Page 2, line 18. 
Following: •test" 
Insert: "for state streambed ownership" 

2. Page 6, lines 4 through 12. 
Following: line 3 
Strike: subsection (3) in its entirety 
Insert: 

"(e) overnight camping within sight of any occupied 
dwelling or within 500 yards of any occupied dwelling, 
whichever is less: 

(f) the placement or creation of any permanent duck 
blind, boat moorage, or any seasonal or other objects within 
sight of or within 500 yards of an occupied dwelling, 
whichever is less; or 

(g) use of a streambed as a right-of-way for any 
purpose when water is not flowing therein. 

(3) The right of the public to make recreational use of 
class II waters does not include, without permission of the 
landowner: 

(a) big game hunting; 
(b) overnight camping; 
(c) the placement or creation of any seasonal object; 

or 
(d) other activities which are not primarily 

water-related pleasure activities as defined in (section 
1 ( 10) J. 

3. Page 7, line 4. 
Following: "COMMISSION j" 

Strike: "~" 

4. Page 7, line 7. 
Following: " (A) " 
Strike: "." -
Insert: """i and" 

5. Page 7, line 8, 
Following: line 7 
Insert: "(c) a procedure for the identification of streams 
within class II waters which are not capable of recreational 
use or are capable of limited recreational use, and a 
procedure to restrict the recreational use to the actual 
capacity of the water.•• 

(CONTINUED) !W( 

~ 

0 

-...) 

Page 2 of 2 
HB 265 

6. Page 7, lines 21 through 23. 
Following: •sTRUCTURE" on line 21 

!"1~~.9h .. ).O_, ... 19~S 

Strike: remainder of line 21 through "'STRUCTURE" on line 23 
Insert: "which" 

7. Page B, line 21. 
Following: "around" 
Strike: "natural" 
Insert: "artificial'' 

8. Page 8, line 22. 
Following: line 21 
Insert: "not owned by the landowner on whose land the 
portage route will be placed'' 

9. Page 10, line 12. 
Following: "supervisor" 
Insert: "or any member of the arbitration panel'' 

10. AMEND SENATE JUDICIARY COMMITTEE REPORT OF 3/27/85 ON 
HOUSE BILL NO. 265 AS FOLLOWS: 

Strike: Amendment Nos. 13, 19 through 27, 29, and 32 in 
their entirety 

PC3HB265.691 

/;:;;;;;;-) 
( ~>:---

REJECT 

({)dlt(14i,_? C/el)n;t;_~Q 
YELLOWTAIL r (/ > 
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COMMITTEE OF THE WHOLE AMENDMENT 

SENATE ~lar 30, 1985 
DATE 

8•05 
TIME 

MR.CHAIAMAN:lMOVETOAMEND HOUSE BILL No-~ 

third reading copy I blue 
Color 

I as follows 

~ 

Page 4, lines 23 through 24. 
Following: "BODY'" on line 23 
Strike: remai'il'der of line 23 through "MARK" on line 24 

PC3HB265.692 

J~T k~ REJECT 

~ 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

STATEMENT OF INTENT 

BOUSE BILL 265 

House Judiciary Committee 

A statement of intent is required for House Bill 265 

because section 215) directs the fish and_game commission to 

adopt rules governing recreational use of surface waters. 

In its implementation of this bill, the long-range goal 

of the commission must be to preserve, protect, and enhance 

the surface waters of this state while facilitating the 

public's exercise of its recreational rights on surface 

waters. The commission shall strive to permit broad exercise 

of public rights, while protecting the water resource and 

its ecosystem. In adopting the procedural rules required by 

section 2, the commission shall emphasize that in close 

cases the decision must be to protect the environment by 

restricting or continuing to restrict recreational use, 

since it is easier to prevent environmental degradation than 

it is to repair it. 

In developing the rules implementing House Bill 265, 

the commission shall make every effort to make the process 

uncomplicated and clear. As provided in subsection (S)(b), 

the commission must 1ssue written findings and an order 

whenever a request is made for restrictions on recreational 

use of a surface water or for the lifting of previously 

~ ...... ., ..... "'"""' 
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BB 0265/si 

imposed limitations on recreational use of a surface water. 

The commission may adopt rules providing for summary 

dismissal of requests when a substantially similar request 

has been received and acted upon within a brief time prior 

to the second or subsequent requests if, during the time 

period since the first request, it is unlikely that there 

has been a change in the situation upon which the commission 

based its earlier decision. 

In developing the rules establishing criteria for 

determination upon a request made under subsections (5)(a) 

or (5)(b}, the commission shall require that each of the 

following factors that is relevant to the decision must be 

considered in the determination: 

(a) whether public use is damaging the banks and land 

adjacent to the water body; 

(b) whether public use is damaging the property of 

landowners underlying or adjacent to the ~ater body: 

(c) whether public use is adversely affecting wildlife 

or birds; 

(d) whether public use is disrupting or altering 

natural areas or biotic communities; 

(e) whether public use is causing degradation of the 

water quality of the water body; and 

(f) any other factors relevant to the preservation of 

the water body in its natural state. 

-2-
REFERENCE BILL 
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1 In making its decision after a request has been made 

2 for restrictions of recreational use, the commission may 

3 impose any reasonable limitation on the recreational use of 

4 surface waters including complete prohibition of a 

5 particular type of recreation, prohibition of a particular 

6 type of recreation in certain specified areas, such as 

7 within a specified distance of a residence or other 

a structure, or in an appropriate case, prohibition of all 

9 recreation. THE COMMISSION SHALL PROHIBIT ALL RECREATION ON 

10 PRIVATE IMPOUNDMENTS THAT HAVE BEEN LICENSED FOR A PRIVATE 

11 USE. 

12 THE COMMISSION SHALL PROTECT THE SAFETY OF THE PUBLIC 

13 BY PROHIBITING HUNTING WITHIN A SPECIFIED DISTANCE OF 

14 OCCUPIED DWELLINGS. 

-3-
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HOUSE BILL NO. 265 

INTRODUCED BY REAM, MARKS 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS 

RELATING TO RECREATIONAL USE OF STATE WATERS; PROHIBITING 

RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING THE 

LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR 

RECREA'1'!0N; ESTABLISHING THE 

THAT A PRESCRIPTIVE EASEMENT 

RIGHT 

CANNOT 

TO PORTAGE; PROVIDING 

BE ACQUIRED BY 

RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION 

70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE 

AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For purposes of 

[sections r! through S], the following definitions apply: 

(1) ''Barrier'' means an artificial obstruction located 

in or over a water body, restricting passage on or through 

the wate=, e~-a-"attlral-ob;e~t fN-9R-9VER-A-WATER-B88~ which 

totally or effectively obstructs the recreational use of the 

surface ,water at the time of use. A barrier may include but 

is not limited to a bridge or fence or any other manmade 

obstacle to the natural flow of water o~-a-nat~~a±-objeet 

wfthin-the-ordinary-~±9~-wet~r-mark-of-a-~tream. 

( 2) "Class I waters" means surface waters, OTHER THAN 

~•n• ""''"'••• """"' 
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LAKES, that: 

(a) lie within the officially recorded federal 

government survey meander lines thereof; 

(b) flow over lands that have been judicially 

determined to be owned by the state by reason of application 

of the federal navigability test for state streambed 

ownership; 

tet--fiow-- throt19h- -ptt b1: ±e--1:a nd ~ r -_:-WHT bE- -WTifH -IN-- -TH_E 

B8HNBAR!ES-8P-SBEH-bANBS7 

tdt~ are or have been capable of supporting ~E 

F'OLLOWING conunercial aeth,±ty AC'I'}_Y'.fTIES: LOG FLOATING, 

TRANSPORTATION OF FURS AND SKINS, SHIPPING, ~OMMERCIAL 

GUIDING USING MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION~ 

OR THE TRANSPORTATION OF MERCHANDISE, AS THESE ACTIVITIES 

HAVE BEEN DEFINED BY PUBLISHED JUDICIAL OPINION AS OF [THE 

EFFECTIVE DATE OF THIS ACT]; or 

tetlQl are or have been capable of supporting 

commercial activity within the meaning of the federal 

navigability test FOR STATE STREAMBED OWNERSHIP. 

(3) ''Class II waters'' means all surface waters that 

are not class I waters~-~~C~PT LAKES. 

1_41__ "COMMISSION" MEANS THE FISH_ AND GAME COMMISSION 

PROVIDED FOR IN 2-15-3402. 

t4till "Depdrtment" mea.ns the department of fish, 

wildlife, and parks provided for in 2-lS-3401. 

-2- HH 265 
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tStffi "Diverted away from a natural water body" means 

a diversion of surface water through a manmade water 

conveyance system, including but not limited to: 

(a) an irrigation or drainage canal or ditch; 

(b) an industrial, municipal, or domestic water 

system; 

(C) a flood control channel; or 

(d) a hydropower inlet and discharge facility. 

(7) "LAKE" MEANS A BOD~ OF WATER WHERE THR ~URFACE 

WATER IS RETAINED B~ EITHER NATURAL OR ARTIFICIAL MEANS AND 

THE NATURAL FLOW OF WATER IS SUBSTANTIALLY IMPEDED. 

(8) "OCCUPIED DWELLING" MEANS A BUILDING USED FOR A 

HUMAN DWELLING AT LEAST ONCE A YEAR. 

t6ttYt.12J.. "Ordinary high-water mark" means the line 

that water impresses on land by covering it for sufficient 

periods to cause physical characteristics that distinguish 

the area below the line from the area above it. 

Characteristics of the area below the line include, when 

appropriate, but are not limited to d±m~n±~ned ~VATION 

OF THE SOIL OF SUBSTANTIALLY ALL terrestrial vegetation or 

%8e~--of AND DESTRUCTION OF ITS agricultural crop VEGETATIVE 

value. A FLOOD PLAIN ADJACENT TO SURFACE WATERS IS NOT 

CONSIDERED TO LIE WITHIN THE SURFACE WATERS' HIGH-WATER 

MARKS. 

t~tt8t(l0) t~t "Recreational use'' ·means with respect to 

-3- HE 265 
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el8ss-i SURFA~ waters: fishing, hunting, swimming (EXCEPT 

WITHIN 100 YARDS OF ANY OCCUPIED DWELLING), HIKING, floating 

in small craft or other flotation devices, boating in 

motorized craft unless otherwise prohibited or regulated by 

law, or craft propelled by oar or paddle, 9~HER 

WAPER-R6hAP68-Ph6AS~R6-A€PfVfPfES, and related unavoidable 

or incidental uses,-w±~"±~-the-ord±na~y-h±gh-water-ma~k-of 

tl'\e-wate~~. 

tbt--Recreat±onai-Hse-meen~-w±th-re~peet--to--e±a~s--%f 

weter~--ei%--of--the--Hses--set--ferth-±n-~~b~eetion-t1ttat 7 

e~eept-thet-±t-doe~-not-inelrtde,-w±~hoHt-pe~m±~~±on--of--the 

%andewner~ 

t±t--o¥erni~ht-cemping; 

tiit-b±~-~ame-h~nt±ng-or-tlpland-bir~-h~n~ing; 

ti±±t-op~retien---o£---a±l-~errain--¥eh~e%es--or--otker 

moeortzed-veh±e%e~-not-pr±marily~des~gne0-for-operation-tlpon 

the-wa~er;-

t±vt-the-p±aeement-or--ereat±on--ot--any--permanent--or 

~~mipermanent--objeet-stteh-e~-a-permanent-dHek-el±nd-or-boa~ 

moorage;-or 

t~t--other---ae~ivitie~---whieh---are---not---primerily 

water-re%eted-pleas~re-aetiv±t±e~o 

t8t~-us~perv±~orsu--mean~-~he-board-of-srtper¥i~ors-of 

a-~o±l-eon~er~ation-distriet,-the--d±rectors--ot--e--grar±n9 

dt~tr±e~,--or-the-beard-of-cottnty-~emmi~s±oners-it-a-req~e~t 

-4- HB 265 
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p~r~~en~-te-fseetio"-3t3ttbtt-i~-"ot-with±n--t~e--bo~nd~~ie~ 

e£--a--eon~e~~a~~on-dtstriet-or-±f-the-req~e~t-±~-ref~~ed-by 

the-boatd-o£-~ttper~i~or~-of-a-~o±±-eon~er~at±on-a±striet--or 

the-dtreetor~-of-a-~raz±n9-d±str±eto 

Jl_U_"SUPERVISORS" MEANS THE BOARD OF SUPERVISORS OF A 

SOIL CONSERVATION DISTRICT, THE DIRECTORS OF A GRAZING 

DISTRICT, OR THE BOARD OF COUNTY COMMISSIONERS_IF A REQUEST 

PURSUANT TO [SECTION 3 ( 3) (B)] IS NOT WITHIN THE BOUNDARIES 

OF A CONSERVATION DISTRICT OR IF THE REQUEST IS REFUSED BY 

THE BOARD OF SUPERI/ISORS OF A SOIL CONSERVATION_ DISTRICT OR 

THE DIRECTORS OF A GRAZING DISTRICT. 

t±8t(l2) "SURFACE WATER" MEANS, FOR THE PURPOSE OF 

D~TERMINING THE PUBLIC'S ACCESS FOR RECREATIONAL USE, A 

NATURAL WATER BODY,--I~S--BEB,--ANB--l~S--BANKS--HP-~8-~HE 

8RBINAR~-Hf6H-WA~ER-MARK. 

NEW SECTION. Section 2. Recreational use permitted 

limitations exceptions. {1) Except as provided in 

oobseeti~n--t3t SUBSECTIONS (2) THROUGH t4t 121• all e±ass-l 

SURFAC~ waters that are capable of ~ecreational use a~ 

defined--in-tseetion-%t7ttat1r-inelttdin9-the-hed~-ttnderiyin9 

t~em~e"d-the~Oe"~~-np~~~-~he~ordinary-hi9~-weter--me~~~ may 

be so used by the public without regard to the ownership of 

the land u~derlying the waters. 

t~t~-E~eept~e~-pr~~tded~i"~~tlb~eetion~t3t,-oll-eio~~-TT 

wa~er~-tn~~-are~eapable-of-reereatto"~l-~~e--o~--defi"ed--i" 

-5- HB 265 
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feee~io"--lt~ttbtt,--ine~tldin9--the-bed~-Hnderlyi"~-them-an~ 

the-ban~s-tlp-to-the-ordinary-hi9h-water-merkr-may-be-so-tlsed 

by-the-p~blie-w±thotlt-re9ord-to-the-owner~hip--oE--the--lend 

Hnderlyinq--them,--exeept--that--reereetionel--H~e~-doe~-n6t 

ineltlde-those-aeti~itie~-exeltlded-in-fseetion-lt~ttbtf• 

t3t{21 The right of the public to make recreational 

use of surface waters does not include the-r±9ht-to-make 

reereetionel--~se--o£--waters, WITHOUT PERMISSION OF THE 

LANDOWNER; -------

(a) THE OPERATION OF ALL-TERRAIN VEHICLES OR OTHER 

MOTORIZED VEHICLES_~Q~PRI~R~~~ DESIGNED FOR OPERATION UPON 

THE_ WATER; 

(B) THE RECREATIONAL USE OF SURFACE WATERS in a stock 

pond or other PRIY~.'!'~ impoundment fed by an intermittently 

flowing natural watercourse; o~ 

fbt(C) THE RECREATIONAL USE OF WATERS while diverted 

away from a natural water body for beneficial use pursuant 

to Title 85, chapter 2, part 2 or 31 9R 

(D) BIG GAME HUNTING, EXCEPT BY LONG BOW OR SHOTGUN 

WHEN SPECIFICALLY AUTHORIZED BY THE COMMISSION; 

t3t--~HE--Rt6H~--8P-~HE-FHBblE-~8-MAKE-REEREATt8NAh-HS6 

8P-EbASS-ff-WATERS~B~~S-N8~-fNEbH9Ey-Wt~H8H~--FERMfSSl8N--8P 

lfHE-bAN88WNRR-:-

tAttEt--8VERNt6H~--EAMPfN6-WfTHfN-Sf6H~-8P-AN¥-8E§HPfE8 

BWEbbfN6-8R:Wi!HfN--S89--¥ARBS_:-8P--AN¥--8EEHFtEB--BWEbbtN6 7 
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WHfEHEVER-fS-bESS7 

tBttPt--THE--PbAEEMENT--6R-EREATf8N-8P-AN¥-PERMANENT-6R 

SEMfPERMANENT-8BdEET7-SHEH-AS-A PERMANENT BH€K-BbfNB-8R-B8AT 

M86RA6E7 SR 

tEttSt--6THER--AETfVfTfES--WHf€H--ARE---N6T---PRfMARfb¥ 

WATEH-REbATEB--PbEASHRE--AETfVfTfES~ AS-BEPfNEB-fN-fSEETfSN 

ltleth-S_R 

tHt--HSE-8P-A--STREAMBEB--AS--A--Rf6HT-SP-WA¥--P8R--AN¥ 

PHRP6SB-WHEN-WATER-fS-N8T-Pb6WfNS-THEREfN~ 

t3t--'I'HE--PHBbfE--HAS-N8-Rf6HT-T8-MAKE-REEREATf9NAb-HSE 

6P-EbASS-ff-WATERS-Wf'I'H6HT-THE-PERMfSSf9N-9P-THE--&ANB6WNER~ - -- -

(E) OVERNIGHT CAMPING WITHIN SIGHT OF ANY OCCUPIED 

DWELLING OR WITHIN 500 YARDS OF ANY OCCUPIED DWELLING, 

WHICHEVER IS LESS; 

(F) THE PLACEMENT OR CREATION OF ANY PERMANENT DUCK 

BLIND, BOAT MOORAGE, OR ANY SEASONAL OR OTHER OBJ~CTS WITHIN 

SIGHT OF OR WITHIN 500 YARDS OF AN OCCUPIED DWELLING, 

WHICHEVER IS LESS; OR 

(G) USE OF A STREAMBED AS A RIGHT-OF-WAY FOR ANY 

PURPOSE WHEN WATER IS NOT FLOWING THEREIN. 

(3) THE RIGHT OF THE PUBLIC TO MAKE RECREATIONAL~ 

OF CLASS II WATERS DOES NOT INCLUDE, WITHOUT PERMISSION OF 

THE LANDOWNER: 

(A) BIG GAME HUNTING; 

(B) OVERNIGHT CAMPING; 
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(C) THE PLACEMENT OR CREATIOJ)l_OF ANY SEASONAL OBJECT; 

OR 

(D) OTHER ACTIVITIES WHICH ARE NOT PRIMARILY 

WATER-RELATED PLEASURE ACTIVITIES AS DEFINED IN (SECTION 

1(10)1_. 

(4) The right of the public to make recreational use 

of surface waters does not grant any easement or right to 

the public to enter onto or cross priva~e property in order 

to use such waters for recreational purpcses. 

(5) THE COMMISSION SHALL ADOPT RULES PURSUANT__!Q 

87-1-303, IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY, 

OR THE PROTECTION OF PUBLIC AND -~RIVATE PROPERTY, GOVERNING 

RECREATIONAL USE OF CLASS I AND CLASS II WATERS. THESE RULES 

MUST INCLUDE THE FOLLOWING: 

(A) THE ESTABLISHMENT OF PROCEDURES BY WHICH ANY 

PERSON MAY REQUEST AN ORDER FROM THE CO~~ISSION: 

(I) LIMITING, RESTRICTING, OR_ PROHIBITING THE TYPE~ 

INCID~NCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER~ 

OR 

(II) ALTERING LIMITATIONS, RESTRICTIONS, OR 

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPOSED 

BY THE COMMISSION; ANB 

(8) PROVISIONS REQUIRING THE ISSUANCE OF WRITTEN 

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT 

TO THE RULES ADOPTED UNDER SUBSECTION (S)(A)•; AND 
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(C) A PROCEDURE FOR THE IDENTIFICATION OF STREAMS 

WITHIN CLASS II WATERS WHICH ARE NOT CAPABLE OF RECREATIONAL 

USE OR ARE CAPABLE OF LIMITED RECREATIONAL USE, AND .. ~ 

PROCEDURE TO RESTRICT THE RECREATIONAL USE TO THE ACTUAL 

CAPACITY OF THE WATER. 

t5t~ The provisions of this section do not affect 

any rights of the public with respect to state-owned lands 

that are school trust lands or any rights of lessees of such 

lands ~nde~-lea~e-on-fthe-e££eeeive-date-of-th~~-oet+. 

NEW SECTION. Section 3. Right to portage 

establishment of portage route. (1) A member of the public 

making recreational use of surface waters may, above the 

ordinary high-water mark, portage around barriers in the 

least intrusive manner possible, avoiding damage to the 

landowner's land and violation of his rights. 

{2) A-land~wner-~ay-e~eate-barr±er~-aero~~-~tream~~!ar 

ptlrpo~e~--or~-~and~-or-water~man~9ement-or-to-establtsh-land 

owner~h~p-e~-otherwise--pro~ided--by--law~--f£--a--!andowner 

ereet~- -e- barr :i:er _§_!Rl:IE!f'HRE-pttr st1ant -to-a -de~·b~n-e:ppro~ed.-by 

t~e-departm:ent-and.--the--berrier--i~--ae~i9ned--not--to--and 

5~RH€P8RE--dee~--not--:i:nter£ere-with-t~e-pt1bl:i:e 1 ~-~~e-of-the 

~nrfaee-•ater~r-t~e-publ±e-mey-not--9o--abo~e--the--ord:i:nary 

h±9~--e:t~~-~ar~-to-porte9e-aro~nd-the-barrier S~RHE~HRE~ 

f3t--tat-A--porta9e--rotlte-aro~nd-or-o~er-a-barr:i:er-may 

be-estab~±!3~ed-to-avo:i:d-dama~e-to-the-!andowner~~--land--and 
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~io~ation--of--hi~-ri9ht~-a~-we~~-o~-to-pro~±de-a-rea~onable 

end-~afe-rottte-for-the--reereational--tt~er--o£--the--~arfaee 

water~~ 

tbt--A--~ortage--ronte-may-be-e~tabl±~hed-when~eitker-a 

ia~dow~er-or-a-member-of-the--reereat±ng--ptlbii~--~ttbm~t~--a 

reqtte~t-to-the-~~per~i~ors-thet-~ueh-a-rottte-he-e~tabii~hed~ 

tet--W±th±n--45--dey~--~£-the-reee±pt-of-a-requestr-the 

~tlpervi~ors-shall,-:i:n-~onstlltation-w±th-the-!a~~owner-and--6 
repre~entat±ve--of--the--department,-examine-and-inve!3tigate 

the-barr±er-en~-the-ed.io±nin9-iend-to-determ±ne-a-reasonabie 

and-sa£e-porte~e-rotlteo 

tdt--W±thin-45-days-o£-the-examination-of-the-siter-the 

~ttper~i~or~--~h~ll--m8ke--e--written--£ind±ng--of--the--mo~t 

appropriate-porta9e-rotlteo 

tet--~he--eost-o£-estabii~hing-the-porta9e-roate-arottnd 

arti£ieiai-berriers-mttst-be-borne-by-the-in~ol~ed-landowner7 
eMeept-for-the-eonstrtletion-of-notifieation--~±gn~--o£--sueh 

rotlte,--wh~eh--i~--the-respon~ibility-o£-the-~epartmento-~he 

eo~t-of-establi~hin9-a-porta~e-rottte-around-natural-berriers 

must-be-borne-by-the-department~ 

tft--8nee-the-rotlte-:i:s-e~tabTt~heO,-the-department--ha~ 

the--ex~ltlsi~e--respons±b±l±ty--therea£ter--to--ma±ntain-the 

portB9e--ro~te--~t--rea~on8bTe--t~me~---a9reeabl~---~o---the 

!~nd~wner~--The--rlepartment-~h~!i-po~r-not~ee~-on-the-~t~eam 

of-the-exi~tenee-of--the--portage--rottte--and--the--pablieL~ 
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ob~~9at~en--to--~se--~~--a~--~he--~xe±~~~ve--meens--arounri-e: 

be:t"ri-er":" 

tgt--%f-e±ther-the-landown~t'-or-reereat~en~st-di~B9ree~ 

with-~e--rottte--de~er±bed--in--~tlb~ee~~en--t3ttet,--he--me:y 

petition---the---distriet---eotlt"t--te--n~me--a--three-member 

at"bitration-pe:ne%7-~he-panei-mtlst--eonsi~t--of--8n--affeeted 

landowner,-a-member-of-an-affeeted-reereationai-9rottp7-and-a 

member--se!eeted-by-the-two-other-members-of-the-arbitration 

panei~-~he-arbitration-pane±-mey-aeeept,-rejeet7--ot"--mod±fy 

the-super~isorsL-findin9-ttnder-sub~eetion-t3ttdt~ 

tht--The--determinetion--of--the--arb±tration--penel-is 

b±ndin9-tlpon-the-l8"~ewne~-end-~po"-oll-part±e~-thBt-tts~-ehe 

wete~-for-whieh-the--perte9e--i~--prov±dedo---€o~t~--oE--the 

erb±tration--ponel7--eompttted--a~~-for--jtlror~L--fee~--tlnder 

3-i5-~9i,-~hail-be-borne-by-the-eonte~tin9-party-or-parties; 

all-other-~6rt±es-shall-bear-their-~wn-eo~t~o 

t±t--~he-determination-o£-the-arb±tration-panei-may--be 

appe~led--with±n--36-day~-to-the-di~tr±et-eottrto A LANDOWNER 

MAY CREATE BARRIERS ACROSS STREAMS FOR PURPOSES OF LAND OH 

WATER MANAGEMENT OR TO ESTABLISH LAND OWNERSHIP AS OTHERWISE 

PROVIDED BY LAW. IF A LANDOWNER ERECTS A STRUCTURE P~RS~AN~ 

~8-A-BESIGN-APPRSYEB-B¥-~HE--BEPARTMENT--ANB--THE--S~R~e~~RE 

WHICH DOES NOT INTERFERE WITH THE PUBLIC'S USE OF THE 

SURFACE WATERS, THE PUBLIC MAY NOT GO ABOVE THE ORDINARY 

HIGH-WATER MARK TO PORTAGE AROUND 1'HE STRUCTURE. 
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(3) (A) A PORTAGE ROUTE AROUND OR OVER A BARRIER MAY 

BE ESTABLISHED TO AVOID DAMAGE TO THE LANDOWNER'S LAND AND 

VIOLATION OF HIS RIGHTS AS WELL AS TO PROVIDE A REASONABLE 

AND SAFE ROUTE FOR THE RECREATIONAL USER OF THE SURFACE 

WATERS. 

(B) A PORTAGE ROUTE MAY BE ESTABLISHED WHEN_EITHER A 

LANDOWNER OR A MEMBER OF THE RECREATING PUBLIC SUBMITS A 

REQUEST TO THE SUPERVISORS THAT SUCH A ROUTE BE ESTABLISHED. 

(C) WITHIN 45 DAYS OF THE RECEIPT OF A REQUES'r, THE 

SUPERVISORS SHALL, IN CONSULTATION WITH THE LANDOWNER AND A 

REPRESENTATIVE OF THE DEPARTMENT, EXAMINE AND IN~ESTIGATE 

THE BARRIER AND THE ADJOINING LAND TO DETERMINE A REASONABLE 

AND SAFE PORTAGE ROUTE. 

(D) WITHIN 45 DAYS OF THE EXAMINATION OF THE SITE, THE 

SUPERVISORS SHALL MAKE A WRITTEN FINDING OF THE MOST 

APPROPRIATE PORTAGE ROUTE. 

(E) THE COST OF ESTABLISHING THE PORTAGE ROUTE AROUND 

ARTIFICIAL BARRIERS MUST BE BORNE. BY THE INVOLVED LANDOWNER, 

EXCEPT FOR THE CONSTRUCTION OF NOTIFICATION SIGNS OF SUCH 

ROUTE, WHICH IS THE RESPONSIBILITY OF THE DEPARTMENT. THE 

COST OF ESTABLISHING A PORTAGE ROUTE AROUND NAT~RAh ----

ARTIFICIAL BARRIERS NOT OWNED BY THE LANDOWNER ON WHOSE LAND 

THE PORTAGE ROUTE WILL BE PLACED MUST BE BORNE BY THE 

DEPARTMENT. -------------

(F) ONCE THE ROUTE IS ESTABLISHED, THE DEPARTMENT HAS 
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TH~ ~XCLUSIVE RESPONSIBILITY THEREAFTER TO MAINTAIN THE 

PORTAG~ ROUTE AT REASONABLE TIM~S AGREEABLE TO THE 

LANDOWNER. THE DEPARTMENT SHALL POST NOTICES ON THE ST~EAM 

OF THE EXISTENCE OF THE PORTAGE ROUTE AND THE PUBLIC'S 

OBLIGATION TO USE IT AS THE EXCLUSIVE MEANS AROUND A 

BARRIER. 

(G) IF EITHER THE LANDOWNER OR RECHEATIONIST DISAGREES 

WITH THE ROUTE DESCRIBED IN SUBSECTION (3)(E), HE MAY 

PETITION TH~ DISTRICT COURT TO NAME A THREE-MEMB~R 

ARBITRATION PAN~L. THE PANEL MUST CONSIST OF AN AFFECT~D 

LANDOWNER, A M~MBER OF AN AFFECTED RECREATIONAL GROUP, AND A 

MEMBER S~LECT~D BY THE TWO OTHER MEMB~RS OF THE ARBIT~ATION 

PANEL. THE ARBITRATION PANEL MAY ACCEPT, REJECT, OR MODIFY 

TH~ SUPERVISORS' FINDING UNDER SUBSECTION (3)(D). 

(H) THE DETERMINATION OF THE ARBITRATION PANEL IS 

BINDING UPON THE LANDOWNER AND UP0~ ALL PARTIES THAT USE THE 
~·----- -

WATER FOR WHICH THE PORTAGE IS PROVIDED. COSTS OF THE 

ARBITRATION PANEL, COMPUTED AS FOR JURORS' FEES UNDER 

3-15-201, SHALL BE BORNE BY THE CONTESTING PARTY OR~ARTfES;_ 

ALL OTHER PARTIES SHALL BEAR THEIR OWN COSTS. 

i!_L THE DETERMINATION OF THE ARBITRATION PANEL MAY BE 

APPEALED WITHIN 30 DAYS TO THE DISTRICT COURT. PSR~ASE 

RSB~ES-ARSBNB- EMf S'l'tNS- BARR f ERS -MA¥ -8Nb¥-BE~~E'i~ ±R!'B~Bo,<-, 

t At- -bANBSW>;ER- PERMf SSf8N7 

tBt_--PBR§.!fASE; -SR 
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t€t--EMfNEN~-BBMAfN;-AS-PR8YfBBB-fN-AR~fEbE-ff;-SE€Pf8N 

~9;-8P-PBE-M8N~ANA-€8NSPfTHTf6N. 

t3t--fP-A-bANB8WNER-PbA€BS-AN-ARTfPf€fAb-BARRfER-AER8SS 

A-WATER-B8B¥-APPER-t~HE-EPPB€TfYE-BATB-8P-~HfS-AE~f,-HE-MHSP 

PRSYfBE-PBRTASE• 

tjtt4t(J) Once a portage route is established, the 

public shall use the portage route as the exclu~ive means to 

portage around or over the barrier. 

t5tj_4J _~THING ___ CONTAINED IN [THIS ACT] ADDRESSES THE 

ISSUE OF NATURAL BARRIERS OR PORTAGE AROUND SAID BARRIERS, 

AND NOTHING CONTAINED IN [THIS ACT] MAKES SUCH_PORTAGE 

LAWFUL OR -~~AWFUL. 

NEW SECTION. Section 4. Restriction on liability oE 

landowner and--~tlpe~vi~or AND SUPERVISOR. (1) A person who 

makes recreational use of surface waters flowing over or 

through land in the possession or under the control of 

another, pursuant to (section 2], or land while portaging 

around or over barriers or while portaging or using portage 

routes, pursuant to [section 3], does not have the status of 

invitee or licensee and is owed no duty by ~ landowner~ 

AGENT, OR HIS TENA~! other than that provided in subsection 

I 2 l. 

(2) A landowner, HIS AGEt-!J'r or tenant is liable to a 

person making recreational use of waters or land described 

in subsection (1) only for an act or omission that 
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constitutes willful or wanton misconduct. 

t3t--No--s~~~rv~~or--who--par~ietp8te~--i~--a--deei~ion 

regarding-~he-p!aeemen~-o£-a-porta9e-rott~e-~~-r~abie-to--any 

per~on--~ho--wh±le--me~in9--reereational--tl~e-o£-ehe-~tlrfaee 

water~-i~-±n;tlred-while-tt~in9 iS-fNdBREB-8R--WH9SE--PR8PER~~ 

IS--BAMA6BB-BEEA~5B-9P-PbAEEMEN~:BR-~5E-8P.-tk~-po<ta9e-<oute 

exeept-~or-an-aet-or-omi~~ion-that-eon~titttte~--wtli£~1--and 

wanton-m±~eondttet7 

11l_NO SUPERVISOR OR ANY MEMEER OF THE ARBITRI\T ION 

PANEL WHO PARTICIPATES IN A DECISION REGARDING THE - -

PLACEMENT OF A PORTAGE ROUTE IS LIABL~ TO ANY PERSON WHO _IS 

INJURED OR WHOSE PROPERTY IS DAMAGED BECAUSE OF PLACEMENT OR 

USE OF THE PORTAGE ROUTE EXCEPT FOR AN ACT OR OMISSION THAT 

CONSTITUTES WILLFUL AND WANTON MISCONDUCT. 

NEW SECTION. Section 5. Prescriptive easement not 

acquired by recreational use of surface waters. (1) A 

prescriptive easement is a right to use the property of 

another that is acquired by open, exclusive, notorious, 

hostile, adverse, continuous, and uninterrupted use for a 

period of 5 years. 

( 2) A prescriptive easement cannot be acquired 

through~ 

~ recreational use of surface waters, including~ 

l!l the streambeds underlying themL and 

l!!l the banks up to the ordinary high-water marktL or 
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of 

(III) ANY portage rotl~es over and around barriers; OR 

(B) THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO 

REACH SURFACE WATERS. 

Section 6. Section 70-19-405, MCA, is amended to read: 

''70-19-405. Title by prescription. a~~ttpaney Except as 

provided in [section 5], occupancy for the period prescribed 

by this chapter as sufficient to bar an action for the 

recovery of the property confers a title thereto, 

denominated a title by prescription, which is sufficient 

against all." 

NEW SECTION. SECTION 7. ~AND TITLE .UNAFFECTED. THE 

PROVISIONS OF [THIS ACT] AND THE RECREATIONA~ USES PERMITTED 

BY [SECTION 2] DO NOT AFFECT THE TITLE OR OWNERSHIP OF THE 

SURFACE WATERS, THE BEDS, AND THE BANKS OF ANi NAVIGABLE OR 

NONNAVIGABLE WATERS OR THE PORTAGE ROUTES WITHIN THIS STATE. 

NEW SECTION. SECTION B. LAKES. NOTHING CONTAINED IN 

[THIS ACT] ADDRESSES THE RECREATIONAL USE OF SURFACE WATERS 

OF LAKES. 

~-W SECTION. Section 9. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 
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NEW SECTION. Section 10. Applicability. Sections 5 

2 and 6 apply only to a prescriptive easement that has not 

3 been perfected prior to [the effective date of this act]. 

4 NEW SECTION. Section 11. Effective date. This act is 

5 effective.on passage and approval. 

-End-
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CONFERENCE COMMITTEE REPORT ReportNo ................. l... ... .. 

...... Apdl. .. l.O 19 ........ 85 

MR. SPEAKER 

We, your------------------------- Conference Committee on 

Senate Amendments to HB 265, REFERENCE COPY, salmon 

Senate Judiciary Standing Committee Report, met and considered ______________________________ _ 

Sen. Mazurek, Chm. and Senate Committee of the 

Whole Amendments - Sen. Galt & Sen. Yellowtail 

We recommend as follows: 

1. Page 4, lines 1 and 2. 
Strike: "(EXCEPT" on line 1 through "HIKING" on line 2 

2. Page 4, line 6. 
Following: "7" 
Insert: "other water-related pleasure activities," 

3. Page 5, line 15. 
Following: "MARK" 
Insert: ", its bed, and its banks up to the ordinary high 

water mark" 

And that this Conference Committee report be adopted. 

Sen. Galt 

ADOPT REJECT 
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BOUSE BILL NO, 265 

INTRODUCED BY REAM, MARKS 

~ BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS 

RELATING TO RECREATIONAL USE OF STATE WATERS: PROHIBITING 

RECREATIONAL USE OF DIVERTED WATERS: RESTRICTING THE 

LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR 

RECREATION: ESTABLISHING THE RIGHT TO PORTAGE: PROVIDING 

THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY 

RECREATIONAL USE OF SURFACE WATERS: AMENDING SECTION 

70-19-405, MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE 

AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For purposes of 

[sections i l through 5), the following definitions apply: 

(1) "Barrier'' means an artificial obstruction located 

in or over a water body, restricting passage on or through 

the water, or-a-nae~rai-objeee iN-6R-6YBR-A-WA~BR-B66¥ which 

totally or effectively obstructs the recreational use of the 

surface water at the time of use. A barrier may include but 

is not limited to a bridge or fence or any other manmade 

obstacle to the natural flow of water er-a-"at~ra%-ebjeet 

witftin-tft~-erdi~ary-ft~qh-water-mar~-o£-a-stream. 

(2) "Class I waters., means surface waters, OTHER THAN 
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LAKES, that: 

(a) lie within the officially recorded federal 

government survey meander lines thereof; 

(b) flow over lands that have been judicially 

determined to be owned by the state by reason of application 

of the federal navigability test for state streambed 

ownership; 

tet--fiow--thro~9h--p~biie--iands,--WHlbB--Wl~HiN---~HB 

B6SHBARfBS-6P-SH€H-bANBST 

tdti£1 are or have been capable of supporting THE 

FOLLOWING commercial aetiY±ey ACTIVITIES: LOG FLOATING, 

TRANSPORTATION OF FURS AND SKINS, SHIPPING, COMMERCIAL 

GUIDING USING MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION, 

OR THE TRANSPORTATION OF MERCHANDISE, AS THESE ACTIVITIES 

HAVE BEEN DEFINED BY PUBLISHED JUDICIAL OPINION AS OF [THE 

EFFECTIVE DATE OF THIS ACT); or 

tetiQl are or have been capable of supporting 

commercial activity within the meaning of the federal 

navigability test FOR STATE STREAMBED OWNERSHIP. 

(3) ••class II waters•• means all surface waters that 

are not class I waters, EXCEPT LAKES. 

(4) "COMMISSION" MEANS THE FISH AND GAME COMMISSION 

PROVIDED FOR IN 2-15-3402. 

t4till_ "Department" means the department of fish, 

wildlife, and parks provided for in 2-15-3401. 
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tSt~ "Diverted away from a natural water body" means 

a diversion of surface water through a manmade water 

conveyance system, including but not limited to; 

(a) an irrigation or drainage canal or ditch; 

(b) an industrial, municipal, or domestic water 

system; 

(C) a flood control channel; or 

(d) a hydropower inlet and discharge facility~ 

( 7) "LAKE" MEANS A BOD~ OF WATER WHERE THE SURFACE 

WATER IS RETAINED B~ EITHER NATURAL OR ARTIFICIAL MEANS AND 

THE NATURAL FLOW OF WATER IS SUBSTANTIALLY IMPEDED. 

( 8) "OCCUPIED DWELLING" MEANS A BUILDING USED FOR A 

HUMAN DWELLING AT LEAST ONCE A ~EAR. 

t6t.t.!.tl..2l "Ordinary high-water mark" means the line 

that water impresses on land by covering it for sufficient 

periods to cause physical characteristics that distinguish 

the area below the line from the area above it. 

Characteristics of the area below the line include, when 

appropriate, but are not limited to dimi~i~hed DEPRIVATION 

OF THE SOIL OF SUBSTANTIALLY ALL terrestrial vegetation er 

iaek--ef AND DESTRUCTION OF ITS agricultural erep VEGETATIVE 

value. A FLOOD PLAIN ADJACENT TO SURFACE WATERS IS NOT 

CONSIDERED TO LIE WITHIN THE SURFACE WATERS' HIGH-WATER 

~ 

titt8t(l0) tat "Recreational use" means with respect to 
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eiass-f SURFACE waters: fishing, hunting, swimming tBKeEP~ 

Wf~HlN-i99-~ARB5-eP-AN¥-&eBSPfSB-BWBbblN6tT-HlKlNS, floating 

in small craft or other flotation devices, boatinq in 

motorized craft unless otherwise prohibited or regulated by 

law, or craft propelled by oar or paddle, e~HBR 

WA~BR-REbA~BB--PbEASSRE--AE~lYl~lES, OTHER WATER-RELATED 

PLEASURE ACTIVITIES, and related unavoidable or incidental 

uses7-wi~hin-ehe-erdinapy-high-waeer-maP~-e!-the-weeers. 

tbt--Reereatiena%-~se-me8ns-with-resp~et--te--e%ass--ii 

waters--ail--e!--the--~ses--set--forth-tn-s~bseetion-tYttatT 

exeept-that-it-does-not-tnei~de7-witho~t-permission--o£--the 

%andowneP~ 

tit--overnighe-eamping7 

tiit-big-game-h~ntiftg-or-~piane-bird-h~"tift97 

tiiit-operatien---e£---el%-teprain--vehie%es--er--other 

moteri~ed-vehieles-not-primapi%y-designed-£or-eperatten-~pon 

the-weter; 

tivt-the-p%acemeftt-or--ereation--of--any--permaftefte--er 

semipermanent--ob;eet-s~eh-ae-a-permanent-d~ek-bitnd-or-beat 

moe~a9e;-er 

tvt--eeher---aetivi~ies---whieh---are---net---prima~iiy 

W8ter-re%ated-p%eee~re-aetivttiee. 

t8t1!1-•S~p~rvi~ors•--means-the-board-o£-sdpe~visors-ef 

a-soi%-eonserwation-distriet7-the--direetors--er--a--grazinq 

dist~tet7--or-the-board-ef-eounty-eommissioners-if-a-req~est 
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pHrs~ane-eo-tseee~on-3t3ttbtt-~s-noe-within--the--be~ndaries 

e£--a--eonservation-distriet-or-i£-tfte-req~est-is-rer~~ee-by 

the-bee~d-e£-s~pervisors-ef-e-seir-eenservation-district--or 

the-directers-o£-a-gra~i~~-distrietT 

(ll) "SUPERVISORS" MEANS THE BOARD OF SUPERVISORS OP A 

SOIL CONSERVATION DISTRICT, THE DIRECTORS OF A GRAZING 

DISTRICT, OR THE BOARD OF COUNTY COMMISSIONERS IP A REQUEST 

PURSUANT TO (SECTION 3(3)(8)) IS NOT WITHIN THE BOUNDARIES 

OF A CONSERVATION DISTRICT OR IF THE REQUEST IS REFUSED BY 

THE BOARD OF SUPERVISORS OF A SOIL CONSERVATION DISTRICT OR 

THE DIRECTORS OF A GRAZING DISTRICT. 

t%9t!l2) "SURFACE WATER" MEANS, FOR THE PURPOSE OF 

DETERMINING THE PUBLIC'S ACCESS FOR RECREATIONAL USE, A 

NATURAL WATER BODYT--f~S--BBB7--ANB--f~S--BANKS--BP-~9-~HE 

9RBfNAR¥-HfSH-WA~ER-MARK, ITS BED, AND ITS BANKS UP TO THE 

ORDINARY HIGH-WATER MARK. 

NEW SECTION. Section 2. Recreational use permitted 

limitations -- exceptions. (1) Except as provided in 

sttbseet±on-t3t SUBSECTIONS (2) THROUGH fii 121• all eiass--f 

SURFACE waters that are capable of recreational use a~ 

de£ined-±n-tseetion-it1ttatt•-ine%ttd±n~-the-beds--ttnder%ying 

the~--and--the-ban~s-~p-to-the-ordi"ary-hiqh-water-markr may 

be so used by the public without regard to the ownership of 

the land underlying the waters. 

tit--Bxeept-8~-p~oY~d~d-±~-!~b~eet±o~-t3t7-a~~-e~ass-ff 
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waters--that--are--eapabie-o£-reereationa%-~se-as-de£ined-in 

tseet±on-%t?tt~tt7-ifte%~sing-the-bess--~nder%yin~--them--and 

the-ban~s-~p-to-the-erdinery-ftigft-wa~er-mar~T-may-be-so-Hsed 

by--the--p~~iie--witho~t-regard-to-the-ewnership-of-the-iand 

~nderlying-~hemT--exeep~--that--reereat~onal--Hse--doe~--not 

ineiade-those-aetivities-exeladed-in-fsection-Zt~ttbtt~ 

t3t111 The right of the public to make recreational 

use of surface waters does not include tke--righ~--~o--ma~e 

reereationa±--ase--o£--wa~ers, WITHOUT PERMISSION OF THE 

LANDOWNER: 

(a) THE OPERATION OF ALL-TERRAIN VEHICLES OR OTHER 

MOTORIZED VEHICLES NOT PRIMARILY DESIGNED FOR OPERATION UPON 

THE WATER; 

(B) THE RECREATIONAL USE OF SURFACE WATERS in a stock 

pond or other PRIVATE impoundment fed by an intermittently 

flowing natural watercoursei or 

tbt(C) THE RECREATIONAL USE OF WATERS while diverted 

away from a natural water body for beneficial use pursuant 

to Title 85, chapter 2, part 2 or lL 9R 

(D) BIG GAME HUNTING7 EXCEPT BY LONG BOW OR SHOTGUN 

WHEN SPECIFICALLY AUTHORIZED BY THE COMMISSION; 

t3t--PHB-Rf6H~-9P-~HE-P8Bbf€-P9-MA~E--RE€REAPf9NAb--BSE 

9P--EbASS--lf-WA~ERS-99ES-N9P-fN€b8BE,-Wf~H9B~-PERMf5Sf9N-9P 

PHE-bANB6WNER~ 

tAttEt--9VERNr6H~-EAMPfN6-WfPHfN-Sf6H~-9P-AN¥--9EE8PfEB 
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BWBbbtNS--BR--Wf~HtN--566--~ARBS--SP--AN~-B€€SPiBB-BWBbbtN8T 

WHt€HBVBR-tS-bBSS; 

tBttPt--~HB-PbA€BMBN~-BR-ERBA~fBN-SP-AN¥--PBRMANBN~--BR 

SBMiPBRMANBN~-BB6B€T7-SS€H-AS-A PBRMANBN~ BS€K-BbiNB-BR-BBA~ 

MBBRA6B7 BR 

t€tf6t--B~HBR---AE~iVf~fBS---WHf€H--ARB--N~--PRfMARtb¥ 

WA~BR-RBbA~BB-PbBASBRB-A€~IVt~tBS~ AS--BBPfNEB--tN--fSB€TiBN. 

l:t%6tf;-BR 

fHt--BSE--BP--A--S~RBAMBBB--AS--A--RI6H~-BP-WA~-PBR-AN¥ 

PBRPSSB-WHBN-WA~BR-fS-N8~-PbBWtN6-~HBREfH~ 

t3t--~HB-PBBbi€-HAS-NB-Rf6H~-~B-MAKB--RBEREA~f8HAb--BSE 

BP--€bASS-ft-WA~BRS-Wf~HSS~-~HB-PERMtSStSN-SP-~HB-bANBBWNBR~ 

(E) OVERNIGHT CAMPING WITHIN SIGHT OF ANY OCCUPIED 

DWELLING OR WITHIN 500 YARDS OP ANY OCCUPIED DWELLING, 

WHICHEVER IS LESS; 

(F) THE PLACEMENT OR CREATION OF ANY PERMANENT DUCK 

BLIND, BOAT MOORAGE, OR ANY SEASONAL OR OTHER OBJECTS WITHIN 

SIGHT OF OR WITHIN 500 YARDS OF AN OCCUPIED DWELLING, 

WHICHEVER IS LESS; OR 

(G) USE OF A STREAMBED AS A RIGHT-OP-WAY FOR ANY 

PURPOSE WHEN WATER IS NOT FLOWING THEREIN. 

(3) THE RIGHT OP THE PUBLIC TO MAKE RECREATIONAL USE 

OP CLASS II WATERS DOES NOT INCLUDE, WITHOUT PERMISSION OF 

THE LANDOWNER: 

(A) BIG GAME HUNTING; 
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(B) OVERNIGHT CAMPING; 

(C) THE PLACEMENT OR CREATION OF ANY SEASONAL OBJECT; 

OR 

(D) OTHER ACTIVITIES WHICH ARE NOT PRIMARILY 

WATER-RELATED PLEASURE ACTIVITIES AS DEFINED IN [SECTION 

1 < 101 I. 

(4) The right of the public to make recreational use 

of surface waters does not grant any easement or right to 

the public to enter onto or cross private property in order 

to use such waters for recreational purposes. 

(5) THE COMMISSION SHALL ADOPT RULES PURSUANT TO 

87-1-303, IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY, 

OR THE PROTECTION OP PUBLIC AND PRIVATE PROPERTY, GOVERNING 

RECREATIONAL USE OF CLASS I AND CLASS II WATERS. THESE RULES 

MUST INCLUDE THE FOLLOWING: 

(A) THE ESTABLISHMENT OP PROCEDURES BY WHICH ANY 

PERSON MAY REQUEST AN ORDER FROM THE COMMISSION: 

(I) LIMITING, RESTRICTING, OR PROHIBITING THE TYPE, 

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER; 

OR 

(II) ALTERING LIMITATIONS, RESTRICTIONS, OR 

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPOSED 

BY THE COMMISSION; ~ 

iB) PROVISIONS REQUIRING THE ISSUANCE OF WRITTEN 

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT 
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TO THE RULES ADOPTED UNDER SUBSECTION (5)(A)•; AND 

(C) A PROCEDURE FOR THE IDENTIFICATION OF STREAMS 

WITHIN CLASS II WATERS WHICH ARE NOT CAPABLE OF RECREATIONAL 

USE OR ARE CAPABLE OF LIMITED RECREATIONAL USE, AND A 

PROCEDURE TO RESTRICT THE RECREATIONAL USE TO THE ACTUAL 

CAPACITY OF THE WATER. 

t5tiil The provisions of this section do not affect 

any rights of the public with respect to state-owned lands 

that are school trust lands or any rights of lessees of such 

lands ~"de~-~ea~~-o~-t~he-e£feee~ve-daee-or-this-aeet. 

NEW SECTION. Section 3. Right to portage 

establishment of portage route. (1) A member of the public 

making recreational use of surface waters may, above the 

ordinary high-water mark, portage around barriers in the 

least intrusive manner possible, avoiding damage to the 

landowner's land and violation of his rights. 

(2) A-±aftdow~er-may-ereate-barriers-aeross-streams-£or 

pttrpo~es-of-lan0-or-water-mana9ement-or--to--e~tab~~~h--le~d 

ovft~~ship--as--otherwise--provided--by--lavo--fE-a-laftdOwfter 

e~eets-a-ba~rier S~RHETHRB-pttrsoant-te-a-desiqn-approved--by 

the--depa~tment--and--the--barrier--±s--desi9ned--net-to-and 

S~RH€THRE-does-not-i"terfe~e-w±th-the-pub~ie~s--ose--eE--the 

sorEa~e--water~;--the--pttb±te--may-"ot-go-above-the-erdina~y 

high-water-mar~-to-portage-arottnd-the-bar~ie~ S~Ree~HRE7 

t3t--tat-A-po~taqe-route-aroond-er-over-a--barrier--may 
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be--eseab%ished--eo-awoid-damage-eo-tfte-%andovner~s-iand-and 

vioiatio~-of-ftis-rigftts-as-we%%-as-to-provide--a--reasonabie 

and--safe--ro~te--for--the--reereationai-oser-of-the-sorfaee 

waters. 

tbt--A-portage-roote-may-be-estabi±shed-when--either--a 

landowner--or--a--member--of-the-reereatinq-pHbiie-sobm±ts-a 

reqaest-to-the-soperv±sors-that-soeh-a-roote-be-estabiishedo 

tet--With±n-45-days-of-the-reeeipt-o£--a--reqttest7 --the 

sttperv±sors--shaiir-in-eons~itation-with-the-lendow~er-eftd-a 

repre~e~tative-o~-the-department,--exam±ne--and--in~estigete 

~he-earrier-end-the-ao;oini~~-lend-eo-deeermine-a-reasonebie 

and-~aEe-portaqe-rottte. 

tdt--Wi~hin-45-days-o£-ehe-examination-of-the-site7 -~he 

sttpervisers--shell--ma~e--a--written--finding--or--the--mose 

appropriate-portage-ro~teo 

tet--~he-eost-oE-estael±~hing-~"e-pertaqe-ro~te--aro~nd 

arti~teial-barriers-most-be-borne-by-the-invelved-iandowne~, 

exeept--£or--the--eonstrttetion-o£-noti£ieation-signs-o£-soeh 

rottte,-wh~eh-is-the-responsib±~ity-o£--the--departmento--~he 

eost-o£-establish±ng-a-portage-rottte-are~nd-nat~rai-barriers 

most-be-borne-by-the-department. 

t£t--9nee--the-rottte-is-estabitshed,-the-department-has 

the-exetttsive--respons±bility--thereafter--to--maintain--the 

portage---reote---ae---reasonable--time~--agreeabie--to--the 

iandownero-The-department-shaii-post-notiees-on--the--stream 
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e~--~ft~--~xis~enee--ef--~he--perta~e--re~te-aftd-~fte-p~h±ie~s 

ob±~getien-to--~se--it--as--tfte--exei~sive--meafts--ere~nd--a 

berrierT 

tgt--i£-either-the-iandowner-or-~eerestienist-disagrees 

with--the--re~te--deseribed--in--stlbseetien--t3ttet,--he-may 

petttien--tfte--distriet--ee~rt--te---name---a---three-member 

arbitration--paneiT--fhe--pane%--m~st-eonsist-of-an-a££eeted 

%andewner7-a-member-of-an-affeeted-reereationa%-gretlp7-and-a 

member-seieeted-by-the-two-other-members-o£-the--arbitration 

paner.--~he--arbitrat±on-panel-may-aeeept,-re;eet,-or-mod±£y 

the-stl~ervisorsL-finding-ander-sttbseet±en-t3ttdto 

tht--~he-determ~~atien--or--the--arbie~at±on--paner--±s 

b±nd±ng-~pon-the-landewner-and-~pon-ari-partie~-that-~se-the 

water--for--wh±eh--ehe--portage--±~--~rovidedT--€osts-er-ehe 

arb±t~a~ion--panei,--eomp~ted--a~--for--;~~0~~~--Eees--~nder 

3-iS-%91,-~he~~-be-berne-by-the-eonte~t±ng-party-or-part±e~; 

a%~-other-parties-shall-8ear-the±r-own-eostso 

t±t--fhe--determ±nat±on-o£-the-arb±trat±on-panei-may-be 

appeaied-within-38-days-to-the-distr±et-eo~rto A LANDOWNER 

MAY CREATE BARRIERS ACROSS STREAMS FOR PURPOSES OF LAND OR 

WATER MANAGEMENT OR TO ESTABLISH LAND OWNERSHIP AS OTHERWISE 

PROVIDED BY LAW. IF A LANDOWNER ERECTS A STRUCTURE PHRSHAN~ 

!9--A--B89f6N--APPRBV8B--B¥-THB-BBPAR~MBN~-ANB-~HB-STRH6THR8 

WHICH DOES NOT INTERFERE WITH THE PUBLIC'S USE OF THE 

SURFACE WATERS, THE PUBLIC MAY NOT GO ABOVE THE ORDINARY 
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HIGH-WATER MARK TO PORTAGE AROUND THE STRUCTURE. 

(3) (A) A PORTAGE ROUTE AROUND OR OVER A BARRIER MAY 

BE ESTABLISHED TO AVOID DAMAGE TO THE LANDOWNER'S LAND AND 

VIOLATION OF HIS RIGHTS AS WELL AS TO PROVIDE A REASONABLE 

AND SAFE ROUTE FOR THE RECREATIONAL USER OF THE SURFACE 

WATERS. 

(B) A PORTAGE ROUTE MAY BE ESTABLISHED WHEN EITHER A 

LANDOWNER OR A MEMBER OF THE RECREATING PUBLIC SUBMITS A 

REQUEST TO THE SUPERVISORS THAT SUCH A ROUTE BE ESTABLISHED. 

(C) WITHIN 45 DAYS OF THE RECEIPT OF A REQUEST, THE 

SUPERVISORS SHALL, IN CONSULTATION WITH THE LANDOWNER AND A 

REPRESENTATIVE OF THE DEPARTMENT, EXAMINE AND INVESTIGATE 

THE BARRIER AND THE ADJOINING LAND TO DETERMINE A REASONABLE 

AND SAFE PORTAGE ROUTE. 

(D) WITHIN 45 DAYS OF THE EXAMINATION OF THE SITE, THE 

SUPERVISORS SHALL MAKE A WRITTEN FINDING OF THE MOST 

APPROPRIATE PORTAGE ROUTE. 

(E) THE COST OF ESTABLISHING THE PORTAGE ROUTE AROUND 

ARTIFICIAL BARRIERS MUST BE BORNE BY THE INVOLVED LANDOWNER, 

EXCEPT FOR THE CONSTRUCTION OF NOTIFICATION SIGNS OF SUCH 

ROUTE, WHICH IS THE RESPONSIBILITY OF THE DEPARTMENT. THE 

COST OF ESTABLISHING A PORTAGE ROUTE AROUND NA~SRAb 

ARTIFICIAL BARRIERS NOT OWNED BY THE LANDOWNER ON WHOSE LAND 

THE PORTAGE ROUTE WILL BE PLACED MUST BE BORNE BY THE 

DEPARTMENT. 
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(F) ONCE THE ROUTE IS ESTABLISHED, THE DEPARTMENT HAS 

THE EXCLUSIVE RESPONSIBILITY THEREAFTER TO MAINTAIN THE 

PORTAGE ROUTE AT REASONABLE TIMES AGREEABLE TO THE 

LANDOWNER. THE DEPARTMENT SHALL POST NOTICES ON THE STREAM 

OF THE EXISTENCE OF THE PORTAGE ROUTE AND THE PUBLIC'S 

OBLIGATION TO USE IT AS THE EXCLUSIVE MEANS AROUND A 

BARRIER. 

(G) IF EITHER THE LANDOWNER OR RECREATIONIST DISAGREES 

WITH THE ROUTE DESCRIBED IN SUBSECTION (l)(E), HE MAY 

PETITION THE DISTRICT COURT TO NAME A THREE-MEMBER 

ARBITRATION PANEL. THE PANEL MUST CONSIST OF AN AFFECTED 

LANDOWNER, A MEMBER OF AN AFFECTED RECREATIONAL GROUP, AND A 

MEMBER SELECTED BY THE TWO OTHER MEMBERS OF THE ARBITRATION 

PANEL. THE ARBITRATION PANEL MAY ACCEPT, REJECT, OR MODIFY 

1'HE SUPERVISORS' FINDING UNDER SUBSECTION (3)(D). 

(H) THE DETERMINATION OF THE ARBITRATION PANEL IS 

BINDING UPON THE LANDOWNER AND UPON ALL PARTIES THAT USE THE 

WATER FOR WHICH THE PORTAGE IS PROVIDED. COSTS OF THE 

ARBITRATION PANEL, COMPUTED AS FOR JURORS' FEES UNDER 

3-15-201, SHALL BE BORNE BY THE CONTESTING PARTY OR PARTIES; 

ALL OTHER PARTIES SHALL BEAR THEIR OWN COSTS. 

(I) THE DETERMINATION OF THE ARBITRATION PANEL MAY BE 

APPEALED WITHIN 30 DAYS TO THE DISTRICT COURT. PBR~ASE 

R6H~ES-AR6HHB-EM<S~fHS-BARR%ERS-MA¥-6Hb~-BE-AEeHtREB-B~~ 

tAt--bAH99WNER-PERHf55f8Nr 
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tBt--PHR€HASBr-BR 

tet--EMfNBN~-BBMAfNT-AS-PR8Vf888-fN-AR~f€bB-ffT-SB€~f6N 

i9T-BP-~HB-M8N~AHA-€8HS~f~H~f8NT 

t3t--tP-A-bAN99WNBR-PbA€BS-AN-AR~!P!€!Ab-BARRfER-A€RSSS 

A-WA~BR-BBB¥-AP~BR-f~HB-BPPB€~tVB-BA~B-BP-~HtS-A€~tT-HB-MBS~ 

PRBVfBB-PBR~ABBT 

tjt~ Once a portage route is established, the 

public shall use the portage route as the exclusive means to 

portage around or over the barrier. 

t5t(4) NOTHING CONTAINED IN [THIS ACT] ADDRESSES THE 

ISSUE OF NATURAL BARRIERS OR PORTAGE AROUND SAID BARRIERS, 

AND NOTHING CONTAINED IN [THIS ACT] MAKES SUCH PORTAGE 

LAWFUL OR UNLAWFUL. 

NEW SECTION. Section 4. Restriction on liability of 

landowner and-s~~e•vi•e• AND SUPERVISOR. (1) A person who 

makes recreational use of surface waters flowing over or 

through land in the possession or under the control of 

another, pursuant to [section 2], or land while portaging 

around or over barriers or while portaging or using portage 

routes, pursuant to (section 3], does not have the status of 

invitee or licensee and is owed no duty by a landowner, HIS 

AGENT, OR HIS TENANT other than that provided in subsection 

( 2). 

(2) A landowner, HIS AGENT, or tenant is liable to a 

person maKing recreational use of waters or land described 
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in subsection (1) only for an act or omission that 

constitutes willful or wanton misconduct. 

t3t--No--s~per¥i~er--who--par~~e±pates--in--a--deeision 

regarding--the-piaeement-eE-a-pertage-ro~te-is-iiabie-to-any 

persen-whe-whiie-ma~in~--reereatiena%--~se--e£--the--s~r£aee 

wsters--~s--~n;ured-wh~ie-us~ng fS-fNd6RBB-9R-WH9SE-PR9PBR~~ 

iS-BAMA6EB-BEeAeS6-9P-PbAeBMBN~-9R-9SE-9P-the-portage--reute 

exeept--£er--an-aet-or-om±s~±on-tha~-eon~t±t~tes-wiil£~%-and 

wanton-miseend~et• 

(3! NO SUPERVISOR OR ANY MEMBER OF THE ARBITRATION 

PANEL WHO PARTICIPATES IN A DECISIO~ REGARDING THE 

PLACEMENT OF A PORTAGE ROUTE IS LIABLE TO ANY PERSON WHO IS 

INJURED OR WHOSE PROPERTY IS DAMAGED BECAUSE OF PLACEMENT OR 

USE OF THE PORTAGE ROUTE EXCEPT FOR AN ACT OR OMISSION THAT 

CONSTITUTES WILLFUL AND WANTON MISCONDUCT. 

NEW SECTION. Section 5. Prescriptive easement not 

acquired by recreational use of surface waters. (1) A 

prescriptive easement is a right to use the property of 

another that is acquired by open, exclusive, notorious, 

hostile, adverse, continuous, and uninterrupted use for a 

period of 5 years. 

(2) A prescriptive easement 

through~ 

cannot be acquired 

~ recreational use of surface waters, including~ 

i!l the streambeds underlying themL and 
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1l!l the banks up to the ordinary high-water markTL or 

er 
(III) ANY portage re~e~s over and around barriers~ 

(B) THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO 

REACH SURFACE WATERS. 

Section 6. Section 70-19-405, MCA, is amended to read: 

'
1 70-19-405. Title by prescription. eec:tspaftey Except as 

provided in [section 5], occupancy for the period prescribed 

by this chapter as sufficient to bar an action for the 

recovery of the property confers a title thereto, 

denominated a title by prescription, which is ~ufficient 

against all." 

NEW SECTION. SECTION 7. LAND TITLE UNAFFECTED. THE 

PROVISIONS OF [THIS ACT) AND THE RECREATIONAL USES PERMITTED 

BY (SECTION 2) DO NOT AFFECT THE TITLE OR OWNERSHIP OF THE 

SURFACE WATERS, THE BEDS, AND THE BANKS OF ANY NAVIGABLE OR 

NONNAVIGABLE WATERS OR THE PORTAGE ROUTES WITHIN THIS STATE. 

NEW SECTION. SECTION 8. LAKES. NOTHING CONTAINED IN 

[THIS ACT) ADDRESSES THE RECREATIONAL USE OF SURFACE WATERS 

OF LAKES. 

NEW SECTION. Section 9. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 
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1 the invalid applications. 

2 NEW SECTION. Section 10. Applicability. Sections 5 

3 and 6 apply only to a prescriptive easement that has not 

4 been perfected prior to [the effective date of this act]. 

5 NEW SECTION. Section 11. Effective date. This act is 

6 effective on passage and approval. 

-End-
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