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PARATION AND IMELEMENTATION OF A DECLARATION INSTRUCTING H -

ADULT'S PHYSICIAN TO WITHHOLD OR WITHDRAW LIFE-SUSTAINING‘

PROCEDURES IF THE PERSON IS IN A TERMINAL CONDITION AND

UNABLE
PROVIDING METHODS FOR REVOCATION OF THE

LIMITING

TO PARTICIPATE 1IN MEDICAL TREATMENT DECISIONS;
DECLARATION;

THE LIABILITY OF PHYSICIANS AND HEALTH CARE

PROVIDERS WHO IMPLEMENT THE DECLARATICN; AND ESTABLISHING

CRIMINAL PENALTIES FOR FAILING TO COMPLY WITH A DECLARATION

AND FOR OTHER RELATED VIOLATIONS."
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IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Definitions. As used in [this act], the
llowing definitions apply:
(1) "Attending physician" means the physician selected
or assigned to the patient, who has primary
sponsibility for the treatment and care of the patient.
executed in

(2) “Declaration" means a document

accordance with the requirements of {section 2],

(3} "Health care provider" means a person who is

licensed or otherwise authorized by the law of this state to

administer health care in the ordinary ccourse of business or
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practice of a profession.

{4) "Life-sustaining procedure" means any medical
procedure or intervention that, when administered to a
qualjfied patient, will serve only to prolong the dying
process.

(5) "Physician" means a person licensed under Title
37, chapter 3, to practice medicine in this state.

{(6) "Qualified patient" means a patient who has
executed a declaration in accordance with [this act] and who
has been determined by the attending physician to be in a
terminal condition.

(7) "Terminal conditicn" means an incurable or
irreversible condition that, without the administration of
life-sustaining procedures, will, in the opinion of the
attending physician, result in death within a relatively
short time.

Section 2, Declaration relating to use of
life-sustaining procedures. {1) Any competent adult may
execute a declaration at any time directing that

life-sustaining procedures be withheld or withdrawn.

However, the declaration is effective only if the
declarant's condition is determined to be terminal and the
declarant is not able to make treatment decisions. The

declaration must be signed by the declarant, or another at

the declarant's direction, in the presence of two wiltnesses.

.-  INTRODUCED BILL
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A physician or health care provider may presume, in the
absence of actual notice to the contrary, that the
declaration complies with {this act] and is wvalid.

(2) It is the responsibility of the declarant to
notify his physician of the declaration. A physician or
other health care provider who is provided a copy cof the
declaration shall make it a part of the declarant's medical
records.

(3) A declaration may, but need not, be in the
following form:

DECLARATION

If I should have an incurable or irreversible condition
that will cause my death within a relatively short time, it
is my desire that my life not be prolonged by administration
of life-sustaining procedures. If my condition is terminal
and I am unable to participate in decisions regarding my
medical treatment, I direct my attending physician tao
withhold or withdraw procedures that merely prolong the
dying process and are not necessary to my comforr »r freedom
from pain.

Signed this day of . .

Signature

City, County, and State of Residence

The declatrant is known to me and wvoluntarily aigned

this document in my presence,
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Witness
Address
Witness
Address
Section 3. Revocation of declaration, (1y A

declaration may be revoked at any time and in any manner by
which the declarant is able to communicate his intent to
revoke, without regard to mental or physical condition. A
revocation is effective only as to the attending physician
or any health care provider acting under the gquidance of
that physician upon communication to the physician or health
care provider by the declarant or by another to whom the
revocation was communicated.

{2) The attending physician or health care provider
shall make the revocation a part of the declarant's medical
record.

Section 4. Recording determination of terminal
condition and content of declaration. When an attending
phvsician who has been notified of the existence and content
of a declaration determines that the declarant is in a
terminal condition, the physician shall record that
determination and the content of the declaration in the
declarant's medical record.

Section 5. Treatment of gqualified patients. (1) A

qualified patient has the right to make decisions regarding

-4-
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use of life-sustaining procedures if the patient is able to
do so. If a qualified patient is not able to make =auch
decisions, the declaration governs decisions regarding use
of life-sustaining procedures.

(2) [This act] dces not prohibit the application of
any medical procedure or intervention, including the
provision of nutrition and hydration, considered necessary
to provide comfort care or to alleviate pain.

(3) The declaration of a qualified patient known to
the attending physician to be pregnant must be given no
effect if it is probable that the fetus could develop to the
point of live birth with continued application of
life-sustaining procedures.

Section 6. Transfer of patients. (1) An attending
physician who is unwilling to comply with the requirements
of [section 4] or who is unwilling to comply with the
declaration of a gqualified patient in accordance with
[section 5] shall take all reasonable steps to transfer the
declarant to another physician.

(2) If the policies of a health care facility preclude
compliance with the declaration of a qualified patient under
[this act], that facility shall take all reascnable steps to
transfer the patient to a facility in which the provisions
of [this act] can be carried out.

Section 7. Immunities. (1) In the absence of actual
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notice of the revocation of a declaration, the following,
while acting in accordance with the requirements of [this
act], are not subject to ecivil or ecriminal liability or
guilty of unprofessiocnal conduct:

(a) a physician who causes the withholding or
withdrawal of 1life-sustaining procedures from a qualified
patient;

{b) a person who participates in the withholding or
withdrawal of life-sustaining procedures under the direction
or with the authorization of a physician;

{(c) the health care facility in which the withholding
or withdrawal occurs.

(2) A physician is not subject to civil or criminal
liability for actions under [this act] that are in accord
with reasonable medical standards.

Section 8. Penalties. (1) A physician whe willfully
fails tco transfer in accordance with [section 6] is guilty
of a misdemeancr punishable by a fine not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1
yvear, or both.

(2) A physician who willfully fails to record the
determination of terminal condition in accordance with
[section 4] is guilty of a misdemeanor punishable by a fine
not to exceed $500 or imprisonment in the county jail for a

term not to exceed 1 year, or both.
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{3} A person who purposely conceals, cancels, defaces,
or obliterates the declaration of another without the
declarant's consent or who falsifies or forges a revocation
of the declaration of another is guilty of a misdemeanor
punishable by a fine not to exceed $500 or imprisonment in
the county jail for a term not to exceed 1 year, or both.

{4) A person who falsifies or forges the declaration
of another or Dpurposely conceals or withholds personal
knowledge of a revocation as provided in {section 3], with
the intent to cause a withheolding or withdrawal of
life-sustaining procedures, is gquilty of a misdemeanor
punishable by a fine not to exceed $500 cor impriscnment in
the county jail for a term not to exceed 1 year, or both.

Section 9. Reservations on effect of [act]. (1) Death
resulting Erom the withholding or withdrawal of
life-sustaining procedures pursuant to a declaration and in
accordance with [this act] is not, for any purpose, a
suicide or homicide.

(2) The making of a declaration pursuant t  section
2] does not affect in any manner the sale, procurement, or
issuance of any policy of life insurance, nor does it modify
the terms of an existing policy of life insurance. No policy
of 1life insurance is legally impaired or invalidated in any
manner by the withholding or withdrawal of life-sustaining

ptocedures from an insured qualified patient,
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notwithstanding any term of the policy to the contrary.

(3} No physician, health care facility, or other
health care provider and no health care service plan,
insurer issuing disability insurance, self-insured enmployee
welfare benefit plan, or nonprofit hospital plan may reguire
any person to execute a declaration as a condition for being
insured for or receiving health care services.

{4) [This act] creates no presumption concerning the
intention of an individual who has not executed a
declaration with respect to the use, withholding, or
withdrawal of life-sustaining procedures in the event of a
terminal condition.

(5) Nothing in [this act] increases or decreases the
right of a patient to make decisions regarding use of
life-sustaining procedures if the patient is able to do so
or impairs or supersedes any right or responsibility that
any person has to effect the withholding or withdrawal of
medical care in any lawful manner, In that respect, the
provisions cf [this act] are cumulative.

(6) [This act] does not authorize or approve nmercy
killing or euthanasia.

Section 10. Recognition of declarations executed in
other states. A declaration executed in a manner
substantially similar to [section 2] in another state and in

compliance with the law of that state is effective for

-8=
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purposes of [this act].

Section 11. Severability. If a part of this.act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

-End-



49th Legislature

(-3

L' - I - - BN |

10
11
12
13
14
15
16
17
1B
19
20
21
22
23
24

25

HB 0228/02

APPROVED BY COMM. ON
HUMAN SERVICES AND AGING

HOUSE BILL NO. 228
INTRODUCED BY WINSLOW, CHRISTIAENS, R. MANNING,
FRITZ, BERGENE, BRANDEWIE, SCHULTZ, COBB, HARP,
SCEYE, QUILICI, MENAHAN, HAGER, B. BROWN,
HART, NEUMAN, J. BRCWN, MILES, D. BROWN,

REGAN, KEENAN, O'HARA, H. HAMMOND, JACK MOORE

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE
PREPARATION AND IMPLEMENTATION OF A DECLARATION INSTRUCTING
AN ADULT'S PHYSICIAN TO WITHHOLD OR WITHDRAW LIFE-SUSTAINING
PROCEDURES IF TEE PERSON IS IN A TERMINAL CONDITION AND IS
UNABLE TO PARTICIPATE IN MEDICAL TREATMENT DECISIONS;
PROVIDING METHODS FOR REVOCATION OF THE DECLARATION;
LIMITING THE LfABILITY OF PHYSICIANS AND BEALTH CARE
PROVIDERS WHO IMPLEMENT THE DECLARATION; AND ESTABLISHING
CRIMINAL PENALTIES FOR FAILING TO COMPLY WITH A DECLARATION

AND FOR OTHER RELATED VIOLATIONS."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE IS A NEW MCA SECTION THAT READS;

Section 1. Short title. [Sections 1 through 11} may be
cited as the "Montana Living Will Act™.

Section 2. Definitions. As used in ({this act)], the
foilowing definitions apply:

{1) "Attending physician" means the physician selected
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by or assigned to the patient, who has primary
responsibility for the treatment and care of the patient.

(2) ‘"Declaration™ means a document executed in
accordance with the requirements of [section 2 3].

(3) "Health caté provider" means a person who is
licensed or otherwise authorized by the law of this state to
administer health care in the ordinary course of business or
practice of a profession,

(4) "Life-sustaining procedure® means any medical
procedure or intervention that, when administered to a
qualified patient, will serve only to prolong the dying
process.

{5) "Physician" means a person licensed under Title
37, chapter 3, to practice medicine in this state.

{6) "Qualified patient" means a patient who has
executed a declaration in accordance with [this act} and who
has been determined by the attending physician to be in a
terminal condition.

{7) "Terminal condition" means an incurable or
irreversible conditicon that, without the administration of
life-sustaining procedures, will, in the . opinion of the
attending physician, result in death within a relatively

short time.

Section 3. Declaration relating to use af
life-sustaining procedures. (1) Any competent adult may
-2- HB 228
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execute a declaration at any time directing that
life-sustaining procedures be withheld or withdrawn.
Howeaver, the declaration is effective only if the
declarant's condition 1is determined to be terminal and the
declarant is not able to make treatment decisions. The
declaration must be signed by the declarant, or another at
the declarant's direction, in the presence of two withesses.

ONLY ONE Of THE TWO WITNESSES MAY BE RELATED TO THE

DECLARANT. A physician or health care provider may presume,
in the absence of actual notice to the contrary, that the
declaration complies with [this act] and is valid.

{2) 1t is the responsibility of the declarant te
notify his physician of the declaration. A physician or
other health care prpvider who is provided a copy of the
declaration shall make it a part of the declarant's medical
records,

{(3) A declaratien may, but need nct, be in the
following form:

DECLARATION

If I should have an incurable or irreversible condition
that will cause my death within a relatively short time, it
is my desire that my life not be prolonged by administration
of life-sustaining procedures. If my condition is terminal
and I am unable to participate in decisions regarding my

medical treatment, I direct my attending physician to
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withhold or withdraw procedures that merely prolong the
dying process and are not necessary to my comfort or freedom

from pain. IT IS MY INTENTION THAT THIS DECLARATION SHALL BE

VALID UNTIL REVOKED BY ME.

Signed this day of B .

Signature

City, County, and State of Residence

The declarant is known to me and voluntarily signed
this document in my presence.

Witness

Address

Witness

Address

Section 4., Revocation of declaration. (L) A
declaration may be revoked at any time and in any manner by
which the declarant is able to communicate his inter. to
revoke, without regard to mental or physical condition. A
revocation is effective anly as to the attending physician
or any health care provider acting under the guidance of
that physician upon communication to the physician or health
care provider by the declarant or by another to whom the
revocation was communicated.

{2) The attending physician or health care provider

shall make the revocation a part of the declarant's medical

record.

-4~ HBR 228
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Section 5. Recording determination of terminal
condition and content of declaration. When an attending
physician whe has been notified of the existence and content
of a declaration determines that the declarant is in a
terminal condition, the physician shall record that
determination and the content of the declaration in the
declarant's medical record.

Section 6. Treatment of qualified patients. (1) A
qualified patient has the right to make decisions regarding
use of life-sustaining procedures if the patient is able to
do sou. If a qualified patient is not able to make such
decisions, the declaration governs decisions regarding use
of life-sustaining procedures.

(2) (This act] does not prohibit the application of
any medical procedure or intervention, including the
provision of nutrition and hydration, considered necessary
to provide comfort care or to alleviate pain.

(3) The declaration of a qualified patient known to
the attending physician to be pregnant must be given no
effect if it is probable that the fetus could develop to the
point of live birth with continued application of
life-sustaining preocedures.

Section 7. Transfer of patients. {1) An attending

physician who is unwilling to comply with the requirements

"of [section 4 5] or who is unwilling to comply with the
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declaration of a qualified patient inl accordance with
[section 5§ 6] shall take all reascnable steps to transfer
the declarant to ancther physician.

{2) If the policies of a health care facility preclude
compliance with the declaration of a qualified patient under
{this act], that facility shall take all reasonable steps to
transfer the patient to a facility in which the provisions
of [this act] can be carried out.

Section 8. Immunities. (1) In the absence of actual
notice of the revocation of a declaration, the following,
while acting in accordance with the requirements of [this
act], are not subject to civil or criminal 1liability or
guilty of unprofessional conduct:

(a)y a physician  whe causes the withholding or
withdrawal of life-sustaining procedures from a qualified
patient;:

(b} a person who participates in the withholding or
withdrawal of life-sustaining procedures under the direction
or with the authorization of a physician;

(c) the health care facility in which the withholding
or withdrawal occurs.

(2) A physician is not subject te civil or criminal
liability fer actions under [this act] that are in accord
with reasonable medical standards.

Section 9. Penalties. (1} A physician who willfully

-6- HB 22B
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fails to transfer in accordance with [section 6 7] is guilty
of a misdemeanor punishable by a fine not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1
year, or both.

{2) A physician who willfully fails to record the
determination of terminal condition in accordance with
[section 4 5] is guilty of a misdemeanor punishable by a
fine not to exceed $500 or imprisonment in the county jail
for a term not to exceed 1 year, or both.

{3) A person who purposely conceals, cancels, defaces,
or obliterates the declaration of another without the
declarant's consent or who falsifies or forges a revocation
of the declaration of another is guilty of a misdemeanor
punishable by a fine not to exceed $500 or imprisonment in
the county jail for a term not tc exceed . year, or both.

(4) A person who falsifies or forges the declaraticn
of another or purposely conceals or withholds perscnal
knowledge of a revocation as provided in [section 3 41, with
the intent to cause a withholding or witadiawal of
life-sustaining procedures, is gquilty of a misdemeanor
punishable by a fine not to exceed $500 or imprisonment in
the county jail for a term not to exceed 1 year, or both.

Section 10. Reservations on effect of [act].
{1) Death resulting from the withholding or withdrawal of

life-sustaining procedures pursuant tc a declaration and in
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accordance with [this act] is not, for any purpose, a
suicide or homicide.

(2) The making of a declaration pursuant to [section 2
3] does not affect in any manner the sale, procurement, or
issuance of any policy of life insur:nce, nor does it modify
the terms of an existing policy of life insurance. No policy
of life insurance 1is legally impaired or invalidated in any
manner by the withholding or withdrawal of life-sustaining
procedures from an insured qualified patient,
notwithstanding any term of the policy to the contrary.

{3) No physician, health care facility, or other
health care provider and no health care service plan,
insurer issuing disability insurance, self-insured employee
welfare benefit plan, or nonprofit hospital plan may require
any person to execute a declaration as a condition for being
inasured for or receiving health care services.

{4) ({This act] creates no presumption concerning the
intention of an individual who has not executed a
declaration with respect tc the use, withholding, or
withdrawal of life-sustaining procedures in the event of a
terminal condition.

(5) MNothing in [this act] increases or decreases the
right of a patient to make decisions regarding use of
life-sustaining procedures if the patient is able to do so

or impairs or supersedes any right or responsibility that

-8- HB 228
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any person has to effect the withholding or withdrawal of
medical care in any lawful manner. In that respect, the
provisions of [this act] are cumulative.

(6) [This act] does not authorize or approve mercy
killing er-eunthanasia.

Section 11. Recognition of declarations executed in
other states. A declaration executed in a manner
substantially similar to [section 2 3] in another state and
in compliance with the law of that state is effective for
purposes of [this act].

Section 12. Severability, If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applicatioﬁs. 4

-End-

-9- HB 228



49th Legislature

L3

W o® -J W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0228/03

HOUSE BILL NO. 228
INTRODUCED BY WINSLOW, CHRISTIAENS, R. MANNING,
FRITZ, BERGENE, BRANDEWIE, SCHULTZ, COBB, HARP,
SCHYE, QUILICI, MENAHAN, HAGER, B. BROWN,
HART, NEUMAN, J. BROWN, MILES, D. BRCWN,

REGAN, KEENAN, O'HARA, H. HAMMOND, JACK MOORE

A BILL PFPOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE
PREPARATION AND IMPLEMENTATION OF A DECLARATION INSTRUCTING
AN ADULT'S PHYSICIAN TO WITHHOLD OR WITHDRAW LIFE-SUSTAINING
PROCEDURES IF THE PERSON IS IN A TERMINAL CONDITION AND IS
UNABLE TO PARTICIPATE 1IN MEDICAL TREATMENT DECISIONS;
PROVIDING METHODS FOR REVOCATION OF THE DECLARATION;
LIMITING THE LIABILITY OF PHYSICIANS AND HEALTH CARE
PROVIDERS WHO IMPLEMENT THE DECLARATION; AND ESTABLISHING
CRIMINAL PENALTIES FOR FAILING TO COMPLY WITH A DECLARATION

AND FOR OTHER RELATED VIOLATIONS."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE IS A NEW MCA SECTION THAT READS:

Section 1. Short title. [Sections 1 through 117 may be
cited as the "Montana Living Will Act”.

Section 2. Definitions. As used in {this act], the
following definitions apply:

(1) "Attending physician" means the physician selected
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by or assigned to the patient, who has primary
responsibility for the treatment and care of the patient.

(2) "Declaration" means a document executed. in
accordance with the requirements of [section 2 ;].

(3) "“Health care provider" means a perscn who is
licensed or otherwise authorized by the law of this state to
administer health care in the ordinary course of business or
practice of a profession.

(4} "Life-sustaining procedure”™ means any medical
procedure or intervention that, when administered to a
qualified patient, will serve only to prolong the dying
process,

(9) "Physician™ means a person licensed under Title
37, chapter 3, to practice medicine in this state.

{(6) "Qualified patient" means a patient who has
executed a declaration in accordance with [this act] and who
has been determined by the attpnding physician to be in a
terminal condition.

(7) "Terminal condition" means an incurable or
irreversible condition that, without the administration of
life-sustaining procedures, will, in the opinion of the
attending physician, result in death within a relatively
short time,

Section 3, Declaration relating to use of

life-sustaining procedures. (1) Any competent adult may

-2- HB 228
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execute a declaration at any timer directing that
life-sustaining procedures be withheld or withdrawn.
However, the declaration is effective only if the
declarant's condition is determined to be terminal and the
declarant is not able to make treatment decisions. The
declaration must be signed by the declarant, cr another at
the declarant's direction, in the presence of twg witnesses.

GNE¥-GNE--OF --PHE--YWO--WIPYNESSES—--MAY--BE--RELATED--FO--FHE

DEEEARAN®: A physician or health care provider may presume,
in the absence of actual notice to the contrary, that the
declaration complies with [this act] and is wvalid.

{2) It is the responsibility o¢f the declarant to
notify his physician of the declaration. A physician or
other health care provider who is provided a copy of the
declaration shall make it a part of the declarant's medical
records.

(3) A declaration may, but need not, be in the
following form:

DECLARATION

If I should have an incurable or irreversible condition
that will cause my death within a relatively short time, it
is my desire that my life not be prolonged by administration
of life-sustaining procedures. If my condition is terminal
and I am unable to participate in decisions regarding my

medical treatment, I direct my attending physician to
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withhold or withdraw procedures that merely prolong the
dying process and are not necessary to my comfort or freedom

from pain, IT IS MY INTENTION THAT THIS DECLARATION SHALL BE

VALTID UNTIL REVOKED BY ME.

Signed this day of B

Signature

City, County, and State of Residence

The declarant is known to me and voluntarily signed
this document in my presence,

Witness

Address

Witness

Address

Section 4. Revocation of declaration. {1y A
declaration may be revoked at any time and in any manner by
which the declarant is able to communicate his intent to
revoke, without regard to mental or physical condition. A
revocation is effective only as to the attending physician
or any health care provider acting under the guidance of
that physician upon communication to the physician or health
care provider by the declarant or by another to whom the
revocation was communicated.

(2) The attending physician or health care provider
shall make the revocation a part of the declarant's medical

record.
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Section 5. Recording determination of terminal
condition and content of declaration. When an attending
physician who has been notified of the existence and content
of a declaration determines that the declarant is in a
terminal condition, the physician shall record that
determination and the content of the declaratioa in the
declarant's medical record.

Section 6. Treatment of qualified patients. (1) A
qualified patient has the right to make decisions regarding
use of life-sustaining procedures if the patient is able to
do so. If a qualified patjent is not able to make such
decisions, the declaration governs decisions regarding use
of life-sustaining procedures.

(2) [This act] does not prohibit the application of
any medical procedure or intervention, including the
provision. of nutrition and hydration, considered necessary
to provide comfort care or to alleviate pain.

{3) The declaration of a qualified patient known to
the attending physician to be pregnant must be given no
effect if it is probable that the fetus could develop tc the
point of 1live Dbirth with continued applicaticn of
life-sustaining procedures.

Section 7. Transfer of patients. (1) An attending
physician who is unwilling to comply with the requirements

of |[section 4 5] or who is unwilling tc comply with the
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declaration of a qualified patient in accordance with
[section 5 61 shall take all reasonable steps to transfer
the declarant to another physician.

{2) If the policies of a health care facility preclude
compliance with the declaration of a qualified patient under
[this act]. that facility shall take all reasonable steps to
transfer the patient to a facility in which the provisions
of [this act] can be carried out.

Section 8. Immunities. (1) In the absence of actual
notice of the revocation of a declaration, the following,
while acting in accordance with the requirements of {this
act], are not subject to «c¢ivil or criminal liability or
guilty of unprofessional conduct:

fa) a physician who causes the withholding or
withdrawal of life-sustaining procedures from a qualified
patient;

{b}y a person who participates in the withholding or
withdrawal of life-gustaining procedures under the direction
or with the authorization of a physician;

"{¢) the health care facility in which the withholding
or withdrawal occurs,

(2) & physician is not subject to civil or criminal
liability for actions under [this act] that are in accord .
with reasonable medical standards.

Section 9. Penalties. (1) A physician who willfully
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fails to transfer in accordance with [section 6 7] is guilty
of a misdemeanor punishable by a fine not to exceed $500 or
imprisonment in the county jail for a term not torexceed 1
year, or both.

(2) A physician who willfully fails to reccord the
determination of terminal condition in aecordance with
[section 4 5) is guilty of a misdemeanor punishable by a
fine not to exceed $500 or imprisonment in the coanty jail
for a term not to exceed 1 year, or both,

{3} A person who purposely conceals, cancels, defaces,
or obliterates the declaration of another without the
declarant's consent or who falsifies or forges a revocation
of the declaration of another is guilty of a misdemeanor
punishable by a fine not to exceed $500 or imprisonment in
the county jail for a term not to exceed 1 year, or both.

{4) A person who falsifies or forges the declaraticn
of another or purposely conceals or withholds personal
knowledge of a revocation as provided in [section 3 4], with
the intent to cause a withholding or . withdrawal of
life-sustaining procedures, is gquilty of a misdemeanor
punishable by a fine not to exceed $500 or imprisonment in
the county jail for a term not to exceed 1 year, or both.

Section l0. Reservations on effect of fact].
(1) Death‘resulting from the withholding or withdrawal of

life-sustaining procedures pursuant to a declaration and in
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accordance with {this act} is not, for any purpose, a
suicide or homicide.

{2) The making of a declaration pursuant to [secticn 2
3] does not affect in any manner the sale, procurement, or
issuance of any policy of life insurance, nor does it modify
the terms of an existing policy of life insurance. Ne policy
of life insurance is legally impaired or invalidated in any
manner by the withholding or withdrawal of life-sustaining
procedures from an insured gualified patient,
notwithstanding any term of the policy to the contrary.

(3) No physician, health care facility, or other
health care provider and no health care service plan,
insurer issuing disability insurance, self-insured employee
welfare benefit plan, or nonprofit hospital plan may require
aﬁy person to execute a declaration as a conditiom for being
insured for or receiving health care services,

(4} [This act] creates no presumption concerning the
intention of an individual who has not executed a
declaration with respect to the use, withholding, or
withdrawal of life-sustaining procedures in the event of a
terminal condition,

(5) Nothing in [this act] increases or decreases the
right of a patient to make decisions regarding use of
life-sustaining procedures if the patient is able to do sc

or 1lmpairs or supersedes any right or responsibility that

-8~ HB. 228



10
11
12
13
i4
15
16

HB 0228/03

any person has to effect the withholding or withdrawal of
medical care in any lawful ménner. In that respect, the
provisions of [this act] are cumulative.

{6) ([This act] deces not authorize or approve mercy
killing er-euthanasia.

Section ll. Recognition of declarations executed in
other states. A declaration executed in a manner
substantially similar to [section # 3) in another state and
in compliance with the law of that state 1is effective for
purposes of [this act].

Section 12. Severability., If a part of this act is
invalid, all wvalid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications,

-End-
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HOUSE BILL NO. 228
INTRODUCED BY WINSLOW, CHRISTIAENS, R. MANNING,
FRITZ, BERGENE, BRANDEWIE, SCHULTZ, COBB, HARP.
SCHYE, QUILICI, MENAHAN, HAGER, B. BROWN,
HART, NEUMAN, J. BROWN, MILES, D. BROWN,
REGAN, KEENAN, O'HARA, H. HAMMOND, JACK MOORE

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE
PREPARATION AND IMPLEMENTATION OF A DECLARATION INSTRUCTING
AN ADULT'S PHYSICIAN TO WITHHOLD OR WITHDRAW LIFE-SUSTAINING
PROCEDURES IF THE PERSON IS IN A TERMINAL CONDITION AND IS
UNABLE TO PARTICIPATE IN MEDICAL TREATMENT DECISIONS;
PROVIDING METHODS FOR REVCCATION OF THE DECLARATION;
LIMITING THE LIABILITY OF PHYSICIANS AND HEALTH CARE
PROVIDERS WHO IMPLEMENT TEE DECLARATION; AND ESTABLISHING
CRIMINAL PENALTIES FOR FAILING TO COMPLY WITH A DECLARATION

AND FOR OTHER RELATED VIOLATIONS."

BE I7 ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE 1S A NEW MCA SECTION THAT READS:

Section 1, Shert title. [Sections 1 through 11] may be
cited as the "Montana Living Will Act™.

Section 2. Definitions. As used in (this act]l, the
following definitions apply:

{1) "attending physician" means the physician selected

p\ ‘Mnntana Legislative Council
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by or assigned to  the patient, who has primary
responsibility for the treatment and care of the patient.

(2) "Declaration" means a document executed in
accordance with the requirements of [section 2 3].

{3) "Health care provider" means a person who is
licensed or otherwise authorized by the law of this state to
administer health care in the ordinary course of business or
practice of a profession.

(4) "“"Life-sustaining procedure" means any medical
procedure or intervention that, when administered to a
qualified patient, will serve only to prolong the dying
process.

{5) "Physician® means a person licensed under Title
37, chapter 3, to practice medicine in this state.

(6) "Qualified patient” means a patient who has
executed a declaration in accordance with [this act] and who
has been determined by the attending physician to be in a
terminal ceonditicn.

(7} "Terminal condition"” means an incurable or
irreversible condition that, without the administration of
life-sustaining procedures, will, in the opinion of the
attending physician, result in death within a relatively
short time.

Section 3. Declaration relating to use of

life-sustaining procedures. (1) Any competent adult may

-2- HB 228
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execute a declaration at any time directing that
life-sustaining procedures be withheld or withdrawn.
However, the declaraticn is effective only if the
declarant's cendition is determined to be terminal and the
declarant is not able to make treatment decisions. The
declaration must be signed by the declarant, or another at
the declarant's direction, in the presence of two witnesses,

ENEY-ONE-~OF-~PHE--FWO——WEPNESSES--MA¥--BE--REEAFED--$¥68--FHE

BEEBARANE: A physician or health care provider may presume,
in the absence of actual notice to the contrary, that the
declaration complies with [this act] and is valid.

{2) 1t 1is the responsibility of the declarant to
notify his physician of the declaration. A physician or
other health care provider who is provided a copy of the
declaration shall make it a part of the declarant's medical
records.

(3) A declaration may, but need not, be in the
foliowing form:

DECLARATION

If I should have an incurable or irreversible condition
that will cause my death within a relatively short time, it
is my desire that my life not be prolonged by administration
of life-sustaining procedures. If my condition is terminal
and I am unable toc participate in decisions regarding my

medical treatment, I direct my attending physician ta
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withhold or withdraw procedures that merely prolong the
dying process and are not necessary to my comfort or freedom

from pain. IT IS MY INTENTION THAT THIiS DECLARATION SHALL BE

VALID UNTII, REVOKED BY ME,

Signed this day of P .

Signature

City, County, and State of Residence

The declarant is known to me and voluntarily signed
this document in my presence.

Witness

Address

Witness

Address

Section 4. Revocation of declaration. (1) A
declaration may be revoked at any time and in any manner by
which the declarant is able to communicate his intent to
revoke, without regardéd to mental or physical condition. A
revocation is effective only as to the attending physician
or any health care provider acting under the guidance of
that physician upon communicaticn to the physician or health
care provider by the declarant or by another to whom the
revocation was communicated.

{2) The attending physician or health care provider

shall make the revocation a part of the declarant's medical

record.
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Section 5. Recording determination of terminal
condition and content of declaration. When an attending
physician who has been notified of the existence and content
of a declaration determines that the declarant is in a
terminal condition, the physician shall record that
determination and the content of the declaration in the
declarant's medical record.

Section 6. Treatment of qualified patients, (.} A
qualified patient has the right to make degisions regarding
use of life-sustaining procedures if the patient is able to
do so. If a qualified patient is not able to make such
decisions, the declaration governs decisions regarding use
of life-sustaining procedures,

(2) [This act] does not prohibit the application of
any medical procedure or intervention, including the
provision of nutrition and hydration, considered necessary
to provide comfort care or to alleviate pain.

(3) The declaration of a gualified patient known to
the attending physician to be pregnant must be given no
effect if it is probable that the fetus could develop to the
point of 1live birth with continued application of
life-sustaining procedures.

Section 7. Transfer of patients. (1) An attending
physician who is unwilling to comply with the requirements

of ([section 4 5] or who is unwilling to comply with the
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declaration of a qualified patient in accordance with
[section 5 6] shall take all reasonable steps to transfer
the declarant to another physician.

{2) If the policies of a health care facility preclude
compliance with the declaration of a gualified patient under
[this act], that facility shall take all reascnable steps to
transfer the patient to a facility in which the provisions
of [this act] can be carried out.

Section 8. Immunities. (1) In the ahsence of actual
notice of the revocation of a declaration, the following,
while acting in accordance with the requirements of [this
act], are not subject to c¢ivil or criminal liability or
guilty of unprofessional conduct:

(a} a physician who causes the withhelding or
withdrawal of life-sustaining procedures from a qualified
patient;

(b) a person who participates in the withholding or
withdrawal of life-sustaining procedures under the direction
or with the authorization of a physician;:

(c) the health care facility in which the withholding
or withdrawal occurs.

(2) A physician 1s not subject to civil or criminal
liability for actions under [this act] that are in accord
with reasonable medical standards.

Section 9. Penalties. (1) A physician who willfully
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fails to transfer in accordance with [section 6 7] is guilty
of a misdemeanor punishable by a fine not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1
year, &r both.

{2) A physician who willfully fails to reccord the
determination of terminal condition in accordance with
[section 4 5] is guilty of a misdemeanor punishable by a
Eine not to exceed $500 or imprisonment in the county jail
for a term not to exceed 1 year, or both.

(3) A person who purposely conceals, cancels, defaces,
or obliterates the declaration of another without the
declarant's consent or who falsifiea or forges a revocatiaon
of the declaration of another is gquilty of a misdemeanor
punishable by a fine not to exceed $500'or imprisonment in
the county jail for a term not to exceed 1 year, or both.

(4) A person who falsifies or forges the declaration
of another or purposely conceals or withholds personal
knowledge of a revocation as provided in [section 3 4], with
the intent to cause a withholding or withdrawal of
life-sustaining procedures, is gquilty of a misdemeanor
punishable by a fine not to exceed $500 or imprisonment in
the county jail for a term not to exceed 1 year, or both.

Section 10, Reservations on effect of [act].
{1) Death resulting from the withholding or withdrawal of

life-sustaining procedures pursuant to a declaration and in
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accordance with [this act] is not, for any purpose, a
suicide or homicide.

(2) The making of a declaration pursuant to [section 2
3] does not affect in any manner the sale, procurement, or
issuance of any policy of life insurance, nor does it modify
the terms of an existing policy of 1life insurance. No policy
of 1life insurance is legally impaired or invalidated in any
manner by the withholding or withdrawal of life-sustaining
procedures Erom an insured qualified patient,
notwithatanding any term of the policy to the contrary.

{3) MNo physician, health care facility, or other
health care provider and no health care service plan,
insurer issuing disability insurance, self-insured employee
welfare benefit plan, or nonprofit hospital plan may require
any person to execute a declaration as a condition for beiag
insured for or receiving health care services.

(4) [This act] creates no presumption concerning the
intention of an individual who has not executed a
declaration with respect to the use, withholding, or
withdrawal of life-sustaining procedures in the event of a
terminal condition.

(5) Nothing in [this act] increases or decreases the
right of a patient to make decisions regarding use of
life-sustaining procedures if the patient is able to do so

or impairs or supersedes any right or responsibility that
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any person has to effect the withholding or withdrawal of
medical care in any lawful manner. In that respect, the
provisions of [this act] are cumulative.

(6) [This act] does not authorize or approve mercy
killing er-euthanasia.

Section 11. Recognition of declarations executed in
other states. A declaration executed in a manner
substantially similar to [section 2 3} in another state and
in compliance with the law of that state is effective for
purposes of [this act].

Section 12. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable fctom the
invalid applications.

-Eng-
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