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HOUSE BILL NO. 44 

INTRODUCED BY ----~W~A=L=D~R=O=N--------------------------------

A BILL FOR AN ACT ENTITLED: "AN ACT DIRECTING THE COURTS TO 

REQUIRE PAYMENT OF A VICTIM'S COUNSELING COSTS BY A 

DEFENDANT CONVICTED OF THE OFFENSE OF INCEST OR.SEXUAL 

INTERCOURSE WITHOUT CONSENT; AMENDING SECTIONS 45-5-503 AND 

45-5-507, MCA; AND PROVIDING AN APPLICABILITY DATE," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 45-5-503, MCA, is amended to read: 

"45-5-503. Sexual intercourse vithout consent. (l) A 

person who knowingly has sexual intercourse without consent 

vith a person of the opposite sex not his spouse commits the 

offense of sexual intercourse without consent. 

( 2) A person convict·ed of sexual intercourse without 

consent shall be imprisoned in the state prison for a term 

of not less than 2 years or more than 20 years and may be 

fined not more than $50,000, except as provided in 

46-18-222. 

(3) 1!1 If the victim is less than 16 years old and 

the offender is 3 or more years older than the victim or if 

the offender inflicts bodily injury upon anyone in the 

course of committing sexual intercourse without consent, he 

shall be imprisoned in the state prison for any term of not 
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less than 2 years or more than 40 years and may be fined not 

more than $50,000, except as provided in 46-18-222. 

t4t..i..£1 An act "in the course of committing sexual 

intercourse without consent" shall include an attempt to 

commit the offense or flight after the attempt or 

commission. 

(4) In addition to -~ny sentence imposed under 

subsection (2) or (3), the court shall require the offender 

to pay the victim's costs of counseling that result from the 

offense. The amount, method, and time of payment must be 

determined in the same manner as provided for in 46-18-244. 

(5) No evidence concerning the sexual conduct of the 

victim is admissible in prosecutions under this section, 

except: 

(a) evidence of the victim's past sexual conduct with 

the offender; 

(b) evidence of specific instances of the victim's 

sexual activity to show the origin of semen, pregnancy, or 

disease which is at issue in the prosecution under this 

section~ 

(6) If the defendant proposes for any purpose to offer 

evidence described in subsection (5)(a) or (5)(b), the trial 

judge shall order a hearing out of the presence of the jury 

to determine whether the proposed evidence is admissible 

under subsection (5). 

I N T R 0 D U C E D B I L L 
-2-
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(7) Evidence of failure to make a timely complaint or 

immediate outcry does not raise any presumption as to the 

credibility of the victim." 

Section 2. Section 45-5-507, MCA, is amended to read: 

"45-5-507. Incest. (1) A person commits the offense of 

incest if he knowingly marries, cohabits with, has sexual 

intercourse with, or has sexual contact as defined in 

45-2-101 with an ancestor, a descendant, a brother or sister 

of the whole or half blood, or any stepson or stepdaughter. 

The relationships referred to herein include blood 

relationships without regard to legitimacy, relationships of 

parent and child by adoption, and relationships involving a 

13 stepson or stepdaughter. 

14 (2) Consent is a defense under this section to· incest 

15 with or upon a stepson or stepdaughter, but consent is 

16 ineffective if the victim is less than 18 years old, 

17 (3) A person convicted of incest shall be imprisoned 

18 in the state prison for any term not to exceed 10 years or 

19 be fined an amount not to exceed $50,000, or both. 

20 (4) In addition to any sentence imPQsed under 

21 subsection !3), the court shall reguire the offender to paY 

22 the victim's costs of counseling that result from the 

23 offense. The amount, method, and time of payment must be 

24 determined in the same manner as provided for in 46-18-244." 

25 NEW SECTION. Section 3. Applicability. This act 
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applies to offenses committed on or after October 1, 1985. 

-End-
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HOUSE BILL NO. 44 

INTRODUCED BY WALDRON 

APPROVED BY COMM. ON 
HUMAN SERVICES AND AGING 

A BILL FOR AN ACT ENTITLED: "AN ACT DIRECTING THE COURTS TO 

REQUIRE PAYMENT OF A VICTIM'S COUNSELING COSTS BY A 

DEFENDANT CONVICTED OF THE OFFENSE OF INCEST OR SEXUAL 

INTERCOURSE WITHOUT CONSENT; AMENDING SECTIONS 45-5-503 AND 

45-5-507, MCA; AND PROVIDING AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 45-5-503, MCA, is amended to read: 

'
1 45-5-503. Sexual intercourse without consent. ( 1) A 

person who knowingly has sexual intercourse without consent 

with a person of the opposite sex not his spouse commits the 

offense of sexual intercourse without consent. 

(2) A person convicted of sexual intercourse without 

consent shall be imprisoned in the state prison for a term 

of not less than 2 years or more than 20 years and may be 

fined not more than $50,000, except as provided in 

46-18-222. 

(3) ~ If the victim is less than 16 years old and 

the offender is 3 or more years older than the victim or if 

the offender inflicts bodily injury upon anyone in the 

course of committing sexual intercourse without consent, he 

shall be imprisoned in the state prison for any term of not 
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less than 2 years or more than 40 years and may be fined not 

more than $50,000, except as provided in 46-18-222. 

t47~ An act "in the course of committing sexual 

intercourse without consent 11 shall include an attempt to 

corrunit the offense or flight after the attempt or 

corrunission. 

(4) In addition to any sentence imposed under 

subsection (2) or (3), AFTER DETERMINING THE FINANCIAL 

RESOURCES AND FUTURE ABILITY OF THE OFFENDER TO PAY 

RESTITUTION AS REQUIRED BY 46-18-242, the court shall 

require the offender to pay the victim's costs of counseling 

that result from the offense. The amount, method, and time 

of payment must be determined in the same manner as provided 

for in 46-18-244. 

(5) No evidence concerning the sexual conduct of the 

victim is admissible in prosecutions under this section, 

except: 

{a) evidence of the victim's past sexual conduct with 

the offender; 

{b) evidence of specific instances of the victim's 

sexual activity to show the origin of semen, pregnancy, or 

disease which is at issue in the prosecution under this 

section. 

{6) If the defendant proposes for any purpose to offer 

evidence described in subsection (S)(a) or [5}(b), the trial 

-2- HB 44 
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judge shall order a hearing out of the presence of the jury 

to determine whether the proposed evidence is admissible 

under subsection (5). 

(7) Evidence of failure to make a timely complaint or 

immediate outcry does not raise any presumption as to the 

credibility of the victim.'' 

Section 2. Section 45-5-507, MCA, is amended to read: 

.. 45-5-507. Incest. (1) A person commits the offense of 

9 incest if he knowingly marries, cohabits with, has sexual 

10 intercourse with, or has sexual contact as defined in 

11 45-2-101 with an ancestor, a descendant, a brother or sister 

12 of the whole or half blood, or any stepson or stepdaughter. 

13 The relationships referred to herein include blood 

14 relationships without regard to legitimacy, relationships of 

15 parent and child by adoption, and relationships involving a 

16 stepson or stepdaughter. 

17 {2) Consent is a defense under this section to incest 

18 with or upon a stepson or stepdaughter, but consent is 

19 ineffective if the victim is less than 18 years old. 

20 (3) A person convicted of incest shall be imprisoned 

21 in the state prison for any term not to exceed 10 years or 

22 be fined an amount not to exceed $50,000, or both. 

23 (4) In addition to any sentence imposed under 

24 subsection (3), AFTER DETERMINING THE FINANCIAL RESOURCES 

25 AND FUTURE ABILITY OF THE OFFENDER TO PAY RESTITUTION AS 
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REQUIRED BY 46-18-242, the court shall require the offend 

to pay the victim's costs of counseling that result from t 

offense. The amount, method, and time of payment must 

determined in the same manner as provided for in 46-18-244 

NEW SECTION. Section 3. Applicability. This a· 

applies to offenses committed on or after October 1, 198 

-End-

-4- HB 
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BOUSE BILL NO. 44 

INTRODUCED BY WALDRON 

A BILL FOR AN ACT ENTITLED: "AN ACT DIRECTING THE COURTS TO 

REQUIRE PAYMENT OF A VICTIM'S COUNSELING COSTS BY A 

DEFENDANT CONVICTED OF TBE OFFENSE OF INCEST OR SEXUAL 

INTERCOURSE WITHOUT CONSENT; AMENDING SECTIONS 45-5-501 AND 

45-5-507, MCA; AND PROVIDING AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 45-5-503, MCA, ia amended to read: 

"45-5-503. Sexual intercou~se without consent. Ill A 

person who knowingly has aexual inte~cou~ae without consent 

with a pe~aon of the opposite sex not his spouse conmita the 

offenae of aexual intercou~se without consent. 

(21 A person convicted of sexual intercourse without 

consent shall be i•p~isoned in the state prison for a term 

of not less than 2 years o~ more than 20 yeara and may be 

fined not ao~e than $50,000, except as provided in 

46-18-2:22. 

(31 1!1 If the victim is less than 16 years old and 

the offende~ is 3 o~ ao~e yea~s older than the victim o~ if 

the offender inflicts bodily injury upon anyone in the 

course of conmitting sexual intercou~se without consent, he 

shall be imprisoned in the state pr leon for any term of not 
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less than 2 years or more than 40 years and may be fined not 

more than $50,000, except as provided in 46-18-222. 

t4t~ An act "in the course of comaitting sexual 

intercourse without consent• shall include an attempt to 

co-it the offense or flight after the attempt or 

coaaission. 

(41 In addition to any sentence iaposed under 

subsection (21 or (3), AFTER DETERMINING THE FINANCIAL 

RESOURCES AND FUTURE ABILITY OF THE OFFENDER TO PAY 

RESTITUTION AS REQUIRED BY 46-18-242, the court shall 

require the offender to pay the victim's costs of counseling 

that result froa the offense. The amount, method, and time 

of pay•ent must be determined in the s .. e manner as provided 

for in 46-18-244. 

(51 No evidence concerning the sexual conduct of the 

victim is admissible in prosecutions under this section, 

except: 

(a) evidence of the victim's past sexual conduct with 

the offender; 

(b) evidence of specific instances of the victim's 

sexual activity to show ths origin of semen, pregnancy, or 

disease which is at issue in the prosecution under this 

section. 

(6) If the defendant proposes for any purpose to offer 

evidence described in subsection (S)(a) or (S)(b), the trial 

-2- HB 44 
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judge shall order a hearing out of the presence of the jury 

to determine whether the proposed evidence is admissible 

under subsection 15). 

(7) Evidence of failure to make a timely complaint or 

immediate outcry does not raise any presumption as to the 

credibility of the victim.• 

section 2. Section 45-5-507, MCA, is amended to read: 

"45-5-507. Incest. (1) A person commits the offense of 

9 incest if he knowingly marries, cohabits with, has sexual 

10 intercourse with, or has sexual contact as defined in 

11 45-2-101 with an ancestor, a descendant, a brother or sister 

12 of the whole or half blood, or any stepson or stepdaughter. 

13 The relationships referred to herein include blood 

14 relationships without regard to legitimacy, relationships of 

15 parent and child by adoption, and relationships involving a 

16 stepson or stepdaughter. 

17 (2) Consent is a defense under this section to incest 

18 with or upon a stepson or stepdaughter, but consent is 

19 ineffective if the victim is less than 18 years old. 

20 (3) A person convicted of incest shall be imprisoned 

21 in the state prison for any term not to exceed 10 years or 

22 be fined an amount not to exceed $50,000, or both. 

23 141 In addition to any sentence imposed under 

24 subsection (3), AFTER DETERMINING THE FINANCIAL.,RESOURCES 

25 AND' FUTURE ABILITY OF THE OFFENDER TO PAY RESTITUTION AS 
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REQUIRED BY 46-18-242, the court shall require the offender 

to pay the victim's costs of counseling that result from the 

offense. The amount, method, and time of payment must be 

determined in the same manner as provided for in 46-18-244." 

NEW SECTION. Section 3. Applicability. This act 

applies to offenses committed on or after October 1, 1985. 

-End-

-4- HB 44 
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SENATE STANDING COMMITTEE REPORT 

Page 1 of 2 

MR. PRESIDENT 

We. your committee on ................. . JUDICIARY 

hawing had under consitfetetion ........ . HOUSE BILL 

third reading copy C blue 
ColO< 

(Senator Pinsoneault) 

. '!!!~ch.JL .lo.~.L 
f) 

. No .. 44 

Page 2 of 2 

HOUSE BILL NO. 44 

5. Page 4J line 1. 
Following: ncourt" 
Strike: "sha~ 
Insert: ''may" 

6. Page 4, line 2. 
Following: line 1 

REQUIRE PAYMENT OF VICTIM COUNSELING BY OFFENDER; RAPE OR INCEST Insert: ", if able," 
Following: ''victim's" 
Insert: "reasonable'' 

············· ························· ................ . ....................... No .. 44 RespectfuUy report as follows: That HOUSE 8 ILL 

be amended as follows: 

1. Title, line 4. 
FQllowing: "ACT'' 
Strike: "DIRECTING" 
Insert: "AtmfORIZING" 

2. Title, line 6. 
Following: ''DEFENDANT'' 
Insert: ''liHO IS FINANCIALLY ABLE AND WHO IS" 

JjiQ.l(D 

3. Page 2, line 10. 
Following: "court11 

Strike: "sha~ 
Insert: '~Y11 

4. Page 2, line 11. 
Following: "offender" 
Insert: '', if able," 
Following: "viet ill's'' 
Insert: "reasonable11 

11Q(ll(IIIUll'IJOO( CONTINUEQ~-
··················T··tf .................................. ········· 

Senator J~}'lazurek Chairman 

0 

\(y 
0 

AND AS AMENDED 

BE CONCURRED [N 

Mar.<.ll .. l9 ......... 19 ~~ .. 

~~l/L~(.1~ 
Senator Joe Mazurek~irman 
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HOUSE BILL NO. 44 

INTRODUCED BY WALDRON 

A BILL FOR AN ACT ENTITLED: "AN ACT EHREE'PfNS AUTHORIZING 

THE COURTS TO REQUIRE PAYMENT OF A VICTIM'S COUNSELING COSTS 

BY A DEFENDANT WHO IS FINANCIALLY ABLE AND WHO IS CONVICTED 

OF THE OFFENSE OF INCEST OR SEXUAL INTERCOURSE WITHOUT 

CONSENT; AMENDING SECTIONS 45-5-503 AND 45-5-507, MCA; AND 

PROVIDING AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

section 1. Section 45-5-503, MCA, is amended to read: 

''45-5-503. Sexual intercourse without consent. (1) A 

person who knowingly has sexual intercourse without consent 

with a person of the opposite sex not his spouse commits the 

offense of sexual intercourse without consent. 

(2) A person convicted of sexual intercourse without 

consent shall be imprisoned in the state prison foe a term 

of not less than 2 years or more than 20 years and may be 

fined not more than $50,000, except as provided in 

46-18-222. 

(3) ~ rf the victim is less than 16 years old and 

the offender is J or more years older than the victim or if 

the offender inflicts bodily injury upon anyone ln the 

course of committing sexual intercourse without consent, he 
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shall be imprisoned in the state prison for any term of not 

less than 2 years or more than 40 years and may be fined not 

more than $50,000, except as provided in 46-18-222. 

t4till An act "in the course of committing sexual 

intercourse without consent" shall include an attempt to 

commit the offense or flight after the attempt or 

commission. 

(4) In addition to any sentence imposed under 

subsection (2) or (3), AFTER DETERMINING THE FINANCIAL 

RESOURCES AND FUTURE ABILITY OF THE OFFENDER TO PAY 

RESTITUTION AS REQUIRED BY 46-18-242, the court ~haii MAY 

require the offender, IF ABLE, to pay the victim 1 s 

REASONABLE costs of counseling that result from the offense. 

The amount, method, and time of payment must be determined 

in the same manner as provided for in 46-18-244. 

{5) No evidence concerning the sexual conduct of the 

victim is admissible in prosecutions under this section, 

except: 

(a) evidence of the victim's past sexual conduct with 

the offender: 

(b) evidence of specific instances of the victim•s 

sexual activity to show the origin of semen, pregnancy, or 

disease which is at issue in the prosecution under this 

section. 

(6) If the defendant proposes for any purpose to offer 

-2- HB 44 
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evidence described in subsection (5)(a} or {5)(b), the trial 

judge shall order a hearing out of the presence of the jury 

to determine whether the proposed evidence is admissible 

under subsection {5). 

(7} Evidence of failure to make a timely complaint or 

immediate outcry does not raise any presumption as to the 

credibility of the victim." 

Section 2. Section 45-5-507, MCA, is amended to read: 

11 45-5-507. Incest. ( 1) A person commits the offense of 

10 incest if he knowingly marries, cohabits with, has sexual 

11 intercourse with, or has sexual contact as defined in 

12 45-2-101 with an ancestor, a descendant, a brother or sister 

13 of the whole or half blood, or any stepson or stepdaughter. 

14 The relationships referred to herein include blood 

15 relationships without regard to legitimacy, relationships of 

16 parent and child by adoption, and relationships involving a 

17 stepson or stepdaughter. 

18 (2) Consent is a defense under this section to incest 

19 with or upon a stepson or stepdaughter, but consent is 

20 ineffective if the victim is less than 18 years old. 

21 (3) A person convicted of incest shall be imprisoned 

22 in the state prison for any term not to exceed 10 years or 

23 be fined an amount not to exceed $50,000, or both. 

24 (4) In addition to any sentence imposed under 

25 subsection (3), AFTER DETERMINING THE FINANCIAL RESOURCES 

-3- HB 44 
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AND FUTURE ABILITY OF THE OFFENDER TO PAY RESTITUTION AS 

REQUIRED BY 46-18-242, the court ~h~%% MAY require the 

offender, IF ABLE, to pay the victim's REASONABLE costs of 

counseling that result from the offense. The amount, method, 

and time of payment must be determined in the same manner as 

provided for in 46-18-244." 

NEW SECTION. Section 3. Applicability. This act 

dpplies to offenses committed on or after October 1, 1985. 

-End-

-4- HB 44 
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CONFERENCE COMMITTEE REPORT ReportNo .. J ..................... . 

.... Ap.dL1.6. 19.8.5 .... 

MR. SPEAKER 

We. your-------------------------- Conference Committee on 

Senate Amendments to House Bill 44, REFERENCE COPY, salmon 

metandconsideredJudiciary Report of March 19, 1985 

We recommend as follows: 

1. Page 2, line 11. 
Following: "eha%%" 
Strike: "MAY" 
Insert: "shall" 

2. Page 4, line 2. 
Following: "eha%%" 
Strike: "MAY" 
Insert: II shall n 

And that this Conference Committee report be adopted. 

F~R SENATE 

~..,w-f/ 
iruSoneault, chrn. 

~ 
Daniels 

~{ ~~, 
Brown 

ADOPT REJECT 

FOR THE HOUSE 

Gilbert c:._ 

t:b"~Sl.. 
Hannah ' 

MilesW~ 

t"laldron 
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HOUSE BILL NO. 44 

INTRODUCED Br WALDRON 

A BILL FOR AN ACT ENTITLED: "AN ACT BfRBe~tN8 AUTHORIZING 

THE COURTS TO REQUIRE PAYMENT OF A VICTIM'S COUNSELING COSTS 

BY A DEFENDANT WHO IS FINANCIALLY ABLE AND WHO IS CONVICTED 

OF THE OFFENSE OF INCEST OR SEXUAL INTERCOURSE WITHOUT 

CONSENTJ AMENDING SECTIONS 45-5-503 AND 45-5-507, MCAl AND 

PROVIDING AN APPLICABILITr DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 45-5-503, MCA, is amended to read: 

"45-5-503. Sexual intercourse without consent. (1) A 

person who knowingly has sexual intercourse without consent 

with a person of the opposite sex not his spouse commits the 

offense of sexual intercourse without consent. 

C2J A person convicted of sexual intercourse without 

consent shall be imprisoned in the state prison for a term 

of not less than 2 years or more than 20 years and may be 

fined not more than $50,000, except as provided in 

46-18-222. 

(3) l!l If the victim is less than 16 years old and 

the offender is J or more years older than the Victim or if 

the offender inflicts bodily injury upon anyone in the 

course of committing sexual intercourse without consent, he 
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shall be imprisoned in the state prison 6or any term of not 

less than 2 years or more than 40 years and may be fined not 

more than $50,000, except as provided in 46-18-222. 

t4t~ An act •in the course of committing sexual 

intercourse without consent" shall include an attempt to 

commit the offense or flight after the attempt .or 

commission. 

(4) In addition to any sentence imposed under 

subsection (2) or (3), AFTER DETERMINING THE FINANCIAL 

RESOURCES AND FUTURE ABILITY OF THE OFFENDER TO PAY 

RESTITUTION AS REQUIRED BY 46-18-242, the court ~ MA¥ 

SHALL require the offender, IF ABLE, to pay the victim's 

REASONABLE costs of counseling that result from the offense. 

The amount, method, and time of payment must be determined 

in the same manner as provided for in 46-18-244. 

(5) No evidence concerning the sexual conduct of the 

victim is admissible in prosecutions under this section, 

except: 

(a) evidence of the victim's past sexual conduct with 

the offenderl 

(b) evidence of specific instances of the victim's 

sexual activity to show the origin of semen, pregnancy, or 

disease which rs at issue in the prosecution under this 

section. 

(6) If the defendant proposes for any purpose to offer 

-2- H8 44 
REFERENCE BILL: INCLUDES 
CONFERENCE COMMITTEE REPORT. 
DATED t{•/1-r.r 
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~idence described in subsection (5)(a) or (5)(b), the trial 

judge shall order a hearing out of the presence of the jury 

to determine whether the proposed evidence is admissible 

under subsection (5). 

(7) Evidence of failure to make a timely complaint or 

immediate outcry does not raise any presumption as to the 

credibility of the victim.• 

Section 2. Section 45-5-507, MCA, is amended to read: 

"45-5-507. Incest. (1) A person commits the offense of 

10 incest if he knowingly marries, cohabits with, has sexual 

11 intercourse with, or has sexual contact as defined in 

12 45-2-101 with an ancestor, a descendant, a brother or sister 

13 of the whole or half blood, or any stepson or stepdaughter. 

14 The relationships referred to herein include blood 

15 relationships without regard to legitimacy, relationships of 

16 parent and child by adoption, and relationships involving a 

17 stepson or stepdaughter. 

18 12) Consent is a defense under this section to incest 

19 with or upon a stepson or stepdaughter, but consent is 

20 ineffective if the victim is less than 18 years old. 

21 (3) A person convicted of incest shall be imprisoned 

22 in the state prison for any term not to exceed 10 years or 

23 be fined an amount not to exceed $50,000, or both. 

24 (4) In addition to any sentence imposed under 

25 subsection (3), AFTER DETERMINING THE FINANCIAL RESOURCES 

-3- HB 44 

1 

2 

3 

4 

5 

6 

7 

B 

HB 0044/04 

AND FUTURE ABILITY OF THE OFFENDER TO PAY RESTITUTION AS 

REQUIRED BY 46-18-242, the court shall MAY SHALL require the 

offender, IF ABLE, to pay the victim's REASONABLE costs of 

counseling that result from the offense. The amount, method, 

and time of payment must be determined in the same manner as 

provided for in 46-18-244." 

NEW SECTION. Section 3. Applicability. This act 

applies to offenses committed on or after October 1, 1985. 

-End-
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