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HOUSE BILL NO. 32

INTRODUCED BY KEENAN

BY REQUEST OF THE DEPARTMENT OF REVENUE
AND THE REVENUE QVERSIGHT COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A BRER
IMPORTER LICENSE, LICENSING CRITERIA, AND PROCEDURES FOR
IMPORTING BEER INTO MONTANA; DEFINING “IMPORT"; ESTABLISHING
A LICENSE FEE; AMENDING SECTIONS 16-1-106, 16-3-101,
16-3-104, 16-3-201, 16-3-211 THROUGH 16-3-214, 16-3-221
THROUGH 16-3-226, 16-3-230, 16-3-241 THROUGH 16-3-244,
16-4-101, 16-4-401, 16-4-407, AND 16-4-501, MCA; AND

PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 16-1-106, MCA, is amended to read:
“16-1-106. Definitions. As used in this code, the

following definitions apply:

(1) "Agency agreement” means an agreement between the
department and a person appointed to sell liquor as a
commission merchant rather than as an employee.

(2) "Alcohol" means ethyl alcchol, also called
ethanol, or the hydrated oxide of ethyl.

(3) “"Alcoholic beverage" means a compound produced and

sold Eor human consumption as a drink that contains more
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than .5% of alcohol by volume.

(4) “"Beer” means a malt beverage containing not more
than 7% of alcohol by weight.

{5) "Brewer" means a person wha produces malt
beverages,

(6) “"Department” means the department of revenue.

(7) "Immediate family" means a spouse, dependent
children, or dependent parents.

{8) “Import" means tc transfer beer or table wine from

outside the state of Montana into the state of Montana.

t8¥(9) "Industrial use" means a use described as
industrial use by the federal Alcohol Administration Act and
the federal rules and regulations of 27 CFR.

+9¥(10) "Liguor" means an alccholic beverage except
beer and table wine.

£3198¥(11) "Malt beverage" means an alcoholic beverage
made by the fermentation of an infusion or decoction, or a
combination of both, in potable brewing water, of malted
barley with or without hops or their parts or their products
and with or without other malted cereals and with or without
the addition of unmalted or prepared cereals, other
carbohydrates, or products prepared therefrom and with or
without other wholesome products suitable for human food
consumption,

t+¥¥4{12) "Package" means a container or receptacle used
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for holding an alccholic beverage,

t324(13) "Posted price" means the retail price of
liquor as fixed and determined by the department and in
addition thereto an excise and license tax as provided in
this code.

+333(14) “Proof gallon" means a U.S. gallon of liquor
at 60 degrees on the Fahrenheit scale that contains 50% of
alcohol by volume,

t¥43{15) "Public place" means a place, building, or
conveyance to which the public has or may be permitted to
have access and any place of public resort.

t353(16) "Rules" means rules published by the
department pursuant to this code.

+163(17) "State liquor facility" means a facility owned
or under control of the department for the purpose of
receiving, storing, transporting, or selling aleoholic
beverages.

+173(18) "State liquor store" means a retail store
operated by the department in accordance with this code fer
the purpose of selling liguor.

¢183(19) "Storage depot" means a building or structure
owned or operated by a brewer at any point in the state of
Montana off and away from the premises of a brewery, and
which structure is equipped with refrigeration or coceling

apparatus for the storage of beer and from which a brewer
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may sell or distribute beer as permitted by this code.

(20) “"Subwarehouse" means a building or structure owned

or opetated by a licenged beer wholesaler or table wine

distributor, lccated at a site in Montana other than the

site of such beer wholesaler's or table wine distributor's

warehouse or principal place of business, and used for the

receiving, storage, and distribution of beer or table wine

as permitted by this cede.

t19¥(21) “"Table wine” means wine as defined below which
contains not more than 14% alcohol by volume.
+20¥(22) “"Warehouse" means a building or structure

located in Montana owned or operated by a licensed beer

wholesaler o©r table wine distributor for the receiving,

storage, and distribution of beer or_ table wine as permitted
by this code.

t233(23) “Wine" means an alcoholic beverage made from
the normal alecoholic fermentation of the juice of sound,
ripe fruit or other agricultural preducts without addition
or abstraction, except as may occur in the usual cellar
treatment of clarifying and aging, and that contains not
less than 7% or more than 24% of alcochol by volume. Wine
may be ameliorated to correct natural deficiencies,
sweetened, and fortified in accordance with applicable
federal regulations and the customs and practices of the

industry. Other alcoholic beverages not defined as abaove
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put made in the manner of wine and labeled and sold as wine
in accordance with federal regulations are also wine.”
Section 2. Section 16-3-101, MCA, is amended to read:
"16-13-101. Liguor dispensed only in accordance with
code, No brewer, beer importer, distiller, or manufacturer
of ligquor shall, within the state, by himself, his clerk,
servant, or agent, give to any person any liquor except as
may be permitted by and in accordance with the rules made
under this code."
Section 3. Section 16-3-104, MCA, is amended to read:
"16-3-104. Common carriers te purchase beer from

brewer, beer importer, or wholesaler. It shall be unlawful

for the operator of any common carrier or its employees to
make sale of or dispose of any beer or malt liquors except
such as shall have been lawfully acquired or purchased from
a duly licensed brewer, beer importer, or wholesaler.”

Section 4. Section 16-3-201, MCA, is amended to read:

“16-3-201. Possession, manufacture, imgortation, or
disposal of beer in manner other than prescribed unlawful.
It shall be unlawful to manufacture, import, sell or dispose
of, or possess for the purpose of sale beer of any kind or
character of an alecoholic content greater than herein
prescribed or other than in the manner permitted by this
ccde, "

Section 5. Secticon 16-3-211, MCA, is amended to read:
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"16-3-211. Monthly report of brewer or  beer importer

-— inspection of books and premises. Every brewer and every
beer importer licensed to do business in this state shall,
on or before the 15th day of each month, in the manner and
form as shall be prescribed by the department, make an exact
return to the department af the amount of beer manufactured
or imported by him and the amount sold by him in the
previous month and of his inventory. The department shall
have the right at any time to make an examination of any

brewer's or beer importer's books and of his premises and

otherwise check the accuracy of any such return or to check
the alcoholic content of beer manufactured or imported by
him,*

Section 6. Section 16-3-212, MCA, is amended to read:

"16-3-212., Brewers' or beer importers’ sales to

wholesalers lawful. It shall be lawful for any licensed
brewer to sell or dispose-of deliver beer manufactured by

him te any licensed wheolesaler, It shall be lawful for any

licensed beer importer to sell or deliver beer imported by

him to any licensed wholesaler."

Section 7. Section 16-3-213, MCA, is amended to read:

"16-3-213. Brewers or beer importers not to retail

beer -- original package exception. It shall be unlawful for

any brewer or breweries or beer importer to have or own any

permit to sell or retail beer at any place or premises, it
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being the declared intenticn to prohibit brewers and beer
importers from engaging in the retail dispensation of beer;
provided, however, that this shall not be so construed as to
prohibit breweries from making sale and delivery of beer
manufactured by them, in original packages, at either
wholesale or retail.”

Section 8. Section 16-3-214, MCA, is amended toc read:

"16-3-214. Beer sales by brewers and beer importers,

Subject to the 1limitations and restricticons contained in

this code, any brewer or any beer importer duly licensed as

such by the United States of America who manufactures beer

in or imports beer into the state of Montana, upcn payment

of the annual license fee imposed by 16-4-501 and upon
presenting satisfactory evidence to the department as
required by 16-4-101, shall be licensed by the department,
in accordance with the provisions of this code and such
rules as may be prescribed by the department, to:

{1} sell and deliver beer to:

{a) a vendor:

{b) any licensees who are entitled to purchase beer

from a brewer or beer importer under this code; or

{c} the public; or
{2) dc any one or more of such acts of sale and
delivery of beer.”

Section 9. Section 16-3-221, MCA, is amended to read:

-7-
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"16-3-221. Illegal acts by brewers or beer importers.

It is wunlawful for any brewer or beer importer or any
officer, agent, or representative of any brewer or beer
importer to:

(1) coerce, or attempt to coerce, or persuade any
person licensed to sell beer at wholesale to enter into any
agreement or to take any action which would violate or tend
to violate any of the laws of this state or any rules
promulgated by the department;

(2) sell its products in the state without a written
contract, which conforms +to the provisions of 16-3-221
through 16-3-226, with each appointed licensed wholesale
distributor;

(3) designate or allow more than one wholesale
distributor to sell or distribute a specific brand of the

brewer's or_beer importer's products to retail licensees in

the same area, provided that nothing herein shall prohibit
the brewer or beer importer from designating more than cone
wholesale distributor to sell or distribute different brands
of the same manufacturer to retail licensees in the same
area: and

(4) cancel or terminate, except for just cause or 1in
accordance with the current terms and standards established

by the brewer or beer importer then equally applicable to

all wholesalers, any agreement or contract, written or oral,
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or the franchise of any whclesaler existing on January 1,
1974, or thereafter entered into to sell beer manufactured

by the brewer or imported by the beer importer. A brewer or

beer imggrter may, notwithstanding the preceding sentence,
make reasonable classifications among wholesalers. If a

brewer or beer importer cancels or terminates a wholesaler's

franchise, the brewer or beer importer has the burden of

proving the classification was reasonable and not arbitrary.
After July 1, 1974, the provisions of 16-3-221 through
16-3-226 shall be a part of any franchise, contract,
agreement, or understanding, whether written or cral,
between any wholesaler of beer licensed to do business in

this state and any manufacturer or beer importer doing

business with the licensed wholesaler Jjust as theough the
provisions had been specifically agreed upon between the

wholesaler and the manufacturer or beer importer."

Section 10. Section 16-3-222, MCA, is amended to read:
"16-3-222. Mandatory provisions of brewer-wholesaler

or beer importer-wholesaler contracts, agreements, and

franchises. All contracts, agreements, or franchises between

a brewer and a wholesaler or a beer importer and a

wholesaler shall specifically set forth or contain the
following:

{1) that the brewer or beer importer ar any officer,

agent, or representative of any brewer or beer importer and

e
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the wholesaler involved mutually shall determine the size or
extent of the area in which the wholesaler may sell or

distribute the products of the brewer or beer importer to

the retail licensees. Said territory will be the territory
agreed upon between the wholesaler and brewer or the

wholesaler and beer importer and may not be changed without

the mutual consent of both the wholesaler and brewer or the

wholesaler and beer importer.

(2) the agreed-upon brands of the brewer or beer
importer to be sold by the wholesaler;

{3) that the brewer or beer importer recognizes that

the wholesaler is free to manage his business in the manner
the wholesaler deems best and that this prerogative vests in
the wholesaler the exclusive right to establish selling
prices, to select the brands he wishes to handle, to
determine the effort and resources the wholesaler will exert
tc develop and promote the sale of the brewer's or beer
importer's products handled by the wholesaler;

(4) a procedure for the review of alleged wholesaler
deficiencies, including the submission in writing to the

wholesaler by the brewer or beer importer of said

deficiencies, if the deficiencies are susceptible of
correction and if the wholesaler desires to correct said
deficiencies, and that a reascnable period ¢of time shall be

given the wholesaler for rectification of said deficiencies

._1_0_
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prior to any notice of intent to terminate;

(5) a termination clause providing that the brewer or
beer importer shall deliver, in writing, to the wholesaler a
60-day notice of intent to terminate the agreement,
contract, or franchise."

Section 11. Section 16-3-223, MCA, is amended to read:

"16-3-223. Transfer of wholesaler's interest in
business. A wholesaler shall have the right to sell or
transfer his business or an interest in his business to any
person or tc cne or meore members of his family or heirs or
legatees, whether the wholesaler operates as an individual,
a partnership, or corporation. Provided, however, the

consent of the brewer or beer importer in writing is

required for such transferee to continue as a wholesaler of

said brewer or beer importer, which consent shail consider

the personal, financial, and managerial responsibilities and
capabilities of such transferee and which consent shall not
unreasonably be withheld."

Section 12. Section 16-3-224, MCA, is amended to read:

"16-3-224. Contractual or franchise relaticonship --
existence by actions. The doing or accomplishing of any of
the following acts constitutes prima facie evidence of a
contractual or franchise relationship between a licensed

wholesaler and &4 brewer or beer importer within the

contemplation of 16-3-221 through 16-3-226:
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(1) the shipment, preparation for shipment, or

acceptance of any order by any brewer or beer importer or

its agent for any beer to a licensed wholesaler within this
states;

{2) the payment by any licensed wholesaler within thisg
state or the acceptance of payment by any brewer or beer
importer or its agent for the shipment of an order of beer
intended for sale within this state.™

Section 13. Section 16-3-225, MCA, is amended to read:

"16-3-225. Injunction to prevent franchise
cancellation. Any court of competent jurisdiction may enjoin

the cancellation or termination of a franchise or agreement

between a wholesaler and a brewer or between a wholesaler

and a beer importer at the instance of a wholesaler who is

or would be adversely affected by the cancellation or
termination. In granting an injunction, the court shall

provide that the brewer or beer impcrter shall not supply

the customers or territory of the wholesaler who is

servicing the territory or customers through other

distributors or means while the injunction is in effect.”
Secticn 14, Section 16-3-226, MCA, is amended to read:
“16-3-226, Brewer-wholesaler or beer

importer-wholesaler agreements filed with department. An

exact copy o©of all agreements, contracts, or franchises

between g4 brewer or beer importer and a wholesaler shall be

-12-



10

11

13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0162/01

filed with the department as a public document and shall be
available to any of the parties to a dispute. The
department, upon the instigation of any action in a court of
record, shall file an exact certified copy of the agreement
with the court for the court's consideration in determining
any matter before it. Any contracts, agreements, or
franchises not upon record with the department shall not be
considered by any court as having any force or effect."
Section 15. Section 16-3-230, MCA, is amended to read:
"16-3-230. OQut-cf-state beer required to be shipped to
wholesaler. All beer manufactured cutside of the state of
Montana and shipped into Montana shall be consigned to and
shipped, either directly or via a licensed storage depot, to
a licensed wholesaler and by him unloaded into his warehouse
in Montana or subwarehouse in Montana. A brewer or beer
importer may sell only to wholesalers from a storage depot
in Montana and shall maintain records of all beer, including
the name or kind received, on hand, and sold, which records
may at all times be inspected by any representative of the
department. Said wholesaler shall distribute said beer from
such warehouse or subwarehouse and shall keep records at his
principal place of business cof all beer, including the name
or kind received, on hand, s0l1d, and distributed. Said
records may at all times be inspected by any member or

representative of the department.®
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Section 16. Section 16-3-241, MCA, is amended to read:
“16-3-241. Furnishing of fixtures or advertising

matter to retailers by brewers, beer importers, and

wholesalers unlawful -- exceptions. It shall be unlawful for

any brewer, beer importer, or wholesaler to lease, furnish,

give, or pay for any premises, furniture, fixtures,
equipment, signs, or any other advertising matter or any
other property to any retail licensee, used or to be used in
the dispensation of beer in and about the interior or
exterior of the place of business of any licensed retaller,
or furnish, give, or pay for any repairs, improvements,
painting, or decorating on or within such premises;
provided, however, that it shall be lawful for a brewer,
beer importer, or wholesaler to furnish, give, or loan to a
retail licensee:

(1) bottle openers, can openers, and trays, with or
without advertising matter thereon;

(2) advertising matter or novelties, of a value of not

to exceed $50 per brewery or beer importer in any calendar

year to any one retailer, for display use on the interior of
said retailer's place of business;

(3) not more than two illuminated or electrical signs,
each of not more than 630 square inches in area, which signs
may bear the name, brand name, trade name, trademark, or

other designation indicating the name of the manufacturer of

-14-
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beer and the place of manufacture, for display by the retail
licensee on and within the interior of his place of business
ot in the windows inside the place of business of the
licensed retailer and only if the particular brand of beer
so advertiged on such signa is actually available for sale
on the licensee's premises at the time of such display; and

(4) maintenance or repair services on draft beer
equipment to keep it sanitary and in good working
condition.”

Section 17. Section 16-3-242, MCA, is amended to read:

"16-3-242. Financial interest in retailers prohibited.

No brewer, beer importer, or wholesaler shall advance or

loan money to or furnish money for or pay for or on behalE
of any retailer any license or tax which may be required to

be paid for any retailer, and no brewer, beer importer, or

wholesaler shall be financially interested, either directly
or indirectly, in the conduct or operation of the business

of a retailer. A brewer, beer importer, or wholesaler shall

be deemed to have such a finapcial interest within the
meaning of this section if:

(1) such brewer, beer importer, or wholesaler owns Or

nolds any interest in or a lien or mortgage against the
retailer or his premises;

{2) such brewer, beer importer, or wholesaler is under

any contract with a retailer concerning future purchases
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and/or sale of merchandise by one from or to the other;

{3) any retailer holds an interest, as a stockholder
or otherwise, in the business of the wholesaler.”

Section 18. Section 16-3-243, MCA, is amended to read:

"16-3-243. Seven~day credit limitation. No sale or
delivery of beer shall be made to any retail licensee except
for cash paid within 7 days after the delivery thereof, and

in no event shall any brewer, beer importer, or wholesaler

extend more than 7 days' credit on account of such beer to a
retail licensee, nor shall any retail licensee accept or
receive delivery of such beer without agreement to pay in
cash therefor within 7 days from delivery thereof. A
correctly dated check which is honored upon presentment
shall be considered as cash within the meaning of this code.
Any extension or acceptance of credit in violation hereof
shall be regarded and construed as rendering or receiving
financial assistance, and the licenses of brewers, beer
importers, wholesalers, and retail licensees involved in
viclation hereof shall be suspended or revoked., as
determined by the department in its discretion.”

Section 19. Section 16-3-244, MCA, is amended to read:

"16-3~244. Beer advertising lYimitations. It shall be
1awful to advertise beer containing not more than 7% of
alcohol by weight, as defined and regulated, subject to the

restrictions on brewers and beer importers contained in
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16-3-241 of this code and subject to the following
restrictions on retailers. No retail licensee shall display
or permit to be displayed on the exterior portion or surface
of such retailer's place of business or on the exterior
portion or surface of any building of which said place of
business is a part or on any premises adjacent thereto,
whether any of such premises be owned or leased by the
retailer, any sign, poster, or advertisement bearing the
name, brand name, trade name, trademark, or other
designation indicating the manufacturer, brewer, beer
imperter, wholesaler, or place of manufacture of any beer
whatsoever."

Section 20. Section 16-4-101, MCA, is amended to read:

"16-4-101. Applications for sale, import, or
manufacture of beer -- qualifications of applicant. (1) Any
person desiring to manufacture, import, or sell beer under
the provisions of this code shall first apply to the
department for a permit license to do so and pay with such
application the license fee prescribed. The department shall
require of such applicant satisfactory evidence that the
applicant is of good moral character and a law-abiding
person.

(2) Upon being satisfied, from such application or
ctherwise, that such applicant is qualified, the department

shall issue such license to such person, which license shall
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be at all times prominently displayed in the place of
business of such applicant.

{(3) If the department shall find that such applicant
is not gqualified, ne license shall be granted and such
license fee shall be returned."

Section 21. Section 16-4-401, MCA, is amended to read:

“16-4-401. License as privilege -—- criteria for
decision on application. (1) A license under this code iz a
privilege which the state may grant to an applicant and is
not a right to which any applicant is entitled.

{2) Except as provided in subsection (6}, in the case
of a license that permits on-premises consumption, the
department must find in every case in which it makes an
order for the issuance of a new license or for the approval
of the transfer of a license that:

fa} in the case of an individual applicant:

(i} the applicant will not possess an ownership
interest in more than one establishment licensed under this
chapter for all-beverages sales;

(ii) the applicant or any member of his immediate
family is without financing from or any affiliation to a
manufacturer, importer, bottler, or distributor of beer,
wine, or liquor;

{iii) the applicant is a resident of the state and is

qualified to vote in a state election;

-18-~
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{iv) the applicant's past record and present status as
a purveyor of alcoholic beverages and as a businessman and
citizen demonstrate that he is 1likely to operate his
establishment in compliance with all applicable laws of the
state and local governments: and

{v} the applicant is not under the age of 19 years;
and

{b) in the case of a corporate applicant:

(i) the owners of at least 51% of the outstanding
stock meet the requirements of subsection (2){a)(iii);

(ii)} each owner of 10% or more of the outstanding stock
meets the requirements for an individual applicant listed in
subsection (2)(a) of this secticn;

(iii) the corporation is authorized to do business in
Montana; and

{iv) in the case of a corporation not listed on a
national stock exchange, each owner of stock meets the
requirements of subsection (2}(a)(i).

{3) In the case of a license that permits only
off-premises consumption, the department must find in every
case in which it makes an order for the issuance of a new
license or for the approval of the transfer of a license
that:

{aj in the case of an individual applicant:

{iy the applicant will not possess an ownership
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interest in more than one establishment licensed under this
chapter for all-beverages sales;

(ii) the applicant or any member of his immediate
family 1s without financing from or any affiliation to a
manufacturer, lmporter, bottler, or distributor of beer,
wine, or liquor;

{iii) the applicant has not been convicted of a felony
or, if the applicant has been convicted of a Efelony, his
rights have been restored;

{iv) the applicant’'s past record and present status as
a purveyor of alcoholic beverages and as a businessman and
citizen demonstrate that he is likely to operate his
establishment in compliance with all applicable laws of the
state and local governments; and

{(v) the applicant 1is not under the age of 19 years;
and

{b) in the case of a corporate appllicant:

(i} the owners of at least 51% of the outstanding
stock meet the requirements of subsection {(3)(aj(iii):

(1i) each owner of 10% or more of the outsrtanding stock
meets the requirements for an individual listed in
subsection (3)(a) of this section; and

{ii1i) the corporation is authorized to do business in
Montana.

{4y In the case ¢f a Llicense that permits the

-2{-
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manufacture, importing, or wholesaling of an alcoholic
beverage, the department must find in every case in which it
makes an order for the issuance of a new license or for the
approval of the transfer of a license that:

(a) 1in the case of an individual applicant:

{i) the applicant has no ownership interest in any
establishment licensed wunder this chapter for retail
alcoholic beverages sales;

{ii) the applicant has not been convicted of a felony
or, if the applicant has been convicted of a felony, his
rights have been :esté[ed;

(iii) the applicant's past record and present status as
a purveyor of alcoholic beverages and as a businessman and
citizen demonstrate that he is likely to operate his
establishment in compliance with all applicable laws of the
state and local governments;

{iv) the applicant is not under the age of 19 years;
and

{v) an applicant for a wholesale license is neither a
manufacturer of an alcgoholic beverage nor is owned or
controlled by a manufacturer of an alcoholic beverage; and

(b) in the case of a corporate applicant:

(i) the owners ocf at least 51% of the outstanding
stock meet the requirements of subsection (4)(a)(ii);

{ii) each owner of 10% or more of the outstanding stock
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meets the requirements for an individual listed in
subsection (4)(a) of this section;

(iii) an applicant for a wholesale license is neither a
manufacturer of an alecoholic beverage nor is owned or
controlled by a manufacturer of an alcoholic beverage; and

(iv) the corporation 1is authorized to do business in
Montana.

(5) In the case of a corporate applicant, the
requirements of subsections (2)(b), (3}(b), and (4)(b) apply
separately to each class of stock.

(6) The provisions of subsection (2) do not apply to
an applicant for or holder of a license pursuant to
16-4-302."

Section 22. Section 16-4-407, MCA, is amended to read:

"16-4-407. Expiration Suspension or revocation of

licenses. Each July 1, the department shall issue licenses
to brewers, beer importers, wholesalers, or retailers or for
the retail sale of alcoholic beverages on an annual basis
and at such fees as are prescribed by law, and such licenses
are subject to suspension or revocation under 16-4-406 after
midnight of June 30 of the succeeding year if the annual
renewal fees required by 16-4-501 are not paid. The
department shall notify each applicant for an original
license or renewal that he should inform himself of

applicable provisions of federal law which may require a

-22-



10
11
12
13
14
15
16
17
1B
19
20
21
22
23
24
25

LC 0l62/01

permit from a federal agency."
Section 23, Section 16-4-501, MCA, is amended to read:
"16-4-501, License and permit fees. (1) Fach beer
licensee licensed to sell either beer or table wine only, or
both beer and table wine, under the provisions of this code,
shall pay an annual license fee as follows:

(a) each brewer and each beer importer, wherever

located, whose product is sold or offered for sale within
the state, $500; for each storage depot, $400;

(b} each beer wholesaler, §400; each table wine
distributor, $400;

(¢) each beer retailer, $200; with a wine license
amendment, an additiéﬂal $200;

{d) for a license to sell beer at retail for
off-premises consumption only, the same as a retail beer
license; for a license to sell table wine at retail for
aoff-premises consumption only, either alone or in
conjunction with beer, $200;

(e) any unit of a npationally chartered veterans'
organization, §50.

(2) The permit fee under 16-4-301{1) is computed at
the rate of $15 a day for each day beer and table wine are
snold at those events lasting 2 or more days but in no case
be less than §30.

{3} The permit fee under 16-4-301(2) is $10 for the
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sale of beer and table wine only or $20 for the sale of all
alcoholic beverages.

(4) Passenger carrier licenses shall be issued upon
payment by the applicant of an annual license fee in the sum
of $300.

(5) The annual license fee for a license to sell]l wine
on the premiges, when issued as an amendment to a beer-only
license, is $200.

{6) The annual fee for resort retail liquor licenses
within a given regort area shall be $2,000 for each license.

(7) Each licensee licensed under the quotas of
16-4~201 shall pay an annual license fee as follows:

{a) except as hereinafter provided, for each license
outside of incorporated cities and incorporated towns or in
incorporated cities and incorporated towns with a population
of less than 2,000, $250 for a unit of a nationally
chartered veterans' organization and $400 for all other
licensees;

(b) except as hereinafter provided, for each license
in incorporated cities with a population of more than 2,000
and less than 5,000 or within a distance of 5 miles thereof,
measured in a straight line from the nearest entrance of the
premises to be licensed to the nearest boundary of such
city, $350 for a unit of a nationally chartered veterans'

organization and $500 for all other licensees;
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{c) except as hereinafter provided, for each license
in incorporated cities with a population of more than 5,000
and less than 10,000 or within a distance of S miles
thereof, measured in a straight line from the nearest
entrance of the premises to be licensed to the nearest
boundary of such city, §500 for a unit of a naticonally
chartered veterans' corganization and $650 for all other
licensees;

(d) for each license in incorporated cities with a
population of 10,000 or more or within a distance of 5 miles
thereof, measured in a straight 1line from the nearest
entrance of the premises to be 1licensed to the nearest
boundary of such ecity, $650 for a unit of a nationally
chartered veterans' organization and $800 for all other
licensees;

(e} the distance of 5 miles from the corporate limits
of any incorporated cities and incorporated towns is
measured in a straight line from the nearest entrance of the
premises to be licensed to the nearest boundary of such city
or town; and where the premises of the applicant to be
licensed are situated within 5 miles of the corporate
boundaries of two or more incorporated cities or
incorporated towns of different populations, the license fee
chargeable by the larger incorporated city or incorporated

town applies and shall be paid by the applicant. When the
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premises of the applicant to be licensed are situated within
an incorporated town or incorporated city and any portion of
the incorporated town or incorporated city is without a
5-mile limit, the license fee chargeable by the smaller
incorporated town or incorperated city applies and shall be
paid by the applicant.

(£) an applicant for the issuance of an original
license to be located in areas described in subsection (d)
of this subsection shall provide an irrevocable letter of
credit from a financial institution that gquarantees that
applicant's ability to pay a $20,000 license fee. A
successful applicant shall pay a one-time original license
fee of $20,000 for any such license issued. The cne-time
license fee of $20,000 shall not apply to any transfer or
renewal of a license duly issued prior to July 1, 1974. All
licenses, however, are subject to the annual renewal fee.

(8) The fee for one all-beverage license to a public
airport shall be $800. This license is nontransferable.

{9) The license fees herein provided for are exclusive
of and 1in addition to other license fees chargeable in
Montana for the sale of alcoholic beveraqges.

(10) In addition to other license fees, the department
of revenue may require a licensee to pay a late fee of
33 1/3% of any license fee delinquent on July 1 of the

renewal vyear, 66 2/3% of any license fee delinquent on

26
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August 1 of the renewal year, and 100% of any license fee
delinguent on September 1 of the renewal year."

NEW SECTION. Section 24. Extension of authority. Any
existing authority of the department of revenue toc make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 25. Authority to proceed with
rulemaking. The department of revenue may initiate
rulemaking proceedings under section 24 on or after pasasage
and approval of this act, but no rules under section 24 may
be made effective prior to the effective date of sections 1
through 23.

NEW SECTION. Section 26. Effective date. {1) Sections
1 through 23 and this subsection (1) are effective July 1,
1985.

(2) Sections 24, 2%, and this subsection (2) are
effective on passage and approval.

-End-
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STATE OF MONTANA
REQUEST NO. FNNO54-85

FISCAL NOTE
: Form BD-15

In compliance with a written request received January 10 , 19 85 | there is hereby submitted a

Fiscal Note for H,B. 32 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).
Background information used in developing this Fiscal Note is available from the Office of Budget and Program
Planning, to members of the Legislature upon request.

DESCRIPTION:

An act establishing a beer importer license, licensing criteria, and procedures for importing beer into Montana;
defining "import"; establishing a license fee and providing effective dates.

FISCAL TMPACT

At the present time importers are considered brewers and charged an annual license fee of $500. This bill prdposes
- an annual license fee of $500 for beer importers, Therefore, no effect on revenue will result, '

BUDGET DIRECTOR
Office of Budget and Program Plaoning
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APPROVED BY COMM. ON
BUSINESS AND LABOR

HOUSE BILL NO. 32
INTRODUCED BY KEENAN
BY REQUEST OF THE DEPARTMENT OF REVERUE

AND THE REVENUE QVERSIGHT COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A BEER
IMPORTER LICENSE, LICENSING CRITERIA, AND PROCEDURES FOR
IMPORTING BEER INTO MONTANA; DEFINING "IMPORT"; ESTABLISHING
A LICENSE FEE; AMENDING SECTIONS 16-1-106, 16-3-101,
16-31-104, 16-3-201, 16-3-211 THROUGH *6-3-214 16-3-~213,
16-3-221 THROUGH 16-3-226, 16-3-230, 16-3-241 THROUGE
16-3-244, 16-4-101, 16-4-401, 16-4-407, AND 16-4-501, MCA;

AND PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 16-1-106, MCA, is amended to read:
"16-1-106. Definitions. As used in this code, the

following definitions apply:

(1) “Agency agreement" means an agreement between the
department and a person appointed to sell 1liguor as a
commission merchant rather thaan as an employee.

(2) “Alcohol" means ethyl alcohol, also called
ethancl, or the hydrated oxide of ethyl.

(3) "Alcoholic beverage" means a compound produced and

socld for human consumption as a drink that contains more
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than .5% of alcohol by volume.
(4) "“Beer" means a malt beverage containing not more
than 7% of alcohol by weight.

(5) "BEER IMPORTER" MEANS A PERSON OTHER THAN A BREWER

WHC IMPORTS MALT BEVERAGES.

t53(6) "Brewer" means a person who produces malt
beverages.

t63(7} “Department” means the department of revenue.

€3¥(8) "Immediate family" means a spouse, dependent
children, or dependent parents.

+B+(9) "Import" means to transfer beer or table wine

from outside the state of Montana into the state gf Montana.

+83£94(10) "“Industrial use" means a use described as
industrial use by the federal Alcohcol Administration Act and
the federal rules and regulations of 27 CFR.

+9+438¥(11) “"Liguor" means an alcoholic beverage except
beer and table wine.

t:8yt223(12) "Malt beverage" means an aleohelic
beverage made by the fermentation of an infusion or
decoction, or a combination of Wboth, in potable brewing
water, of malted barley with or without hops or their parts
or their products and with or without other malted cereals
and with or without the addition of unmalted or prepared
cereals, other carbohydrates, or products prepared therefrom

and with or without other wholesome products suitable For

~2- HB 32
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human food consumption.

t¥¥+¢¥23(13) "Package" means a container or receptacle
used for holding an alcoholic beverage.

+¥24$333(14) “Posted price" means the retail price of
ligquor as fixed and determined by the department and in
addition thereto an excise and license tax as provided in
this code.

t333$343(15) "Proof gallon" means a U.S. gallon of
liquor at 60 degrees on the Fahrenheit scale that contains
50% of alcohcl by volume.

t:49¢354(16) "Public place" means a place, building, or
conveyance to which the public has or may be permitted to
have access and any place of public resort.

+353¢363(17) "Rules” means rules pubiished by the
department pursuant to this code.

t363+373{18) “"State 1liquor facility" means a facility
ocwned or under control of the department for the purpose of
receiving, storing, transporting, or selling alcoholic
beverages.

37342684 (19) "State liquor store" means a retail store
operated by the department in accordance with this code for
the purpose of selling liquor.

t38+4293(20) "Storage depot" means a building or
structure owned or operated by a brewer at any point in the

state of Montana off and away from the premises of a
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brewery, and which structure is equipped with refrigeration
or cooling apparatus for the storage of beer and from which
a brewer may sell or distribute beer as permitted by this
code.

1264 -4Subwarehouset-means-a-buitding-or-structure-cwned

or-operated-by-a-licensed--beer--wheiesaler—-sr-—tablie--wine

distributory--iecated--ak--a--site-in-Montana-cther-than-the

aite—of-such-beer-whoiesaterta-or-+tablte--wine--diseributorts

warehouse--sr--principat-piace-cf-business;-and-used-for-the

receivingy-steraqer-and-distribution-of-beer-or--tabie—-wine

as-parmikbed-by-this-coder

t19¥(21) "Table wine" means wine as defined below which
contains not more than 14% alcohol by volume.
+28}3(22) "Warehouse" means a building or structure

toecated-in-Montana owned or operated by a licensed beer

wholesaler er--table--wine--distributor for the receiving,

storage, and distribution of beer or-tabie-wine as permitted
by this code.

t2:y(23) "Wine" means an alcoholic beverage made from
the normal alcoholic fermentation of the juice of sound,
ripe fruit or other agricultural products without addition
or abstraction, except as may occur in the usual cellar
treatment of clarifying and aging, and that contains not
less than 7% or more than 24% of alcohol by volume. Wine

may be ameliorated to correct natural deficiencies,

-4~ HB 32
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sweetened, and fortified in accordance with applicable
federal regulations and the customs and practices of the
industry. Other alcoholic beverages not defined as above
but made in the manner of wine and labeled and sold as wine
in accordance with federal requlations are also wine."
Section 2. Section 16-3-101, MCA, is amended to read:
"16-3-101. Liquor dispensed only in accordance with
code. No brewer, beer importer, distiller, or manufacturer
of liguor shall, within the state, by himself, his clerk,
servant, or agent, give to any person any liguor except as
may be permitted by and in accordance with the rules made
under this code."
Section 3. Section 16-3-104, MCA, is amended to read:
“16-3-104. Common carriers to purchase beer from

brewer, beer importer, or wholesaler. It shall be unlawful

for the operator of any common carrier or its employees to
make sale of or dispose of any beer or malt liquers except
such as shall have been lawfully acquired or purchased from

a duly licensed brewer, beer importer, or wholesaler."

Section 4. Section 16-3-201, MCA, is amended to read:
"16-3-201. Possession, manufacture, importation, or
disposal of beer in manner other than prescribed unlawful.
It shall be unlawful to manufacture, import, sell or dispose
of, or possess for the purpose of sale beer of any kind or

character of an alcoholic content greater than herein
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prescribed or other than in the manrer permitted by this
code.”
Section 5, Section 16-3-211, MCA, is amended to read:

"16-3-211. Monthly report of brewer or beer importer

~- inspection of books and premises. Every brewer and every
beer importer licensed to do business in this state shall,
on or before the 15th day of each month, in the manner and
form as shall be prescribed by the department, make an exact
retﬁrn to the department of the amount of beer manufactured
or imported by him and the amount sold by him in the
previous month and of his inventory. The department shall
have the right at any time to make an examination of any

brewer's or beer importer's books and of his premises and

otherwise check the accuracy of any such return or to check
the alcoholic content of beer manufactured or imported by
him."

section 6. Section 16-3-212, MCA, is amended to read:

"16-3-212. Brewers' or beer importers’ sales to

wholesalers lawful. It shall be lawful for any licensed
brewer to sell or dispese-ef deliver beer manufactured by

him to any licensed wholesaler., It shall be lawful Ffor any

licensed beer importer to sell or deliver beer imported by

him to any licensed wholesaler,"

Section 7. Section 16-3-213, MCA, is amended to read:

"16-3-213. Brewers Or beer importers not to retall

~b- HB 32
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beer ~- original package exception. It shall be unlawful for

any brewer or breweries or beer importer to have or own any

permit to sell or retail beer at any place or premises, it
being the declared intention tc prohibit brewers and beer
importers from engaging in the retail dispensation of beer;
provided, however, that this shall not be so construed as to
prohibit breweries from making sale and delivery of beer
manufactured by them, in original packages, at either
wholesale or retail."”
Section-8:-~Sectiton--16-3-214;-MECA7-ts—amended-to-read:

436-3-2347--Beer—saies-by-brewers and--bheer—-imperters:

Subject-—to--the--iimitations--and-restrictions—contatned-in

this-codes-any-brewer or-any-beer-importer duly-iticensed--as

such--by--the-bnited-States-of-America-who-manufactures-beer

in or-importa-hesr-ints the-state-of-Montanar—-npen--payment

of--the--annuai--ticansa——fee--imposed--by-16-4-59t-and-upon
presenting-—-satisfactery--evidence-—-eo-—-the--department——-nas
required-—-by--16-4-1017-shati-be-iicensed-by-tha-deparetmenty
tn-aceordance-with~the-provistons—-of—-this--cede--and--aueh
rutes-as-may-be-prescribed-by-the-deparements-to+
t14--seii-and-detiver-beer-tos
tay--a-vendarsy
tbi--any--ltecensess--who-—are-entitied-te-purchase-beer

fram-a-brewer or-bear-importer under-this-ceode;-or

tey--the-pubiies—or
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{2y-—-do-any-one-or--more--of--speh--nets--of--sate--and
detivery-of-beerst
Section 8. Section 16-3-221, MCA, is amended to read:

"16-3-221. 1Illegal acts by brewers or beer importers.

It is wunlawful for any brewer or beer importer or any

officer, agent, or representative of any brewer or beer
importer tos

(1) coerce, or attempt to coerce, or persuade any
person licensed to sell beer at wholesale to enter into any
agreement or to take any action which would violate or tend
to viclate any of the laws of this state or any rules
promulgated by the department;

{2) sell its products in the state without a written
contract, which conforms to the provisions of 16-3-221
through 16-3-226, with each appointed licensed wholesale
distributor;

(3) designate or allow more than one wholesale
distributor to sell or distribute a specific brand of the

brewer 's or beer importer's products to retail licensees in

the same area, provided that nothing herein shall prohibit

the brewer or beer importer from designating more than one

wholesale distributor to sell or distribute different brands
of the same manufacturer to retail licensees in the same
area; and

(4) cancel or terminate, except for just cause or in

-8- HB 32



10
11
12
13
14
15
16
17
18
192
20
21
22
23
24

25

HB 0032/02

accordance with the current terms and standards established

by the brewer or beer importer them equally applicable to

all wholesalers, any agreement or contract, written or oral,
or the franchise of any wholesaler existing on January 1,
1974, or thereafter entered into teo sell beer manufactured

by the brewer or imported by the beer importer. A brewer or

beer importer may, notwithstanding the preceding sentence,
make rteasonable classifications among wholesalers. If a

brewer or beer importer cancels or terminates a wholesaler's

franchise, the brewer or beer importer has the burden of

proving the classification was reasonable and not arbitrary.
After July 1, 1974, the provisions of 16-3-221 through
16-3-226 shall be a part of any franchise, contract,
agreement, or ungderstanding, whether written or oral,
between any wholesaler of beer licensed to do business in

this state and any manufacturer or beer importer doing

business with the licensed wholesaler just as though the
provisions had been specifically agreed upon between the

wholesaler and the manufacturer or beer importer."

Section 9. Section 16-3-222, MCA, i1s amended to read:
*16~3-222. Mandatory provisions of brewer-wholesaler

or beer importer-wholesaler contracts, agreements, and

franchises. BRll contracts, agreements, or franchises between

a brewer and a wholesaler or a beer importer and a

wholesaler shall specifically set forth or contain the
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following:

(1} that the brewer or beer importer or any officer,
agent, or representative of any brewer or beer importer and
the wholesaler involved mutually shall determine the size or
extent of the area in which the wholesaler may sell or

distribute the products of the brewer or beer importer to

the retail licensees. Said territory will be the territory
agreed ‘upon between the wholesaler and brewer or the

wholesaler and beer importer and may not be changed without

the mutual consent of both the wholesaler and brewer or the

wholesaler and beer importer.

(2) the agreed-upon brands of the brewer or beer
importer to be sold by the wholesaler:

(3} that the brewer or beer importer recognizes that

the wholesaler is free to manage his business in the manner
the wholesaler deems best and that this prerogative vests in
the wholesaler the exclusive right to establish selling
prices, to select the brands he wishes to handle, to
determine the effort and resources the wholesaler will exert
to develop and promote the sale of the brewer's Or beer
importer's products handled by the wholesaler;

{4) a procedure for the review of alleged wholesaler
deficiencies, including the submissign in writing to the

wholesaler by the brewer or beer importer of said

deficiencies, 1if the deficiencies are susceptible of

-10- HB 32
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correction and if the wholesaler desires to correct said
deficiencies, and that a reasonable period of time shall be
given the wholesaler for rectification of said deficiencies
prior to any notice of intent to terminate;

{5) a termination clause providing that the brewer or
beer importer shall deliver, in writing, to the wholesaler a
60-day notice of intent to terminate the agreement,
contract, or franchise.”

Section 10, Section 16-3-223, MCA, is amended to read:

*16-3-223. Transfer of wholesaler's interest in
business. A wholesaler shall have the right to sell or
transfer his business or an interest in his business to any
person or to one or more members of his family or heirs or
legatees, whether the wholesaler operates as an individual,
a partnership, or corporation. Provided, however, the

consent of the brewer or beer importer in writing is

required for such transferee to continue as & wholesaler of

said brewer or beer importer, which consent shall consider

the personal, financial, and managerial respconsibilities and
capabilities of such transferee and which consent shall not
unreasonably be withheld.”
Section 11. Section 16-3-224, MCA, is amended to read:
"16-3-224. Contractual or franchise relationship --
existence by actions. The dolng or accomplishing of any of

the following acts constitutes prima facie evidence of a
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contractual or franchise relationship between a licensed

wholesaler and a brewer or beer importer within the

contemplation of 16-3-221 through 16-3-226:
(1) the shipment, preparatien for shipment, or

acceptance of any order by any brewer or beer importer or

its agent for any beer to a licensed wholesaler within this
state;

{2) the payment by any licensed wholesaler within this
state or the acceptance of payment by any brewer or beer
importer or its agent for the shipment of an order of beer
intended for sale within this state."

Section 12. Section 16-3-225, MCA, is amended to read:

"16-3-225. Injunction to prevent franchise
cancellation. Any court of competent jurisdiction may enjoin

the cancellation or termination of a franchise or agreement

between a wholesaler and a brewer or between a wholesaler

and a beer importer at the instance of a wholesaler who is

or would be adversely affected by the cancellation or
termination. In granting an injuynction, the court shall

pravide that the brewer or beer importer shall not supply

the customers or territory of the wholesaler who is

servicing the territory or customers through other

distributors or means while the injunction is in effect.™
Section 13. Section 16-3-226, MCA, is amended to read:

"16-3-226. Brewer-wholesaler ar beer

-12- HB 32
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importer-wholesaler agreements filed with department. An

exact copy of all agreements, contracts, or franchises

between a brewer or beer importer and a wholesaler shall be

filed with the department as a public document and shall be
available to any of the parties to a dispute. The
department, upen the instigation of any action in a court of
record, shall file an exact certified copy of the agreement
with the court for the court's consideration in determining
any matter before it. Any contracts, aqreements, or
franchises not upon record with the department shall not be
considered by any court as having any force or effect.”
Section 14. Section 16-3-230, MCA, is amended to read:
116-3-230., Out-of-state beer required to be shipped to
wholesaler. All beer manufactured outside of the state of
Montana and shipped'into Montana shall be consigned to and
shipped, either directly or via a licensed storage depot, to
a licensed wholesaler and by him unloaded into his warehouse
in Montana oOr Subwarehouse in Montana. A brewer or beer
importer may sell only to wholesalers from a storage depot
in Montana and shall maintain records of ail beer., including
the name or kind received, on hand, and sold, which records
may at all times be inspected by any representative of the
department. Said wholesaler shall distribute said beer from
such warehouse or subwarehouse and shall keep records at nis

principal place of business of all beer, including the name
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or kind received, on hand, sold, and distributed. Said
records may at all times be inspected by any' member or
representative of the department."
Section 15. Section 16-3-241, MCA, is amended to read:
"16-3-241. Furnishing of fixtures or advertising

matter to retailers by brewers, beer importers, and

wholesalers unlawful -- exceptions. It shall be unlawful for

any brewer, beer importer, or wholesaler to lease, furnish,

give, or pay for any premises, furniture, fixtures,
equipment, signs, or any other advertising matter or any
other property tc any retail licensee, used or to be used in
the dispensation of beer in and about the interior or
exterior of the place of business of any licensed retailer,
or furnish, give, or pay for any repairs, improvements,
painting, or decorating on or within such premises;
provided, however, that it shall be lawful for a brewer,
beer importer, or wholesaler to furnish, give, or loan to a
retail licensee:

(1) Dbottle openers, can openers, and trays, with or
without advertising matter thereon;

(2) advertising matter or novelties, of a value of not

to exceed §50 per brewery or beer imperter in any calendar

year to any one retailer, for display use on the interior of
said retailer's place of business; .

{3) not more than twe illuminated or electrical signs,
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each of not more than 630 square inches in area, which signs
may bear the name, brand name, trade name, trademark, or
other designation indicating the name of the manufacturer of
beer and the place of manufacture, for display by the retail
licensee on and within the interior of his place cf business
or in the windows inside the place of business of the
licensed retailer and only if the particular brand of beer
so advertised on such signs is actually available for sale
on the licensee's premises at the time of such display: and

(4} maintenance or repair services on draft beer
equipment to keep it sanitary and in good working
condition."

Section 16. Section 16-3-242, MCA, ls amended to read:

"16-3-242. Financial interest in retailers prohibited.

No brewer, beer importer, or wholesaler shall advance or

loan money to or furnish money for or pay for or on behalf
of any retailer any license or tax which may be reguired to

be paid for any retailer, and no brewer, beer importer, or

wholesaler shall be financially interested, either directly
or indirectly, in the conduct or operation of the business

of a retailer. A brewer, beer importer, or wholesaler shall

be deemed to have such a financial interest within the
meaning of this section if:

(1) such brewer, beer importer, or wheolesaler owns or

holds any interest in or a lien or mortgage against the
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retailer or his premises;

(2) such brewer, beer importer, or wholesaler 1s under

any contract with a retailer concerning future purchases
and/or sale of merchandise by one from or toc the other;

(3) any retailer holds an interest, as a stockholder
or otherwise, in the business of the wholesaler.”

Section 17. Section 16-3-243, MCA, is amended to read:

"16-3-243. Seven-day credit limitation. No sale or
delivery of beer shall be made to any retail licensee except
for cash paid within 7 days after the delivery thereof, and

in no event shall any brewer, bear importer, or wholesaler

extend more than 7 days' credit on account of such beer to a
retail licensee, nor shall any retail licensee accept or
receive delivery of such beer without agreement to pay in
cash therefor within 7 days from delivery therecf. A
correctly dated check which is honored upon presentment
shall be considered as cash within the meaning of this code.
Any extension or acceptance of credit in violation hereof
shall be regarded and construed as rendering or rec¢eiving
financial assistance, and the licenses of brewers, beer
importers, wholesalers, and retail licensees involved in
violation hereof shall be suspended or revoked, as
determined by the department in its discretion.”

Section 18. Section 16-3-244, MCA, is amended‘to read:

"16-3-244. Beer advertising limitations. It shall be
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lawful to advertise beer containing not more than 7% of
alcohol by weight, as defined and regulated, subject to the

restrictions on brewers and beer importers contained in

16-3-24)1 of this c¢ode and subject to the following
restrictions on retailers. WNo retail licensee shall display
or permit to be displayed on the exterior portion or surface
of such retailer's place of business or on the exterior
portion or surface of any building of which said place of
business is a part or on any premises adjacent thereto,
whether any of such premises be owned or leased by the
retailer, any sign, poster, or advertisement bearing the
name, brand name, trade name , trademark, or other
designation indicating the manufacturer, brewer, beer
imggrter, wholesaler, or place of manufacture of any beer
whatsoever."

Section 19. Section 16-4-101, MCA, is amended to read:

"l6-4-101. Applications for sale, import, or
manufacture of beer —- gualifications of applicant. (1) Any

person desiring to manufacture, import, or sell beer under
the provisions of this code shall first apply to the
department for a permit license to do sc and pay with such
application the license fee prescribed. The department shall
reguire of such applicant satisfactory evidence that the
applicant 15 of good moral character and a law-abiding

person.
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{2) Upen being satisfied, from such application or
otherwise, that such applicant is gualified, the department
shall issue such license to such person, which license shall
be at all times prominently displayed in the place of
business of such applicant.

(3) If the department shall find that such applicant
is not qualified, ne license shall be granted and such
license fee shall be returned."”

Section 20. Section 16-4-401, MCA. is amended to read:

“"16-4-401. License as privilege -- criteria Ffor
decision on application, {1) A license under this code is a
privilege which the state may grant to an applicant and is
not a right to which any applicant is entitled.

(2) Except as provided in subsection (6), in the case
of a license that permits on-premises consumption, the
department must find in every case in which it makes an
order for the issuance of a new license or for the approval
of the transfer of a license that:

(a) in the case of an individual applicant:

(i) the applicant will not possess an ownership
interest in more than one establishment licensed under thisg
chapter for all-beverages sales;

(ii) the applicant or any member of his immediate
tamily is without financing from or any affiliation to a

manufacturer, importer, bottler, or distributor of beer,
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wine, or ligquor;

(iii) the applicant is a resident of the state and is
gqualified to vote in a state election:

(iv} the applicant's past record and present status as
a purveyor of alccholic beverages and as a businessman and
citizen demonstrate that he is likely to operate his
establishment in compliance with all applicable laws of the
state and local governments; and

(v) the applicant is not under the age of 19 years;
and

(b} in the case of a corporate applicant:

(i) the owners of at 1least 51% of the outstanding
stock meet the requirements of subsection (2){a)(iii);

{ii} each owner of 10% or more of the outstanding stock
meets the requirements for an individual applicant listed in
subsection {2){(a) of this section;

(iii} the corporation is authorized to do business in
Montana; and

{iv) in the case of a corporation not listed an a
national stock exchange, each owner of stock meets the
requirements of subsection (2)(a)(i}.

{3) In the case of a license that permits only
off-premises consumption, the department must find in every
case in which it makes an order for the issuance of a new

license or for the approval of the transfer of a license
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that:

fa) in the case of an individual applicant:

{i) the applicant will not possess an ownership
interest in more than one egtablishment licensed under this
chapter for all-beverages sales;

(ii) the applicant or any member of his immediate
family is without financing from or any affiliation to a
manufacturer, importer, bottler, or distributor of beer,
wine, or liquor:

(iii) the applicant has not been convicted of a felony
or, if the applicant has been convicted of a felony, his
rights have been restored;

(iv) the applicant's past record and present status as
a purveycr of alcoholic beverages and as a businessman and
citizen demonstrate that he is likely to operate his
establishment in compliance with all applicable laws of the
state and local governments; and

{v) the applicant is not under the age of 19 vyears;
and

{b) in the case of a corporate applicant:

{i) the owners of at least 51% of the outstanding
stock meet the requirements of subsection (3)(a){iii);

(ii) each owner of 10% or more of the outstanding stock
meets the requirements for an individual listed in

subsection (3)(a) of this section; and
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{iii) the corporation is authorized to do business in
Montana.

(4) In the case of a license that permits the
manufacture, importing, or wholesaling of an alcoholic
beverage, the department must find in every case in which it
makes an order for the issuance of a new license or for the
approval of the transfer of a license that:

{a) in the case of an individual applicant:

(i} the applicant has no ownership interest in any
establishment licensed under this chapter for retail
alcoﬁolic beverages sales:

(ii) the épplicant has.not been convicted of a felony
or, if the applicant has been convicted of a felony, his
rights have been restored;

(iii) the applicant's past record and present status as
a purveyor of alcoholic beverages and as a businessman and
citizen demonstrate that he is likely to operate his
establishment in compliance with all applicable laws cof the
state and local gowvernments;

{iv) the applicant is not under the age of 19 years;
and

(v) an applicant for a wheolesale license is neither a
manufacturer of an alcoholic beverage nor is owned or
controlled by a manufacturer of an alcoholic beverage; and

{b) 1in the case of a corporate applicant:
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(i) the owners of at least 51% of the outstanding
stock meet the requirements of subsection (4)(a)(ii);

(ii} each owner of 10% or more of the ocutstanding stock
meets the requirements for an individual 1listed in
subsection (4)(a) of this section;

(iii) an applicant for a wholesale license is neither a
manufacturer of an alccholic beverage nor is owned or
contrelled by a manufacturer of an alccholic bewverage; and

(iv) the corporation is authorized to do business in
Montana.

{5) 1In the case of a corporate applicant, ' the
requirements of subsections (2)(b), (3)(b), and (4)(b} apply
separately tc each class of stock.

(6) The provisions of subsection (2} do not apply to
an applicant for or holder of a license pursuant to
16-4-302,"

Section 21, Section 16-4-407, MCA, is amended to read:

"16-4-407. Bxpiratien Suspension or revocation of

licenses. Bach July 1, the department shall issue licenses
to brewers, beer importers, wholesalers, or retailers or for
the retail sale of alcoholic beverages on an annual basis
and at such fees as are prescribed by law, and such licenses
are subject to suspension or revocation under 16-4-406 after
midnight of June 30 of the succeeding year if the annual

renewal fees required by 16-4-501 are not paid. The
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department shall notify each applicant for an original
license or renewal that he should inform himself of
applicable provisions of federal law which may require a
permit from a federal agency."”

Section 22. Section 16-4-501, MCA, is amended to read:

"16~4-501. License and permit fees. {l) Each beer
licensee licensed to sell either beer or table wine only, or
both beer and table wine, under the provisions of this code,
shall pay an annual license fee as follows:

{(a) each brewer and each beer importer, wherever

located, whose product is sold or offered for sale within
the state, $500; for each storage depot, $400;

{b) each beer wholesaler, $400; each table wine
distributor, $400;

(¢} each beer retailer, $200; with a wine license
amendment, an additional $200;

(d) for a license to sell beer at retail for
off-premises consumption only, the same as a retail beer
license; for a 1license to sell table wine at retail for
cff-premises consumption only, either alone or in
conjunction with beer, $200;

{e) any unit of a nationally chartered veterans'
organization, §50.

(2) The permit fee under 16-4-301(1) is computed at

the rate of $15 a day for each day beer and table wine are
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sold at those events lasting 2 or more days but in no case
be less than $30.

(3) The permit Ffee under 16-4-301(2} is $10 for the
sale of beer and table wine only or $20 for the sale of all
alcoholic beverages.

(4) Passenger carrier licenses shall be issued upon
payment by the applicant of an annual license fee in the sum
of §300.

(5) The annual license fee for a license to sell wine
on the premises, when issued as an amendment to a beer-only
license, is $200.

{6) The annual fee for resort retail liquor licenses
within a given resort area shall be $2,000 for each license.

(7) Each licensee licensed under the quotas of
16-4-201 shall pay an annual license fee as follows:

{a) except as hereinafter provided, for each license
outside of incorparated cities and incorporated towns or in
incorporated cities and incorporated towns with a population
of less than 2,000, $250 for a unit of a nationally
chartered veterans' organization and $400 for all other
licensees;

(b} except as hereinafter provided, for each license
in incorporated cities with a population of more than 2,000
and less than 5,000 or within a distance of 5% miles thereof,

measured in a straight line from the nearest entrance of the
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premises to be licensed to the nearest boundary of such
city, §350 for a unit of a nationally chartered veterans’
organization and $500 for all cther licensees:

(c) except as hereinafter provided, for each license
in incorporated cities with a population of more than 5,000
and less than 10,000 or within a distance of 5 miles
thereof, measured in a straight 1line from the nearest
entrance of the premises +to be 1licensed to the nearest
boundary of such city, $500 for a unit of a nationally
chartered veterans' organization and $650 for all other
licensees;

(d) for each 1license in incorporated cities with a
population of 10,000 or more or within a distance of 5 miles
thereof, measured in a straight 1line from the nearest
entrance of the premises to be licensed to the nearest
boundary of such city, $650 for a unit of a nationally
chartered wveterans' organization and $800 for all other
licensees;

te} the distance of S miles from the corporate limits
of any incorporated cities and incorporated towns is
measured in a straight line from the nearest entrance of the
premises ta be licensed to the nearest boundary of such city
or town; and where the premises of the applicant to be
licensed are situated within 5 miles of the corporate

boundaries of two or more incorporated cities or
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incorporated towns of different populations, the license fee
chargeable by the larger incorporated city or incorporated
town applies and shall be paid by the applicant. When the
premises of the applicant to be licensed are situated within
an incorporated town or incorporated city and any portion of
the incorporated town or incorporated city is without a
S-mile limit, the license fee chargeable by the smaller
incorporated town or incorporated city applies and shall be
paid by the applicant.

(£} an applicant for the issuance of an original
license to be located in areas described in subsection (d)
of this subsection shall provide an irrevocable letter of
credit from a financial institution that guarantees that
applicant's ability tc pay a $20,000 license fee. A
successful applicant shall pay a one-time original license
fee of $20,000 for any such 1license issued. The one-time
license fee of $20,000 shall not apply to any transfer or
renewal of a license duly issued prior to July 1, 1974. All
licenses, however, are subject to the annual renewal fee.

(8) The fee for one all-beverage license to a public
airport shall be $800. This license is nontransferable.

(9) The license fees herein provided for are exclusive
of and in addition to other license fees chargeable in
Montana for the sale of alcoholic beverages.

(10) In addition to other license fees, the depar tment
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of revenue may require a licensee to pay a late fee of
33 1/3% of any 1license fee delinquent on July 1 of the
renewal year, 66 2/3% of any 1license fee delinguent on
August 1 of the renewal year, and 100% of any license fee
delingquent on September 1 of the renewal year."

NEW SECTION. Section 23. Extension of authority. Any
existing authority of the department of revenue to make
rules on the subject o©of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 24. Authority to proceed with
rulemaking. The department of revenue  may initiate
rulemaking proceedings under section 24 23 on or after
passage and approval of this act, but no rules under section
24 23 may be made effective prior to the effective date of
sections 1 through 23 22.

NEW SECTION. Section 25. Effective date. (1) Sections
1 through 23 22 and this subsection (1) are effective July
1, 1498s.

(2) Sections 24 23, 25 24, and this subsection (2) are
effective on passage and approval.

-End~
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HOUSE BILL NO. 32
INTRODUCED BY KEENAN
BY REQUEST OF THE DEPARTMENT OF REVENUE
AND THE REVENUE OVERSIGHT COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A BEER
IMPORTER LICENSE, LICENSING CRITERIA, AND PROCEDURES FOR
IMPORTING BEER INTO MONTANA; DEFINING *IMPORT*; ESTABLISHING
A LICENSE FEE; RAMENDING SECTIONS 16-1-106, 16-3-101,
16-31-104, 16-3-201, 16-3-211 THROUGH 16-3-234 16-3-213,
16-3-221 THROUGH 16-3-226, 16-3-230, 16-3-241 THROUGH
16-31-244, 16-4-101, 16-4-401, 16-4-407, AND 16-4-501, MCA;

AND PROVIDING EFFECTIVE DATES.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 16-1-106, MCA, is amended to read:
“16-1-106. Definitions. A3 wused in this code, the

following definitions apply:

{1) “Agency agreement" means an agreement between the
department and a parson appeointed to sell liquor as a
commigsion merchant rather than as an employee.

(2) "Alcohcl®” means ethyl alcohol, also called
ethanol, or the hydrated oxide of ethyl.

{3} "Alcoholic beverage” means a compound produced and

sold for human consumption as a drink that contains more
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than .5% of alcohol by volume,

{4) ™“Beer” means a malt beverage ccntaining not more
than 7% of alcohol by weight.

(5} “"BEER IMPORTER" MEANS A PERSON OTHER THAN A BREWER

WHO IMPORTS MALT BEVERAGES.

£5%(6) "Brewer" means a person who preoduces malt
beverages.

t6¥(7) ‘"Department” means the department of revenue.

+#y(8) "Immediate family® means a spouse, dependent
children, or dependent parents.

+84{9) “"Import” means to transfer beer or table wine

from outside the state of Montana into the state of Montana

+83¢9¥(10) "Industrial use™ means a use described as
industrial use by the federal Alcohol Administration Act and
the federal rules and regulations of 27 CFR.

+94${183{11l) "Liquor” means an alcoholic beverage exceﬁt
beer and table wine.

+30y433y(12) "Malt beverage” means an alcoholic
beverage made by the fermentation of an infusion or
decoction, or a combination of both, in potable brewing
water, of malted barley with or without hops or their parts
or their products and with or without other malted cereals
and with or without the addition of unmalted or prepared
cereals, other carbohydrates, or products prepared therefrom

and with or without other wholesome products suitable for

2= HB 32
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human food consumption.

t3331¢329(13) "Package" means a container or receptacle
used For holding an alcoholic beverage.

t323£33¥(14) "Posted price” means the retail price of
liquor as fixed and determined by the department and in
addition thereto an excise and license tax as provided in
this code.

+331$243(15) "Proof gallon*® means a U.S. gallon of
liquor at Gondegrees on the Fahrenheit scale that contains
50% of alcohol by volume.

£34y£154(16) "Public place" means a place, building, or
conveyance to which the public has or may be permitted to
have access and any place of public resort,

£1534363(17) "Rules® wmeans rules published by the
department pursuant to this code,

t363{173(18) "State liquor Ffacility"” means a facility
owned or under control of the department for the purpose of
receiving, staoring, transporting, or selling alcoholic
beverages.

+3734304(19) “"State liguor store" means a retail store
operated by the department in accocrdance with this code for
the purpose of selling liquor.

+303439y(20) "Storage depot" means a building or
structure owned or operated by a brewer at any point in the

state of Montana off and away from the premises of a
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brewery, and which structure is equipped with refrigeration
or cooling apparatus for the storage of beer and from which
a brewer may sell or distribute beer as permitted by this
code.

+2684-"Snbwarehouse’-means-a-buiiding-or-structure-owned

or-operated-by-a-iicenssd--beer--wholesater--or--table--wine

distributory-~iocated--at--a--site-itn-Montana-ether—than-the

siee-of-such-heer-wholessterts-or-table——-wine—-diseributorts

warehounse--sr-—principal-piace-of-businens;-and-used-for-the

receivingz-storagey-and-distribution-of-beer-or-—-table—-wine

as-permitted-by-this-codes

+393(21} "Table wine®" means wine as defined below which
contains not more than 14% alcohol by volume,
+204{22) “"Warehouse” means a building or structure

located-in-Mantana owned or operated by a licensed ‘“beer

wholesaler ar-—table--wine--distributer for the receiving,

storage, and distribution of beer ar-table-wine as permitted
by this code.

¢213(23) "Wine" means an alccholic beverage made from
the normal alcoholic Fermentation of the juice ef sound,
ripe fruit or other agricultural products without addition
aor abstraction, except as may occur in the usual cellar
treatment of clarifying and aging, and that contains noct
less than 7% or more than 24% of alcohal by volume., Wine

may be ameliorated to correct natural deficiencies,
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sweetened, and fortified in accordance with applicable
federal requlations and the customs and practices of the
industry. Other alcoholic beverages not defined as above
but made in the manner of wine and labeled and sold as wine
in accordance with federal regulations are also wine.”
Section 2. Section 16-3-101, MCA, is amended to read:
"16-3-101. Liquor dispensed only in accordance with
code. No brewer, beer importer, distiller, or manufacturer
of liquor shall, within the state, by himself, his clerk,
servant, or agent, give to any person any liquor except as
may be permitted by and in accordance with the rules made
under this code."
Section 3. Section 16-3-104, MCA, is amended to read:
*16-3-104, Common carriers to purchase beer from

brewer, beer importer, or wholesaler. It shall be unlawful

for the operator of any common carrier or its employees to
make sale of or dispose of any beer or malt liquors except
such as shall have been lawfully acquired or purchased from

a duly licensed brewer, beer importer, or wholesaler."”

Section 4. Section 16-3-201, MCA, is amended to read:
*16-3-201. Possession, manufacture, importation, ar
disposal of beer in manner other than prescribed unlawful.
It shall be unlawful to manufacture, import, sell or dispose
of, or possess for the purpose of sale beer of any kind or

character of an alccholic content greater than herein
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prescribed or other than in the manner permitted by this
code. "
Section 5. Section 16-3-211, MCA, is amended to read:

"16-3-211. Monthly report of brewer or beer importer

-~ inspection of books and premises. Every brewer and every
beer importer licensed to do business in this state shall,
on or before the 15th day of each month, in the manner and
form as shall be prescribed by the department, make an exact
return te the department of the amount of beer manufactured
or_ imported by him and the amount scld by him in the
previous month and of his inventory. The department shall

have the right at any time to make an examination of any

brewer's or beer importer's books and of his premises and
otherwise check the accuracy of any such return or to check
the alcoholic content of beer manufactured or imported by
him."

Section 6. Section 16-3-212, MCA, is amended to read:

"16-3-212. Brewers' or_ beer importers' ' sales ta

wholesalers lawful. It shall be lawful for any licensed
brewer to sell or dispose-of deliver beer manufactured by

him to any licensed wholesaler. It shall be lawful For any

licengsed beer importer to sell or deliver beer imported by

him to any licensed wholesaler."

Section 7. Section 16-3-213, MCA, is amended to read:

*16-3-213. Brewers or beer importers not to retail
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beer -- original package exception. It shall be unlawful for

any brewer or breweries gr beer importer to have or own amy

permit to sell or retail beer at any place or premises, it
being the declared intention to prohibit brewers and beer
importers from engaging in the retail dispensation of beer;
provided, however, that this shall not be so construed as to
prohibit breweries from making sale and delivery of beer
manufactured by them, in original packages, at either
wholesale or retail."
Section-8---Section—-16-3-2147-MEA7-is—amended-to-reads

23 g~3-23 4 ——PBeer-satea-by-brewvers and--beer-—importers-

Subject--to—-the-—limitations——and-restrictions-contained-in

this-codey-any-brewer or-any-beer-importer duly-iicensed--as

such--by--the-tnited-Skates-of-America-vho-manufactures-beer

in ar—imports-beer-inte the-state-of-MNontanay--upsa--payment

of-—-the--annusi--iicense-—fee--impesed--by-16-4-561-and-upen
presenting--satisfactory--evidence--to--the--department---as
required--by—-15-4-18t7-shati-be-iicensed-by-the-department;
in-aceordance-with-the-provisions--of-~this--code--and--such
rutes-as-may-be—prescribed—by-the-departmentr-tor
t1}-——~seli-and-detiver-beer-tos
ta)-——a-vendors
tby~—any--licensess—-wha--are-entitied-to-purchase-beer

Erom—a-brewer or-beer—imporesr under-this-codes-or

tey--the-pabiier-or
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fii--do—any-ane~or-—mafe-—o€--sueh-—&cts-—ai--aaie~ﬂand
dedivery-af-hewr i
Section 8. Section 16-1-221, MCA, is amended to read:

"16-3-221. Illegal acts by brewers or beer Importers.

It is unlawful for any brewer or beer importer or any

officer, agent, ot representative of any brewer or beer
importer to:

{1} coerce, .or attempt to coerce, or persuade any
person licensed to sell beer at wholesale to eater into any
agreement or to take any action which would vioiate or tend
to violate any of the laws of this state or any rules
promulgated by the department:

{2) sell its products in the state without a written
contract, which conforms to the provisions of 16-3-221
through 16-3-226, with each appointed licensed wholesale
distributor;

{3) designate or allow more than one wholesale
distributor tc sell or distribute a specific brand of the

brewer's or beer importer's products to retail licensees in

the same area, ptovided that nothing herein shall prohibit
the brewer or beer importer from designating more than one
wholesale distributor to sell or distribute different brands
of the same manufacturer to retail licensees in the same
area; and

{(4) cancel or terminate, except for just cause or in

~B- HB 32
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accordance with the current terms and standards established

by the brewer or_beer importer then equally applicable to

all wholesalers, any agreement or contract, written or oral,
or the franchise of any wholesaler existing on January 1,
1974, or thereafter entered intc to sell beer manufactured

by the brewer or imported by the beer importer. A brewer or

beer importer may, notwithstanding the preceding sentence,
make reascnable classifications among wholesalers. If a

brewer or beer importer cancels or terminates a wholesaler's

franchise, the brewer or beer importer has the burden of

proving the classification was reasonable and not arbitrary.
After July 1, 1974, the provisions of 16-3-221 through
16-3-226 shall be a part of any franchise, - contract,
agreement, or understanding, whether written or oral,
between any wholesaler of beer licensed to do business in

this state and any manufacturer or beer importer doing

business with the licensed wholesaler just as though the
provisions had been specifically agreed upon between the

wholesaler and the manufacturer or beer importer.”

Section 9. Section 16-3-222, MCA, is amended to read:
“16-1-222. Mandatory provisions of brewer-wholesaler

or beer importer-wholesaler contracts, agreements, and

franchises. All contracts, agreements, or franchises between

a brewer and a wholesaler or a beer importer and a

wholesaler shall specifically set forth or contain the
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fellowing:

{1} that the brewer or beer importer or any officer,

agent, or representative of any brewer or beer importer and

the wholesaler involved mutually shall determine the size or
extent of the area in which the wholesaler may sell or

distribute the products of the brewer or beer importer to

the retail licensees. Said territory will be the territory
agreed upon between the wholesaler and brewer or the

wholesaler and beer importer and may not be changed without

the mutual consent of both the wholesaler and brewer or the

wholesaler and beer importer.

(2) the agreed-upon brands of the brewer or beer
importer to be sold by the wholesaler;

(3) that the brewer or beer importer recognizes that

the wholesaler is free to manage his business in the manner
the wholesaler deems best and that this prerogative vests in
the wholesaler the exclusive right to establish selling
prices, to select the brands he wishes to handle, to
determine the effort and resources the wholesaler will exert
to develop and promote the sale of the brewer's or beer
iﬂEQEEEELE products handled by the wholesaler;

(4) a procedure for the review of alleged wholesaler
deficiencies, including the submission in writing to the

wholesaler by the brewer or beer importer of 3aid

deficiencies, if the deficiencies are susceptible of
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correction and if the wholesaler desires to correct said
deficiencies, and that a reasonable period of time shall be
given the wholesaler for rectification of said deficiencies
prior to any notice of intent to terminate;

(3} a termination clause providing that the brewer or
beer imparter shall deliver, in writing, to the wholesaler a
60-day notice of intent to terminate the agreement,
contract, or franchise." i

Section 10. Secticn 16-3-223, MCA, is amended to read:

"16~-3-223. Transfer of wholesaler's interest in
business. A wholesaler shall have the right to sell or
transfer his business or an interest in his business to any
person or to one or more members of his family or heirs or
legatees, whether the wholesaler operates as an individual,
a partnership, or corporation. Provided, however, the

consent of the brewer or beer importer in writing is

required for such transferee to continue as a wholesaler of

2aid brewer or beer importer, which consent shall consider

the personal, financial, and managerial responsibilities and
capabilities of such transferee and which consent shall not
unreasonably be withheld."
Section 11. Section 1§-31-224, MCA, is amended to read:
"16-3-224. Contractual or franchise relationship --
existence by actions. The doing or accomplishing of any of

the following acts constitutes prima Facie evidence of .a
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contractual or Eranchise relationship between a licensed

wholesaler and a brewer or beer importer within the

contemplation of 16-3+221 through 16-3-226:
(1) the shipment, preparation for shipment, or

acceptance of any order by any brewer or beer importer or

its agent for any beer to a licensed wholesaler within this
state;

(2) the payment by any licensed wholesaler within this
state or the acceptance of payment by any brewer or beer
importer or its agent for the shipment of an order of beer
intended for sale within this state.®

Section 12. Section 16-3-225, MCA, is amended to read:

"16-31-225. Injunction to prevent franchise
cancellation. Any court of competent jurisdiction may enjoin

the cancellation or terminaticn of a franchise or agreement

between a wholesaler and a brewer or between a wholesaler

and a beer importer at the instance of a wholesaler who is

or would be adversely affected by the cancellation or
termination. In granting an injunction, the court shall

provide that the brewer of beer importer shall not supply

the customere or territory of the wholesaler who is

servicing the territory or ‘customers through other

distributors or means while the injunction is in effect.”
Section 13. Section 16~3-226, MCA, is amended Lo read:

"16-3~226. Brewer-wholesaler or i beer

-12~ HB 32
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importer-wholesaler agreements filed with department. An
exact copy of all agreements, contracts, or franchises

between a brewer or beer importer and a wholesaler shall be

filed with the department as a public document and shall be
available to any of the parties to a dispute. The
department, upon the instigation of any action in a court of
record, shall file an exact certified copy of the agreement
with the court for the court's consideration in determining
any matter before it. any contracts, agreements, Or
franchises not upon record with the department shall not be
considered by any court as having any force or effect.”
Section 14. Section 16-3-230, MCA, is amended to read:
“16-3-230. Out-of-state beer required to be shipped to
wholesaler. All beer manufactured outside of the state of
Montana and shipped into Montana shall be consigned to and
shipped, either directly or via a licensed storage depot, to
a licenszed wholesaler and by him unlocaded into his warehouse
in Montana or Subwarehouse in Mcntana. A brewer or beer
importer may sell only to wholesalers from a storage depot
in Montana and shall maintain records of all beer,'including
the name or kind received, on hand, and sold, which records
may at all times be inspected by any representative of the
department. Said wholesaler shall distribute said beer from
such warehouse or subwarehouse and shall keep records at his

principal place of business of all beer, including the name
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or kind received, on hand, sold, and distributed. Said
records may at all times be inspected by any member or
representative of the department.”
Section 15. Section 16-3-241, MCA, is amended to read:
"16-3-241. PFurnishing of fixtures or advertising

matter to retailers by brewers, beer importers, and

wholesalers unlawful —- excepticns. It shall be unlawful for

any brewer, beer importer, cor wholesaler to lease, furnish,

give, or pay for any premises, furniture, fixtures,
equipment, signs, or any other advertising matter or any
other property to any retail licensee, used or to be used in
the dispensation of beer in and about the interior or
exterior of the place of business of any licensed retailer,
or furnish, give, or pay for any repairs, improvements,
painting.‘ or decorating on or within such premises;
provided, however, that it shall be lawful for a brewer,
beer importer, or wheclesaler to furnish, give, or loan to a
retail licensee:
k(l) bottle openers, can openers, and trays, with or
without advertising matter thereon;
(2) advertising matter or novelties, of a value of not

to exceed $50 per brewery or beer importer in any calendar

year to any one retailer, for display use on the interior of
said retailer's place of business;

(3} not more than two illuminated or electrical signs,
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each of not more than 630 square inches in area, which signs
may bear the naite, brand natie, tradé name, tradéMark, or
other deésgignatiol indicating the name of the manufacturer of
beer and the place of manufacture, For display by the retail
licensee on and within the interior of his placé of business
or in the windows inside the place of business of the
licensed retailer and only if the particular brand of beer
so advertised on such signs is actually available for sale
on the licensee's premises at the time of such display; and

(4) maintenance or repair sefvices con draft beer
equipment to keep it sanitary and in good working
condition.”

Section 16. Section 156-3-247, MCA, is amended to read:

"16-3-=242, Firnancial interest in retailers prohibited.

No brewer, beer importer, or whcolesaler shall advance or

loan moriey to or Furnish money for or pay fFor or on behalf
of any retailer any license or tax which may be required to

be paid for any retailer, and no brewer, beer importer, or

wholesaler shall be financially interested, either directly
or indirectly, in the conduc¢t ot operation of the business

of a retailer. A brewer, beer importer, or wholesaler shall

be deemed to have such a financial-interest within the
meaning of this section if:

(1} such brewer, beer importer, or wholeésaler owfis or

helds any interest in or a lien or mortgage against the
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retailer or his premises;

{7) such bréwer, beer importésr, or wholesalér is under

any ¢ontract with a refailer concerning future purchases
and/or sale of merchandise hy'one from or to the other;

{3y any retailer holds an interest, as a stockholder
or otherwise, in the business of the wholesaler."

Section 17, Section 16-3-243, MCA, is amended to read:

"16-3-243, Seven-day credit limitation. NO sale or
delivery of beer shall be made to any retail licénsee except
for cash péid within 7 days after the delivery thereof, and

in no event shall any brewer, beer importer, or wholesaler

extend more than 7 days' credit on account of such beer to a
retail licensee, nor shall any retail liceénsee accept or
receive delivery of such beer without agréement to pay in
cash therefor within 7 days from delivery therecf. A
correctly dated check which is honored upon presentment
stiall be considered as cash within the meaning of this code.
Any extension or acceptance of credit in violation hereof
shall be regarded and construed as rendering or receiving
financial assistance, and the licenses of brevers, beer
importers, wholesalers, and retail Ilicensees involved in
viplation  hereof shall be suspended or revokéd, as
determined by Ehe department in its discretion.®

Section 18. Section 16-3-244; MCA, is amendéd to read:

*16-3-244. Bemer advertising limitations. It shall be
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lawful to advertise beer containing not more than 7% of
alcohol by weight, as defined and regulated, subject to the

restrictions on brewers and beer importers contained in

16-3-241 of this code and subject to the following
restrictions on retailers. No retail licensee shall display
or permit to be displayed on the exterior portion or surface
of gsuch retailer's place of business or on the exterior
portion or gurface of any building of which said place of
business is a part or on any premises adjacent thereto,
whether any of such premises be owned or leased by the
retailer, any sign, poster, or advertisement bearing the
name, brand name, trade -name, trademark, or other
designation indicating the manufacturer, brewver, beer
imggrter, wholesaler, or place of manufacture of any beer
whatsoever.”

Section 19. Section 16-4-101, MCA, is amended to read:

"16-4-101. Applications for sale, import, or
manufacture of beer -- qualifications of applicant. (1) Any
person desiring to manufacture, import, or sell beer under
the provisions of this code shall first apply to the
department for a permit license to do so and pay with such
application the license fee prescribed. The department shall
require of such applicant satisfactory evidence that the
applicant is of good moral character and a law-abiding

person.
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(2} Upon being satisfied, from such application or
otherwise, that such applicant is qualified, the department
shall issue such license to such person, which license shall
be at all times prominently displayed in the place of
business of such applicant.

{3) IE the department shall Eind that such applicant
is not qualified, no 1license shall be granted and such
license fee shall be returned.,”

Section 20. Section 16-4-401, MCA, is amended to read:

"16-4-401., License as privilege -- criteria For
decision on application. (1) A license under this code is a
privilege which the state may grant to an applicant and is
not a right to which any applicant is entitled.

(2) Except as provided in subsection (6), in the case
of a license that permits on-premises consumption, the
department must find in every case in which it makes an
order for the issuance of a new license or for the approval
of the transfer of a license that:

(a) in the case of an individual applicant:

{i) the applicant will not possess an ownership
interest in more than one establishment licensed under this
chapter for all-beverages sales;

(ii) the applicant or any member of hig immediate
family is without financing from or any affiliation to a

manufacturer, importer, bottler, or distributor of beer,
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wine, or ligquor:

(iii) the applicant is a resident of the state and is
qualified to vote in a state election;

{iv) the applicant’'s past record and present status as
a4 purveyor of alcoholic beverages and as a businessman and
citizen demonstrate that he is likely to operate his
establishment in compliance with all applicable laws of the
state and lecal governments; and

{v) the applicant is not under the age of 19 vyears;
and

(b) in the case of a corperate applicant:

(i) the owners of at least 51% of the outstanding
stock meet the requirements of subsection {2)(a){iii);

(ii) each owner of 10% or more of the outstanding stock
meets the requirements for an individual applicant listed in
subsection {2){a) of this section;

{lii) the corporation is authorized to do business in
Montana; and

(iv) in the case of a corporation not listed on a
national stock exchange, each owner of stock meets the
requirements of subsection (2)(a)(i).

(3) In the case of a license that permits only
off-premises consumption, the department must £ind in every
case in which it makes an order for the issuance of a new

license or for the approval of the transfer of a license
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that:

(a) 1in the case of an individual applicant:

{i) the applicant will not possess an ounership
interest in more than one establishment licensed under this
chapter for all-beverages sales;

(ii) the applicant or any member of his immediate
family is without financing from or any affiliation to a
manufacturer, imggrter! pottler, or distributor of beer,
wine, or liquor;

(iii) the applicant has not been convicted of a <feloay
or, if the applicant has been convicted of a felony, his
rights have been restored;

{iv) the applicant's past record and present status as
a purveyor of alcoholic beverages and as a businessman and
citizen demonstrate that he is likely to operate his
establishment in compliance with all applicable laws of the
gtate and local govermments; and

{v) the applicant is not under the age of 19 years;
and

(b) in the case of a corporate applicant:

(i) the awners of at least 51& of the outstanding
stock meet the reguirements of subsection (3}{a}liii):;

{ii} each owner of 10% or more of the outstanding stock
meets the requirements for an individuai listed in

subsection (3){a) of this section; and
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{iii) the corporation is authorized to do business in
Montana.

(4) In the case of a license that permits the
manufacture, _importing, or wholesaling of an alcoholic
beverage, the department must Eind in every case in which it
makes an order for the issuance of a new license or for the
approval of the transfer of a license that:

{(a) in the case of an individual applicant:

{i) the applicant has no ownership interest in any
establishment 1licensed under this chapter for retail
alcoholic beverages sales;

(ii) the applicant has fot been convicted of a felony
or, if the applicant has been convicted of a felony, his
rights have been restored:;

{iii) the applicant's past record and present status as
a purveyor of alcoholic beverages and as a businessman and
citizen demonstrate that he is 1likely to operate his
establishment in compliance with all applicable laws of the
state and local governments;

{iv} the applicant is not under the age of 19 years;
and

(v) an applicant for a wholesale license is neither a
manufacturer of an alcoholic beverage nor is owned or
controlled by a manufacturer of an alcoholic beverage; and

{(b) in the case of a corporate applicant:
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(i) the owners of at least 51% of the cutstanding
stock meet the requirements of subsection (4)(a){ii);

{ii) each owner of 10% or more of the outstanding stock
meets the requirements for an individual listed in
subsection {(4){a) of this gection;

(iii) an applicant for a wholesale license is neither a
manufacturer of an alcoholic beverage nor is owned or
controlled by a manufacturer of an alecoholic beverage; and

{iv) the corporation is authorized to do business in
Montana,

(5) In the case of a corporate applicant, the
requirements of subsections (2){b), (3)(b), and {4)(b) apply
separately to each class of stock.

{6) The provisions of subsection (2} do not apply to
an applicant for or holder of a license pursuant tao
i6-4-302."

Section 21. Section 16-4-407, MCA, is amended to read:

"l16-4-407. Expiratien Suspension or revocation of

licenses. Each July 1, the department shall issue licenses
to brewers, beer importers, wholesalers, or retailers or for
the retail sale of alcoholic beverages on an annual basis
and at such fees as are prescribed by law, and such licenses
are subject to suspension or revocation under 16-4-406 after
midnight of June 30 of the succeeding year if the annual

renewal fees required by 16-4-501 are not paid. The
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department .shall notify each applicant for an original
license or vrenewal that he should inform -himself of
applicable .provisions of federal Jlaw which may require a
permit -from a federal agency."

Section 22, Section 16-4-501, MCA, is amended to read:

"16-4-501. License and permit fees, (1) Each -beer
licensee licensed to sell either beer or table wine only, or
both beer and table wine, under the provisions of this code,
shall pay an annual license fee as follows:

(a) each brewer and each hesr importer, wherever

located, whose product is sold or offered for sale within
the .state, $500; -For each storage depot, $400;

{b) each beer wholesaler, $400; -each table wine
distributor, $400;

{c) each .beer retailer, '$200; with a wine license
amendment, an additional $200; 1

(d) for a license to sell beer at retail for
of f-premises consumption only, the same as .a retail beer
license; for a license to sell table wine at retail For
off-premises consumpt ion only, either alone or in
conjunction with beer, $200;

(€] any wunit aof a aationally chartered veterans®
organization, $50.

{2) The permit fee uynder 16-4-301¢1) is -computed at

the rate of §15 a day for -each day beer and table wine are
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sold at thosge events lasting 2 or more days but 'in no case

‘be lesg -than $30.

{3) The permit fee under 16-4-301(2) .is $10 for the
sale of ‘beer and table .wine only or $20 for the sale of all
arcoholic beverages.

(4) Passenger carrier licenses shall be isaued upon
payment by the applicant of .an annual license fee in the sum
of $300.

{5) The annual license fee for a license to sell wine
on the premises, when issued as an amendment to a beer-only
license, is $200.

(6) The annual fee for resart retail - liquor licenses
within & given resort area .shall be $2,000 for ewath license,

{7) ‘Each licensee licensed under the quotas -of
16-4-201 shall pay an annual license fee as follows:

{a) except as hereinafter provided, for -each license
outside of :incorporated cities and incorporated towns or in
incorperated cities and incorporated towns with a population
of less than 2,000, $250 for a unit of a nationally
chartered wveterans' organization and $400 Ffor all other
licensees;

(b) except as hereinafter provided, for each license
in incorporated cities with a population of more than 2,000
and less -than 5,000 or within a distance of S miles thereof,

measured in a straight line from the nearest entrance of the
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premises to be licensed to the nearest boundary of such

" city, $350 for a unit of a nationally chartered veterans'

organization and $500 for all cther licensees;

{c) except as hereijnafter provided, for each license
in incorporated cities with a population of more than 5,000
and less than 10,000 or within a distance of 5 miles
thereof, measured in a straight line from theinearest
entrance of the premigses to be licensed to the nearest
boundary of such city, $500 for a unit of a nationally
chartered veterans' organization and $650 for all other
licensees;

(d) for each license in incorporated cities with a
population of 10,000 or more or within a distance of 5 miles
thereof, measured in a 3straight 1line from the nearest
entrance of the premises to be licensed to the nearest
boundary of such city, $650 for a unit of a nationally
chartered veterans' organization and $800 for all other
licensees;

{e} the distance of 5 miles Erom the corporate limits
of any incorporated cities and incorporated towns is
measured in a straight line Erom the nearest entrance of the
premises to be licensed to the nearest boundary of such city
or town; and where the premises o©of the applicant to be
licensed are situated within 5 miles of the corporate

boundaries of two or more incerporated cities or
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incorporated towns of different populations, the license fee
chargeable by the larger incorporated city or incorporated
town applies and shall be paid by the applicant. When the
premises of the applicant to be licensed are situated within
an incorporated town or incorporated city and any portion of
the incorporated town or incorporated city is without a
S-mile limit, the license fee chargeable by the smaller
incorporated town or incorporated city applies and shall be
paié by the applicant.

{f) an applicant for the issuance of an criginal
license to be located in areas described in subsection (d)
of this subsection shall provide an irrevocable letter of
credit from a financial institution that gquarantees that
applicant's ability to pay a 520,000 license fee. A
successful applicant shall pay a cne~time original license
fee of $20,000 for any such license issued, The one-time
license fee of $20,000 shall not apply to any transfer or
renewal of a license duly issued prior to July 1, 1974. All
licenses, however, are subject to the annual reneval fee.

{8) The fee fo; one all-beverage license to a public
airport shall be $800. This license is nontransferable.

(9) The license fees herein provided for are exclusive
of‘and in addition to other license fees chargeable in
Montana for the sale of alcoholic beverages,

(10) In addition to other license fees, the department
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of revenue may require a licensee to pay a late fee of
33 1/3% of any license fese delinguent on July I of the
renewal year, 66 2/3% of any license fee delingquent on
August 1 of the renewal year, and 100% of any license fee
delimguent on September 1 of the renewal year."

NEW SECTION. Section 23. Extension of authority. Any
existing authority of the department of revenue to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 24. Authority to proceed with
rulemaking. The department of revenue may - initiate
rulemaking proceedings under section 24 23 oa or after
passage and approval of this act, but no rules under section
24 23 may be made effective prior to the effective date of
sections 1 through 23 22,

NEW SECTION. Section 25, Effective date. {1) Sections
1 through 23 22 and this subsection (1) are effective July
1, 1985.

(2) Sections 24 23, 25 24, and this subsection {2) are
effective on passage and approval.

-End-
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HOUSE BILL NC. 32
INTRODUCED BY KEENAN
BY REQUEST OF THE DEPARTMENT OF REVENUE

AND THE REVENUE OVERSIGHT COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A BEER
IMPORTER LICENSE, LICENSING CRITERIA, AND PROCEDURES FOR
IMPORTING BEER INTO MONTANA; DEFINING "IMPORT"; ESTABLISHING
A LICENSE FEE; AMENDING SECTIONS 16-1-106, 16-3-101,
16-3-104, 16-3-201, 16-3-211 THROUGH 16-3-2%i4 16-3-213,
16-3-221 THROUGH 16-3-226, 16-3-230, 16-3-241 THROUGH
16-3-244, 16-4-101, 16-4-401, 16-4-407, AND 16-4-501, MCA;

AND PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY fHE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 16-1-106, MCA, is amended tc read:
"16-1~106. Definitions. As wused in this code, the

following definitions apply:

(1) “Agency agreement" means an agreement between the
department and a person appointed to sell 1liquor as a
commission merchant rather than as an employee.

(2) "Alcohol" means ethyl alcohol, also called
ethanol, cr the hydrated oxide of ethyl.

{3) "Alcoholic beverage" means a compound produced and

sold for human consumption as a drink that contains more
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