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1985 Legislature LC 0126
Code Commissioner Bill - Summary

HQUSE BILL NO. 4

AN ACT TO GENERALLY REVISE AND CLARIFY LAWS RELATING TO
GOVERNMENT, COURTS, ELECTIONS, PUBLIC RETIREMENT SYSTEMS,
AND CRIMES; AMENDING SECTIONS 1-11-204, 2-4-611, 2-7-517,
2-15-2007, 3-1-607, 3-2-104, 5-4~306, 5-7-203, 13-10-505,
13-27-312, 25-7-~204, 25-7-206, 25-35-602, 27-27-101,
45-2-101, 45-9-111, AND 45-9-116, MCA; AND REPEALING
SECTIONS 2-7-101 AND 3-5-212, MCA.

Section 1. 1-11-204. The provision that the Code
Commigsioner must submit a certified report to the
Legislature is an unnecessary formality. The report is
published in the first volume of the annotations to the
Montana Code Annotated and 1is accessible to anyone. The
amendment would make no change in the required contents of
the report.

Section 2. 2-4-6l11., The two references in subsection
(2) to "the legal assistance program" were inserted in 1979
in anticipation of the 1979 Legislature's passage of a
program by that name. The bill was vetoed. A generic name
change in subsection (2) is made to avoid any construction
of the subsection as referring to or by implication
mandating a specific program.

Section 3, 2~7-517. The bill enacting this section
incorrectly referred to "2-15-516". The correct reference,
"2~-7-516", was substituted during codification of the act to
the Montana Code Annotated, with brackets to indicate the
substitution. This bill deletes the brackets and legislates
2-7~-516 as the correct section reference.

Section 4. 2-15-2007. A compiler's comment under this
section of the Montana Code Annotated states:

"Commissioner Correction: This section was passed as
subsection (2) of section 8, Ch. 274, L. 1981, and was added
as an amendment. This subsection was substantive law, but
the accompanying subsections are not. In codifying this
section the code commissioner added the bracketed material
to reflect the context in which the subsection was passed."

This bill deletes the brackets, thus legislating the
bracketed language.

Section 5. 3-1-607. This section is amended to delete
the p.ohibition on a judge running for a judicial office the
term of which commences earlier than his existing term of
office. The prohibition was declared unconstitutional in a
Montana Supreme Court opinion. The case note €for that
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opinion, contained in the annotations to the Montana Code
Annotated, reads: .

"Article VII, sec. 10, Mont. Const., providing that one
holding a judicial position forfeits that position by filing
for an elective public office other than a judicial
position, requires a Judge to forfeit his judicial office if
he files for either a legislative or executive office. While
it does not affirmatively declare that a Judge does not
forfeit his judicial office by filing for another judicial
office, that 1is its intent as shown by the minutes of the
Constitutional Convention and that is what it means.
Sections 3-1-607 and 3-1-608 forbid what Art. VII, sec. 10,
Mont. Const., authorizes and are therefore unconstitutional
as being in direct conflict with Art. VII, sec. 10, Mont.
Const. The Comm. for an Effective Judiciary v. St., _ M_,
679 P2d 1223, 41 St. Rep. 581 (1984)."

Section 6., 3-2-104. The deleted material (as well as
section 3-5-212, MCA, containing similar language) was found
unconstitutional in Coate v. Omholt, M , 662 P2d 591, 40
St. Rep. 586 (1983), as vioclating the separation of powers
doctrine, and the impairment of contract and diminution of
salaries provigsions of the Montana Constitution.

Section 7. 5-4-306. Language was added to subsections
(2) and (3) to conform them to Article VI, section 10, of
the Montana Constitution, as amended in 1982. That amendment
provided for a veto override by poll of the Legislature if a
bill is vetoed after the end of the session.

Section 8. 5-7-203, The exception at the beginning of
the section is deleted because 5-7-304 was repealed in 1980.
That section read: "5-7-304. Exemption from license and
registration requirement. Any person who 1limits his
lobbying solely to appearances before legislative committees
of either house and registers his appearance on the records
of such committees in writing shall not be required to be
licensed as a lobbyist, pay a license fee, or register with
the secretary of state.”

Section 9. 13-10-505. The added words simply clarify
that the exception relates to filling of vacancies and not
to nominations in nonpartisan elections,

Section 10. 13-27-312. The brackets at the beginning
and end of subsection (3) are deleted. In preparation of
the composite of Chapter 336 and Chapter 488, Laws of 1983,
amendments to this section, the Code Commissioner set out in
a separate bracketed subsection (3), the amendatory language
in Chapter 336 pertaining to the preparation by the Attorney

-2-
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-General of a fiscal statement, although the language had

been inserted in former subsection (2), which was entirely
deleted by Chapter 488. The language was included because
it appeared to reflect a separable concept not in conflict
with Chapter 488 and the apparent intent was to incorporate
the concept into the law. By deleting the brackets, this
bill legislates the bracketed language.

Sections 11 and 12, 25-7-204 and 25-7-206. A 1983
amendment to 25-7-202 provided that the judge or the jury
commissioner draw the ballots. Formerly, only the judge drew
them. Sections 25-7-204 and 25-7-206 were not, but should
have been, correspondingly amended. This bill makes those
amendments.

Section 13. 25-35-602. The 40—day time period in the
next-to-last paragraph of this form is changed to 10 days to
be consistent with 25-35-605(1), which fixes the time
period.

Section 14. 27-27-101. This amendment is made because
St. v. Montana Livestock Sanitary Board, 135 M 202, 339 p2d
487 (1959), held this section unconstitutional under Montana
Constitution, Article VII, sections 2 and 4, to the extent
that it authorizes a Writ of Prohibition in regard to
ministerial functions.

Section 15. 45-2-101. In subsection (69)(b), "$150" is
changed to "$300". Subsection (69) defines "value". Chapter
581, Laws of 1983, raised from $150 to $300 the "value" of
what is taken in theft and fraud offenses before the offense
becomes a felony. If "value" is over $300, the offense is a
felony. If ‘"value" 1is $300 or 1less, the offense is a
misdemeanor. Chapter 581 should have raised "$150" to "$300"
in 45-2-101(6%)(b) to conform to what Chapter 581 did.

Sections 16 through 18. 45-9- 101 through
45-9-103. The reference in each section to "an OplatE, as
defined In 50-32-101(18)" is incorrect. "Opiate" is defined
in subsection (19) of 50-32-101, not subsection (18). Prior
to 1983, ‘"opiate" was defined in subsection (18), but the
1983 Legislature inserted a new subsection (14) in 50-32-101
and renumbered the following subsections. Thus, the
subsection defining "opiate" was renumbered from (18) to
(19). Inadvertently, the three references, in 45-9-101
through 45-9-103, to 50-32-101(18) were not changed to
50-32 101(19}.

Sections 19 and 20. 45-9-111 and 45-9-116. One word
defined in 45-9-111 1is also used 1in the text of that

-3~
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section; therefore, this bill makes the definitions in
45~-9-111 apply to that section. Section 45-9-116 is amended
Eor clarity and to be consistent with the amendment made in
section 16, If operative provisions do not apply to the
persons listed in 45-9-116(1), it was certainly intended
that related definitions also do not apply.

Section 21. Regealer. :
2-7-101. These definitions were used only in 2-7-102,

which was repealed in 1983. The section is thus obsolete
and unnecessary.

3-5-212. See explanation for section 6.
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__HOYSE _ BILL NO. _ 4

INTRODUCED BY MANUEL

BY REQIUEST OF THE CODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE AND
CLARIFY LAWS RELATING TO GOVERNMENT, COURTS, ELECTIONS,
PUBLIC RETIREMENT SYSTEMS, AND CRIMES; AMENDING SECTIONS
1-11-204, 2-4-611, 2-7-517, 2-15-2007, 3-1-607, 3-2-104,
5-4-306, 5-7-203, 13-10-505, 13-27-312, 25-7-204, 25-7-206,
25-35-602, 27-27-101, 45-2-101, 45-%-101 THROUGH 45-9-103,
45-9-111, AND 45-9-116, MCA; AND REPEALING SECTIONS 2-7-101

AND 3-5-212, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 1-11-204, MCA, is amended to read:
"1-11-204. Duties of code commissioner. (1) Prior to

January 1, 1979, the code commissioner shall recodify all

the laws of a general and permanent nature appearing in the

codes and session laws and prepare them for publicaticn.

{2) Prior to January 1, 1979, the commissicner shall
prepare and submit to the legislature a report which is
certified by the commissioner as the "Official Report of the
Montana Code Commissioner™, together with a bill enacting
the Montana Code Annotated. A copy of the repert and bill

shall be deposited with the secretary of state. The report
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shall explain and indicate, in tabular or other form, all
changes made during recodification, cother than punctuation
and capitalization, to clearly indicate the character of
each change.

(3) Prior to the November 1 immediately preceding each
regular legislative session, the commissioner shall prepare
and submit to the legislative council a report, in tabular
or other form, indicating the cocmmissicner's recommendations
for legislation which will:

(a) eliminate archaic or outdated laws:;

{b) eliminate ohsclete or redundant wording of laws;

(c) eliminate any duplications in law and any laws
repealed directly or by implication;

{d) clarify existing laws;

{e) correct errors and inconsistencies within the
laws.

(4) The commissioner shall cause to be prepared for
publication with the Montana Code Annotated the following
material:

(a) Statutory histcry of gach code secticon;

{(b) Annctations of state and federal court decisions
relating teo the subject matter of the code;

(c) Such editorial notes, cross-references, and other
matter as the commissioner considers desirable or

advantageous:;
INTRGDUCED BILL
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{(d) The Declaration of Independence;

(e} The Constitution of the United States of America
and amendments thereto;

{£) Acts of congress relating to the authentication of
laws and records;

(g) The Organic Act of the Territory of Montana;

{h) The Enabling Act;

{iy) The 1972 Constitution of the State of Montana and
any amendments thereto:

{3) The Ordinances relating to federal relations and
elections;

{k) Rules of ecivil, criminal, and appellate procedure
and such other rules of procedure as the Montana supreme
court may adeopt; and

{1) A complete subject index, a popular name index,
and comparative disposition tables or cross-reference
indexes relating sections of the Montana Code Annotated to
prior compilations and session laws.

(5) After publication of the Montana Code Annotated,
the code commissioner shall:

{a) annotate, arrange, and prepare for publication all
laws of a general and permanent nature enacted at each
legislative session and assign catchlines and code section
numhers to each new section;

(b} continue to codify, index, arrange, rearrange, and

-3-
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generally update the Montana Code Annotated to maintain an
orderly and lagical arrangement of the laws in order to
avoid future need for bulk revision;

{c) prepare and submit-to-each-iegistacure Eg§l£§5 a
report eertified--as--+he entitled "Official Report of the
Montana Code Commissioner—--{year)" which indicates. in
tabular [+34 other form, all changes made during the
continuous recodification, other than punctuation, spelling,
and capitalization, to clearly indicate the character of
each change made since the last such report.

(6) From time to time the commissioner shall confer
with members of the judiciary and the state bar relative to
recodification procedures."

Section 2. Section 2-4-611, MCA, is amended to read:

"2-4~611. Hearing examiners -- legal services unit --
conduct of hearings -- disqualification of hearing examiners
and agency members. (1) An agency may appoint hearing

examiners for the conduct of hearings in contested cases. A
hearing examiner must be assigned with dJdue regard to the
expertise required for the particular matter.

(2) An agency may elect to request a hearing examiner
from the an agency legal assistance program, if any, within
the attorney general's office or from another agency. If the
request is honored, the time, date, and place of the hearing

must be set by the agency, with the concurrence of the legal

54...
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assistance program or the other agency.

{3) Agency members or hearing examiners presiding over
hearings may administer caths or affirmations; issue
subpoenas pursuant to 2-4-104; provide for the taking of
testimony by deposition; regulate the course of hearings,
including setting the time and place for continued hearings
and fixing the time for filing of briefs or other documents;
and direct parties to appear and confer to consider
simplification of the issues by consent of the parties.

(4) On the filing by a party, hearing examiner, or
agency member in good faith _of a timely and sufficient
affidavit of personal bias,. lack of independence,
disqualification by law, or other disqualification of a
hearing examiner or agency member, the agency shall
determine the matter as a part of the record and decision in
the case. The agency may disgualify the hearing examiner or
agency member and reguest another hearing examiner pursuant
to subsection (2) or assign another hearing examiner from
within the agency. The affidavit must state the facts and
the reasons for the belief that the hearing examiner should
be disgualified and must be filed not 1less than 10 days
pefore the original date set for the hearing."

Section 3, Section 2-7-517, MCA, is amended to read:

"2-7-517. Penalty. When a governmental entity has

failed to make payment as required by $2-7-516% within 60
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days of receiving a bill for an audit, the department may
issue an order stopping payment of any state financial aid
to the governmental entity. Upon payment for the audit, all
financial aid that was withheld because of failure to make
payment shall be released and paid to the governmental
entity."

Section 4. Section 2-15-2007, MCA, is amended to read:

"2-15-2007. Highway traffic satety program. The
fhighway traffic safetyt} program fprovided for in 61-2-1024
is ' attached tto the department of justiced for
administrative purposes only as prescribed in 2-15-121.
However, the program may hire its own personnel, and
2-15-121(2)(4) does not apply."”

Section 5. Section 3-1-607, MCA, is amended to read:

"3-1-607. Supreme court Justice or district court

judge met-tes-run-for candidacy for nonjudicial office -—-

resignation requ:red. (1) If a person occupying the office
of chief justice or associate justice of the supreme court
or judge of a district court of the state of Montana becomes
a candidate for election to any elective office under the

laws of the state of Mcntana other than a judici.’ position,

he shall immediately, and in any event at or before the time
when he must file as a candidate for such office in any
primary or special or general election, resign from his

office of chief justice, associate justice, or district

-H-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0l126/01

judge.

(2) The resignation beccmes effective immediately upon
its delivery to the proper officer or superior.

(3) The resignation requirement applies except when
the perscn is a bona fide candidate for reelection to the
identical office then occupied by him or for another
nenpartisan judicial effice—-the—-term--of--which--does-—-not
commence-eariter-than—the-end-of-the-term-of-che-office-then
accupied—by—hiq position.”

Section 6. Section 3-2-104, MCA, is amended to read:

"3-2-104. Salaries -- expenses. (1) The salaries of
justices of the supreme court are provided for in 2-16-405.

t24--If-any-causer;-motiony-or-other-proceeding--remains
pending--and--undecided--for--a—period--of--95--days--after
aubmisston-for-decisiony~the-justice-of--the--supreme--coure
who--has——been--asstgned--to-—-write--the--apintens-ordery-or
deciston-of-the-conrt-shati-sobmit-an-affidavit-en-or-bafore
the-98th-day-to-the-chief-justice——secting--Forth--the--case
name;-—capse--aumber;-and-the-reason-the-matter-has-noet-besn
decided--Copies-of-the-affidavit-must-be--furnished--to—-aii
parties——to-—the--macear--pendings-A-canses-motion;-or-other
proceading-is-considered-submitted--for--deciston--when--atit
hearinge-have-been-hetd-and-finai-briefa-have-been-submitted
by-ati-pareies-to-the-matter-pending--tpon-the-£iiing-of-the

affidavity-—the-—justice-shail-have-an-additionai-38-days-to
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decide-the--matter-~which-—has--been--submittedr--No-—causey
motionr-—or——sther--procesding-may-remain-undecided-for-more
than-120-days-aftar--submission—-for—-deciston-—without--the
approvat--of --a-majority-ef-the-other-membera-of-the-supreme
court—Eer--good——canse—-shown——in~—an——n££idnvit--reque:ting
additionat--times-If-a-justice—of-the-supreme-court-viotates
the-previsions-of~-this—-sectiony——any—-party——-to--a--matter
pending-in-vistation-of-this-section-orr-by-a-majerity-voter
the——other-members-of-the-supreme-court-may-refer-the-matter
to-the-judicini-standards-commissions-if-the-—ecourer—-acting
upon--the--recommendation--of-the-commiastony-deeermines-the
justice-is-not-in-compitance-with--this--sectiony--it--shatt
order-that-the-state-auditor-not-issue-a-warrant-for-payment
ef--services--for--i--monthy--which~-pay-is-forfeited-by-the
dustices

t3r(2) Actual and necessary travel expenses of the
justices of the supreme court shall be the travel expenses,
as defined and provided in 2-18-501 through 2-18-503,
incurred in the performance of their official duties.”

Section 7. Section 5-4-306, MCA, is amended to read:

"5-4-306, Return when legislature not in session. (1)
If, on the day the governor desires to return a bill without
his approval and with his objections thereto to the house in
which it originated, that house has adjourned for the day

{but not for the session), he may deliver the bill with his

-8B~
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message to the presiding officer, secretary, clerk, or any
member of such house. Such delivery is as effectual as
though returned in open session if the governor, on the
first day the house is again in session, by message,
notifies it of such delivery and of the time when and the
person to whom such delivery was made.

{2) If the legislature is not in session when the
governor vetoces a bill, he shall return the bill with his
reasons for the veto to the secretary of state, The
secretary of state shall immediately mail a copy of the bill
and the veto message to each member of the legislature. If

the bill was approved by two-thirds of the members of each

house present, the secretary of state shall poll the members

of the legislature, and if two-thirds or more of the members

of each house vote to override the veto, the bill shall

become law.
(1) The legislature may reconvene to reconsider any

bill =e vetoed by the governor when the legislature is not

in session by using the statutory procedure provided for
convening in special session."
Section 8. Section 5-7-203, MCA, is amended to read:
"5-7-203. Principal -- name of lobbyist on docket.
Except-—-as—-provided--in--5-F-364;-every Every principal who
employs any lobbyist shall within 1 week after such

employment cause the name of said lobbyist to be entered

_g_
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upon the docket. It shall alsoc be the duty of the lobbyist
to enter his name upon the docket. Upcon the termination of
such employment, such fact may be entered opposite the name
of the lobbyist either by the lobbyist or the principal.”
Section 9. Section 13-10-505, MCA, is amended to read:
"}13-10-505. Applicability. The provisions of 13-10-501
through 13-10-504 shall not be used to fill vacancies or to
nominate candidates in nonpartisan elections except for

nominations to fill a vacancy as provided in 13-25-205."

Section 10. Section 13-27-312, MCA, is amended to
read:

"}13-27-312, Review of petition by attorney general --
preparation of statements -- fiscal note. (1) Upon receipt
of a petition from the office of the secretary of state
pursuant to 13-27-202, the attorney general shall examine
the petition as to form and, if the proposed ballot issue
has an effect on the revenues, expenditures, or the fiscal
liability of the state, shall order a fiscal note
incorparating an estimate of such effect, the substance of
which must substantially comply with the provisions of
5-4-205. The budget director, in cooperation witi. the agency
or agencies affected by the petition, is responsible for
preparing the fiscal note and shall return it within 6 days
unless the attorney general, for good cause shown, extends

the time for completing the fiscal note. If the petition

~10-
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form  is approved, the attorney general shall endeavor to
seek out parties on both sides of the issue and obtain their
advice. The attcorney general may, if he deems it necessary,
Appoint a five-member committee to recommend the statement
of purpose and the statement of the implications of the
measure. The committee shall consist of two persons
recommended by the person filing the petition, two persons
known to oppose the measure, and cne representative of the
attorney general's aoffice, who is the chairman. The
committee shall, within 14 days of appointment, meet and
recommend by a vote of a majority of the committee:

{a) a statement, not to exceed 100 words, explaining
the purpose of the measure; and

(b) statements, net to exceed 25 words each,
explaining the implications of a vote for and a vote against
the measure.

(2} The attorney general may accept, reject, or medify
the statements recommended by the committee. If the
committee is unable to recommend one or both statements, the
attorney general shall prepare the statements.

$(3) The attorney general shall prepare a fiscal
statement of no more than 50 words 1f a fiscal note was
prepared for the proposed ballot issue, such statement to be
used on the petition and ballot if the measure is placed on

the ballot.?

-11-
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(4) The statement of purpose and the statements of
implication must express the true and impartial explanation
of the proposed ballot issue in plain, easily understood
language and may not be arguments or written so as to create
prejudice for or against the measure.

{5) The statement of purpose prepared pursuant to
subsection (1) or (2), unless altered by a court under
13-27-316, is the petition title for the measure circulated
by the petition and the ballet title if the measure is
placed on the ballact.

{(6) The statements of implication shall be placed
beside the diagram provided for marking of the ballot in a
manner similar to the following example:

E] FOR extending the right to vote to persons 1B years

of age

[:}AGAINST extending the right to vote to persons 18

years of age

{7}y If the petition is rejected as to form, the
attorney general shall forward his comments to the secretary
of state within 10 days after receipt of the petition by the
attorney general. If the petition is approved as to form,
the attorney general shall forward the statement of purpose.
the statements of implication, and the fiscal statement, if
applicable, to the secretary of state within 21 g&ays after

receipt of the petition by the attorney general.”

-12-
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Section 11. Section 25-7-204, MCA, is amended to read:

1 manner as any other trial Jjuror regqularly drawn and
"25-7-204. Mode of drawing ballets. Before the first 2 notified. He is subject to the same exceptions and
ballot shall have been drawn, the box must be closed and 3 challenges as any other trial juror.”
well shaken so as to thoroughly mix the ballots therein., The 4 Section 13. Section 25-35-602, MCA, is amended to
district Jjudge or the jury commissioner must draw at random 5 read:
a ballot with the juror's name thereon. Upon stipulation of 6 "26-35-602, Form of complaint and order of
counsel, the court may order the clerk to draw ballots."” 7 court/notice to defendant. The sworn complaint and order of
Section 12. Section 25-7-206, MCR, is amended to read: 8 the court shall be made on a blank substantially in the
"25-7-206, Procedure when insufficient number attend. g following form:
(1) If a sufficient number of jurors duly drawn and notified 10 IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S
do not attend to form a Jjury, the judge or the dury 11 COURT OF v vevsorsonnnnnnns COUNTY, MONTANA
commissioner shaii, pursuant to an order of the court to be 12 BEFORE ...vovuvnnvenenanns , JUSTICE OF THE PEACE
entered in the minutes, shall, in the presence of two 13 e . i i arirenraaees et et e e
witnesses, draw a sufficient number of ballots from the box 14 et nra e R
to complete the jury. The sheriff shall notify the persons 15 Plaintiffs
thus drawn to attend immediately or at a time fixed by 16 vs. Complaint
court. If for any reason a sufficient number of jurors to 17 e e e Case NO. .....
try the 1issue is not obtained from the persons notified 18 et eerr ettt
under-—an-order-made-as-prescribed-in-this-seetion, the court 19 Defendant (s)
may make another-order-er-successive-orders or order further 20 et nae e h et et e teraesiscaasenaes  he e e .
drawings until a sufficient number is obtained, 21 Comes now the plaintiff, being first duly sworn, upen
(2) Each person so notified must attend at the time 22 cath, and complains and alleges that defendant is indebted
required by the notice and, unless excused by the court or 23 to plaintiff in the sum of $...... P =%
set aside, must serve as a juror upon the ¢trial. For a 24 o e e e it e eenta e,
neglect or refusal to do so, he may be fined in the same 25 e eeraaene RPN

-113- =14~
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which sum is now due, owing, and unpaid despite demands for
the payment thereof, together with plaintiff's costs herein
expended.

Dated this ...... day of ...... 0. n. r 19....

.............. R

Plaintiff's address
Subscribed and sworn to before me this ...... day of

rrveeasey 1900,

Justice of the peace
BY:vesiwteantannons crreneen
Clerk, small claims
division
ORDER OF COURT/
NQTICE TO DEFENDANT
THE STATE OF MONTANA TO THE ABOVE-NAMED DEFENDANT(S):
You are hereby directed to appear and answer the within

and foregoing complaint at:

[+ PR |

Reset fOr .. ..c.ccuccen at ...,

Reset for ............ at ....
_15_
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Reset for ... .icvuvs0. 8 ..o

and toc have with you, then and there, all books, papers, and
witnesses needed by you to establish your defense to the
claim; and you are further notified that in case you do not
appear, judgment will be taken against you by default for
the relief demanded in the complaint and for costs of this
action, including costs of service of the complaint and
order of the court/notice to defendant.

You are hereby further notified that, within 46 10 days
of service upon you of this complaint and order, you may
remove this action from the small claims court to justice's
court, and that your failure to remove shall constitute a
waiver of your rights to trial by jury and to representation
by counsel.

To the Sheriff, Constable, or Server of process of said
county, greetings:

Make legal service and due return thereof on the
defendant at ............ e rreeeas tesseenann I I
Dated this .... day of ......c.00.y 19....

Justice of the peace
BYiiiris it ittt e nae e
Clerk, small claims
division®

Section 14. Section 27-27-101, MCA, is amended to
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read:

"27-27-101. Definition and function of writ of
prohibition., The writ of prohibition is the counterpart of
the writ of mandate. It arrests the proceedings of any
tribunal, corporation, board, or persony-whether exercising
funetions judicial ee--mintsterial; functions when such
proceedings are without or in excess of the jurisdiction of
such tribunal, corporation, board, or person."

Section 15. Section 45-2-101, MCA, is amended to read:

"45-2-101. General definitioens. Unless otherwise
specified in the statute, all words will be taken in the
objective standard rather than ;n the subjective, and unless
a different meaning plainly is required, the following
definitions apply in this title:

{1} "Acts" has its wusual and ordinary meaning and
includes any bodily movement, any form of communication, and
where relevant, a failure or omission to take action.

(2) “administrative proceeding" means any proceeding
the outcome of which is required to be based on a record or
documentation prescribed by law or in which a law or a
requlation is particularized in its application to an
individual.

{3) "Another" means a person or persons, as defined in
this code, other than the offender.

(4) "Benefit" means ain or advantage or anything
g

-17_
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regarded by the beneficiary as gain or advantage, including
benefit to any other person or entity in whose welfare he is
interested, but not an advantage promised generally to a
group or class of voters as a consequence of public measures
which a candidate engages to support or oppose.

(5) "Bodily injury"” means physical pain, illness, or
any impairment of physical condition and includes mental
illness or impairment.

{(6) "Cohabit" means to 1live together under the
representation of being married.

{7) "Common scheme" means a series of acts or
omissions motivated by a purpose to accomplish a single
criminal objective or by a common purpose or plan which
results in the repeated commission of the same offense or
affects the same person or the same persons or the property
thereof.

(8) "Computer" means an electronic device that
performs logical, arithmetic, and memory functions by the
manipulation of electronic or magnetic impulses and includes
all input, cutput, processing, storage, software, or
communication facilities that are connected or related ¢to
such a device in a system or network.

(%) "“"Computer network" means the interconnection of
communication systems between computers or computers and

remgte terminals.
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(10) "Computer program" means an instruction or
statement or a series of instructions or statements, in a
form acceptable to a computer, that in actual or modified
form permits the functioning of a computer or computer
system and causes it to perform specified functions.

{11) "Computer services" include but are not limited to
computer time, data processing, and storage functions.

(12) "Computer software” means a set of computer
programs, procedures, and associated documentation concerned
with the operation of a computer system.

(13) "Computer system" means a set of related,
connected, or unconnected devices, computer software, or
other related computer eguipment.

{14} "Conduct" means an act or series of acts and the
accompanying mental state.

(15) "Conviction" means a judgment of conviction or
sentence entered upon a plea of guilty or upon a verdict or
finding of gquilty of an offense rendered by a legally
constituted jury or by a court of competent jurisdiction
authorized to try the case without a jury.

(16) "Correctional institution" means the state prison,
county ar city jail, or other institution for the
incarceration or custody of persons under sentence for
cffenses or awaiting trial or sentence for offenses.

{17) "Deception" means knowingly to:
gqly
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(a) create or confirm in another an impression which
is false and which the offender does not believe to be true;

(b) fail to correct a false impression which the
offender previously has created or confirmed;

{c) prevent another from acquiring information
pertinent to the dispositicn of the property involved;

{d) sell or otherwise transfer or encumber property,
failing to disclose a lien, adverse claim, or other legal
impediment to the enjoyment of the property, whether such
impediment is or is not of value or is or is not a matter of
official record; or

(e) promise performance which the offender does not
intend to perform or knows will not be performed. Failure to
perform standing alone is not evidence that the offender did
nct intend to perform.

(18) "Defamatory matter" means anything which exposes a
person or a group, class, or association to hatred,
contempt, ridicule, degradation, or disgrace in society or
to injury to his or its business or occupation.

(19) "Deprive" means to withhold property of another:

{a) permanently;

fb) for such a period as to appropriate a portion of
its value;

{c) with the purpose to restore it only upon payment

of reward or other compensaticon; or
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{d) to dispose of the property and use or deal with
the property so as to make it unlikely that the owner will
recover it.

(20} "Deviate sexual relations® means sexual contact or
sexual intercourse between two persons of the same sex or
any form of sexual intercourse with an animal.

(21} "Felony" means an offense in which the sentence
imposed upon conviction is death or imprisonment in the
state prison for any term exceeding 1 year.

(22) "Forcible felony" means any felony which invoives
the use or threat of physical force or violence against any
individual.

(23) A "frisk" is a search by an external patting of a
person's clothing.

(24) “Government” includes any branch, subdivision, or
agency of the government of the state or any locality within
it.

(25) "Harm" means loss, disadvantage, or injury or
anything so regarded by the person affected, including loss,
digadvantage, or injury to any person or entity in whose
welfare he is interested.

(26) A "house of prostitution" means any place where
prostitution or preometion of prostitution is regularly
carried on by one or more persons under the <control,

management, or supervision of another.

-21-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0126/01

{27) "Human being" means a perscn who has been born and
is alive.

{28) An "illegal article"™ is an article or thing which
is prohibited by statute, rule, or order from being in the
possession of a person subject to official detention.

(29) "Inmate" means a person wha engages in
prostitution in or through the agency of a house of
prostitution.

(30) "Intoxicating substance" means any controlled
substance as defined in Title 50, chapter 32, and any
alcoholic beverage, including but not 1limited to any
beverage containing 1/2 of 1% or more of alcochol by volume.
The foregoing definition does not extend to dealcoholized
wine or to any beverage or liquid produced by the process by
which beer, ale, port, or wine is produced 1f it contains
less than 1/2 of 1% cof alcchol by volume.

(31) Aan "involuntary act” means any act which is:

(a) a reflex or convulsion;

(b} a bodily movement during unconsciousness cr sleep;

{¢) conduct during hypnosis or resulting from hypnotic
suggestion; or

(d} a bodily movement that otherwise is not a product
of the effort or determination of the actor, either
conscious or habitual,

(32) "Juror" means any person who is a member of any
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jury, including a grand jury, impaneled by any court in this
state in any action or proceeding or by any officer
authorized by law to impanel a jury in any action or
proceeding. The term "juror" also includes a person who has
been drawn or summoned to attend as a prospective juror,

(33) "Knowingly"--a person acts knowingly with respect
to conduct or to a circumstance described by a statute
defining an offense when he is aware of his conduct or that
the circumstance exists. A person acts knowingly with
respect to the result of conduct described by a statute
defining an offense when he is aware that it is highly
probable that such result will be caused by his conduct.
When knowledge of the existence of a particular fact is an
element of an offense, such knowledge is established if a
person is aware of a high probability of its existence.
Equivalent terms such as "knowing" or "with knowledge" have
the same meaning.

{34) "Mentally defective” means that a person suffers
from a mental disease or defect which renders him incapable
of appreciating the nature of his ceonduct.

(35) "Mentally incapacitated" means that a person is
rendered temporarily incapable of appreciating or
controlling his conduct as a result of the influence of an
intoxicating substance,

(36) "Misdemeanor" means an offense in which the
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sentence imposed upon conviction is imprisonment in the
county jail for any term or a fine, or both, or the sentence
imposed is imprisonment in the state prison for any term of
1 year or less.

(37) "Negligently"--a person acts negligently with
respect to a result or to a circumstance described by a
statute defining an offense when he consciously disregards a
rigk that the result will occur or that the circumstance
exists or when he disregards a risk of which he should be
aware that the result will occur or that the circumstance
exists. The risk must be of such a nature and degree that to
disregard it involves a gross deviation from the standard of
conduct that a reasonable person would observe in the
actor's situation. "Gross deviation" means a deviation that
is considerably greater than lack of ordinary care.
Relevant terms such as "negligent" and "with negligence"
have the same meaning.

(38) "Obtaln" means:

(a) in relation to property, to bring about a transfer
of interest or possession, whether to the offender or to
another; and

(b) in relation to labor or services, toc secure the
performance thereof.

(39) "Obtains or exerts control” includes but is not

limited to the taking, carrying away, or sale, conveyance,
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or transfer of title to, interest in, or possession of
property.

(40) "Occupied structure" means any building, vehicle,
or other place suitable for human occupancy or night lodging
of persons or for carrying on business, whether or not a
person is actually present. Each unit of a building
consisting of two or more units separately secured or
occupied is a separate coccupied structure,

(41) "Offender™ means a person who has been or is
liable to be arrested, charged, conviected, or punighed for a
public offense. +

{42) "Offense" means a crime for which a sentence of
death or of imprisonment or a fine is authorized. Offenses
are classified as felonies or misdemeanors.

{43) "Official detention" means imprisonment resulting
from a conviction for an offense, confinement for an
offense, confinement of a person charged with an offense,
detention by a peace officer pursuant to arrest, detention
for extradition or deportation, or any lawEul detention for
the purpose of the protection of the welfare of the person
detained or for the protection of society. Official
detention dees not include supervision of probation or
parole, constraint incidental to release on bail, or an
unlawful arrest unless the person arrested employed physical

force, a threat of physical force, or a weapon toc escape.
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(44) "Official proceeding” means a proceeding heard or
which may be heard before any legislative, judicial,
administrative, or other governmental agency or official
authorized to take evidence under oath, including any
referee, hearing examiner, commissicner, notary, or other
person taking testimony or depositien in connection with
such proceeding.

(45) "Other state" means any state or territory of the
United States, the District of Columbia, and the
Commonwealth of Puerto Rico.

{46) "Owner" means a person other than the offender who
has posgession of or any other interest in the property
involved, even though such interest or possession is
unlawful, and without whose consent the offender has no
authority to exert control over the property.

(47) "Party official” means a person who holds an
elective or appeointive post in a political party in the
United States by virtue of which he directs or conducts or
participates in directing or conducting party affairs at any
level of responsibility.

(4B) "Peace officer" means any person who by virtue of
his office or public employment is vested by law with a duty
to maintain public order or to make arrests for offenses
while acting within the scope of his authority.

(49) "Pecuniary benefit" is benefit in the form of
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money, property, commercial interests, or anything else the
primary significance of which is economic gain.

(S0) "Person” includes an individual, business
association, partnership, corporation, government, or other
legal entity and an individual acting or purporting to act
for or on behalf of any government or subdivision thereof.

(51) "Physically helpless" means that a person is
unconsciocus Of is otherwise physically unable to communicate
gnwillingness to act.

(52) "Possession™ is the knowing control of anything
for a sufficient time to be able to terminate control.

{53) "Premises" includes any type of structure or
building and any real property.

(54) "Property" means any tangible or intangible thing
of value. Property includes but is not limited to:

(a} real estate;

(b) nmoney;

(c) commercial instruments;

(d) admission or transportation tickets;

(e) written instruments which represent or embody
rights concerning anything of value, including labor or
gervices, or which are otherwise-of value to the owner;

() things growing on, affixed to, or found on land
and things which are part of or affixed to any building;

{g) electricity, gas, and water;
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(h) birds, animals, and fish which ordinarily are kept
in a state of confinement;

{i) food and drink, samples, cultures, microorganisms,
specimens, records, recordings, documents, blueprints,
drawings, maps, and whole or partial copies, descriptions,
photographs, prototypes, or models thereof:

(i) any other articles, materials, devices,
substances, and whole or partial copies, descriptions,
photographs, prototypes, or models therecf which constitute,
represent, evidence, reflect, or record secret scientific,
technical, merchandising, production, or management
information or a secret designed process, procedure,
formula, invention, or improvement; and

(k) electronic impulses, electronically processed or
produced data or information, commercial instruments,
computer software or computer programs, in either machine or
human readable form, computer services, any other tangible
or intangible item of value relating to a computer, computer
system, or computer network, and any copies thereof.

(55) "Property of another"” means real or personal
property in which a person other than the offender has an
interest which the offender has no authority to defeat or
impair, even though the offender himself may have an

interest in the property.

(56) "Public place" means any place to which the public
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or any substantial group thereof has access.

{57) "Public servant" means any officer or employee of
government, including but not limited to legislators,
judges, and firefighters, and any person participating as a
juror, advisor, consultant, administrator, executor,
guardian, or court-appointed fiduciary. The term does not
include witnesses. The term "public servant" includes one
who has been elected or designated to become a public
servant.

(58) "Purposely”--a person acts purposely with respect
to a result or to conduct described by a statute defining an
offense if it is his conscious object to engage in that
conduct or to cause that result. When a particular purpose
is an element of an offense, the element is established
although such purpose is conditional, unless the condition
negatives the harm or evil sought to be prevented by the law
defining the offense. Equivalent terms such as "purpose" and
"with the purpose" have the same meaning.

(59) "Serious bodily injury" means bodily injury which
creates a substantial risk of death or which causes serious
permanent disfigurement or protracted loss or impairment of
the function or process of any bodily member or organ., It
includes serious mental illness or impairment,

(60} "Sexual contact" means any toﬁchinq of the sexual

or other intimate parts of the person of another for the
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purpose of arousing or gratifying the sexual desire of
either party.

(61) "Sexual intercourse" means penetration of the
vulva, anus, or mouth of ane person by the penis of another
person, penetration of the wvulva or anus of one person by
any body member of another perscn, or penetration of the
vulva or anus of one perscn by any £foreign instrument or
abject manipulated by another person for the purpose of
arousing or gratifying the sexual desire of either party.
aAny penetration, however slight, is sufficient.

{62) "Solicit"™ or "solicitation" means to c¢ommand,
authorize, urge, incite, reguest, or advise another to
commit an offense.

(63) "State" or "this state" means the state of
Montana, all the land and water 1in respect to which the
state of Montana has either exclusive or concurrent
jurisdiction, and the air space above such land and water.

(64) "Statute" means any act of the legislature of this
state.

{65) "Stolen property" means property over which
control has been obtained by theft.

{66) A "stop" is the tempcrary detention o©¢f a person
that results when a peace officer orders the person to
remain in his presence.

(67) "Tamper" means to interfere with something
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improperly, meddle with it, make unwarranted alterations in
its existing condition, or deposit refuse upon it.

{68) "Threat"” means a menace, however communicated, to:

fa) inflict physical harm on the person threatened or
any other person or on property;

{b) subject any person to physical confinement or
restraint;

(c) commit any criminal offense;

(d) accuse any perscon of a criminal offense;

(e) expose any person to hatred, contempt, or
ridicule;

(£} harm the credit or business repute of any person;

tg) reveal any information sought to be concealed by
the person threatened;

(h} take action as an official against anyone or
anything, withhold official action, or cause such action or
withholding;

{i) bring about or continue a strike, boycott, or
other similar collective action if the property 1is not
demanded or received for the benefit of the groups which he
purports to represent; or

(j) testify or provide information or withhold
testimony or information with respect to another's legal
claim or defense,

(69) (a) "Value" means the market value of the property
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at the time and place of the crime or, if such cannct be
satisfactorily ascertained, the cost of the replacement of
the property within a reasonable time after the crime. If
the offender appropriates a portion of the value of the
property, the value shall be determined as follows:

{i) The value of an instrument constituting an
evidence of debt, such as a check, draft, or promissory
note, shall be considered the amount due or collectible
thereon or thereby, such figure ordinarily being the face
amount of the indebtedness less any portion thereof which
has been satisfied.

(ii) The wvalue of any other instrument which creates,
releases, discharges, or otherwise affects any wvaluable
legal right, privilege, or obligatiocn shall be considered
the amount of economic 1loss which the owner of the
instrument might reasonably suffer by virtue of the loss of
the instrument.

(iii) The value of electronic impulses, electronically
produced data or information, computer scftware or programs,
or any other tangible or intangible item relating to a
computer, computer system, or computer network shall be
considered to be the amount of economic luss that the owner
of the item might reascnably suffer by virtue of the loas of
the item. The determination of the amount of such eccnomic

loss includes but is not iimited to consideration of the

-—32_



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0126/01

value of the owner’'s right to exclusive use or disposition
of the item.

(b) When it cannot be determined if the value of the
property is more cor less than $%58 §$300 by the standards set
forth in subsection (69)(a) above, its wvalue shall be
considered to be an amount less than $150.

{c} Amounts involved in thefts committed pursuant to a
common scheme or the same transaction, whether from the same
person or several persons, may be aggregated in determining
the value of the property.

(70) "vehicle" means any device for transportation by
land, water, or air or mobile equipment with provision for
transport of an operator.

(71) “Weapon" means any instrument, article, or
substance which, regardless of its primary function, is
readily capable of being used to produce death or serious
bodily injury.

(72) "Witness" means 4a person whose testimony is
dezired in any official proceeding, in any investigation by
a grand jury, or in a criminal action, prosecution, or
proceeding. "

Section 16. Section 45-9-101, MCA, is amended tc read:

"45-9-101. Criminal sale of dangercus drugs. (1) A
person commits the offense of criminal sale of dangerous

drugs if he sells, barters, exchanges, gives away, or offers
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to sell, barter, exchange, or give away or manufactures,
prepares, cultivates, compounds, or processes any dangerous
drug, as defined in 50-32-10C1.

(2) A person convicted of criminal sale of an opilate,
as defined in 50-32-101+%8%{15), shall be imprisoned in the
state prison for a term of not less than 2 years or more
than life and may be fined not more than $50,000, except as
provided in 46-18-222.

(3) A person convicted of criminal sale of a dangerous
drug included in Schedule I or Schedule II pursuant to
50-32-222 or 50-32-224, except marijuana or
tetrahydrocannabinols, who has a prior conviction for
criminal sale of such a drug shall be imprisoned in the
state prison for a term of not less than 10 years or more
than 1life and may be fined not more than $50,000, except as
provided in 46 -18-222. Upon a third or subsequent conviction
for criminal sale of such a drug, he shall be imprisoned in
the state prison for a term of not less than 20 years or
more than life and may be fined not more than $50,000,
except as provided in 46-18-222. Whenever a conviction under
this subsection 1is for criminal sale of such a drug to a
minor, the sentence shall include the restriction that the
defendant be ineligible for parole and participation in the
supervised release program while serving his term.

{(4) A person convicted of criminal sale of dangerous
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drugs not otherwise provided for in subsection (2) or (3}
shall be imprisoned in the state prison for a term of not
less than 1 year or more than life or be fined an amount of
not more than $50,000, or both.

(S5) Practitioners and agents under their supervision
acting in the course of a preofessional practice, as defined
by 50-32-101, are exempt from this section.,"

Section 17. Section 45-9-102, MCA, is amended to read:

©45-9-102, Criminal possession of dangerous drugs. ({1}
A person commits the offense of c¢riminal possession of
dangerous drugs 1if he possesses any dangerous drug, as
defined in 50-32-101.

{2) Any person convicted of criminal possession of
marijuana or its derivatives in an amount the aggregate
weight of which does not exceed 60 grams of marijuana or 1
gram of hashish is, for the first offense, guilty of a
misdemeanor and shall be punished by a fine of not less than
5100 or more than $500 and by imprisonment in the county
jail for not more than 6 months. The minimum fine must be
imposed as a condition of a suspended or deferred sentence.
A person convicted of a second or subsequent offense under
this subsecticon is punishable by a fine not to exceed $1,000
or imprisonment in the county jail for a term not te exceed
1 year or in the state prison for a term not to exceed 3

years or both such fine and impriscnment.
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(3) A person convicted of criminal possession of an
opiate, as defined in 50-32-101t%84({19), shall be imprisoned
in the state prison for a term of not less than 2 years or
more than 5 years and may be fined not mere than $50,000,
except as provided in 46-18-~222.

(4) A person convicted of criminal possession of
dangerous drugs not otherwise provided for in subsection (2}
or (3) shall be imprisoned in the state prison feor a term
net to exceed 5 years or be fined an amount not to exceed
SSOLOOU, or both,

{5) A person of the age of 21 years or under convicted
of a first violation under this section shall be presumed to
be entitled to a deferred imposition of sentence of
imprisonment.

{6} Ultimate wusers and practitioners and agents under
their supervigion acting in the course of a professional-
practice, as defined by 50-32-101, are exempt from this
section."

Section 18. Section 45-9-103, MCA, is amended to read:

"45-3-103. Criminal possession with intent to sell.
(1) A person commits the offense of criminal possession with
intent to sell if he possesses with intent to sell any
dangerous drug as defined in 50-32-101. No person commits
the offense of criminal possession with intent to sell

marijuana unless he possesses 1 kilogram or more.
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(2) A person convicted of criminal possession of an
opiate, as defined in 50-32-1014{183(19), with intent to sell
shall be imprisoned in the state prison for & term of not
less than 2 years or more than 20 years and may be fined not
more than $50,000, except as provided in 46-18-222.

(3) A person convicted of criminal possession with
intent to sell not otherwise provided for in subsection (2)
shall be imprisoned in the state prison for a term of not
more than 20 years or be fined an amount not to exceed
$50,000, or both.

(4) Practitioners and agents under their supervision
acting in the course of a ptofessional practice as defined
by 50-32~-101 are exempt from this section."

Section 19. Section 45-9-111, MCA, is amended to read:

"45-9-111. Imitation dangerous drugs -- definitions.
As used in 45-9-1t2 45-9-111 through 45-9-116 and 45-9-202,
the following definitions apply:

(1} "Dangerous drug" has the meaning given to that
term in 50-32-101.

(2) "Imitation dangerous drug"” means a substance that
is not a dangerous drug but that is expressly or impliedly
represented to be a dangerous drug or to simulate the effect
of a dangercus drug and the appearance of which, including
the color, shape, size, and markings, would lead a

reasonable person to believe that the substance 1is a
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dangerous drug.

(3) "“Person" includes any individual, business
association, partnership, or corporation.”

Section 20. Section 45-9-116, MCA, is amended to read:

"45-9-116. Imitation dangerous drugs —-- exemptions --
rules. {1l) Sections #5-9-%%2 45-9-111 through 45-9-115 do
not apply to:

(a) a person authorized by rules adopted by the board
of pharmacy to possess with purpese to sell or sell
imitation dangerous drugs:

(b} law enforcement personnel selling or possessing
with purpose to sell imitation dangerous drugs while acting
within the scope of their employment; and

(c) a person registered under the provisions of Title
50, chapter 32, part 3, who sells, or possesses with purpose
to sell an Lmitation dangerous drug for use as a placebo, by
that person or any other person so registered, in the course
of professional practice or research.

{2) The board of pharmacy shall adopt, amend, or
repeal rules in accordance with the Montana Administrative
Procedure Act to authorize the possession with purpose to
sell or sale of imitation dangerous drugs whenever it
determines that there is a legitimate need and that the
drugs—will-be used for-a lawful purpose.” [

NEW SECTION. Section 21. Repealer. Sections 2-7-101

_38-
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1 and 3-5-212, MCA, are repealed,

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 4

AN ACT TO GENERALLY REVISE AND CLARIFY LAWS RELATING TO
GOVERNMENT, COURTS, ELECTIONS, PUBLIC RETIREMENT SYSTEMS,
AND CRIMES; AMENDING SECTIONS 1-11-204, 2-4-611, 2-7-517,
2-15-2007, 3-1-607, 3-2-104, 5-4-306, 5-7-203, 13-10-505,
13-27-312, 25-7-204, 25-7-206, 25-35-602, 27-27-101,
45-2-101, 45-9-111, AND 45-9-}16, MCA; AND REPEALING
SECTIONS 2-7-101 AND 3-5-212, MCA.°

Section 1. 1-11-204. The provision that the Code
Commissioner must submit a certified report to the
Legislature is an unnecessary formality. The report is
published in the first volume of the annotations to the
Montana Code Annotated and is accessible to anyone. The
amendment would make no change in the required contents of
the report.

Section 2., 2-4-611. The two references 1in subsection
(2) to "the legal assistance program" were inserted in 1979
in anticipation of the 1979 Legislature's passage of a
program by that name. The bill was vetoed. A generic name
change in subsection (2) is made to avoid any construction
of the subsection as referring to or by implication
mandating a specific program.

Section 3. 2-7-517. The bill enacting this section
incorrectly referred to "2-15-516". The correct reference,
"2-7-516", was substituted during codification of the act to
the Montana Code Annotated, with brackets to indicate the
substitution. This bill deletes the brackets and legislates
2-7-516 as the rorrect section reference.

Section 4, 2«15-2007. A compiler's comment under this
section of the Montana Code Annotated states:

"Commissioner Correction: This section was passed as
subsection (2) of section 8, Ch. 274, L. 1981, and was added
as an amendment. This subsection was substantive 1law, but
the accompanying subsections are not. In codifying this
section the code commissioner added the bracketed material
to reflect the context in which the subsection was passed."

This bill deletes the brackets, thus legislating the
bracketed language.

Section 5. 3-1-607. This section is amended to delete
the p.ohibition on a judge running for a judicial office the
term of which commences earlier than his existing term of
office. The prohibition was declared unconstitutional in a
Montana Supreme Court opinion. The case note £for that
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opinion, contained in the annotations to the Montana Code
Annotated, reads:

“Article VII, sec. 10, Mont. Const., providing that one
holding a judicial position forfeits that position by filing
for an elective public office other than a judicial
position, requires a Judge to forfeit his judicial office if
he files for either a legislative or executive office. While
it does not affirmatively declare that a Judge does not
forfeit his judicial office by £iling for another judicial
office, that is 1its intent as shown by the minutes of the
Constitutional Convention and that is what it means.
Sections 3-1-607 and 3-1-608 forbid what Art. VII, sec. 10,
Mont., Const., authorizes and are therefore unconstitutional
as being in direct conflict with Art. VII, sec, 10, Mont,
Const. The Comm. for an Effective Judiciary v. St., _ M_,
679 P2d 1223, 41 St. Rep. 581 (1984)."

Section 6. 3-2-104. The deleted material (as well as
section 3-5-212, MCA, containing similar language) was found
unconstitutional in Coate v. Omholt, _ M_ , 662 P2d 591, 40
St. Rep. 586 (1983), as violating the separation of powers
doctrine, and the impairment of contract and diminution of
salaries provisions of the Montana Constitution.

Section 7. 5-4-306. Language was added to subsections
(2) and (3) to conform them to Article VI, section 10, of
the Montana Constitution, as amended in 1982. That amendment
provided for a veto override by poll of the Legislature if a
bill is vetoed after the end of the session.

Section 8., 5-7-203., The exception at the beginning of
the section is deleted because 5-7-304 was repealed in 1980.
That section read: "5-7-304. Exemption from license and
registration reguirement, Any person who 1limits his
lobbying solely to.appearances before legislative committees
of either house and registers his appearance on the records
of such committeeés in writing shall not be required to be
licensed as a lobbyist, pay a license fee, or register with
the secretary of state.”

Section 9. 13-10-505. The added words simply clarify
that the exception relates to filling of vacancies and not
to nominations in nonpartisan elections.

Section 10. 13-27-312. The brackets at the beginning
and end of subsection (3) are deleted. In preparation of
the composite of Chapter 336 and Chapter 488, Laws of 1983,
amendments to thisg section, the Code Commissioner set out in
a separate bracketed subsection (3), the amendatory language
in Chapter 336 pertaining to the preparation by the Attorney

-2-
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General of a fiscal statement, although the language had
been inserted in former subsection (2), which was entirely
deleted by Chapter 488. The language was included because
it appeared to reflect a separable concept not in conflict
with Chapter 488 and the apparent intent was to incorporate
the concept into the law. By deleting the brackets, this
bill legislates the bracketed language.

Sections 11 and 12. 25-7-204 and 25-7-206. A 1983
amendment to 25-7-202 provided that the judge or the jury
commissioner draw the ballots. Formerly, only the judge drew
them. Sections 25-7-204 and 25-7-206 were not, but should
have been, correspondingly amended. This bill makes those
amendments.

Section 13, 25-35-602. The 40-day time period 1in the
next-to-last paragraph of this form is changed to 10 days to
be consistent with 25-35-605(1), which fixes the time
period.

Section 14, 27-27-101. This amendment is made because
St. v. Montana Livestock Sanitary Board, 135 M 202, 339 P2d
487 (1959), held this section unconstitutional under Montana
Constitution, Article VII, sections 2 and 4, to the extent
that it authorizes a Writ of Prohibition in regard to
ministerial functions.

Section 15. 45-2-10l1. In subsection (69){(b}), "$150" is
changed to "$300". Subsection (69) defines "value". Chapter
581, Laws of 1983, raised from $150 to $300 the "wvalue" of
what is taken in theft and fraud offenses before the offense
becomes a felony. If "value" is over $300, the offense is a
felony. If "value" 1is $300 or less, the offense is a
misdemeanor. Chapter 581 should have raised "$150" to "S$300"
in 45-2-101(6¢)(b) to conform to what Chapter 581 did.

Sections 16 through 18. 45-9-101 through
45-9-103. The reference 1in each section to "an opiate, as
defined 1n 50-32-101(1B)" is incorrect. "Opiate" is defined
in subsection (19) of 50-32-101, not subsection (18). Prior
to 1983, ‘"opiate" was defined in subsection (18), but the
1983 Legislature inserted a new subsection (14) in 50-32-101
and renumbered the following subsections. Thus, the
subsection defining “opiate" was renumbered from (18) to
(19). Inadvertently, the three references, in 45-9-101
through 45-9-103, to 50-32-101(18) were not changed to
50-32 101(19).

Sections 19 and 20. 45-9-111 and 45-9-116. One word
defined in 45-9-111 1is also used 1in the text of that

_3_.
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gection; therefore, this bill makes the definitions 1in
45-9-111 apply to that section. Section 45-9-116 is amended
for clarity and to be consistent with the amendment made in
section 16, If operative provisions do not apply to the
persons listed in 45-9-116(1), it was certainly intended
that related definitions also do not apply.

Section 21. Regealer.
2-7-101. These definitions were used only in 2-7-102,

which was repealed in 1983. The section is thus obsolete
and unnecessary.
3-5-212. See explanation for section 6.
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 4
INTRODUCED BY MANUEL

BY REQUEST OF THE CODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
CLARIFY LAWS RELATING TO GOVERNMENT, COURTS, ELECTIONS,
PYUBLIE--RETEREMEN?--3%¥5PEMSy AND CRIMES: AMENDING SECTIONS
1-11-204, 2-4-611, 2-7-517, 2-15-2007, 3-1-607, 3-2-104,
5-4-306, 5-7-203, 13-10-505, 13-27-312, 25-7-204, 25-7-206,
25-35-602, 27-27-101, 45-2-101, 45-9-101 THROUGH 45-9-103,
45-9~111, AND 45-9-116, MCA; AND REPEALING SECTIONS 2-7-101

AND 3-5-212, MCA."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1., Section 1-11-204, MCA, is amended to read:
"j-11~204. Duties of code commissioner. (1} Prior to

January 1, 1979, the code commissioner shall recodify all

the laws of a general and permanent nature appearing in the

codes and session laws and prepare them for publication.

(2) Prior to January 1, 1979, the commissioner shall
prepare and submit to the legislature a report which 1is
certified by the commissioner as the "Gfficial Report of the
Montana Code Commissioner", together with a bill enacting
the Montana Code Annotated. A copy of the report and bill

shall be deposited with the secretary of state. The report
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shall explain and indicate, in tabular or other form, all
changes made during recodification, other than punctuation
and capitalization, to clearly indicate the character of
each change.

{3) Prior to the November 1 immediately preceding each
regular legislative session, the commissioner shall prepare
and submit to the legislative council a report, in tabular
or ather form, indicating the commissioner's reccmmendations
Eor.legislation which will:

fa) eliminate archaic or outdated laws;

{b) eliminate obsolete or redundant wording of laws;

{c) eliminate any duplications in 1law and any laws
repealed directly or by implication;

(d) clarify existing laws;

(e} correct errors and inconsistencies within the
laws.

(4) The commissioner shall cause to be prepared for
publication with the Montana Code Annctated the following
material:

fa) Statutory history of each code section;

{b) Annotaticns of state and federal court decisions
relating to the subject matter of the code;

[c) Such editorial notes, crogss-references, and other
matter as the commissioner considers desirable cr

advantageous;

-2- HB 4
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(d) The Declaration of Independence;

{e) The Cocnstitution of the United States of America
and amendments thereto;

(f) Acts of congress relating to the authentication of
laws and records;

(g} The Organic Act of the Territory of Montana;

{h) The Enabling Act;

(i) The 1972 Constitution of the State of Montana and
any amendments thereto:

()} The Ordinances relating to federal relations and
elections;

{k) Rules of civil, criminal, and appellate procedure
and such other rules of procedure as the Montana supreme
court may adopt; and

(1) A complete subject index, a popular name index,
and comparative disposition tables or cross-reference
indexes relating sections of the Montana Code Annctated to
prior compilaticns and session laws.

{5) After publication of the Montana Code Annotated,
the code commissioner shall:

(&) annotate, arrange, and prepare for publication all
laws of a general and permanent nature enacted at each
legislative session and assign catchlines and code section
numbers to each new section;

(b) <continue to codify, index, arrange, rearrange, and

—-3- HB 4
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generally update the Montana Code Annctated to maintain an
orderly and logical arrangement of the laws in crder to
avoid future need for bulk revision;

(c} prepare and submit-to-each-tegisiatnre publish a
report certified--ms--the entitled "Official Report of the
Montana Code Commissioner--(year)"™ which Iindicates, in
tabular or other form, all changes made during the
continuous recodification, other than punctuation, spelling,
and capitalization, to clearly indicate the character of
each change made since the last such report.

(6} From time to time the commissicner shall confer
with members of the judiciary and the state bar relative to
recodification procedures.”

Section 2. Section 2-4-611, MCA, is amended to read:

"2-4-~611. Hearing examiners -- legal services unlt ——
conduct of hearings -- disqualification of hearing examiners
and agency members. (1) An agency may appoint hearing
examiners for the conduct of hearings in contested cases. A
hearing examiner must be assigned with due regard to the
expertise required for the particular matter.

(2) An agency may elect to request a hearing examiner
from ehe an agency legal assistance program, if any, within
the attorney general's office or from another agency. If the
request is honored, the time, date, and place of the hearing

must be set by the agency, with the concurrence of the legal

-4 HB 4
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assistance program or the other agency.

(3) Agency members or hearing examiners presiding over
hearings may administer oaths or affirmations; 1issue
subpoenas pursuant to Z-4-104; provide for the taking of
testimony by deposition; regulate the course of hearings,
including setting the time and place for continued hearings
and fixing the time for filing of briefs or other documents;
and direct parties to appear and confer to consider
simplification of the issues by consent of the parties.

(4) On the filing by a party, hearing examiner, or
agency member in good faith of a timely and sufficient
affidavit of personal bias, lack of independence,
disgualification by 1law, or other disqualification of a
hearing examiner or agency member, the agency shall
determine the matter as a part of the record and decisiocn in
the case. The agency may disgualify the hearing examiner or
agency member and reqguest another hearing examiner pursuant
Lo subsection (2} or assign another hearing examiner from
within the agency. The affidavit must state the facts and
the reasons for the belief that the hearing examiner should
be disgualified and must be filed not less than 10 days
before the original date set for the hearing.”

Section 3. Section 2-7-517, MCA, is amended to read:

"2-7-517. Penalty. When a governmental entity has

failed to make payment as reguired by £2-7-5164 within 60
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days of receiving a bill for an audit, the department may
issue an order stopping payment of any state financial aid
to the governmental entity. Upon payment for the audit, all
financial aid that was withheld because of failure to make
payment shall be released and paid to the governmental
entity."

Section 4. Section 2-15-2007, MCA, is amended to read:

"2-15-2007. Highway traffic safety program. The
thighway traffic safety} program fprovided Eor in 61-2-1024
is attached tto the department of justicet Eor
administrative purposes only as prescribed in 2-15-121.
However, the program may hire its own personnel, and
2-15-121(2)(d) does not apply."

Section 5. Section 3-1-607, MCA, is amended to read:

"3-1-607. Supreme court justice or district court
judge not-to-run-for candidacy for nonjudicial office --
resignation required. (1) If a person occupying the office
of chief justice or assoclate justice of the supreme cCourt
or judge of a district court of the state of Montana becomes
a candidate €for election to any elective office under the

laws of the state of Montana other than a judicial position,

he shall immediately, and in any event at or before the time
when he must file as a candidate for such office in any
primary or special or general election, resign from his

office of chief justice, associate justice, or district

-6- HB 4
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judge.

(2) The resignation becomes effective immediately upon
its delivery to the proper officer or superior.

(3) The resignation requirement applies except when
the person is a bona fide candidate for reelection ta the
identical office then occupied by him or £for another
nenpartisan judicial office--the--term--of--which--does--net
eommence-eartier—than-the-end-of-the-term-of-the-offrce-then
oecupied-by-him position.”

Section 6. Section 3-2-104, MCA, is amended to read:

"3-2-104. Salaries —— expenses. {l) The salaries of
justices of the supreme court are provided for in 2-16-405.

faifAIE—any—cause7‘mcticn7—er-sthe:—pfceeeding‘—remains
pendingA-and——undecided——ch——aﬂ-perio&--of——QBfAdays-*after
aubmission-for-dectsteny-the-justice-of--the--anpreme--court
who--has-—-been——a3aigned-~to--write——the--epiniony-ordery-er
deciston-sf-the-court-shati-submit-an-affidavit-on-er-before
the-90th-day-te-the-chief-juatice--secting--ferth--the--case
name;--capse--number;-and-the-reasen-the-matter—-has-not-been
descided-—Copiea-cf-che-affidavit-must-be-~furnished--to--att
partiesa——to--the--marter--pending+-A-causery-motieny-or-other
preceeding-is-conatdered-supmrtted--for——decision--when--att
hearings-have-becrn-hetd-and-€inat-briefas-have-been-submitted
by-atl-parties-te-the-matter-pending--Upen-the-fiting-of-the

affidavier——the--dustree-shati-mave-an-additionat-38-days-+eo
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decrde-the-—matter--which--has--been--sobmiered:--No--causes
motiony--or--other--proceading-may-remain-undecidad-for-more
than-it20-days-after--submission—-for--decisien--without--the
apprevat--of--a-majertty-of-the-other-members-of-the-supreme
court-for--good--caude--shown--in--an--affidavit--reguesting
additionat--times-if-a-fustice-cf-the-supreme-court-viotatea
the-provisions-of--this—-seection;--any--party--to--a--matter
pending-in-victation-of-this-section-srr-by-a-majarity-vote;
the--orher-membera-of-the-supreme-court-may-refer-the-matter
to-the-judietat-standarda-eommiastons-If-the--courtr--acting
upon--the--rarsmmendation--of-the-commisaton;-decermines—the
Justicea-ita-net-itn-sempriance-with-—-this--secttony--tt-—-ahatt
order-that-the-atate-auditor-noe-issune-a-warrane-for-paymant
of --services--for--i--menth; -wahieh--pay-ta-forfetted-by-the
Justicers

t3¥(2) Actual and necessary travel expenses of the
justices of the supreme court shall be the travel expenses,
as defined and provided in 2-18-501 through 2-18-503,
incurred in the performance of their official duties.,"

Section 7. Section 5-4-306, MCA, is amended to read:

"5-4-306. Return when legislature not in session, (1)
If, on the day the governor desires to return a bill without
his approval and with his objections thereto to the house in
which 1t originated, that house has adjourned for the day

{(but not for the session), he may deliver the bill with his
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message to the presiding officer, secretary, clerk, or any
member of such house. Such delivery is as effectual as
though returned in open gsession if the governor, on the
first day the house is again in session, by message,
notifies it of such delivery and of the time when and the
person to whom such delivery was made.

(2) IEf the legislature is not in session when the
governor vetoes a bill, he shall return the bill with his
reascns for the wveto to the secretary of state. The
secretary of state shall immediately mail a copy of the bill
and the veto message to each member of the legislature. If

the bill was approved by two-thirds of the members of each

house present, the secretary of state shall poll the members

of the legislature, and if two-thirds or more of the members

of each house vote to override the veto, the bill shall

become law.

{3} The legislature may reconvene to reconsider any

bill e vetoed by the governor when the legislature is not

in session by using the statutory procedure provided for
convening in special session.”
Gection 8. Section 5-7-203, MCA, is amended to read:
w5-7-203. Principal -- name of lobbyist on docket .
Exeept-AASA—prevtded‘—inf-5—?-3947—every Every principal who
employs any lobbyist shall within 1 week after such

employment cause the name of said lobbyist to be entered
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upon the docket. It shall also be the duty of the lobbyist
to enter his name upon the docket. Upon the termination of
such employment, such fact may be entered opposite the name
of the lobbyist either by the lobbyist or the principal.”
Section 9. Section 13-10-505, MCA, is amended to read:
"13-10~505. Applicability. The provisions of 13-10-501
through 13-10-504 shall not be used to fill vacancies or to
nominate candidates in nonpartisan elections except for

nominations to fill a vacancy as provided in 13-25-205,"

Section 10. Section 13-27-312, MCA, i1s amended to
read:

"13-27-312. Review of petition by attorney general --
preparation of statements -- fiscal note. (1) Upon receipt
of a petition from the office of the secretary of state
pursuant to 13-27-202, the attorney general shall examine
the petition as to form and, if the proposed ballot issue
has an effect on the revenues, expenditures, or the fiscal
liability of the state, shall order a fiscal note
incorporating an estimate of such effect, the substance of
which must substantially ceomply with the provisions of
5-4-205. The budget director, in cooperation with the agency
or ayencies affected by the petition, is responsible for
preparing the fiscal note and shall return it within & days
unless the attorney general, for good cause shown, extends

the time for completing the fiscal note. If the petition

-10- HBE 4
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Eorm 1is approved, the attorney general shall endeavor to
seek out parties on both sides of the issue and obtain their
advice. The attorney general may, if he deems it necessary,
appoint a five-member committee to recommend the statement
of purpose and the statement of the implications of the
measure. The committee shall consist of two persens
recommended by the person filing the p;tition, two perscns
knawn to oppose the measure, and one representative of the
attorney general's office, who 1is the chairman. The
committee shall, within 14 days of appeointment, meet and
recommend by a vote of a majority of the committee:

(a) a statement, not to exceed 100 words, explaining
the purpose of the measure; and

{b) statements, not to exceed 25 words each,
explaining the implications of a vote for and a vote against
the measure.

(2) The attcrney general may accept, reject, or modify
the statements recommended by the committee. If the
committee is unable to recommend one or both statements, the
attorney general shall prepare the statements.

£{3) The attorney general shall prepare a fiscal
statement of no more than 50 words if a fiscal note was
prepared for the proposed ballot issue, such statement to be
used on the petition and ballot if the measure is placed on

the ballot.t
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{4) The statement of purpose and the statements of
implication must express the true and impartial explanation
of the proposed ballot issue in plain, easily understcod
language and may neot be arguments or written so as Lo create
prejudice for or against the measure.

(5) The statement of purpose prepared pursuant to
subsection (l) or (2}, unless altered by a court under
13-27-316, is the petition title for the measure circulated
by the petition and the ballot title if the measure 1is
placed on the ballot.

{6) The statements of implication shall be placed
beside the diagram provided for marking of the ballot in a

manner similar to the following example:

L. rom extending the right to vote to persons 1B years
of age
[J AGAINST extending the right to vote to persons 18
vears of age
(7) If the petition 1is rejected as to form, the
attorney general shall forward his comments tc the secretary
of state within 10 days after receipt of the petition by the
attorney general. If the petition is approved as to form,
the attorney general shall fcrward the statement of purpose,
the statements of implication, and the fiscal statement, if

applicable, to the secretary of state within 21 days after

receipt of the petition by the attorney general."
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Section 11. Section 25-7-204, MCA, is amended to read:
"25-7-204. Mode of drawing ballots. Before the first
ballot shall have been drawn, the box must be <closed and
well shaken so as to thoroughly mix the ballots therein. The

district judge or the jury commissicner nmust draw at random

a ballort with the juror's name thereon. Upon stipulation of
counsel, the court may order the clerk to draw ballots."
Section 12. Section 25-7-206, MCA, 1is amended to read:
"25-7-206, Procedure when insufficient number attend.
(1) If a sufficient number of jurors duly drawn and notified
do not attend to form a Jury, the Jjudge or the jury
commissioner s=shat}, pursuant tc an order of the court to be
entered in the minutes, shall, in the presence of two
witnesses, draw a sufficient number of balleots from the box
to complete the jury. The sheriff shall notify the persons
thus drawn to attend immediately or at a time fixed by
court. If for any reason a sufficient number of Jjurors to
try the issue is not obtained from the persoﬁs notified
gpnder-am-order-made-as-prescribed-tn-this-seetion, the court

may make anaether-srder-or-sgecessive-arders or order further

drawings until a sufficient number is obtalined.

(2) Each person so notified must attend at the time
required by the nctice and, unless excused by the court or
set aside, must serve as a Jjuror upon the «trial. For a

reglect or refusal to do so, he may be fined in the same
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manner as any other trial juror regularly drawn and
notified. He is subject to the same exceptions and
chalienges as any other trial juror,”

Secticn 13. Section 25-35-602, MCA, is amended o
read:

"253-35-602. Form of complaint and order of
court/notice to defendant. The sworn complaint and order of
the c¢ourt shall be made on a blank substantially in the
following farm:

IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S
COURT OF ............ v+ .. COUONTY, MONTANA

BEFORE ....,..:vvev-0+v+4y JUSTICE OF THE PEACE

vs. Complaint

...... e raeeee e Case No. .....

Comes now the plaintiff, being first duly sworn, upon
vath, and complains and alleges that defendant is ilndebted

to plaintiff in the sum of $......, for...... ... ...
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which sum is now due, owing, and unpaid despite demands Ffor

the payment thereof, together with plaintiff's costs herein

expended.
Dated this .,..... day of ......c.cvnuuv, 19....
Plaintiff
Plaintiff's address
Subscribed and swern to before me this ...... day of
...... eees 19044,

2, .
Clerk, small claims
division

ORDER OF COURT/
NOTICE TO DEFENDANT
THE STATE OF MONTANA TO THE ABOVE-NAMED DEFENDANT(S):
You are hereby directed to appear and answer the within
and foregoing complaint at:

L I T I T N IR RPN feaae ey

[0 4 at ....
Reset for .......,.vv. at ....
Reset for ............, &t ....
~15- HB 4
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Reset for ............ at ....

and to bhave with you, then and there, all books, papers, and
witnesses needed by you to establish your defense tc the
claim; and you are further notified that in case you do not
appear, judgment will be taken against yocu by default for
the relief demanded in the complaint and for costs ©of this
action, including costs of service of the complaint and
order of the court,/notice to defendant.

You are hereby further notified that, within 46 10 days
of service upon you of this complaint and order, you may
remove this action from the small claims court to justice's
court, and that your failure to remove shall constitute a
waiver of your rights to trial by jury and to representation
by ccunsel.

To the Sheriff, Constable, or Server of process of said
county, greetings:

Make legal service and due return thereof on the
defendant abt .......eeeiiiienrennnanannnann [N e

Dated this ..., day of ..........., 19....

Justice of the peace
By:iiriiireiveviniennnn v
Clerk. small claims
division"

Section 14. Section 27-27-101, MCA, is amended to
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reads:

"37-27-101. Definition and function of writ of
prohibition. The writ of prohibition is the counterpart of
the writ of mandate. It arrests the proceedings of any
tribunal, corporation, board, or persony-whether exercising
fumebians judicial or--minmisteriai; functions when such
proceedings are without or in excess of the jurisdiction of
such tribunal, corporation, board, or person.”

Section 15. Section 45-2-101, MCA, is amended to read:

"45-2-101. General definitions. Unless otherwise
specified in the statute, all words will be taken in the
objective standard rather than in the subjective, and unless
a different meaning plainiy is required, the following
definitions apply in this title:

(1) "Acts” has its usual and ordinary meaning and
includes any bodily movement, any form of communication, and
where relevant, a failure or omission to take action.

(2) “Administrative proceeding” means any proceeding
the outccme of which is required to be based on a record or
documentation prescribed by law or in which a law or a
regulation is particularized in irs application to an
individuai.

(3) ‘"another" means a person Or persons, as defined 1in
this code, cther than the offender.

(4) “Benefit" means gain or advantage Or anything
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regarded by the beneficiary as gain or advantage, including
benefit to any other person or entity in whose welfare he is
interested, but not an advantage promised generally to a
group or class of voters as a consequence of public measures
which a candidate engages to support or oppose.

(5) "Bodily injury" means physical pain, illness, or
any impairment of physical condition and includes mental
illness or impairment.

(6) "Cohablt"” means toe 1live together under the
representation of being married.

{7 "Common scheme” means a series of acts or
omissions motivated by a purpose to accomplish a single
criminal objective or by a c¢ommon purpose or plan which
results in the repeated commission of the same offense or
affects the same person or the same persons or the property
thereof.

(8) “Computer® means an electronic device that
performs logical, arithmetic, and memory functions by the
manipulation of electronic or magnetic impulses and includes
all input, cutput, processing, storage, software, or
communication facilities that are connected or related to
such a device in a system or network.

(9) "Computer network" means the interconnection of
communication systems between computers or computers and

remote terminals.

-l8- HE 4
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{(10) "Computer program" means an instruction or
statement or a series of instructions or statements, in a
form acceptable to a computer, that in actual or modified
form permits the functioning of a computer or computer
system and causes it to perform specified functions.

{11) “Computer services" include but are not limited to
computer time, data processing, and storage functions.

{12) "Computer software"” means a set of computer
programs, procedures, and associated documentation concerned
with the operation of a computer system.

(13) "Computer system" means a set of related,
connected, or unconnected devices, computer software, or
other related computer equipment.

{14) "Conduct"” means an act or series of acts and the
accompanying mental state.

(15) "Conviction" means a judgment of conviction or
sentence entered upon a plea of guilty or upon a verdict or
finding of gquilty of an offense rendered by a legally
constituted jury or by a court of competent Jurisdiction
authorized to try the case without a jury.

{16) "Correctional institution” means the state prison,
county ar city jail, or other institution for the
incarceration or custody of persons under sentence for
offenses or awaliting trial or sentence for offenses,

{17) "Deception" means knowingly to:
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{a) create or cenfirm in another an lmpression which
is false and which the offender doces not believe to be true;

{(b) fail to correct a false impression which the
offender previously has c¢reated or confirmed;

(c) prevent another from acquiring information
pertinent to the disposition of the property involved:

(d) sell or otherwise transfer or encumber property,
failing to disclose a lien, adverse claim, or other legal
impediment to the enjoyment of the property, whether such
impediment is or is not of value or is or is not a matter of
cofficial record; or

(e) promise performance which the offender does not
intend to perform or knows will not be performed. Failure to
perform standing alone is not evidence that the coffender did
not intend to perforn.

{18) "Defamatory matter" means anything which exposes a
person or a group, class, or association toc hatred,
contempt, ridicule, degradation, or disgrace in society or
to injury teo his or its business or occupation.

(19) "Deprive” means to withhold property of another:

(a) permanently;

{b) for such a pericd as to appropriate a portion of
its wvalue;

(c) with the purpose to restore it only upon payment

of reward or other compensation; or
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{d} to dispose of the property and use or deal with
the property so as to make it unlikely that the owner will
recover it.

{(20) "Deviate sexual relations" means sexual contact or
sexual intercourse between two persons of the same sex or
any form of sexual intercourse with an animal.

{21) "Felony" means an offemse in which the sentence
imposed upon conviction is death or imprisonment in the
state prison for any term exceeding 1 year.

(22) “"Forcible felony" means any felony which involves
the use or threat of physical force or violence against any
individual.

(23) A "frisk" is a search by an external patting of a
person's clothing.

(24) "Government" includes any branch, subdivision, or
agency of the government of the state or any locality within
it.

(25) "Harm" means loss, disadvantage, or injury or
anything so regarded by the person affected, including loss,
disadvantage, o©or injury to any person or entity in whose
welfare he is interesced.

(26) A "house of prostitution” means any place where
prostitution or promotion of preostitution 1s reguiarly
carried on by one or mere persons under the concrol,

management, <r supervision of another.
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(27) "Human being" means a person who has been born and
is alive,

(28) An "illegal article" is an article or thing which
is prohibited by statute, rule, or order from being in the
possessicn of a person subject to official detention.

(29) "Inmate" means a perscn who engages in

prostitution in or through the agency of a house of

-prostitution.

(30) "Intoxicating substance” means any controlled
substance as defined in Title 50, chapter 32, and any
alcoholic beverage, including but not limited to any
beverage containing 1/2 of 1% or more of alcohol by volume.
The foregoing definition does not extend to dealcoholized
wine or to any beverage or liquid produced by the process by
which beer, ale, port, or wine is produced if it contains
less than 1/2 of 1% of alcohol by volume.

{31) An "involuntary act" means any act which is:

{a) a reflex or convulsion;

{b) a bodily movement during unccnsciocusness or sleep;

{¢) conduct during hypnosis or resulting Erom hypnotic
suggestion; or

{d)¥ a bodily movement that otherwise is not a product
of the effort or determination of the actor, either
conscicus or habitual.

(32) “Juror™ means any person who is a member of any
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jury, including a grand jury, impaneled by any court in this
state in any action or proceeding or by any officer
authorized by law to impanel a Jjury in any action or
proceeding. The term "juror" also includes a person who has
been drawn or summoned to attend as a prospective juror.

(33) "Knowingly"--a person acts knowingly with respect
to conduct or to a circumstance described by a statute
defining an offense when he is aware of his conduct or that
the circumstance exists. A person acts knowingly withn
respect to the result of conduct described by a statute
defining an offense when he is aware that it is highly
probable that such result will be caused by his conduct.
When knowledge of the existence of a particular fact 1is an
element of an offense, such knowledge is established if a
person is aware of a high probability of its existence.
Equivalent terms such as "knowing" or "with knowledge" have
the same meaning.

(34) "Mentally defective" means that a person suffers
from a mental disease or defect which renders him incapable
cf appreciating the nature of his conduct.

{35) "Mentally incapacitated" means that a person is
rendered tempcrarily incapable of appreciating or
controlling his conduct as a result of the influence of an
intoxicating substance.

{36) "Misdemeanor" means an offense in which the
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sentence imposed upon conviction is imprisonment in the
county jail for any term or a fine, or both, or the sentence
imposed 1s imprisonment in the state prison for any term of
1 year or less.

{37) "Negligently"--a person acts negligently with
respect to a result or to a circumstance described by a
statute defining an offense when he consciously disregards a
risk that the result will occur or that the circumstance
exists or when he disregards a risk of which he should be
aware that the result will occur ¢r that <the clrcumstance
exlsts. The risk must be of such a nature and degree that to
disregard it involves a gross deviation from the standard of
conduct that a reasonable person would observe in the
actor's situation. "Gross deviation' means a deviation that
is considerably yreater than lack of ordinary care.
Relevant terms such as "negligent™ and "with negligence”
have the same meaning.

(38) "Obtain" means:

(a} in relation to property, to bring about a transfer
of interest or possession, whether to the offender or to
another; and

[b) in relation to labor or services, 'to secure the
performance thereof.

{39) "Obtains or exerts control” includes but is not

limited to the taking, carrying away, or sale, conveyance,

-24- HB 4



10
11
12
13
14
15
16
17
18
19
2Q
21
22
23
24

25

HB 0004/02

or transfer of title to, interest in, or possession of
property.

{40) "Occupied structure" means any building, wvehicle,
or other place suitable for human occupancy or night lodging
of persons or for carrying on business, whether or not a
person is actually present. Each unit of a building
consisting of two or more units separately secured or
occupied is a separate occupied structure.

{41} "Offender" means a person who has been or is
jijable to be arrested, charged, convicted, cr punished for a
public offense. .

(42) "Offense” means a crime for which a sentence of
death or of imprisonment or a fine is authorized. Offenses
are classified as felonies or misdemeanors.

{43) "Qfficial detention” means imprisonment resulting
from a conviction for an offense, confinement for an
offense, confinement of a person charged with an offense,
detention by a peace officer pursuant to arrest, detention
for extradition or deportation, or any lawful detention for
the purpose of the protection of the welfare of the person
detained or for the protection of society. Official
detention does not include supervision of probation or
parole, constraint incidental to release on bail, or an
unlawful arrest unless the person arrested employed physical

force, a threat of physical force, or a weapon to escape.
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(44) "Official proceeding" means a proceeding héard or
which may be heard before any legislative, judicial,
administrative, or other governmental agency or offic:ial
authorized to take evidence under oath, including any
referee, hearing examiner, commissioner, notary, or other
person taking testimony or deposition in connection with
such proceeding.

(45) "Other state" means any state or terrltory of the
United States, the bistrict af Columbia, and the
Commonwealth of Puerto Rico.

(46) "Owner"” means a person other than the offender who
has possession of or any other interest 1in the property
involved, even though such interest or possession is
unlawful, and without whose consent the offender has no
authority to exert control over the property.

(47) "Party official" means a person who holds an
elective or appointive post in a political party in the
United States by virtue of which he directs or conducts or
participates in directing or conducting party affairs at any
level of responsibility.

(48) "Peace officer" means any person who by virtue of
his cffice cor public employment ils vested by law with a duty
to maintain public order or to make arrests for offenses
while acting within the scope of his authority.

(49) "Pecuniary benefit” is benefit Iin the form of
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money, property, commercial interests, or anything else the
primary significance of which is economic gain.

{50) "Person" includes an individual, business
association, partnership, corporation, government, or other
legal entity and an individual acting or purporting to act
for or on behalf of any government or subdivision thereof.

(51) "Physically helpless" means that a person is
unconscious or is otherwise physically unable to communicate
unwillingness to act.

{52) "Possession" is the knowing control of anything
for a sufficient time to be able to terminate control.

(53) "Premises" includes any type of structure or
building and any real property.

(54) "Property" means any tangible or intangible thing
of value. Property includes but is nct limited to:

(a) real estate;

{b) money;

[c) commercial instruments;

{d) admission or transportation tickets;

(e) written instruments which represent or embody
rights concerning anything of wvalue, including labor or
services, or which are otherwise of value to the cwner:

(f) things growing on, affixed to, or found on land
and things which are part of or affixed to any building;

{g) electricity, gas, and water;
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{(h) birds, animals, and fish which ordinarily are kept
in a state of confinement;

(i) food and drink, samples, cultures, microorganisms,
specimens, records, recordings, documents, blueprints,
drawings, maps, and whole or partial copies, descriptions,
photographs, prototypes, or models thereof:

(j) any other articles, materials, devices,
substances, and whole or partial copies, descriptions,
photographs, prototypes, or models therecf which constitute,
tepresent, evidence, reflect, or record secret scientific,
technical, merchandising, production, or management
information or a secret designed process, procedure,
formula, invention, or improvement; and

(k) electronic impulses, electronicaily processed oOr
produced data or . information, commercial instruments,
computer scftware or comMputer programs, in elther machine or
human readable form, computer services, any other tangible
or intangible item of value relating to a computer, computer
system, or computer network, and any copies thereof.

(55} "Property of another” means real or personal
property in which a person other than the offender has an
interest which the offender has no authority to defeat or
impair, even though the offender himself may have an
interest in the property.

(56) "Public place" means any place to which the public
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or any substantial group thereof has access. 1 purpose of arousing or gratifying the sexual desire of
{57) “Public servant” means any officer or emplcoyee cof 2 either party.
government, including but not Llimited to legislators, 3 (61) "Sexual intercourse" means penetration of the
judges, and firefighters, and any person participating as a 4 vulva, anus, or mouth of one person by the penis of another
juror, adviscr, consultant, administrator, executor, 5 person, penetration of the vulva or anus of one persan by
guardian, or court-appointed fiduciary. The term does not 6 any body member of another person, or penetration of the
include witnesses. The term "public servant" includes one 7 vulva or anus cf one person by any foreign instrument or
who has been elected or designated to become a public 8 object manipulated by another person for the purpcse of
servant. ] arousing or gratifying the sexual desire of either parcty.
(98) "Purposely"--a person acts purposely with respect 10 Any penetration, however slight, is sufficient.
to a result or to conduct described by a statute defining an 11 (62) "Solicit" or “"solicitation" means to command,
offense if it is his conscious cbject to engage in that 12 authorize, urge, incite, request, or advise ancther to
cenduct or to cause that result, When a particular purpose 13 commit an offense.
is an element of an offense, the element is established 14 {63) "State" or "this state” means the state of
although such purpose is conditional, unless the condition 15 Montana, all the land and water in respect to which the
negatives the harm or evil scught to be prevented by the law 16 state of Montana has either exclusive or concurrent
defining the ¢ffense. Equivalent terms such as "purpose” and 17 jurisdiction, and the air space above such land and water.
"with the purpose" have the same meaning. 18 {64) "Statute" means any act of the legislature of this
(59) "Sericus bodily injury" means bodily injury which 19 state.
creates a substantial risk of death or which causes serious 20 (65) "Stolen property” means property over which
permanent disfigurement or protracted loss or impairment of 21 control has been obtained by theft.
the function or process of any bodily member or organ. It 22 t66) A "stop" is the temporary detention of a persan
includes serious mental illness or impalrment. 23 that results when a peace officer orders the person to
(60) "Sexual contact" means any touching cf the sexual 24 remain in his presence.
or other intimare parts of the person of another for the 25 (67) "Tamper" means to interfere with something
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improperly, meddle with it, make unwarranted alteraticns in
its existing condition, or deposit refuse upon it.

(68) "Threat" means a menace, however communicated, to:

{a) inflict physical harm on the person threatened or
any cther person or on property;

{b) subject any perscn to physical confinement or
restraint;

(¢} commit any criminal offense;

(d) accuse any person of a criminal offense;

(e) expose any person to hatred, cantempt , or
ridicule:
(£) harm the credit ar business repute of any person;

(é) reveal any information sought to be concealed by
the person threatened;

{h) take action as an official against anyone or
anything, withhold official action, or cause such action or
withholding;

(i} bring about or continue a strike, boycott, or
other similar collective action if the property 1is not
demanded or received for the benetit of the groups which he
purports to represent; or

(j) testify or provide informaticn or withhold
testimony or information with respect to another's legal
claim or defense,

(69) fa) "Value" means the market value of the property
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at the time and place of the crime or, 1f such cannot be
satisfactorily ascertained, the cost of the replacement of
the property within a reasonable time after the c¢crime. If
the coffender appropriates a portion of the value of the
property, the value shall be determined as follows:

{i) The wvalue aof an instrument constituting an
evidence of debt, such as a check, draft, or promissory
naote, shall be considered the amount due or <collectible
thereon or thereby, such fiqure ordinarily being the face
amount of the indebtedness less any portion thereof which
has been satisfied.

{ii) The wvalue of any other instrument which creates,
releases, discharges, or otherwise affects any valuable
legal right, privilege, or cobligation shall be considered
the amount of economic loss which the owner of the
instrument might reasonably suffer by virtue of the loss of
the instrument.

{iil) The value of electronic impulses, electronically
produced data or information, computer scftware or programs,
or any other tanglble or intangible item relating to a
computer, computer system, or computer network shall be
considered to be the amount of economic loss that the owner
of the item might reasconably suffer by virtue of the loss of
the item; The determination of the amount of such economic

loss includes but is not limited to consideration of the
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value of the owner's right to exclusive use or dispoesition
of the item.

{b) When it cannot be determined if the value of the
property is more or less than §%58 $300 by the standards set
forth in subsecticon (69)(a) above, its wvalue shall be
considered to be an amcunt less than 5358 $300.

{(c) Amounts involved in thefts committed pursuant to a
common scheme or the same transaction, whether from the same
person o©r several persons, may be aggregated in determining
the value of the property.

(70) "Vehicle" means any QEvice for transportation by
land, water, or air or mobilé equipment with provision for
transport of an operator.

(71) "Weapon" means any instrument, article, or
substance which, regardless of its primary Eunction, is
readily capable of being used to produce death or serious
bodily injury.

(72) "Witness" means a person whose testimony is
desired in any official proceeding, in any investigation by
a grand jury, or in a criminal action, prosecution, or
proceeding.”

Section 16, Secticn 45-9-101, MCA, is amended to read:

"45-9-10L., Criminal sale of dangerous drugs. (1} A
person commits the coffense of criminal sale of dangerous

drugs if he sells, barters, exchanges, glves away, or offers
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to sell, barter, exchange, or give away or manufactures,
prepares, cultivates, compounds, or processes any dangerous
drug, as defined in 50-32-101.

(2) A persaon convicted of c¢riminal sale of an opiate,
as defined in 50-32-101+%8%(19). shall be imprisoned in the
state prison for a term of not less than 2 years or more
than 1life and may be fined not more than $50,000, except as
provided in 46-18-222.

(3) A person convicted of criminal sale of a dangerous
drug included in Schedule I or Schedule 1II pursuant to
50-32-222 or 50-32-224, except marijuana or
tetrahydrocannabinols, who has a prior conviction for
criminal sale of such a drug shall be imprisoned in the
state prison for a term of not less than 10 years or more
than 1life and may be fined not more than $50,000, except as
provided in 46-18-222. Upon a third or subseguent conviction
tor criminal sale of such a drug, he shall be impriscned in
the state prison for a term of not less than 20 years or
more than life and may be fined not more than $50,000,
except as provided in 46-18-222. Whenever a conviction under
this subsection is for criminal sale of such a drug to a
minor, the sentence shall include the restriction that the
defendant be ineligible for parole and participation in the
supervised release program while serving his term.

{4) A person convicted ot criminal sale of dangerous
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drugs not otherwise provided for in subsection (2) or (3)
shall be imprisconed in the state prison for a term of not
less than 1 year or more than life or be fined an amount of
not mere than $50,000, or both.

{5) Practiticners and agents under their supervisicn
acting in the course of a professional practice, as defined
by 50-32-101, are exempt from this section.,"

Section 17. Section 45-5-102, MCA, is amended to read:

"45-9-102, Criminal possession of dangerous drugs. (1)
A person commits the offense of criminal possession of
dangercus drugs if he possesses any dangerous drug, as
defined in 50-32-101.

{2) Any person convicted of criminal possession of
marijuana or its derivatives in an amount the aggregate
weight of which does not exceed 60 grams of marijuana or 1
gram of hashish is, for the £irst offense, quilty of a
misdemeanor and shall be punished by a fine of not less than
$100 or more than $500 and by imprisonment in the county
jail for not more than 6 months. The minimum fine must be
imposed as a condition of a suspended or deferred sentence.
A person convicted of a second or subsequent offense under
this subsecticn is punishable by a fine not to exceed $1,.000
or imprisonment in the county jail for a term not to exceed
1 year or in the state prison for a term not toc exceed 3

years or both such fine and imprisonment.
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(3) A person convicted of criminal possession of an
opiate, as defined in 50-32-101¢383¥(19), shall be imprisoned
in the state prison for a term of not less than 2 years or
more than 5 years and may be fined not more than $50,000,
except as provided in 46-18-222.

(4) A person convicted of criminal possession of
dangercus drugs not otherwlise provided for in subsection (2}
or (3) shall be impriscned in the state prison for a term
not to exceed S5 years or be fined an amount not to exceed
$50,000, or both.

(5) A perscn of the age of 21 years or under convicted
of a first viglation under this section shall be presumed to
be entitled to a deferred imposition of sentence of
imprisonment.

(6} Ultimate wusers and practitioners and agents under
their supervision acting in the course of a professional
practice, as defined by 50-32-101, are exempt from this
section.”

Sectieon 18. Section 45-9-103, MCA, is amended to read:

"45-9-103. Criminal possession with intent to sell,
(1) & person commits the offense of criminal possession with
intent to sell 1if he possesses with intent to sell any
dangercus drug as defined in 50-32-101. No person commits
the offense of c¢riminal possession with intent to sell

marijuana unless he possesses 1 kilogram or more.
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(2) A person convicted of criminal possession of an
opiate, as defined in 50-32-101¢%8%(19), with intent to sell
shall be impriscned in the state prison for a term of not
less than 2 years or more than 20 years and may be fined noct
more than $50,000, except as provided in 46-18-222.

(3} A person convicted of criminal possession with
intent to sell not otherwise provided for in subsection {2)
shall be impriscned in the state prison for a term of not
more than 20 years or be fined an amount not to exceed
$50,000, or both.

{4) Practitioners and agents under their supervisicn
acting 1in the course of a professional practice as defined
by 50-32-101 are exempt from this section.”

Section 19. Section 45-9-111, MCA, is amended to read:

"45-9-111. Imitation dangerous drugs -- definitions,
As used in 45-9-%%2 45-9-111 through 45-9-116 and 45-9-202,
the following definitions apply:

(1) "Dangerous drug" has the meaning given to that
term in 50-32-101.

{2) "Imitation dangerous drug" means a substance that
is not a dangerous drug but that is expressly or impliedly
represented tc be a dangerous drug or to simulate the effect
of a dangercus drug and the appearance of which, including
the color, shape, size, and markings, would lead a

reasonable person to believe that the substance is a
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dangerous drug.

(3) "Person" includes any individual, business
association, partnership, or corporation.”

Section 20. Section 45-9-116, MCA, is amended to read:

"45-9-116. Imitation dangercus drugs -- exemptions --
rules. (1) Sections 45-9-%%2 45-9-111 through 45-9-115 do
not apply to:

{a) a perscn authorized by rules adopted by the board
of 'pharmacy to possess with purpose to sell or sell
imitation dangerous drugs;:

(b} law enforcement personnel selling or possessing
with purpose to sell imitation dangerous drugs while acting
within the scope of their employment; and

{c) a person registered under the provisions of Title
50, chapter 32, part 3, who sells, or possesses with purpose
to sell an imitation dangercus drug for use as a placebo, by
that person or any other person so registered, in the course
of professional practice or research.

(2) The beard of pharmacy shall adopt, amend, or
repeal rules in accordance with the Montana Administrative
Procedure Act to authorize the possession with purpose to
sell or sale of imitation dangerous drugs whenever it
determines that there is a legitimate need and that the
drugs will be used for a lawful purpose."

NEW SECTION. Section 21. Repealer. Sections 2-7-101

~-38- HB 4
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1 and 3-5-~212, MCA, are repealed.

—-End-
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Code Commigsioner Bill - Summary
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. _ 4

AN ACT TO GENERALLY REVISE AND CLARIFY LAWS RELATING TO
GOVERNMENT, COURTS, ELECTIONS, PUBLIC RETIREMENT SYSTEMS,
AND CRIMES; AMENDING SECTIONS 1-11-204, 2-4-611, 2-7-517,
2-15-2007' 3-1"6071 3-2-104' S- 4 306' S- 7 203, 13-10- 505p
13-27-312, 25-7-204, 25-7-206, 25-35-602, 27-27-101,
45-2-101, 45-9-111, AND 45-9-116, MCA; AND REPEALING
SECTIONS 2-7-101 AND 3-5-212, MCA.

Section 1. 1-11-204. The provision that the Code
Commissioner must submit a certified report to the
Legislature is an unnecessary formality. The report is
published in the first volume of the annotations to the
Montana Code Annotated and 1is accessible to anyone. The
amendment would make no change in the required contents of
the report. :

Section 2. 2-4-611. The two references in subsection
(2) to "the legal assistance program" were inserted in 1979
in anticipation of the 1979 Legislature's passage of a
program by that name. The bill was vetoed. A generic name
change in subsection (2) is made to avoid any construction
of the subsection as referring to or by implication
mandating a specific program,

Section 3. 2-7-517. The bill enacting this section
incorrectly referred to "2-15-516". The correct reference,
"2-7-516", was substituted during codification of the act to
the Montana Code Annotated, with brackets to indicate the
substitution. This bill deletes the brackets and legislates
2-7-516 as the correct section reference.

Section 4. 2-15-2007. A compiler’'s comment under this
section of the Montana Code Annotated states:

"Commissioner Correction: This section was passed as
subsection (2) of section 8, Ch. 274, L. 1981, and was added
as an amendment. This subsection was substantive law, but
the accompanying subsections are not. In codifying this
section the code commissioner added the bracketed material
to reflect the context in which the subsection was passed."

This bill deletes the brackets, thus legislating the
bracketed language.

Section 5. 3-1-607. This section is amended to delete
the p.ohibition on a juage running for a Jud1c1al office the
term of which commences earlier than his existing term of
office. The prohibition was declared unconstitutional in a
Montana Supreme Court opinion. The case note for that

THIRD READING
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opinion, contained in the annotations to the Montana Code
Annotated, reads:

“"Article VII, sec. 10, Mont. Const., providing that one
holding a judicial position forfeits that position by filing
for an elective public office other than a judicial
position, requires a Judge to forfeit his judicial office if
he files for either a legislative or executive office. While
it does not affirmatively declare that a Judge does not
forfeit his judicial office by f£iling for another judicial
office, that is its intent as shown by the minutes of the
Constitutional Convention and that is what it means.
Sections 3-1-607 and 3-1-608 forbid what Art. VII, sec. 10,
Mont. Const., authorizes and are therefore unconstitutional
as being in direct conflict with Art. VII, sec. 10, Mont.
Const. The Comm. for an Effective Judiciary v.. st., __ M_ ,-
679 P2d 1223, 41 St. Rep. 581 (1984)."

Section 6. 3-2-104. The deleted material (as well as
section 3-5-212, MCA, containing similar language) was found
unconstitutional in Coate v. Omholt, _M__, 662 P2d 591, 40
St. Rep. 586 (1983), as violating the separation of powers
doctrine, and the impairment of contract and diminution of
salaries provisions of the Montana Constitution.

Section 7. 5-4-306. Language was added to subsections
(2) and (3) to conform them to Article VI, section 10, of
the Montana Constitution, as amended in 1982. That amendment
provided for a veto override by poll of the Legislature if a
bill is vetoed after the end of the session.

Section 8. 5-7-203. The exception at the beginning of
the section is deleted because 5-7-304 was repealed in 1980.
That section read: "5-7-304. Exemption from license and
registration requirement. Any person who limits his
lobbying solely to dppearances before legislative committees
of either house and registers his appearance on the records
of such committees in writing shall not be required to be
licensed as a lobbyist, pay a license fee, or register with
the secretary of state."

Section 9. 13-10-505. The added words simply clarify
that the exception relates to filling of vacancies and not
to nominations in nonpartisan elections.

Section 10. 13-27-312. The brackets at the heginning
and end of subsection (3) are deleted. In preparation of
the composite of Chapter 336 and Chapter 488, Laws of 1983,
amendments to this section, the Code Commissioner set out in
a separate bracketed subsection (3), the amendatory language
in Chapter 336 pertaining to the preparation by the Attorney

-2-
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General of a fiscal statement, although the language had
been inserted in former subsection (2), which was entirely
deleted by Chapter 488. The language was included because
it appeared to reflect a separable concept not in conflict
with Chapter 488 and the apparent intent was to incorporate
the concept into the law. By deleting the brackets, this
bill legislatea the bracketed language.

Sections 11 and 12. 25-7-204 and 25-7-206. A 1983
amendment to 25-7-202 provided that the judge or the jury
commigsioner draw the ballots. Formerly, only the judge drew
them., Sections 25-7-204 and 25-7-206 were not, but should
have been, correspondingly amended. This bill makes those
amendments.

Section 13. 25-35-602, The 40-day time period 1in the
next-to-last paragraph of this form is changed to 10 days to
be consistent with 25-35-605(1l), which fixes the time
period.

Section 14. 27-27-101. This amendment is made because

St. v. Montana Livestock Sanitary Board, 135 M 202, 339 p2d

487 (1959), held this section unconstitutional under Montana
Constitution, Article VI, sections 2 and 4, to the extent
that it authorizes a Writ of Prohibition 1in regard to
ministerial functions.

Section 15. 45-2-101. In subsection (69){b), "$150" is
changed to "$300". Subsection (69) defines "value". Chapter
581, Laws of 1983, raised from $150 to $300 the "value" of
what is taken in theft and fraud offenses before the offense
becomes a felony. If "value" is over $300, the offense is a
felony. If "velue" 1is $300 or 1less, the offense is a
misdemeanor. Chapter 581 should have raised "$150" to "$300"
in 45-2-101(6¢)(b) to conform to what Chapter 581 did.

Sections 16 through 18, 45-9-101 through
45-9-103. The reference in each section to "an oplate, as
defined in 50-32-101(18)" is incorrect. "Opiate" is defined
in subsection {19) of 50-32-101, not subsection (18). Prior
to 1983, ‘"opiate" was defined in subsection (18), but the
1983 Legislature inserted a new subsection (14) in 50-32-101
and renumbered the following subsections. Thus, the
subsection defining “"opiate" was renumbered from (18) to
{19). Inadvertently, the three references, in 45-9-101
through 45-9-103, to 50-32-101(18) were not changed to
50-32 101(19).

Sections 19 and 20. 45-9-111 and 45-9-116. One word
defined in 45-9-111 is also used 1in the text of that

-3=
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section; therefore, this bill makes the definitions in
45-9-111 apply to that section. Section 45-9-116 is amended
for clarity and to be consistent with the amendment made in
section 16. If operative provisions do not apply to the
persons listed in 45-9-116(1), it was certainly intended
that related definitions also do not apply.

Section 21. Repealer,
2-7-101. These gefinitions were used only in 2-7-102,

which was repealed in 1983, The section is thus obsolete
and unnecessary.
3-5-212. See explanation for section 6.
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HOUSE BILL NO. 4
INTRODUCED BY MANUEL
BY REQUEST OF THE CODE COMMISSICNER

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
CLARIFY LAWS RELATING TO GOVERNMENT, COURTS, ELECTIONS,
PUBLIE--REPFREMENT--S¥SPEMS7 AND CRIMES; AMENDING SECTIONS
1-11-204, 2-4-611, 2-7-517, 2-15-2007, 3-1-607, 3-2-104,
5-4-306, 5-7-203, 13-10-505, 13-27-312, 25-7-204, 25-7-208,
25-35-602, 27-27-101, 45-2-101, 45-9-101 TEROUGH 45-3-103,
45-9-111, AND 45-5-116, MCA; AND REPEALING SECTIONS 2-7-101

AND 3-5-212, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
.Section 1. Section 1~11-204, MCA, is amended to read:

“1-11-204. Duties of code commissioner. {l1) Prior to
January 1, 1979, the ccde commissioner shall recodify all
the laws of a general and permanent nature appearing in the
codes and session laws and prepare them for publication.

(2} Prior to January 1, 1979, the commissioner shall
prepare and submit to the legislature a report which is
certified by the commissioner as the "Official Report of the
Montana Cecde Commissioner", together with a bill enacting
the Montana Code Annotated. A copy of the report and bill

shall be deposited with the secretary of state. The report
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shall explain and indicate, in tabular or other form, all
changes made during recedification, other than punctuation
and capitalization, to clearly indicate the character of
each change.

{3) Prior to the November 1 immediately preceding each
regqular legislative session, the commissioner shall prepare
and submit to the legislative council a report, in tabular
or other form, indicating the commissicner's recommendations
for legislation which will:

(a) eliminate archaic or outdated laws;

(b) eliminate obsclete or redundant wording of laws;

{¢) eliminate any duplications in law and any laws
repealed directly or by implication;

(d) clarify existing laws;

(e) correct errors and inconsistencies within the
laws.

(4) The commissioner shall cause to be prepared for
publication with the Montana Code Annotated the following
material:

ta) Statutory history of each code section;

(b) Annotations of state and federal court decisions
relating to the subject matter of the code;

{c) Such egditorial notes, cross-references, and other
matter as the commissioner considers desirable or

advantageous;

-2- HB 4
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{d) The Declaration of Independence;

"{e) The Constitution of the United States of America
and amendments theréto;

(f) Acts of congress relating to the authentication of
laws and records;

(g} The Organic Act of the Territory of Montana;

(h) The Enabling Act;

(i) The 1972 Conatitution of the State of Montana and
any amendments thereto;

{j}) The Ordinances relating to federal relations and
elections;

(k) Rules of civil, criminal, and appellate procedure
and such other rules of procedure as the Montana supreme
court may adopt; and

{1) A complete subject index, a popular name index,
and comparative disposition tables or cross-reference
indexes relating sections of the Montana Code Annctated to
prior compilations and session laws.

(5) After publication of the Montana Code Annotated,
the code commissioner shall:

(a} annotate, arrange, and prepare for publication all
laws of a general and permanent nature enacted at each
legislative session and assign catchlines and code secticn
numbers to each new section;

‘(b) continue to codify, index, arrange, rearrange, and
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generally update the Montana Code Annotated toc maintain an
orderly and logical arrangement of the laws in arder to
avoid future need for bulk revision;

{c) prepare and submit-to-each-legiatpkure publish a
report cereified--as--the entitled "Official Report of the
Montana Code Commissioner--—(year)" which indicates, in
tabylar or other form, all changes made during the
continuous recodificatien, other than punctuyation, spelling,
and capitalization, to clearly indicate the character of
each change made since the last such report.

(6) Prom time to time the commissioner shall confer
with members of the judiciary and the state bar relative to
recodification procedures.”

Section 2. ..Section 2-4-611, MCA, is amended to read:

“"2-4-611, Hearing examiners —-—- legal services unit =--
conduct of hearings -- disqualification of hearing examiners
and agency members. (l) An agency may appoint hearing
examiners for the conduct of hearings in contested cases. A
hearing examiner must be assigned with due regard to the
expertise required for the particular matter.

(2) Anr agency may elect to request a hearing examiner
from the an_agency legal assistance program, if any, within
the attorney general's office or from another agency. If the
request 1s honored, the time, date, and place of the hearing

must be set by the agency, with the concurrence of the legal
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assistance program or the other agency.

{3) Agency members or hearing examiners presiding over
hearings may administer oaths or affirmations; issye
subpcenas pursuant to 2-4-104; provide for the taking of
testimony by deposition; regulate the course of hearings,
including setting the time and place for continued hearings
and fixing the time for filing of briefs or other documents;
and direct parties to appear and confer to consider
simplification of the igsues by consent of the parties.

{4) On the filing by a party, hearing examiner, or
agency member in good faith of a timely and sufficient
affidavit of personal bias, lack of independence,
disqualification by law, or other disqualification of a
hearing examiner or agency member, the agency shall
determine the matter as a part of the record and decision in
the case. The agency may disqualify the hearing examiner or
agency member and request another hearing examiner pursuant
to subsection (2) or assign another hearing examiner from
within the agency. The affidavit must state the £facts and
the reasons for the belief that the hearing examiner should
be disqualified and must be filed not less than 10 days
before theIOriginal date set Eor the hearing."

Section 3, Section 2-7-517, MCA, is amended to read:

*2-7-517. Penalty, When a governmental entity has

failed to make payment as required by {2-7-5161 within 60
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days of receiving a bill for an audit, the department may
issue an order stopping payment of any state financial aid
to the governmental entity. Upon payment for the audit, all
financial aid that was withheld because of failure to make
payment shall be released and paid to the governmental
entity.”

Section 4. Section 2-15-2007, MCA, is amended to read:

"2-15-2007. Highway traffic safety program. The
fhiéhway traffic safety} program fprovided for in 61-2-102%
is attached fto the department of justice? for
administrative purposes only as prescribed in 2-15-121.
However, the pregram may hire its own personnel, and
2-15-121{2)(4) does not apply."

Section 5. Section 3-1-607, MCA, is amended to read:

“3-1-607. Supreme court Jjustice or district court

judge nee-ete-run-fer candidacy for nonjudicial office --

resignation required. (1) If a person occupying the cfifice
of chief justice or associate justice of the supreme court
or judge of a district court of the state of Montana becomes
a candidate for election to any elective office under the

laws of the state of Montana other than a judicial position,

he shall immediately, and in any event at or before the time
when he must file as a candidate <for such office in any
primary or special or general election, resign from his

office of chief justice, associate justice, or district
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judge.

(2) The resignation becomes effective immediately upon
its delivery to the proper officer or superior.

{3) The resignation TrTequirement applies except when
the person is a bona fide candidate for reelection to the
identical office then occupled by him or for another
noenpartisan judicial effice-—-the--term--of--which-~does--net
conmence-gartier-chan-the-end-of~-the-term-ef-the-office-then
eceupied-by-him position."”

Section 6. Section 3-2-104, MCA, is amended to read:

“3-2-104. Salaries -~ expenses. (l} The salaries of
justices of the supreme court are provided for in 2-16-405.

t23--Ff-any-causer-mecionr~or-other-proceeding--remains
pending--and--undeecided--far--a--peritod--of--98--days--after
aubmission-far-deeisiony-the-justice-cf-—the--supreme-—court
who--has--been--asaigned-~to-—-write--the--opintony-ordety-or
decision-cf-the-court-shatl-submie-an-affidavit-on-or-before
the-38th-day-to-the-chief-justice--setting--Fforth--the--case
names--cause--numbery-and-the-rezson-the-matter-has-not-been
decidedr-Copies-of-the-affidavit-must-be--furnished--to--aii
parties--to--the--matter--pendingr-A-causey-motionr-or-sther
proceeding-is-conatdered-submitted--for--decision--when--ati
heatings-have-been-hnetd-and-finat-briefa-have-been-submitted
by-ati-parties-to-the-matter-pendingr-tpon-the-fiting-of-the

affidavier-~the--4uarice-shali-have-an-addieionat-30-days-te
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decide-the~-natter--which-~has~--been--submiteedr--No--caunsey
motiony-—or--ether--procending-nay-remain-undentded-for-more
than-t20-days-after——submission--Ffor--degiston-—-vithone--khe

approvat--of--a-majority-of-the-other-members-of~the-gupreme

court-for--good shewn-~in--gn--afftdavit--requeating
additionnl-~kimes-$f-a-justicerof-the-supreme-tonre-vtoiaces
the-proviatens-of--thia~-apetiany--gny--party-~tor-a--mateer
pending-in-viotation-ef-this~-section-orr-by-a-aajortey-voter
ehq-—ether-ucnbeta-e!-ehc—auprene—sontt-nay-aeinr?!he-matEet
to-che-jndiciai-standarda-comninsions-if-the--caurey--asting
upon--the--recommendatian--af-the-commisaiany-decerninga-che
juseice-is-net-in-comptiance-with--thia--seceiony-~fe-~ahati
order-that-the-atate-audieor-nob~insne-a-wacrant-fog-payment
af--services—for—i--menchy~~whigh--pay-ia-forfeiced-by-tche
juskices

+34(2) Actual and necessary travel expenses of the
justices of the supreme court shall be the travel expenses,
as defined and provided in 2-18-50)1 through 2-18-503,
incurred in the performance of their official duties.”

Section 7. Section 5-4-306, MCA, is amended to read:

"5-4-306. Return when legislature not in session. (1)
If, on the day the gove?nor desires to return a bill without
his approval and with his objections therete to the house in
which it originated, that house has adjourned for the day

{but not For the session), he may deliver the bill with his
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message to the presiding officer, secretary, clerk, or any
member of such house. Such delivery is as effectual as
though returned in open session if the governor, on the
first day the house is again in session, by message,
notifies it of such delivery and of the time when and the
person to whom such delivery was made.

(2) If the legislature is not in session when the
governor vetoes a bill, he shall return the bill with his
reasons for the veto to the secretary of state, The
secretary of state shall immediately mail a copy of the bill
and the veto message to each member of the legislature. If

the bill was approved by two-thirds of the members of each

house present, the secretary_ of staﬁe shall poll the members

of the legislature, and if two-thirds or more of the members

of each house vote to override the veto, the bill shall

become law.
(3) The legislature may receonvene to reconsider any

bill se vetced by the governor when the legislature is not

in session by using the statutory procedure provided for
convening in special session.”
Section 8. Section 5-7-203, MCA, is amended to read:
"5-7-203. Principal -- name of lobbyist on docket,.
Except--as--provided--in--5-7-3847-every Every principal who
employs any lobbyist shall within 1 week after such

employment cause the name of said laobbyist to be entered
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upon the docket. It shall alsoc be the duty of the lobbyist
to enter his pname upon the docket. Upcn the termination of
such employment, such fact may be entered opposite the name
of the lobbyist either by the lobbyist or the principal."”
Section 8. Section 13-10-505, MCA, is amended to read:
"13-10-505. Applicability. The provisions of 13-10-501
through 13-10-504 shall not be used to fill vacancies or to
nominate candidates in nonpartisan elections except for

nominations to fill a vacancy as provided in 13-25-205.,"

Section 10. Section 13-27-312, MCA, is amended to
read:

"13-27-312. Review of petition by attorney general -~
preparation of statements -- fiscal note. (i) Upon receipt
of a petition from the office of the secretary of state
pursuant to 13-27-202, the attorney general shall examine
the petition as to form and, if the proposed ballot issue
has an effect on the revenues, expenditures, or the fiscal
liability of the state, shall. order a fiscal note
incorporating an estimate of such effeect, the substance of
which must substantially comply with the pravisions of
5-4-205. The budget director, in cooperation with the agency
or agencies affected by the petition, is tesponsible for
preparing the Eigcal note and shall return it within 6 days
unless ;he attorney general, for good cause shown, extends

the time for completing the fiscal note. If the petition
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form is approved, the attorney general shall endeavor to
seek ocut parties on both sideé of the issue and obtain their
advice. The attorney general may, if he deems it necessary,
appoint a [five-member committee to recommend the statement
of purpose and the statement of the implications of the
measure. The committee shall consist of two persons
recommended by the person filing the petition, two persons
known to oppose the measure, and one representative of the
attorney general's office;, who is the chairman. The
committee shall, within 14 days of appointment, meet and
recommend by a vote of a majority of the committee:

{a) a statement, not to exceed 100 words, explaining
the purpose of the measure; and

{b} statements, not to exceed 25 words each,
explaining the implications of a vote for and a vote against
the measure.

(2} The attorney general may accept, reject, or modify
the statements recommended by 'thé committee, If the
committee is unable to recommend one or both statements, the
attorney general shall prepare the statements.

£(3) The attorney general shall pfepare a fiscal
statement of no more than 50 words if a fiscal note was
prepared for the propeosed ballot issue, such statement toc be
used’ on the petition and ballot if the measure is placed on

the ballot.$
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(4) The statement of purpose and the statements of
implication must express the true and impartial explanation
of the proposed ballot issue in plain,  easily understocd
language and may not be‘arquments or written 80 as tQ create
prejudice for or against the measure.

{5} The statement of purpose prepared pursuant to’
subsection {1} or {2), unless altered by a court under
13-27-316, is the petition title for the measure circulated
by the petition and the ballot title if the measure is
placed on the ballot.

{6) The statements of implication shall bhe placed
beside the diagram provided for marking of the balleot in a
manner similar tc the following example:

[3 FOR extending the right to vote to persons 18 years

of age

[] AGAINST extending the right to vote toc persons 18

years aof age

(7} If the petition is rejected as to form, the
attorney general shall forward his comments to the secretary
of state within 10 days after receipt of the petition by the
attorney general. If the petition is approved as to form,
the attorney general shall forward the statement of purpose,
the statements of implication, and the fiscal statement, if
applicable, to the secretary of state within 21 days after

receipt of the petition by the attorney general."
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Section ll. Section 25-7-204, MCA, is amended to read:
"25-7-204, Mode of drawing ballots. Before the first
ballot shall have been drawn, the box must be closed and
we11>shaken 50 as to thoroughly mix the ballots therein. The

district Jjudge or the jury commissioner must draw at random

a ballot with the juror's name thereon. Upon stipulation of
counsel, the court may order the clerk to draw ballots."
Section 12. Section 25-7-206, MCA, is amended to read:
"25-7-206, Procedure when insufficient number attend.
{1) If a sufficient number of jurors duly drawn and notified
do not attend to ferm a jury, the judge or the jury
commissioner skati, pursuant to an order of the court to be
entered in the minutes, shall, in the presence of two
witnesses, draw a sufficient number of ballots from the box
to complete the jury. The sheriff shall notify the persons
thus drawn to attend immediately or at a time fixed by
court., If for any reason a sufficient number of Jjurors to
try the issue is not obtained from the persons notified
under-an-srder-made-as-prescribed-in-ehis-seeeisn, the court

may make another-srder-or-successive-orders or order further

drawings until a sufficient number is obtained.

(2) Each person so notified must attend at the time
required by the notice and, unless excused by the court or
set aside, must serve as a juror upon the trial. For a

neglect or refusal t¢ do so, he may be fined in the same
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wanner as any other trial juror regularly drawn and
notified. He is subject to the same exceptions and
challenges as any other trial juror.”

Section 13. Section 25-35-602, MCA, is amended to
read:

"25-35-602. Form of complaint and order of
court/notice to defendant. The sworn complaint and order of
the court shall be made on a blank substantially in the
following form:

IN THF SMALL CLAIMS DIVISION OF THE JUSTICE'S
COURT OF ..iviviscvsanceanns COUNTY, MONTANA
BEFORE ......:sevuuuues., JUSTICE OF THE PEACE

‘et b setasennr s LR I R R T N I Y R,

Plaintiffs
vs. Complaint
craetanmnans teteeceenraaasas Case No. .....
Defendant{s)

L R R N N L LR T s R IR
[ECIEP

Comes now the plaintiff, being first duly sworn, upon
cath, and complains and alleges that defendant is indebted

to plaintiff in the sum of $......, for......

L S L T T T T D R
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which sum is now due, owing, and unpaid despite demands Ffor

the payment thereof, together with plaintiff's costs herein

expended.
Dated this ...... day of ....cciivnvnee, 19....
Plaintiff
PlaintifFf's address
Subscribed and sworn to before me this ...... day of
ensvennany 19004,

Justice of the peace

By ittt tinecanncensansnns
Clerk, small claims
division

ORDER OF COURT/
NOTICE TO DEFENDANT
THE STATE OF MONTANA TO THE ABOVE-NAMED DEFENDANT(S):
You are hereby directed to appear and answer the within
and foregoing complaint at:

D I I N I I A N I T AP

Of ceoeeances P |
Reset for .......... [SPRRE- | <P
Reset for ........... At ..
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Reget fOr cieerrervenss At oaus

and to have with you, then and there, all books, papers, and
witnesses needed by you to establish your defense to the
claim; and you are further notified that in case you do not
appear, judgment will be taken against you by default for
the relief demanded in the complaint and for costs of this
action, including costs of service of the complaint and
order of the court/notice to defendant.

' You are hereby further notified that, within 48 10 days
of service upon you of this complaint and order, you may
remove this action from the small claims court to justice's
court, and that your failure to remove shall constitute a
waiver of your rights to trial by jury and to representation
by counsel.

To the Sheriff, Constable, or Server of process of said
county, greetings:

Make legal service and due return thereof on ‘the
defendant AL ....cvevraccavoanonarananaencneanann e

Dated this .... day of ...ouievsuueyr 19....

Justice of the peace
BYtessosvtneroneoerensonenn
Clerk, small claims
division"

Section 14. Section 27-27-101, MCA, 1is amended to

-l6~ HBR 4



W o -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0004/02

read:

"27-27-101, Definition and functlon of writ of

- prohribition. The writ of prohibition is the counterpart of

the writ of mandate. It arrests the proceedings of any
tribunal, corporation, board, or persony-whether exercising
funetions judicial eos--mintsteriady functions when such
proceedings are without or in excess of the jurisdiction of
such tribunal, corporation, board, or person."

Section 15. Section 45-2-101, MCA, is amended to read:

“45-2-101. General definitions. Unless otherwise
specified in the statute, all words will be taken in the
objective standard rather than in the subjective, and unless
a different meaning plainly is required, the following
definitions apply in this title:

{1) "Acts" has its wusual and ordinary meaning and
includes any bodily movement, any form of communication, and
where relevant, a failure or omission to take action.

(2) “Administrative proceeding” means any proceeding
the outcome of which is required to be based on a record or
documentation prescribed by law or in which a law or a
regulation is particularized in its application to an
individual.

{3) "Another" means a person Or persons, as defined in
this code, other than the offender.

(4) “Benefit” means gain or advantage or anything
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regarded by the beneficiary as gain or advantage, including
benefit tc any other person or entity in whose welfare he is
interested, but not an advantage promised generally to a
group or class of voters as a consequence of public measures
which a candidate engages to support or oppose.

(5) "Bodily injury" means physical pain, illness, or
any impairment of physical condition and includes mental
illness or impairment.

(6) "Cohabit" means to live together under the
representation of being married.

(7) “Common scheme" means a series of acts or
omissions motivated by a purpose to accomplish a single
criminal objective or by a common purpese or plan which
results in the repeated commission of the same offense or
affects the same person or the same persons or the property
thereof.

{8) “Computer"” means an electronic device that
performs logical, arithmetic, and memory £functions by the
manipulation of electronic or magnetic impulses and includes
all input, output, processing, storage, software, or
communication facilities that are connected or related to
such a device in a system or network.

{9) "Computer network" means the interconnection of
communication systems between computers or computers and

remote terminals.

-18- 4B 4
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(10) "Computer program” means an instructlen or
gtatepent or & deries of instructions or statements, in a
form apgceptable to a computer, that in actual or modified
form permits the functioning of a computer or computer
system and gauses it to perform specified Functions,

(11} “"Comwputer services" include but are not limited to
computar time, data processing, and storage functions.

{12) "Computer goftware” means a set of computer
programs, procedures, and assogiated documesntation concerned
with the operation of a computer system.

{13) “Computer system” means a get of related,
conngeted, or unconnected devices, computer scftware, or
other related computer equipment,

(14) "Conduct" means an act or series of acts and the
accompanying menkal state.

{15) "Convietion" means a judgment of conviction or
sentence entered upon a plea of guilty or upon a verdict or
finding of quilty of an offense rendered by a legally
conatituted jury or by a court of competent jurisdiction
authorized to try the case without a jury.

(16) "Correctional institution® means the state prison,
county or city jail, 'or other institution for the
incarceration or custody of persons under sentence for
offenses or awaiting trial or sentence for offenses.

{17) "Deception” means knowingly to:
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{a) create ar cdonfirm in another an impression which
is false and which the offender does not believe to be Lrue;

{b) fail to correct a Ffalse impression which the
cffender previously has created or confirmed;

{c) prevent another Erom acquiring informatiocn
pertinent to the disposition of the property involved;

(d) sell or otherwise transfer or encumber property,
failing to disclese a lien, adverse claim, or other legal
impediment to the enjoyment of the property, whether such
impediment is or is not of value or is or is not a matter of
official record; or _ '

{e) promise performance which the cffender does not
intend to perform or knows will not be performed. Failure to
perform standing-alene is not evidence that the offender did
not intend to perform.

(18) "Defamatory matter” means anything which exposes a
person or ‘a group, class, or association to hatred,
contempt, ridicule, degradaticn, or disgrace in society or
to injury to his or its business or cccupation.

{19) “"Deprive" means to withhcld property of " another:

{a) permanently;

{b) for such a period as to appropriate a portion of
its value;

(c) with the purpose to restore it only "~ uponr payment

of reward or other compensation; or
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(d) to dispose of the property and use or deal with
the property so as to make it unlikely that the owner will
recover it.

(20) "Deviate sexual relations" means sexual contact or
sexual intercourse between two persons of the same sex or
any form of sexual intercourse with an animal.

{21) "Felony" means an offense in which the sentence
imposed upon conviction is death or imprisonment in the
state prison Eor any term exceeding 1 year.

{22) “"Forcible felony" means any felony which involves
the use or threat of physical force or violence against any
individual.

(23) A "frisk" is a search by an external patting of a
person's clothing.

(24) "Government" includes any branch, subdivision, or
agency of the government of the state or any locality within
it.

(25) "Harm" means loss, disadvantage, or injury or
anything so regarded by the person affected, including loss,
disadvantage, or injury to any person or entity in whose
welfare he is interested.

{26) A "house of prostitution" means any place where
prostitution or promotion of prostitution is regularly
carried on by one or more persons under the control,

management, or supervision of another.
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{27) "“Human being” means a person who has been born and
is alive,

(28) An "illegal article" is an article or thing which
is prohibited by statute, rule, or order from being in the
possession of a person subject to official detention.

{29) "Inmate” means a person who eangages in
prostitution in or through the agency of a house of
prostitution. hd

{30) "Intoxicating substance" means any controlled
substance as defined in Title 50, chapter 32, and any
alcoholic  beverage, including but not 1limited to any
beverage containing 1/2 of 1% or more of alcohol by volume.
The foregoing definition does not extend to dealcoholized
wine or to any beverage or liquid produced by the process by
which beer, ale, port, or wine is produced if it contains
less than 1/2 of 1% of alcohol by volume.

{31) An "involuntary act" means any act which is:

(a) a reflex or convulsion:

(b) a bodily movement during unconscicusness or sleep;

(c) conduct dﬁring hypnosis or resulting from hypnotic
suggestion; or

{d) a bodily movement that otherwise is not a product
of the effort or determination of the actor, either
conscious or habitual.

{32) “"Juror" means any person who is a member of any
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jury, including a grand jury. impaneled by any court in this

"state in any action or proceeding or by any officer

authorized by law to impanel a jury in any action or
proceeding., The term "juror™ alse includes a person who has
been drawn or summoned to attend as a prospective juror.

{33) "Knowingly"-—a person acts knowingly with respect
to conduct or to a circumstance described by a statute
defining an offense when he is aware of his coaduct or that
the circumstance exists. A person acts knowingly with
respect to the result of conduct described by a statute
defining an offense when he is aware that it is highly
probable that such result will be caused by his conduct.
When knowledge of the existence of a particular fact is an
element of an offense, such knowledge is established if a
person is aware of a high probability of its existence.
Eguivalent terms such as “knowing” or "with knowledge” have
the same meaning.

(34) “"Mentally defective®” means that a person suffers
from. a mental disease or defect which crenders him incapable
of appreciating the nature of his non&uct.

{35) “Mentally incapacitated” means that a person is
rendered temporarily incapable of appreciating or
controlling his conduct as a result of the influence of an
intoxicating substances - s .. ax-rcy

(36) "Misdemeanor" means an offense in which the

-23- HB 4

LT- T I I Y I I T I

L i e e
N " R PR R - ]

15
146
17
18
19
20
21
22
23

24

25

HB 0003702

sentence imposed upon <conwiction is imp?isou-ent in the
counaty jail for any term or a fine, or both, or the sentence
imposed is imprisonment in the state prison for any term of
1 yeat or less.

(37) “tiegligently“--a person acts pggligently with
respect to 'a regult or to a circumstaace desézibed by a
statute defining an ;tfense when he consciously disregards a
risk that the result will occur or that the circumstance
exists or when he disregards a risk of which he should be
aware that the result will occur or that the circumstance
exists. The risk must be of such a nature and degree that to
disregard it involves a gross deviation Erom the standard of
conduct that a reascnable person would observe in the
actor's situation. ?Gross deviation” means a dbviation that
is considerably greater than lack of ordinary care.
Relevant terms such as "negligent® and "with negligence”
have the same meaning.

{38) "Obtain" means:

{a) in relation to property, to bring about a transfer
of interest or possession, whether to the offender or to
another; ‘and

{b) in relation to labor or services, to secure the
performance thereof.

{39): "Obtains or exerts control” includes but is aot

limited to the taking, carrying away, or sale, conveyance,
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or transfer of title to, interest in, or possession of
property.

{40) "Occupied structure" means any building, vehicle,
or other place suitable for human occupancy or night lodging
of persons or for carrying on business, whether or not a
persen is actually present. Each unit of a building
consisting of two or more units. separately secured or
occupied is a separate occupied structure.

(41) "Offender” means a person who has bheen or |is
liable to be arrested, charged, convicted, or punished for a
public offense.

{42) "Offense"” means a crime for which a sentence of
death or of imprisonment or a fine is authorized. Offenses
are classified as felonies or misdemeanors.

(43) "Official detentiah" means imprisonment resulting
from a conviction for an offense, confinement for an
offense, confinement of a person charged with an offense,
detention by a peace officer pursuant to arrest, detention
for extradition or deportation, or any lawful detention for
the purpose of the protection of the welfare of the person
detained or for the protection of society. Official
detention does not include supervision of probation or
parole, constraint incidental to release on bail, or an
unlawful arrest unless the person arrested employed physical

force, a threat of physical force, or a weapon to escape.
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(44) "Official proceeding” means a proceeding heard or
which may be heard before any legislative, judicial,
administrative, or other governmental agency cor official
authorized to take evidence under ocath, including any
referee, hearing examiner, commissioner, notary, or other
person taking testimony or depeosition in connection with
such proceeding.

{45) "Other state" means any state or territory of the
United States, the District of Columbia, and the
Commonwealth of Puerto Rico.

(46) "Owner" means a person other than the offender who
has possession of or any other interest in the property
involved, even though such interest or possession |is
unlawful, and without whose consent the offender has no
authority to exert control over the property.

(47) “"Party official" means a person who holds an
elective or appointive post in a political party in the
United States by virtue of which he directs or conducts or
partticipates in directing or conducting party affairs at any
level of responsibility.

(48) "Peace officer” means any person who by virtue of
his office or public employment is vested by law with a duty
to maintain public order or to make arrests for offenses
while acting within the scope of his authority.

{49) “Pecuniary benefit" is ©benefit in the form of
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money, property, commercial interests, or anything else the
primiry significance of which is economic gain.

(50) "Person” includes an individual., business
association, partnership, corporation, government, or other
legal entity and an individual acting or purporting to act
for or on behalf of any government or subdivision thereof.

(51) "Phyaically helpless” means that a person is
unconscious or is otherwise physically unable to communicate
unwillingness to act.

(52) "Possession™ is the knowing control of anything
for a sufficient time to be able to terminate control.

(53) "Premises" includes any type of structure or
building and any real property.

{34) "Property" means any tangible or intangible thing
of value. Property includes but is not limited to:

(d) real estate;

(b} money;

(c} commercial instruments:

(d) admission or transportation tickets;

(e} written instruments which represent or embody

rights concerning anything of wvalue, including labor or

gservices, or which are otherwise of value to the owner;
{€) things growing on, affixed to, or found on land
and things which are part of or affixed to any building;

{g) electricity, gas, and water;
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{h) birda, animala, and fish which ordinarily are kept
in a state of confinement;

{i) food and drink, samples, cultures, microorganisms,
specimens, records, recordings, documents, blueprints,
drawings, maps, and whole or partial copies, descriptions,
photographs, prototypes, or models thereof;

(j) any other articles, materials, devices, -
substances, and whole or partial copies, descriptions,
photographs, prototypes, or models thereof which constitute,
represent, evidence, reflect, or record secret scientific,
technical, merchandising, preduction, or management
information or a secret designed process, procedure,
formula, inventicn, or improvement:; and

(k) electronic impulges, electronically processed or
produced data or information, commercial instruments,
computer software or computer programs, in either machine or
human readable form, computer services, any other tangible
or intangible item of value relating to a computer, computer
system, or computer network, and any copies thereof.

(55) "Property of another" means real or personal
property in which a person other than the offender has an
interest which the offender has no authority to defeat or
impair, even though the offender himself may have an
interest in the property.

{56) "Public place" means any place to which the public
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or any substantial group thereof has access.

(57) "Public servant™ means any officer or employee of
government, including but not limited to legislators,
judges, and firefighters, and any person participating as a
juror, advisor, consultant, adnministrator, executor.,
guardian, or court-appointed fiduciary. The term does not
include witnesses., The term “public.  servant" includes one
who has been elected or designated tc become a public
servant.

(58} "Purposely”--a person acts purposely with respect
to a resulg or to conduct described by a statute defining an
offense if it is his conscicus object to engage in that
conduct or to cause that result. When a particular purpose
is an element of an offense, the element is established
although such purpose is conditional, unless the condition
negatives the harm or evil sought to be prevented by the law
defining the offense. Equivalent terms such as "purpose" and
"with the purpose" have the same meaning.

{59) "Serious bodily injury" means bodily injury which
creates a substantial risk of death or which causes serious
permanent disfigurement or protracted loss or impairment of
the function or process of any bodily member or organ., It
includes serious mental illness or impairment.

{60) “Sexual contact" means any toﬁching of the sexual

or other intimate parts of the person of another for the

-29- HB 4

W O® =~ oy Ea W N

R e =
N = O

[
™)

14
15
16
17
18
19
20
21
22
23
24
25

HB 0004/02

purpose of arousing or gratifying the sexual desire of
either party.

{61) "Sexual intercourse" means penetration of the
vulva, anus, or mouthh of one perscn by the penis of another
person, penetration of the vulva or anus of one person by
any body member of another person, or penetration of the
vulva or anus of one person by any foreign instrument or
object manipulated by another person for the purpose of
arousing or gratifying the sexual desire of either party.
Any penetration, howaver slight, is sufficient.

{62) "Solicit" or “"solicitation" means to command,
authorize, urge, Iincite, request, or advise another to
commit an offense.

(63) "State" or "this state" means the state of
Montana, all the land and water in respect to which the
state of Montana has either exclusive or concurrent
jurisdiction, and the air space above such land and water.

(64) "Statute" means any act of the legislature of this
state.

(65) "Stolen property" means property over which
control has been obtained by theft.

{66) A "stop" 1s the temporary detention of a person
that results when a peace officer orders the person to
remain in his presence.

(67) "Tamper" means to interfere with something
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improperly, meddle with it, make unwarranted alterations in
its existing condition, or deposit refuse upon it.

(668) "Threat" means a menace, however communicated, to:

(a) inflict physical harm on the person threatened or
any other person or on property;

7 (b)_vsubject any person to physical confinement or
restraint;

{c) commit any criminal offensge;

{d) accuse any person of a criminal offense;

{e) expose any persocn toc hatred, contempt or
ridicule;

(E) harm the credit or business repute of any person;

(g) reveal any information sought to be concealed by
the person threatened:;

(h} take action as an official against anyone or
anything, withhold official action, or cause such acticn or
withholding:;

(i) bring about or continue a strike, boycott, or
other similar collective action if the property is not
demanded or received for the benefit of the groups which he
purports to represent; or

{j) testify or provide information or ~ withhold
testimony or information with respect to another's legal
claim or defense.

(69) (a) "Value” means the market value of the property
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at the time and place of the crime or, If such cannot be
satisfactorily ascertained, the cost of the replacement of
the property within a reasonable time after the crime. - If
the offender appropriates a portion of the value of the
property, the value shall be determined as follows:

(1) The value of an iastrument constituting an
evidence of debt, such as a check, draft, or promissory
note, shall be considered the amount due or collectible
thereon or thereby, such Figure ordinarily being the face
amount of the indebtedneas less any portion thecreof which
has been satiafied.

t(ii) The value of any other instrument which creates,
releases, discharges, or otherwise affects any valuable
legal right, ~privilege, or obligation shall be considered
the amount of econcmic loss which ‘the owner of the
ingtrument might reasonably suffer by virtue of the loss of
the instrument.

(iii} The value cf electronic impulses, electronically
produced data or information, computer software or programs,
or any other tangible or intangible item relating to a
computer, computer system, or computer network shall be
considered ¢tc be the amcunt of economic loss that the owner
of the item might reasonably suffer by virtue of the loss of
the item. The determination of the amount of such economic

loss includes but is not limited to consideration of the
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value of the owner's right to exclusive use or disposition
of the item.

(b) When it cannot be determined if the value of the
property is more or less than 9358 $300 by the standards set
forth in subsection (6%)(a) above, its wvalue shall be
congidered to ba an amount less than $356 $300. ‘

{c} Amounts invelved in thefts committed pursuant to a
common scheme or the same transaction, whether Erom the same
person or several perscns, may be aggregated in determining
the value of the property.

(70) "Vehicle" means any device for transportation by
land, water, or air or mobile equipment with provision for
transport of an cperator.

{71) "Weapon" means any instrument, article, or
substance which, regardless of its primary function, is
readily capable of being used to produce déath or serious
bodily injury.

{72) "Witness" means a person whose testimony is
desired in any official proceeding, in any investigation by
a grand jury, or in a criminal action, prosecution, or
proceeding.”

Section 16. Section 45-9-101, MCA, is amended to read:

"45-9-101. Criminal sale of dangerous drugs. (1) A
person commits the offense of criminal sale of dangerous

drugs if he sells, barters, exchanges, gives away, or offers
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to sell, barter, exchange, or give away or manufactures,
prepares, cultivates, compounds, or processes any dangerous
drug, as defined in 50-32-101.

(2) A person convicted of criminal sale of an opiate,
as defined in 50-32-101+¢183(19), shall be imprisoned in the
state prison for a term of not less than 2 years or more
than life and may be fined not more than $50,000, except as
provided in 46-18-222.

{3) A person convicted of criminal sale of a dangerocus
drug included in Schedule I or Schedule II pursuant to
50-32-222 or 50-32-224, except marijuana or
tetrahydrocannabinols, who has a prior conviction for
criminal sale of such a drug shall be‘imptisoned in the
state prison for a term of not less than 10 years or more
than life and may be fined not more than $50,000, except as
provided in 46-18-222. Upon a third or subseguent conviction
for criminal sale of such a drug, he shall be imprisoned in
the state prison for a term of not less than 20 years or
more than life and may be fined not more than $50,000,
except as provided in 46-18-222. Whenever a conviction under
this subsection is feor criminal sale of such a drug to a
minor, the sentence shall include the restriction that the
defendant be ineligible for parcle and participation in the
supervised release program while serving his term,

(4) A person convicted of criminal sale of dangerous
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drugs net otherwise provided for in subsection (2) or (3)
shall be imprisansd in the state prison for a term of not
less than 1 year or more than life or be fined an ameount of
not more than $50,000, or both.

{5) Practitioners and agents under their supervision
acting in the course of a professicnal practice, as defined
by 50-32-101, are exempt from this section.”

Sectign 17. Section 45%-~9-102, MCA, is amended to read;

*45-9-102. Criminal possession of dangerous drugs. (1)
A parson commits the offense of criminal possession of
dangerous drugs if he possesses any dangercus drug, as
defined in 50-32-101.

(2) Any person ¢onvicted of criminal poasession of
marijuana or its derivatives in an amount the aggregate
weight of which does not exceed 60 grams of marijuana or 1
gram of bhashish is, for the £irst offense, gquilty of a
misdemeanor and shall be punished by a fine of not less than
$100 or more than $500 and by imprisonment in the county
jail for not more than 6 monthg, The minimum fine must be
imposed as a condition of a suspended or deferred sentence.
A person convigted of a second or subsequent offenserunder
this subsection is punishable by a fine not to exceed $1,000
or imprisonment in the county jail for a term not to exceed
1 year or in the state prison for a term not to exceed 3

years or both such fine and imprisonment.
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{3} A person convicted of criminal possesaicn of an
cpiate, as defined in 50-32-101¢383(19). shall be imprisoned
in the state prison for a tarm of not less than 3 years or
more than 5 years and may be fined not more than $50,000,
except as provided in 46-18-222.

{(4) A person convicted of criminal possesaion of
dangerous drugs not otherwise provided for in subsection (2)
or {3) shall be impriscned in the state prison for 2 term
nat to exceed 5 years or be fined an amount not to exceed
$50,000, or both.

(5) A peracon of the aga of 21 years or under convicted
of a first violation under this section shall be presumed to
be entitled to a deferred imposition of sentence of
imprisonment.

(6) Ultlmate users and practitioners and agents under
their supervision acting in the course of a professional
practice, "as defined by 50-32-101, are exempt from this
section.”

Section 18, Section 45-9-103, MCA, is amended to read:

"45-9~103, Criminal possession with intent to sell,
(1} A person commits the offense of criminal possession with
intent to sell if he possesses with intent to sell any
dangerous drug as defined in 50-32-101. No person commits
the offense of criminal possession with intent to sell

marijuana unless he possesases 1 kilogram or more.
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(2) A person convicted of criminal possession of an
opiate, as defined in S0-32-101¢%83(19), with intent to sell
shall be imprisoned in the state prison for a term of not
less than 2 years or more than 20 years and may be fined not
more than $50,000, except as provided in 46-18-222,

{3} A person convicted of criminal possession with
intent to sell not otherwise provided for in subsection (2)
shall be imprisconed in the state prison for a term of not
more than 20 years or be fined an amount not to exceed
$50,000, or both.

(4) Practitioners and agents under their supervision
acting in the course of a professional practice as defined
by 50-32-101 are exempt from this section.”

Section 19. Section 45-9-111, MCA, is amended to read:

"45-9-111, Imitation dangerous drugs -- definitionsa.
A3 used in #5-9-i:2. 45-9-111 through 45-9-116 and 45-9-202,
the following definitions app;y:

{1) “pangerous drug" has the meaning given to that
term in 50-32-101.

(2} "Imitation dangerocus drug" means a substance that
is not a dangercus drug but that is expressly or impliedly
}epresented to be a dangerous drug or toc simulate the effect
of a dangerous drug and the appearance of which, including
the color, shape, size, and markings, would lead a

reasonable person to believe that the substance is a

-37- HBE 4

[V S T N

=T - B B - )

10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24
25

HB 0004/02

dangerous drug.

(3) "Person" includes any individual, businesgs
association, partnership, or corporation.”

Section 20, Section 45-9-116, MCA, is amended to read:

*45-9-116, Imitation dangerous drugs -- exemptions --
rules. (1) Sections 45-9-112 45-9-111 through 45-9-115 do
not apply tot

{a) a person authorized by rules adopted by the board
of pharmacy to possess with purpose to sell or sell
imitation dangerous drugs;

(b) law enforcement perscnnel selling or possessing
with purpose to sell imitation dangerous drugs while acting
within the scope of their employment; and

{c) a person registered under the provisions of Title
50, chapter 32, part 3, who sells, or possesses with purpose
to sell an imitation dangerous drug for use as a placebo, by
that person or any other person so registered, in the course
of professicnal practice or research.

{2} The board of pharmacy shall adopt, amend, or
repeal rules in accordance with the Montana Administrative
Procedure Act to authorize the possession with purpose to
sell or sale of imitation dangerous drugs whenever it
determines that there is a 1legitimate need and that the
drugs will be used for a lawful purpose.”

NEW SECTION. Section 21. Repealer. Sections 2-7-101
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-End-
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1985 Legislature LC 0126
Code Commissioner Bill - Summary

HOUSE BILL NO, 4

AN ACT TO GENERALLY REVISE AND CLARIFY LAWS RELATING TO
GOVERNMENT, COURTS, ELECTIONS, PUBLIC RETIREMENT SYSTEMS,
AND CRIMES; AMENDING SECTIONS 1-11-204, 2-4-611, 2-7-517,
2-15-2007, 3-1-607, 3-2-104, 5-4-306, 5-7-203, 13-10-505,
13-27-312, 25-7-204, 25-7-206, 25-35-602, 27-27-101,
45-2-101, 45-9-111, AND 45-9-116, MCA; AND REPEALING
SECTIONS 2-7-101 AND 3-5-212, MCA.

Section 1. 1-11-204. The provision that the Code
Commissioner must submit a certified report to the
Legislature is an wunnecessary formality. The report is
published in the first volume of the annotations to the
Montana Code Annotated and is accessible to anyone. The
amendment would make no change in the required contents of
the report.

Section 2., 2-4-6l11. The two references in subsection
(2) to "the legal assistance program" were inserted in 1979
in anticipation of the 1979 Legislature's passage of a
program by that name. The bill was vetoced. A generic name
change in subsection (2) is made to aveoid any construction
of the subsection as referring to or by implication
mandating a specific program.

Section 3. 2-7-517. The bill enacting this section
incorrectly referred to "2-15-516". The correct reference,
“2-7-516", was substituted during codification of the act to
the Montana Code Annotated, with brackets to indicate the
substitution. This bill deletes the brackets and legislates
2-7-516 as the correct section reference.

Section 4., 2-15-2007. A compiler's comment under this
section of the Montana Code Annotated states:

"Commissioner Correction: This section was passed as
subgsection (2) of section 8, Ch. 274, L. 1981, and was added
as an amendment. This subsection was substantive 1law, but
the accompanying subsections are not. In codifying this
gection the code commissioner added the bracketed material
to reflect the context in which the subsection was passed.”

This bill deletes the brackets, thus legislating the
bracketed language.

Section 5. 3-1-607. This section is amended to delete
the prohibition on a judge running for a judicial office the
term of which commences earlier than his existing term of
office. The prohibition was declared unconstitutional in a
Montana Supreme Court opinion. The case note £for that

REFERENCE BILL
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opinion, contained. in the annotations to the Montana Code
Annotated, reads:

"Article VII, sec. 10, Mont. Const., providing that one
holding a judicial position forfeits that position by filing
for an elective public office other than a judicial
position, requires a Judge to forfeit his judicial office if
he files for either a legislative or executive office. While
it does not affirmatively declare that a Judge does not
forfeit his judicial office by filing for another judicial
office, that 1is its intent as shown by the minutes of the
Constitutional Convention and that is what it means.
Sections 3-1-607 and 3-1-608 forbid what Art. VII, sec. 10,
Mont. Const., authorizes and are therefore unconstitutional
as being in direct conflict with Art. VII, sec. 10, Mont,
Const. The Comm. for an Effective Judiciary v. St., _ M ,
679 P2d 1223, 41 St, Rep. 581 (1984)."

Section 6. 3-2-104. The deleted material (as well as
section 3-5-212, MCA, containing similar language) was found
unconstitutional in Coate v. Omholt, _ M _, 662 P2d 591, 40
St. Rep. 586 (1963), as violating the separation of powers
doctrine, and the impairment of contract and. diminution of
salaries provisions of the Montana Constitution.

Section 7. 5-4-306. Language was added to subsections
(2) and (3) to conform them to Article VI, section 10, of
the Montana Constitution, as amended in 1982. That amendment
provided for a veto cverride by poll of the Legislature if a
bill is vetoed after the end of the session.

Section 8. 5-7-203. The exception at the beginning of
the section is deleted because 5-7-304 was repealed in 1980.
That section read: "5-7-304. Exemption £from 1license and
registration requirement. Any person who limits his
lobbying solely to appearances before legislative committees
of either house and registers his appearance on the records
of sguch committees in writing shall not be required to be
licensed as a lobbyist, pay a license fee, or register with
the secretary of state."

: Section 9. 13-10-505. The added words simply clarify
that the exception relates to f£filling of vacancies and not
to nominations in nonpartisan elections.

Section 10. 13-27-312. The brackets at the beginning
and end of subsection {(3) are deleted. In preparation of
the composite of Chapter 336 and Chapter 488, Laws of 1983,
amendments to this section, the Code Commissioner set out in
a separate bracketed subsection (3), the amendatory language
in Chapter 336 pertaining to the preparation by the Attorney
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General of a fiscal statement, although the language had
been inserted in former subsection (2), which was entirely
deleted by Chapter 488, The language was included because
it appeared to reflect a separable concept not in conflict
with Chapter 488 and the apparent intent was to incorporate
the concept into the law. By deleting the brackets, this
bill legislates the bracketed language.

Sections 11 and 12. 25-7-204 and 25-7-206. A 1983
amendment to 25-7-202 provided that the judge or the jury
commissioner draw the ballots. Formerly, only the judge drew
them. Sections 25-7-204 and 25-7-206 were not, but should
have been, correspondingly amended. This bill makes those
amendments.

Section 13. 25-35-602. The 40-day time period in the
next-to-last paragraph of this form is changed to 10 days to
be c¢onsistent with 25-35-605(1), which fixes the time
period.

Section 14. 27-27-101l. This amendment is made because
St. v. Montana Livestock Sanitary Board, 135 M 202, 339 P2d
487 (1959), held this section unconstitutional under Montana
Constitution, Article VII, sections 2 and 4, to the extent
that it authorizes a Writ of Prohibition 1in regard to
ministerial functions.

Section 15. 45-2-101l., In subsection (69)(b), "$150" is
changed to "$300". Subsection (69) defines "value"., Chapter
581, Laws of 1983, raised from $150 to $300 the "value" of
what is taken in theft and fraud offenses before the offense
becomes a felony. If "value" is over $300, the offense is a
felony. If "value" 1is §300 or less, the offense is a
misdemeanor, Chapter 581 should have raised "$150" to "$300"
in 45-2-101(69)(b) to conform to what Chapter 581 did.

Sections 16 through 18. 45-9-101 through
45-9-103, The reference 1in each section to "an opiate, as
defined in 50-32-101(18)" is incorrect. "Opiate"” is defined
in subsection (19) of 50-32-101, not subsection (18). Prior
to 1983, ‘"opiate" was defined in subsection (18), but the
1983 Legislature inserted a new subsection (14) in 50-32-101
and renumbered the following subsections. Thus, the
subgection defining "opiate" was renumbered from (18) to
(19). Inadvertently, the three references, in 45-9-101
through 45-9-103, to 50-32-101{(18) were not changed to
50-32-101(19).

Sections 19 and 20, 45-9-111 and 45-9-116. One word
defined in 45-9-111 1is also used 1in the text of that
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section: therefore, this bill makes the definitions in

'45-9-111 apply to that section. Section 45-9-116 is amended

for clarity and to be consistent with the amendment made in
section 16. If operative provisions do not apply to the
persons listed in 45-9-116(1), it was certainly intended
that related definitions also do not apply.

Section 21. Repealer. )
2-7-101. These gefinltlons were used only in 2-7-102,
which was repealed in 1983, The sectlon is thus obsolete

and unnecessary.
3-5-212. See explanation for section 6.
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1 HOUSE BILL NC. 4 1 shall explain and indicate, in tabular or other form, all
2 INTRODUCED BY MANUEL 2 changes made during recodification, other than punctuation
3 BY REQUEST OF THE CODE COMMISSIONER 3 and capitalization, to clearly indicate the character of
4 4 each change.
5 A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 5 (3) Prior to the November 1 immediately preceding each
6 CLARIFY LAWS RELATING TO GOVERNMENT, COURTS, ELECTIONS, 6 regular legislative session, the commissioner shall prepare
7 PHBBIE--REFIREMENT--S¥SFEMS7 AND CRIMES; AMENDING SECTIONS 7 and submit to the legislative council a report, in tabular
8 1-11-204, 2-4-611, 2-7-517, 2-15-2007, 3-1-607, 3-2-104, 8 or other form, indicating the commissioner's recommendations
9 5-4-306, 5-7-203, 13-10-505, 13-27-312, 25-7-204, 25-7-206, 9 for legislation which will:
10 25-35-602, 27-27-101, 45-2-10!, 45-9-101 THROUGH 45-9-103, 10 {a) eliminate archaic or outdated laws;
11 45-9-111, AND 45-9-116, MCA; AND REPEALING SECTIONS 2-7-101 11 {b) eliminate obsclete or redundant wording of laws;
12 AND 3-5-212, MCA." 12 {c) eliminate any duplications in law and any laws
13 13 repealed directly or by implication;
14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 14 (d) clarify existing laws;
15 Section 1. Section 1-11-204, MCA, is amended to read: 15 (e} correct errors and inconsistencies within the
16 “}-11-204. Duties of code commissicner. (l) Prior to 16 laws.,
17 January 1, 1979, the code commissioner shall recodify all 17 (4) The commissioner shall cause to be prepared for
i8 the 1laws of a general and permanent nature appearing in the 18 publication with the Montana Code Annotated the following
19 codes and session laws and prepare them for publication. 19 material:
20 {2y Prior to January 1, 1975, the commissioner shall 20 (a) Statutory history of each code section;
21 prepare and submit to the legislature a report which is 21 (b} Annotations of state and federal court decisions
22 certified by the commissioner as the "Official Report of the 22 relating to the subject matter of the code;
23 Montana Code Commissioner", together with a bill enacting 23 {¢) Such editorial notes, cross-references, and other
24 the Mcntana Code Annotated. A copy of the report and bill 24 matter as the commissioner considers desirable or
25 shall be deposited with the secretary of state. The reporc 25 advantageous;
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(d) The Declaration of Independence;

(e) The Constitution of the United States of America
and amendments thereéo;

(f) Acts of congress relating to the authentication of
laws and records;

(9} The Organic Act of the Territory of Montana;

{h) The Enabling Act;

(i) The 1972 Constitution of the State of Montana and
any amendments thereto;

{(j) The Ordinances relating to federal relations and
elections;

(k) Hules of civil, criminal, and appellate procedure
and such other rules of procedure as the Montana supreme
court may adopt; and

(1) A complete subject index, a popular name index,
and comparative disposition tables or cross-reference
indexes relating sections of the Montana Code Annotated to
prior compilations and session laws.

{5) After publication of the Montana Codz Annotated,
the code commissioner shall:

(a) annctate, arrange, and prepare for publication all
laws of a general and permafent nature enacted at each
legislative session and assign catchlines and code section
numbers to each new section;

(b) continue to codify, index, arrange, rearrange, and
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generally update the Montana Ccde Annotated to maintain an
orderly and 1logical arrangement of the laws in order to
avoid future need for bulk revision;

{c) prepare and submit-ts-sach-tegisiamture publish a
report eeseifted--as--the eontitled "Official Report of the
Montana Code Commissioner--(year)" which indicates, in
tabular or cther form, all changes made during the
continuous recodification, other than punctuation, spelling,
and capitalization, to clearly indicate the character of
each change made since the last such report.

(6) From time to time the commissioner shall confer
with members of the judi..ary and the state bar relative to
recodification procedures."”

Section 2. Section 2-4-611, MCA, is amended to read:

"2-4-611. Hearing examiners -- legal services unit --
conduct of hearings —- disqualification cof hearing examiners
and agency members. (l) An agency may appoint hearing

examiners for the conduct of hearings in contested cases. A
hearing examiner must be assiqned with due regard to the
expertise required for the particular matter.

{2) An agency may elect to request a hearing examine:
from the an agency legal assistance program, if any, within
the attorney general's office or from another agency. If the
request is hencred, the time, date, and place of the hearing

must be set by the agency, with the concurrence of the legal
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assistance program or the other agency.

{3) Agency members or hearing examiners presiding over
hearings may administer oaths or affirmations; issue
subpoenas pursuant to 2-4-104; provide Ffor "the taking of
testimocny by deposition; regulate the course of hearings,
including setting the time and place for continued hearings
and fixing the time for filing of briefs or other documents;
and direct parties to appear and confer to consider
simplification of the issues by consent of the parties.

{4) On the filing by a party, hearing examiner, or
agency member in good faith of a timely and sufficient
affidavit of personal bias, lack of independence,
disqualification by law, or other disqualification of a
hearing examiner or agency member, the agency shall
determine the matter as a part of the record and decision in
the case. The agency may disqualify the hearing examiner or
agency member and request another hearing examiner pursuant
to subsection (2) or assign another hearing examiner from
within the agency. The affidavit must state the Ffacts and
the reasons for the belief that the hearing examiner should
be disqualified and must be filed not less than 10 days
before the criginal date set for the hearing.”

Section 3. Sectign 2-7-517, MCA, is amended to read:

"2-7-517. Penalty, When a governmental entity has

failed toc make payment as required by $2-7-516+% within 60
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days of receiving a bill for an audit, the department may
issue an order stopping payment of any state financial aid
to the governmental entity. Upon payment for the audit, all
financial aid that was withheld because of failure to make
payment shall be released and paid to the governmental
entity."

Section 4. Sectien 2-15-2007, MCA, is amended to read:

"2-15-2007. Highway traffic safety program. The
thighway traffic safety} program tprovided for in 61-2-102%
is attached fto the department of justice} for
administrative purposes only as prescribed in 2-15-121.
However, the program may hire its own personnel, and
2-15-121{2)(d) does not apply."

Section 5. Section 3-1-607, MCA, is amended to read:

"3-1-607. Supreme court justice or district court

judge not-to-run—-feor candidacy for nonjudicial office -~

resignation required., (1) If a person occupying the office
of chief justice or associate justice of the supreme court
or judge of a district court of the state of Montana becomes
a candidate for election to any elective cffice under the

laws of the state of Montana other than a judicial position,

he shall immediately, and in any event at or before the time
when he must file as a candidate for such office in any
primary or special or general election, resign from his

office of chief Jjustice, assocliate Jjustice, or district

—-6- HB 4
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judge.

(2) The resignation becomes effective immediately upon
its delivery to the proper officer or superior.

(3) The resignation requirement applies except when
the person is a bona fide candidate for reelection to the
identical office then occupied by him or for another
nenpartisan judicial effice--the--term--of--which--doea--not
commence-eartier—than-the-end-of-the-term-of-the-affiee-then
occupied-by-him position.”

Section 6. Section 3-2-104, MCA, is amended to read:

"*3-2-104. Salaries -- expenses, {1) The salaries of
justices of the supreme court are provided for in 2-16-405.

t2y--tf-any-eauser-motiony-eor-ather-proceeding--remaina
pending--and--undecided--for--a--period--af--96--daya--after
submission-fsr-decistany-the-dustice-of--the--aupreme--court
who--has--been--asasigned--eo—-write--the--opintons-orders;-or
decision-of-the-coure-shati-submit-an-affidavit-on-sr-before
the-26th-day-ts-the-chief-justice-—-setting--forth--the~-case
name;—-—cause-—-—number;-—and-the reassn-the-mattar-has-nor-been
decided<-Eopies-af-the-affidavit-mese-bea--furnished--to--ati:
parties-—to--the--matter--pending--A-ecauser-motion;-or-other
proceeding-ias-considered-submitted--for--dectsion-—-when--ail
hearingas-have-bean-hetd-and-finai-briefs—-have-been-subomitceed
by-ati-parties-to-the-matter-pending:-Upon-the-fiting-of -~he

afftdavies-~the-~-qjustice-shati-have-an-addi+ienat-39-days o
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decide-the--matter--which--has--been--submitteds--No--causes
motiony--or--sther--proceeding-may-remain-undecided-for-more
than-128-days-after--submission--for--dectsten--withent--the
approval--pf--a-majerity-of-the-sther-members-ef-the-supreme
esure-for--good--cause--shown--in--an--affrdavit--requesting
addieional--times~if-n-juatice-of-the-supreme-ecourt-vioiates
the-previsions-of--this--section;—-any--parey--te-—-a--matter
pending-in-viotation-of~-this-section-ory;-by-a-majerity-votery
the--other-mempers-of-the-supreme-court-may-refer-the-matter
to-the-judicial-standards-commissionz-If-the--courey-—-acting
apon--the--recommendation--of-the-coemmission;-determines-the
justice-its-not-in-compliance-with--this--sectiony--ie--ashail
eorder-that-the-state-anditer—not—issue-a-warrant-for-payment
of--services—-for--1--month;--which--pay-is-forfeited-by-the
Justices

+3¥(2) Actual and necessary travel expenses of the
justices of the supreme court shall be the travel expenses,
as defined and provided in 2-18-501 through 2-18-503,
incurred in the performance of their official duties.”

Section 7. Section 5-4-106, MCA, :s amended to read:

"5-4-306. Return when legislature nct in session.
If, on the day the governor desires to return a bill without
his approval and with his objections thereto to the house in
which it originated, that house has adjourned for the day

(but not for the session), he may deliver cthe bill with his
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message to the presiding officer, secretary, clerk, or any
member of such house. Such delivery is as effectual as
though returned in open session if the governor, on the
first day the house 1is again in sessicn, by message,
notifies it of such delivery and of the time when and the
person to whom such delivery was made.

{2) If the legislature is not in session when the
governor vetoes a bill, he shall return the bill with his
reasons for the wveto to the secretary of state. The
secretary of state shall immediately mail a copy of the bill
and the veto message to each member of the legislature. If

the bill was approved by two-thirds of the members of each

house present, the secretary of state shall pell the members

of the legislature, and if two-thirds or more of the members

of each nouse vote to override the veto, the bill shall

become law.
(3) Tne legislature may reconvene to reconsider any

bill se wvetoed by the governor when the legislature is not

in session by using the statutory procedure provided for
convening in special session."
Section 8. Section 5-7-203, MCA, is amended to read:
"5-7-203. Principal -- name of 1lobbyist on docket.
Except-—-as--provided—-in--5-7-36¢;-every Every principal who
employs any lobbyist shall within 1 week after such

employment cause the name of said lobbyist to be enterasd
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upen the docket. It shall alsc be the duty of the lobbyist
to enter his name upon the docket. Upon the termination of
such employment, such fact may be entered opposite the name
of the lobbyist either by the lobbyist or the principal."
Section 9. Section 13-10-505, MCA, is amended to read:
"13-10-505. Applicability. The provisions of 13-10-501
through 13-10-504 shall not be used to fill vacancies or to
nominate candidates in nonpartisan elections except for

nominations to fill a vacancy as provided in 13-25-205."

Section 10. Section 13-27-312, MCA, is amended to
read:

"13-27-312. Review of petition by attorney general --
preparation of statements —- fiscal note. (1) Upon receipt
of a petition from the office of the secretary of state
pursuant to 13-27-202, the attorney general shall examine
the petition as to form and, if the propocsed ballot issue
has an effect on the revenues, expenditures, or the Efiscal
liability o¢f the state, shall order a fiscal note
incorporating an estimate of such effect, the substance of
which must substantially comply with the provisions of
§-4-205. The budget director, in cooperation with the agency
or agencies affected by the petiticn, is responsible for
preparing the fiscal note and shall return it within 6 days
unless the attorney general, for good cause shown, extends

the time for completing the fiscal note. If the petition
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form is approved, the attorney general shall endeavor to
seek out parties on both sides of the issue and cobtain their
advice. The attorney general may, if he deems it necessary,
appoint a five-member committee to recommend the statement
of purpose and the statement of the implications of the
measure. The committee shall consist of two persons
recommended by the person filing the petiticn, two persons
known to oppose the measure, and one representative of the
attorney general's office, who is the chairman. The
committee shall, within 14 days of appointment, meet and
recommend by a vote of a majority of the committee:

(a) a statement, not to exceed 100 words, explaining
the purpose of the measure; and

(b) statements, not to exceed 25 words each,
explaining the implications of a vote for and a vote against
the measure.

(2) The attorney general may accept, reject, or modify
the statements recommended by the committee. If the
committee is unable to recommend cne or both stat ments, thkas
attorney general shall prepare the statements.

£#(3) The attorney general shall prepare a fiscail
statement of no more than 50 words if a fiscal note was
prepared for the proposed ballot issue, such statement to be
used on the petition and ballot if the measure is placed “n

the ballot.?
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{4) The statement of purpose and the statements of
implication must express the true and impartial explanation
of the proposed ballot issue in plain, easily understcod
lanquage and may not be arguments or written so a4s to crearte
prejudice for or agaiﬁst the measure.

(5) The statement of purpose prepared pursuant tc
subsection (1) or {2), unless altered by a court under
13-27-316, 1is the petition title for the measure circulated
by Ehe petition and the ballot title if the measure s
placed on the ballot.

(6) The statements of implication shall be placed
beside the diagram provi '=d for marking of the pallot in a
manner similar to the foli.wing exanmple:

L] FOR extending the right to vote to persons 1B years

of age

[] AGAINST extending the right to vote to persons 18

years of age

(7) If the petition 1is rejected as to form, the
attorney general shall forward his comments to the secretary
of state within 10 days afte: receipt of the petition by the
attorney general. If the peticion is approved as to for
the attorney general shall forward the statement of purpose,
the statements of implication, and the fiscal statement, if
applicable, to the secretary of state within 21 days after

receipt of the petition by the attorney general."
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Section 11. Section 25-7-204, MCA, is amended to read:
"25-7-204. Mode of drawing ballots. Before the first
ballot shall have been drawn, the box must be closed and
well shaken so as to thoroughly mix the ballots therein. The

district judge or the jury commissioner must draw at random

a ballot with the juror's name thereon. Upon stipulation of
counsel, the court may order the clerk to draw ballots."
Section 12, Section 25-7-206, MCA, is amended to read:
"25-7-206. Procedure when insufficient number attend.
(1) If a sufficient number of jurors duly drawn and notified
do not attend to form a Jjury, the Jjudge or the Jjury
commissioner =shat}, pursuant to an order of the court to be
entered in the minutes, shall, 1in the presence of two
witnesses, draw a sufficient number of ballots from the box
to complete the jury. The sheriff shall notify the persons
thus drawn to attend immediately or at a time fixed by
court. If for any reason a sufficient number of jurors to
try the issue is not ocbtained from the persons notified
under-an-order-made-as-preseribed-in-this-sectien, the court

may make another-order-or-suceessive-erders or order further

drawings until a sufficient number is obtalned.

{2) Each person so notified must attend at the time
required by the notice and, unless excused by the court or
set aside, must serve as a juror upon the trial. For a

neglect or refusal to do so, he may be fined in the same
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manner as any other +trial Jjuror regqularly drawn and
notified. He is subject to the same exceptions and
challenges as any other trial juror."

Section 13, Section 25-35-602, MCA, is amended to
read:

"25-35-602. Form of complaint and order of

. court/notice to defendant. The sworn complaint and order of

the court shall be made on a blank substantially in the
following form:

IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S

COURT OF ...... cesarccrann COUNTY, MONTANA
BEFORE ..civvmnaccnaannn ¢ JUSTICE OF THE PEACE
Plaintiffy
vs. Complaint
e tesanesanan chreseann PR Case No., .....

Comes now the plaintiff, being first duly sworn, upon
cath, and complains and alleges that defendant is indebtegd

to plaintiff in the sum of $...... P -3
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which sum is now due, owing, and unpaid despite demands for
the payment thereof, together with plaintiff’s costs herein
expended.
Dated this ...... day of .......vhunn.., 19,...
Plaintiff
Plaintiff's address
Subscribed and sworn to before me this ...... day of

ceeaesnaas 19,0,

Justice of the peace

By i irteetitanintoteriscnnne .
Clerk., small claims
division

ORDER OF COURT/
NQTICE TO DEFENDANT
THE STATE OF MONTANA TO THE ABOVE-NAMED DEFENDANT(5) :
You are hereby directed to appear and answer the within

and foregoing complaint at:

L) + R “emasen 1asa. At
Reset for ........ . -1 A
Reset for ........ S-S
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Reset fOr ....c0ieeee. At Lo

and to have with you, then and there, all books, papers, and
witnessea needed by you to establish your defense to the
claim; and you are further notified that in case you do not
appear., Jjudgment will be taken against you by default for
the relief demanded in the complaint and for costs of this
actien, ineluding costs of service of the complaint and
order of the court/notice to defendant.

You are hereby further notified that, within 49 10 days
of service upen you of this complaint and order, you may
remove this action from the small claims court to justice's
court, aad that your failure to remove shall constitute a
waiver of your rights to trial by jury and to representation
by counsel.

To the Sheriff, Constable, or Server of process of said
county, greetings;

Make legal service and due return thereof on the
defendant at ...... eseseservnaaaa N sc e an e

Dated this .... day of ..... ... s 19..,.

Clerk, small claims
division®

Section 14. Section 27-27-101, MCA, is amended to
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read:

®27-27-101. Definition and function of wLit of
prohibition. The writ of prohibition is the counterpart of
the writ of mandate. It arrests the proceedings of any
trivunal, corporation, board, or persony-whether exercising
funektionas <judicial or--mintscerial; functions when such
proceedings are without or in excess of the jurisdiction of
such tribunal, corporation, board, or person.”

Section 15, Section 45-2-101, MCA, is amended to read:

*45-2-101. General definitions. Unless otherwise
specified in the statute, all words will be taken in the
obijective standard rather than in the subjective, and unless
a different meaning plainly 1s required, the (following
definitions apply in this title:

{1l) "aActs" has its usual and ordinary meaning and
includes any bodily mouvement, any form of communication, and
where relevant, a failure or omission to take actien.

(2) “"Administrative proceeding" means any proceeding
the outcome of which is required toc be based on a record or
documentaticon presc¢ribed by law or in which a law or a
regulation is particularized in its application to an
individual.

{3) “another"™ means a person or persons, as defined in
this code, other than the offender.

(4) “"Benefit" means galn or advantage o©or anything

-i7- HB 4
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regarded by the beneficiary as gain or advantage, including
benefit to any other person or entity in whose welfare he is
interested, but not an advantage promised generally Gto a
group or class of voters as a conseguence of public measures
which a candidate engages to suppert or oppose,

{5) "Bodily injury” means physical pain, illness, or
any impairment of physical condition and includes mental
illness or impairment.

(6) "Cohabit™" means to live together under the
representation of being married.

(7) "Common scheme" means a series of acts or
omissions motivated by a purpose to accomplish a single

criminal objective or by a commen purpose or plan which

‘results in the repeated commission of the same offense or

affects the same person or the same persons or the property
thereof.

(8) "“Computer” means an electronic device that
performs logical, arithmetic, and memory functions by the
manipulation of electronic or magnetic impulses and includes
all input, output, processing, storage, software, or
communication facilities that are connected or related to
such a device in a system or network.

{9) “Computer network" means the interconnection of
communication systems between computers or computers and

remote terminals.
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{10) “"Computer program” means anr instruction or
statement or a series of instructions or statements, in a
form acceptable to a computer, that in actual or modified
form permits the functioning cof a computer or computer
system and causes it to perform specified functions.

{11} "Computer services" include but are not limited to
computer time, data processing, and storage functions.

{12) "Computer software™ means a set of computer
programs, procedures, and associated documentation concerned
with the operation of a computer system.

{13) "Computer system” means 3 set of related,
connected, or unconnected devices, computer software, or
other related computer equipment.

(14) "Conduct™ means an act or series of acts and the
accompanying mental state.

(15) "Conviction" means a Jjudgment of conviction or
sentence entered upon a plea of guilty or upon a verdict or
Finding of guilty of an offense rendered by a legally
constituted jury or by a court of competent jurisdictien
authorized to try the case without a jury.

{16) "Correctional institution” means the state prison,
county or city jail, or other institution for the
incarceration or custody of persons under sentence for
offenses or awalting trial or sentence for offenses.

{17) "Deception' means knowingly to:
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{aj create or confirm in another an impression which
is false and which the offender does not believe to be true;

{b) fail to correct a false 1impression which the
offender previously has created or confirmed;

(c) prevent another from acquiring information
pertinent to the disposition of the property involved:

(d) sell or otherwise transfer or encumber_ property.,
failing to disclose a lien, adverse claim, or other legal
impediment to the enjoyment of the property, whether such
impediment is or is not of value or is or is not a matter of
afficial record; or

{e) promise performince which the offender does not
intend to perform or knows will not be performed. Failure to
perform standing alone is noct evidence that the offender did
not intend to perform,

(18) "Defamatory matter" means anything which exposes a
persen or a group, class, or association to hatred,
contempt, ridicule, degradatizn, or disgrace in society or
to injury to his or its busi:si .3 or occupation.

(19) "Deprive" means o withhold property of another:

(a) permanently;

(b} for such a period as to appropriate a portion of
its wvalue;

(C} with the purpose to restore it only upon payment

of reward or other compensatien; or
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(d) to dispose of the property and use or deal with
the property so as to make it unlikely that the owner will
recover it.

{20) "Deviate sexual relations" means sexual contact or
sexual intercourse between two persons of the same sex or
any form of sexual intercourse with an animal.

{21} “"Felony" means an offense in which the sentence
imposed upon conviction is death or imprisonment in the
state prison for any term exceeding 1 year.

(22) “"Forcible felony" means any felony which involves
the use or threat of physical force or violence against any
individual.

{23) A "Erisk" is a search by an external patting of a
person’s clothing.

{24) "Government" includes any branch, subdivision, or
agency of the government of the state or any locality within
it.

{25) "Harm" means loss, disadvantagqe, or injury or
anything so regarded by the person affected, including less,
disadvantage, or injury to any person or entity in whose
welfare he is interested.

(26) A "house of prostitution" means any place where
prostitution or promoticon of prostitution is regularly
carried on by one or more persons under the control,

management, oI supervision of another.
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(27) "Human being" means a person who has been born and
is alive.

{28) An "illegal article" is an article or thing which
is prohibited by statute, rule, or order from being in the
possession of a person subject to official detention.

{29) "Inmate" means a person who engages in
prostitution in or through the agency of a house of
prestitution,

{30) "Intoxicating substance" means any controlled
substance as defined in Title 50, chapter 32, and any
alcoholic beverage, including but not 1limited to any
beverage containing 1/2 of 1% or more of alcohol by volume,
The foregoing definition does not extend to dealcoholized
wine or to any beverage or liquid produced by the procesé by
which beer, ale, port, or wine is produced if it contains
less than 1/2 of 1% of alcohol by volume.

{31) An "involuntary act" means any act which is:

{a) a reflex or conwvulsion;

(b) a bodily movement during unconsciousness or sleep;

fc) conduct during hypnosis or resulting from hypnotic
suggestion; or

(@) a bodily movement that otherwise is not a product
of the effort or determination o¢f the actor, either
conscious or habitual.

{32) "Juror" means any person who is a member of any
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jury, including a grand jury, impaneled by any court in this
state in any action or proceeding or by any officer
authorized by law to impanel a ‘jury in any action or
proceeding. The term "juror® also includes a person who has
been drawn or summoned to attend as a prospective juror.
{33) "Knowingly"--a person acts knowingly with respect
to conduct or to a circumstance described by a statute
defining an offense when he is aware ©f hilis conduct or that
the circumstance exists. A person acts knowingly with
respect to the result of conduct described by a statute
defining an offense when he 1is aware that it 1is highly
probable that such result will be caused by his conduct.

wWhen knowledge of the existence of a particular fact is an

element of an offense, such knowledge is established if a -

person is aware of a high probability of its- existence.
Equivalent terms such as "knowing” or “"with knowledge" have
the same meaning.

{314) "Mentally defective" means that a person suffers
from a mental disease or defect which renders him incapabtle
of appreciating the nature of his conduct.

(35) "Mentally incapacitated” means that a person is
rendered temporarily incapable of appreciating or
controlling his conduct as a result of the influence ©f an
intoxicating substance.

(36) "Misdemeanor"” means an offense in which -he

_23_

jord
48]
Y

10
1t
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0004/02

sentence imposed upon conviction is imprisonment in the
county jail for any term or a fine, or both, or the sentence
imposed is imprisonment in the state prison for any term of
1 year or less.

(37) "Negligently"--a person acts negligently with
respect to a result or to a circumstance described by a
statute defining an offense when he consciously disregards a
risk that the result will occur or that the circumstance
exists or when he disregards a risk of which he should be
aware that the result will occur or that the cireumstance
exists, The risk must be of such a nature and degree that to
disregard it involves a gross deviation from the standard of
conduct that a reasconabie person would observe in the
actor's sitpation. "Gross deviation" means a deviatlon that
is considerably greater than lack of ordinary care.
Relevant terms such as "negligent" and “with negligence"
have the same meaning.

{38) "Chtain" means:

{a) in relation to pror-:rty, to bring about a transfer
of interest or possession whether to the offender or to
another; and

(b} in relation to labor or services, to secure the
performance thereof.

{3%) "Obtains or exerts contrel” includes but is not

limited to the taking, carrying away, or sale, conveyance,
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or transfer of title to, interest in, or possession of
property.

(40) "Occupied structure” means any building, vehicle,
or other place suitable for human occupancy or night lodging
of persons or for carrying on business, whether or not a
person is actually present. Each unit of a building
consisting of twe or more units separately secured or
occupied is a separate occupied structure.

{41) "Offender" means a person who has been or 1is
liable to be arrested, charged, cecnvicted, or punished for a
public offense.

{42) "Offense"” means a crime for which a sentence of
death or of imprisonment or a fine is authorized. Offenses
are classified as felcnies or misdemeanors.

(43) "Official detention" means impriscnment resulting
from a conviction for an coffense, confinement for an
offense, confinement of a person charged with an cifense,
detention by a peace officer pursuant to arrest, detention
for extradition or deportation, or any lawful detention for
the purpocse of the protection of the welfare of the person
detained or for the protectien of society. OQfficial
detenticon coes not include supervision of probation or
parcle, constraint incidental to release on bail, or an
urnlawful arrest unless the person arrested employed physical

force, a threat of physical force, or a weapon to escape.
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{44) "Official proceeding" means a proceeding heard or
which may be heard before any legislative, judicial,
administrative, or other governmental agency or official
authorized to take evidence under oath, including any
referee, hearing examiner, commissioner, notary, or other
person taking testimony or depositicn in connection with
such proceeding.

(45) "Other state” means any state or territory of the
United States, the District of Columbia, and the
Commonwealth of Puerto Rico.

(46) "Owner" means a person other than the ocffender who
has possession of or any other interest in the property
involved, even though such interest or possession is
unlawful, and without whose consent the offender has no
authority to exert control over the property.

(47) "Party official” means a person who holds an
elective or appointive post in a political party in the
United States by virtue of which he directs or conducts or
participates in directing or conducting party affairs at any
level of responsibility.

(48) "Peace officer" means any person who by virtue of
his office or public employment is vested by law with a duty
to maintain public order or tc make arrests for offenses
while acting within the scope of his authority.

(49) "Pecuniary benefit" is Dbenefit in the form of
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money, property, commercial interests, or anything else the
primary significance of which is economic gain.

{50} "Person" includes an individual, business
association, partnership, corporation, government, or other
legal entity and an individual acting or purporting ta act
for or on behalf of any government or subdivision thereof.

{51) "Physically helpless" means that a person 1is
unconscious or is otherwise physically unable to communicate
unwillingness to act.

(52) "Possession™ is the knowing control of anything
for a sufficient time to be able to terminate control.

{53} “Premises" includes any type of structure or
building and any real property.

{54) "Property" means any tangible or intangible thing
of value. Property includes but is not limited to:

(a) real estate;

(b) money;

(c) commercial instruments;:

{d) admission or transportation tickets;

(e} written instruments which represent or embody
rights concerning anything of wvalue, including labor or
services, or which are otherwise of value to the owner:

(E) things growing on, affixed to, or found on land
and things which are part of or affixed to any building;

{g) electricity, gas, and water:
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(h} birds, animals, and fish which ordinarily are kept
in a state of confinement;

(1) food and drink, samples, cultures, microorganisms,
specimens, records, recordings, documents, blueprints,
drawings, maps., and whole or partial copies, descriptions,
photographs, prototypes, or models thereof:

{j) any other articles, materials, devices,
substances, and whole or partial copies, descriptions,
photographs, prototypes, or models thereof which constitute,
represent, evidence, reflect, or record secret scientific,
technical, merchandising, production, or management
information or a se.ret designed process, procedure,
formula, invention, or improvement; and

(k} electronic impulses, electronically processed or
produced data or information, commercial instruments,
computer software or computer programs, in elther machine or
human readable form, computer services, any other tangible
or intangible item of value relating te a computer, computer
system, or computer network, :nd any copies thereof.

{55} “"Property of anoctaer" means real or personal
property in which a person other than the offender has .
interest which the offender has no authority tc defeat or
impair, even though the offender himself may have an
interest in the property.

(56) "Public place" means any place to which the public
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or any substantial group thereof has access.

(57) "Public servant" means any officer or employee of
government, including but not limited to legislators,
judges, and firefighters, and any person participating as a
juror, advisor, consultant, administrater, executor,
guardian, or court-appointed fiduciary. The term does not
include witnesses. The term "public servant” includes one
who has been elected or designated to become a public
servant.

(58) "Purposely"--a person acts purposely with respect
to a result or to conduct described by a statute defining an
offense if it is his conscious object to engage in that
conduct or to cause that result. When a particular purpose
is an element of an offense, the element is established
although such purpose is conditicnal, unless the condition
negatives the harm or evil sought to be prevented by the law
defining the offense. Equivalent terms such as "purpose" and
"with the purpose" have the same meaning.

{59) “"Serious bodily injury” means bodily injury which
creates a substantial risk of death or which causes serious
permanent disfigurement or protracted loss or impairment of
the function or process of any bodily member or organ. It
includes serious mental illness or impairment.

(60) "Sexual contact" means any touching of the sexual

or other intimate parts of the person of another for the
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purpose of arousing or gratifying the sexual desire of
either party.

(61) "Sexual intercourse" means penetration of the
vulva, anus, or mouth of one person by the penis of another
person, penetration of the vulva or anus of one person by
any body member of another person, or penetration of the
vulva or anus of one person by any foreign instrument or
cbject manipulated by another person for the purpose of
arousing or gratifying the sexual desire of either party.
Any penetration, however slight, is sufficient.

(62) "Solicit" or ‘"solicitation"™ means to command,
authorize, urge, incite, request, or advise another to
commit an offense.

(63) "State" or “this state" means the state of
Montana, all the land and water in respect to which the
state of Montana has either exclusive or concurrent
jurisdiction, and the air space above such land and water.

(64) "Statute" means any act of the legislature of this
state.

(65) "Stolen property" means property over which
control has been obtained by theft.

(66) A "stop” is the temporary detenticn o©cf a person
that results when a peace officer orders the person to
remain in his presence,

(67) "Tamper” means to interfere with something
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improperly, meddle with it, make unwarranted alterations in
its existing condition, or deposit refuse upon it.

(68) "Threat" means a menace, however communicated, to:

{a} inflict physical harm on the person threatened or
any other person or on property;

(b} subject any person to physical confinement or
restraint;

(c) commit any criminal cffense;

(d) accuse any person of a criminal offense;

(e) expose any person to hatred, contempt, or
ridicule;

(£} harm the credit or business repute of any person;

(g) reveal any information sought to be c¢oncealed by
the person threatened;

{h) take action as an official against anyone or
anything, withhold cfficial action, or cause such action or
withholding;

{i) bring about or continue a strike, boycott, or
other similar collective action if the property s not
demanded or received for the benefit of the groups which he
purports to represent; or

(j) testify or provide information or withhold
testimony or information with respect to another's legal
claim or defense.

{69) (a) "Value" means the market value of the prope:. g
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at the time and place of the crime or, if such cannot be
satisfactorily ascertained, the cost of the replacement of
the property within a reasonable time after the crime. IFf
the offender appropriates a portion of the value of the
property, the value shall be determined as follows:

{i} The wvalue of an instrument constituting an
evidence of debt, such as a check, draft, or promissory
note, shall be conasidered the amount due or collectible
thefeon or thereby, such figure ordinarily being the face
amount of the indebtedness less any portion thereaf which
nas been satisfied.

{ii) The value of any other instrument which creates,
releases, discharges, or otherwise affects any valuable
legal right, privilege, or obligation shall be considered
the amount of economic loss which the owner of the
instrument might reasonably suffer by virtue of the loss of
the instrument.

{iii} The value of electronic impulses, electronically
produced data or information, computer software or programs,
or any octher tangible or intangible item relating to a
computer, computer system, or computer network shall wu
considered to be the amount of economic leoss that the owner
of the item might reasonably suffer by virtue of the loss of
the item. The determination of the amount of such economic

loss includes but 1is not limited to consideration of the
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value of the owner's right to exclusive use or disposition
of the item.

(b} When it cannot be determined if the value of the
property is more or less than $¥50 $300 by the standards set
Eorth in subsection (69)(a) above, its value shall be
considered to be an amount less than $i568 $300.

(c} Amounts involved in thefts committed pursuant to a
common sScheme dr the same transaction, whether from the same
person oOrf several persons, may be aggregated in determining
the value of the property.

{70) "Vehicle" means any device for transportation by
land, water, or air or mobile eguipment with provision for
transport of an operator.

(71} "Weapon" means any instrument, article, or
substance which, regardless of its primary function, is
readily capable of being used to produce death or serious
bodily injury.

(72) "Witness" means a person whose testimony is
desired in any official proceeding, in any investigation by
a grand jury, or in a criminal action, prosecution, or
proceeding."

Section 16. Section 45-9-101, MCA, is amended to read:

"35-9-101. Criminal sale of dangerous drugs. (1) A
perscn commits the offense of criminal sale of dangercus

drugs 1f he sells, barters, exchanges, gives away, or offers
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to sell, barter, exchange, or gqive away or manufactures,
prepares, cultivates, compounds, or processes any dangerous
drug, as defined in 50-32-101.

(2) A person convicted of criminal sale of an opiate,
as defined in 50-32-1011t%8+%(19), shall be imprisoned in the
state prison for a term of not less than 2 years or more
than 1life and may be fined not more than $50,000, except as
provided in 46-18-222.

(3} A person convicted cof criminal sale of a dangerous
drug included in Schedule I or Schedule II pursuant to
50-32-222 or 50-32-224, except marijuana or
tetrahydrocannabinols, who has a prior conviction for
criminal sale of such a drug shall be imprisoned in the
state prison for a term of not less than 10 years or more
than 1life and may be fined not more than $50,000, except as
provided in 46-18-222. Upon a third or subsequent conviction
for criminal sale of such a drug, he shall be imprisoned in
the state prison for a term of not less than 20 years or
more than life and may be fined not more than $50,000,
except as provided in 46-18-222. Whenever a conviction under
this subsection 1is for criminal sale of such a drug to a
minor, the sentence shall include the restriction that the
defendant be ineligible for parole and participation in the
supervised release program while serving his term.

(4) A person convicted of criminal sale of dangercus
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drugs not otherwise provided for im subsection (2} or (3}
shall be imprisoned in the state prison for a term of not
less than 1 year or more than life or be fined an amount of
not more than $50,0006, or both.

(5} Practitioners and agents under their supervision
acting in the course of a professional practice, as defined
by 50-32-101, are exempt from this section.”

Section 17. Section 45-9-102, MCA, is amended to read:

"45-3-102. Criminal possession of dangerous drugs. (1)
A person commits the offense of criminal possession of
dangerous drugs if he possesses any dangerous drug, as
defined in 50-32-101.

(2) Any person convicted of criminal possession of
marijuana or its derivatives in an amount the aggregate
weight of which does not exceed 60 grams of marijuana or 1
gram of hashish is, for the first offense, guilty of a
misdemeanor and shall be punished by a fine of not less than
$100 or more than 3500 and by imprisonment in the county
jail for not more than 6 months. The minimum fi:# must be
imposed as a condition of a suspended or deferred sentence.
A person convicted of a second or subsequent ofEense under
this subsection is punishable by a fine not to exceed $1,000
or imprisonment in the county jail for a term not to exceed
l year or 1in the state prison for a term not tn exceed 3

years or both such fine and impriseonment.
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{3} & person convicted of criminal possession of an
opiate, as defined in 50-32-101+t364(19), shall be impriscned
in the state prison for a term of not less than 2 years or
more than S5 years and may be fined not more than $50,000,
except as provided in 46-18-222.

{(4) A person convicted ef criminal possession of
dangerous drugs not otherwise provided faor in subsection {2}
aor {3) shall be imprisoned in the state prison for a term
not to exceed 5 years or be fined an amount not to exceed
$50,000, or both.

(5) A person of the age of 21 years or under convicted
of a Eirst vicolation und..r this section shall be presumed to
be entitled teo a deferred imposition of sentence of
imprisonment,

(6) Ultimate users and practitioners and ageats under
their supervision acting in the course of a professional
practice, as defined by 50-32-101, are exempt from this’
section.”

Section 18. Section 45- -103, MCA, is amended to read:

"45-2-:103. C€riminal pc .ession with intent to sell.
(1) A person commits the offense of criminal possession wi
intent to sell if he possesses with inteat to sell any
dangerous drug as defined in 50-32-101. No person commits
the offense of criminal possession with intent to sell

marijuana unless he possesses 1 kilogram or more.
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(2) A person convicted of criminal possession ©of an
opiate, as defined in 50-32-101t3B3(19), with intent to sell
shall be imprisoned in the state prison for a term of not
less than 2 years or more than 20 years and may be fined not
more than $50,000, except as provided in 46-18-222.

(3) A person convicted of criminal possession with
intent to sell not otherwise provided for in subsection (2)
shall be impriscned in the state prison for a term of not
more than 20 years or be fined an amount not tc exceed
$50,000, or both,

{4) Practitioners and agents under their supervision
acting in the course of a professional practice as defined
by 50-32-101 are exempt from this section."

Section 19. Section 45-9-111, MCA, is amended to read:

"45-9-111. Imitation dangerous drugs -- definitions,
as used in 45-9-332 45-9-111 through 45-9-116 and 45-9-202,
the following definitions apply:

(1) "Dangerous drug” has the meaning given to that
term in 50-32-101.

{2) "Imitation dangerous drug" means a substance that
is not a dangerous drug but that is expressly or impliedly
represented to be a dangerous drug or to simulate the effect
of a dangerous drug and the appearance cof which, including
the color, shape, size, and markings, would lead a

reasonable person to believe that the substance is a
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dangerous drug.

(3) "Person" includes any individual, business
association, partnership, or corporation.”

Secticn 20. Section 45-9-116, MCA, is amended to read:

"45-9-116, Imitation dangerous drugs —- exemptions --
rules. (1) Sections 45-9-%%2 45-9-111 through 45-9-115 do
not apply to:

{a) a person authorized by rules adeopted by the board
of pharmacy to possess with purpese to sell or sell
imitation dangerous drugs;

{(b) law enforcement personnel selling or possessing
with purpose to sell imitation dangerous drugs while acting
within the scope of their employment: and

(c) a person registered under the provisions of Title
50, chapter 32, part 3, who sells, or possesses with purpose
to sell an imitation dangerous drug for use as a placebo, by
that person or any other person so registered, in the course
of professional practice or research.

{2) The board of pharmacy shall adopt, amend, or
repeal rules in accordance with thé Montana Administrative
Procedure Act to authorize the possessicn with purpose to
sell or sale of imitation dangercus drugs whenever it
determines that there is a legitimate need and that the
drugs will be used for a lawful purpose.”

NEW SECTION. Section 21. Repealer. Sections 2-7-101
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1 and 3-5-212, MCA, are repealed,

-End-
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