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_SENATE _ gILL wo. __3

INTRODUCED BY AKLESTAD

A BILL FOR AM ACT ENTITLEDz ™AN ACT PROVIDING A PREFERENCE
IN  PUBLIC EMPLOYMENT FOR DISABLED MILITARY VETERANS AND
HANDICAPPED CIVILIANS; PROVIDING A MEANS OF ENFORCEMENT OF
THE PREFERENCE; REQUIRING AND AUTHORIZING THE ADOPTION OF
RULES 9Y CERTAIN STATE AGFNCIES: RECONCILING THE PREFERENCE
STATUTES WIFH THE HUMAN RIGHTS STATUTES: AMENDING SECTIONS
10=2-40Zs 49-1-102y 49—2-3034 49-2-308+ 49-3-103+ 45-3-201»
AND 49-4—101» MCA; REPEALING RETROACTIVELY SECTIONS 10-2-201
THROUG 10-2-206ys MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE AMD AN APPLICABILITY DATE.™

BE IT ENACTED BY THE LEGISLATURE OF TYHE STATE OF MONTANA:

NEW SECTIONS Section 1. Short title. [Sections 1
through 9] way be cited as the "Montana Disabled Veterans
and Handicapped Persons Employment Preference Act™a

MEM. SECTIONs Section 2. Purposese The purposes of
[sections 1 through 9] are to reward veterans for service to
their countrys recoynize past employment discrimination
against handicapped persanss and facilitate the
hahilitation; rehabilitations and readjustment of disabled
veterans and handicapped personse

HEM SECTIOMs Section 3. Definitionse. For the purposes
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of [sections 1 through 9]« the following definitions apply:

{) ™Active duty” means full-time duty other than for
training in the regular components of the United States
armys air forces navye marine cerpse or coast guard with
full vay and allowances. The term does not include monthiy
drilisy summer encampmentss initial traininges or other
inactive or active duty for training in the national quard
or reservesse

[2) “Applicable popsition™ means a permanent position
or & seasonal position as defined in 2-18-101 or for a state
position or a similar permanent seasonal position with a
public employer other than the statee. Howevery the term does
not includes

(a) a temporary position as defined in 2-18-101 for a
state position or a similar temporary position with a public
employer other than the state;

{(b) o state or local elected official;

{c) ewmployment as an elected official®s immediate
secretaryes legal advisory or administrative, legislatives or
other immediote ofF Ffirst—line aide;

{4} appointsment by an elected official to a body such
as a boards commissiony committee, or councili

(e) appeintment by an etected official to a public
office If the appointment is provided for by )aw;

{f) a department head appointment by the governor or
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an executive department head appointment by a mayory <city
managare county commissioners or other chief administrative
or executive officer of a local government; or

{9} engagement as an independent contractor ar
employment by an independent contractore

(3) "Disabled veteran™ means any individual whor

{a) served on active duty;

(b} has baeen separated from service ynder honorablte
conditions; and

{c} suffers a service—connected disability determined
by the United States veterans administration to be 30% or
pare disablinge

{4) “™Handicapped person® means an individual certified
by the department of social and rehabilitation services to
have a physical impairment that substantially limits one or
more major life activitiesy such as writinge seeingy
hearinge speakings or mobilitys and which limits the
individual®s ability to obtains retainy or advance in
employmente.

{3) (a) "Initial hiring” means a personnel action for
which applications are solicited from outside the ranks of
the current employees of:

{(¢) a departmenty as defined in 2~15-102y for a
position within the executive branch;

(Fi} a legislative agencys such as the consumer
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counsely environmental quality councile office of the
legistative auditors legislative councily or office of the
Vegislutive fiscal analysts for a position within the
Tegislative branchs;

{iii) a judicial agencys such as the office of supreme
court administrators office of supreme court clerks state
law librarys or similar office in a state district court for
3 position within the judicial branch;

(iv) 3 unite as defined in 20-25~201y for a position
within the Montana university system;

(v) the office of commissioner of higher education for
a position within that officer & college for a position
within that colleges or a2 postsecondary vocational-technical
center of program for @ position within the state's
postsecondary vocational-technical education system;

(vi) a city or town for a municipal positiony including
a city or municipal court position;

(vii) a county for a county positiones including a
justice®s court position;i and

(viii) any other political subdivision of the state not
staffed by employees of a citys townr or county for a
position with that political subdivisions and any special
purpose district or authority for a pnsition within that
district or authoritya

(b) A personnel action limited to current employees of

e Sl
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a specific public entity identified in subsections (a){i}
througin (a){viii) of this subsection (5)s current employees
in a reduction—in-force pocl who have been laid off from a
specific public entity identified in subsections (al{i)
throuch (a){viii) of this subsectien (S} or current
participants in a federally authorized employment program is
not an initial hiringe

(6} ™Public employer™ means:

(4) any departmentsy offices boards bureausr commissions
agancys postsecondary vocational~technical center or
programe colleges community colleges universitys or other
instrumentality of the executives judicialy or 1legislative
branch of the government of the state of Montana; and

(b) any countys citys towny or other political
subdivision of the stater including a school districte oar
any spacial purpose district or authoritye.

(7) *Substantially equal qualifications" means the
gqualifications of two or more persons among whom the public
employer cannot make a reasonable determination that the
qualifications held by one person are significantly better
suited for the applicable position than the qualificatians
held by the other personse

(B} "Under honorable conditions™ means a discharge or
separation from active duty characterized as under honorable

conditionse« The term includes honorable discharges and
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general discharges but. does not include dishonorable
discharges or other administrative discharges characterized
as other than honorable.

NEW SECTIONe Section 4= Employment preference in
initial hiringe (l} Except as provided in L0-2-402y in an
initial hiring for an applicable position.s Iif a job
applicant who is a disabled veteran or handicapped person
meets the eligibility requirements contained in [section 5}
and claims a preference as required by [section 7]y a2 public
employer shald hire the applicant over any other applicant
with substantially equal! qualifications who is not a
disabl 2d veteran or handicapped persons

(2) The emp loyment preference provided for in
subsection (1} does nok apply to a personnel action
described in subsection (Sj{bk) of [section 3] or to any
other personnel action that is not an initial hiringe

HEM SELTION. Section 5. FEligibility requirements. No
disabled veteran or handicapped persen is entitled to
receive employment preference as provided in [section 4]
untesss

{¥) he i1s a United States citizens

{2) he has resided continuously in the state for at
least 1 year iamediately before applying for employment;

{3) if applying for municipal or county employments he

has resided for at least 30 days immediately before applying

—-6—
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for employment in the «citys towny or county in which
employment is sought; and
{4) he meets those requirements considered necessary
by a public employer to successfully perform the eassential
duties of the applicable position for which he is applyinge
NEH SECTIONs Section 6. Duration of

preference. Subject to [section 3]:=

employment

(1) a handicapped person qualifies for employment
preference for no tonger than T years following
certification by the department of social and rehabilitation
services or for 7T years following [the effective date of
this act}s whichever is later;

{2) a disabled veteran qualifies for eaployment
preference for no longer than T years following separation
from service or for ne longer than T years fbl]ouinq [the
effective date of this act]s whichever is later.

NBEW SECTIONs Section 7. Enforcement of preferenceas
(1} A public employer shall giwve notice of the preferentes
that [sections 1 through 9] provide in public employment
either by posting or on the application forms

(2) A job applicant who believes he has an -employment
preference shall claim the preference in writing before the
£ime for filing applications Ffor the applicable position
involved has passeds Failure to make a tiwmely employment

preference claim is a3 complete defense to an action wunder
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subsection {4) of this sections

{3) If an applicant for an applicable position makes a
timely written employment preference claime the public
employer shall give written notice of its hiring decision to
each applicant claiming preferences

{#) {a) An applicant who believes he has not been
accorded his rights under {sections 1 through 9] mays within
30 days of receipt of the notice of the hiring decisions
submit to the public employar a written request for an
explanation of the public amployer®s hiring decision. Within
1% days of receipt of the requestr the public employer shall
give the applicant a written explanation.

{d) The applicant maye within 90 days after receipt of
notice of the bhiring decisions file a petition in the
district court in either the county in which the applicant
resides or in the county in which his application was
recelved by the public emplaoyers The petition must state
facts which on their face entitle the applicant to an
employment preferences

(c) (i) Upon filing of the petitiony the court shall
order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired for the applicable positione The public employer has

the ourden of miking a clear showing that the applicant was
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not substantially equally qualified with the person hirede.

{(it) The ¢time to appear provided in subsection
{¢){<c) (i} of this section may be waived by stipulation of
the partiese If a time to appear has been specified pursuant
to subsection {4){c){i}s the court mayy on motion of one of
the parties or on stipulation of 3l of the partiess grant a
continuances

(iii) If the public empioyer does not carry its burden
of proof under subsection [(4)(c}{i)e the court shall order
the public employer to reopen the selection process for the
applicable pasition involved and shall grant the applicant
reasonable attorney fees and costse. The remedy provided by
this section is the only remedy for a violation of [sections
1 through 9Jv and a court may not yrant any other relief in
an action for violation of [sections } through 9]a.

(d) Failure of an applicant to file a petition under
subsection [4){b) within 90 days bars the filing of a
petitiane If a public employer fails to provide an
explanation under subsection {(4)(a) within 1% days and a
petition is filed under subsection (4){b)s the court shall
order the public employer to reopen the selection processe

(v) The Montana Rules of Civil Procedure apply to a
proceeding under this subsection (4) to the extent that they
do not conflict with this subsection (4)e

NEW SECTIONe. Section 8« Adoption of rulesa. The
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department of administration shall adopt rules implementing
[sections 1 through 9] and shall consult with the department
of social and rehabilitation services in adopting rules
governing certification of handicapped persons for purposes
of fsections 1 through 9] The department of
administration®s rules apply to all public employerss local
as well as state.

NEH SECTIONe Section %« Canflicts with federal lawae
{Sections 1 through 9) do not apply to work or positions
subject to federal laws or requlations if application of the
employmaent preference conflicts with those 1aus or
reguliationss

Section 10. Section 10-2-402v MCAs is amended to read:

*10-2-402. Superintendent to be given wveteran®s
preference. In the selection of the superintendent of the
Montana veterans® homey the department of institutions shall
apply. the ewployment preference provided jin [sections 1
through 2 ]s except that the denartmept shall give preference
only to disabled veterans as defined in 38—2—-282 [section
31.

Section 11. Section 49-1-102+ MCAy is amended to read:

"49~1-102. ¥Freedom from discriminatione The right to
be free Ffrom discrimination because of racey creeds
religiony colurs sexa physical or mental handicaps ages or

national origin is recognirad as and declared to be a civil
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right. This right shall include but not be limited to:

{i) the right to obtain and hold employment without
discriminations_except as provided by {sections § through 9]
and 10=2=402; and

(2) the right to the full enjoyment of any of the
accommodation facilities or privileges of any place of
public resorte accommodationsy assemblages or amusement.™

Section 12« 5Section 49-2-303+ MCAy is amended to read:

%49-2-303+ Discrimination in employmentes (1) It is on
unlawful discriminatory practice for:

{a) an employer to refuse employment to a persone to
bar hinm from employmenty or to discriminate against him in
compensation or in a terme . conditions or privilege of
employment because of his races creedy religiony colors or
national origin or because of his ages physical or mental
handicapy marital statuss or sex when the reasonable demands
of the position de or the preference granted by [sections 1
through 9} gr iR—2-4502 dges not require an ages physical or
mental handicaps marital statuss or sex distinction;

{b} a labor organization or joint labor management
committee controlling apprenticeship te excliude or expel any
person from its membership or from an apprenticeship or
training program or to discriminate in any way against a
member of or an applicant to the labor organization or an

employer or employee because of races creedy religione
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colory or national origin or because of his ages physical or
mental handicaps marital statuss or sex when the reasonable
demands of the program do not require an ages physical or
m:ntal handicaps marital statuse or sex distinctiong

(c) an employer or employment agency to print or
circulate or cause to be printed or circulated a statements
advertisementy or publication or to wuse an employment
application which expressess directly or indirectlys a
limitationy specifications or discrimination as to sexs
aarital statuses ages physical or mental handicaps races
creeds religions colory Or national origin or an intent to
make the Yimitationsy wunless based wupon a bana fide
occupationai qualification;

(d} an employment agency to fail or refuse to refer
for employment, to classifys or otherwise to discriminate
against any individual because of sexs marital! statuse ages
physical or mental handicaps races creedy religions colore
or national origine unliess based upon a bona fide
occupational qualification.

{Z} The exceptions permitted in subsection (1) based
on bona fide occupational qualifications shaltl be strictly
construedas"

S5ection 13. Section 49-2—-308s MCAe is amended to read:

*49-2-30B. Discrimination by the states It is an

unlawful discriminatory practice for the state or any of its



10
j 38
12
13
14
15
1é
17
1B
19
20
21
22
23
2%

25

LC 0014701

political subdivisions:

(L} to refusey withhold frome or deny to & person any
Tocals states or federal fundse servites: goodse facilitiess
advantagess or privileges because of races creeds religions
Sexe maritai statuss colors ages physical or wmental
handicapy or national origins unless based on reasonable
grounds or on the preference provided by [sections 1 through
2] or 10-2-402;

(Z) to publishs circulatey issuee displays posts or
mail a2 written or printed communicationy notices or
advertisement which states or implies that any localy states
or federal fundss servicess goodse facilitiess advantagess
or privileges of the office or agency will be refused,s
withheld fromsy or denied to a person of a certain races
creeds religions sexs marital statusy colory ages physical
or wmental handicaps or national origin or that the patronage
of a person of a particular racer creedy reltigions sexs
marital statusy colors ages or national origin or possessing
a physical or mental handicap is unwelcome or not desired or
solicitedes unless based on reasonable grounds;

{3) to refuse cmployment to a persones to bar him from
employments or to discriminate against him in compensation
ar in a termy ctonditiony or privilege of employment because
of his political beltiefs. Howevers this prohibition does not

apply to policymaking positions on the immediate staff of an
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elected officer of the executive branch provided for in
Article VIy section 1+ of the Montana constitutiony to the
appointment by the governor of a director of a principal
department provided for in Article VIs section 7s of the
Montana constitutions or to the immediate staff of the
ma jority and minority ieadarship of the Montana
tegisltaturea™

Szction 14 Section %#9-3-133» MCAs is amended ta read:

"49-3-103. Permitted distinctions. Nothing in this
chapt2r shall prohibit any public or private employer:

{I) from enforcing a differentiation based on marital
statuss ages or physical or mental handicapi
1l through 91 o 10-2-4023

{b)l when based on a bona fide occupational
gualification reasonably necessary to the normal operation
of the particultar businessi or

{c) where the differentiation is based on reasonable
factors other than age;

(2) from observing the terws of a bona fide seniority
system or any bona fide enplbyee benefit plany such as a
retirements pensions or insurance plans which is npot a
subterfuge to evade the purposes of this chapters except
that o such employee benefit plan shall excuse the failure

to hire any individual; or

—-14—
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(3} from discharging “6r& otherwise disciplining an
individual for good causee™

Section 15. Section 49-3-201s MCAy is amended to read:

%49-~3—-201. Employment of state and local government
personnel. (I) 5Stete fxcept as provided in [seclions 1
through 9] and 10-2—-%07s state and local government

officials and supervisory personnel shall recruits appoints
assigny trains evaluates and promote personnel on the basis
of merit and qualifications without regard to racee calory
religions creeds political ideasy sexr ages marital  statuse
physical or mental handicapy or national origine

{2) A1l state and local governmental agencies shall:

{a}) promulgate written directives to carry out this
policy and tc quarantee equal employment opportunities at
all levels of state and loca) government:

(b} regularly review their personnel practices to
assure compliance; and

{c) conduct continuing orientation and training
programs with emphasis on human relations and fair
employment practices.

{3) The department of administration shall insure that
the entire examination processe including appraisal of
qualificationss s free from biase

{#) Appointing authorities shall exercise care to

insure utilizatiaon of minority group personse®
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Section 1&8e¢ Section 49-4—10ks MCAy is amended to read:

"49-4-10t. Discrimination prohibiteds ¥+ Exceph. as

unlawful to discriminates in hiring or employments against a
purson because of the physical handicap of such persone
There is no discrimination where the nature or extent of the
handicap reasonably preciudes the performance of the
particular employment or where the particular employment may
subject the handicapped or his fellow employees to physical
harme"

NEMW SECTION. Section 17. Exteansion of authoritys Any
existing authority of the department of administration or
the commission for human rights to make rules on the subject
of the provisions of this act is extended to the provisions
of this actas

NEYW. SECTIION. Section 18. Repealer. Sections 10-2-201
through 10~2-2069 NMCAs are repealtede This repeal applies
retroactively to bar any claim under 10-2-201 through
10~2-206 that has not been reduced to judgment on [the
effective date of this act]s CYlaims under 10-2-201 through
10—-2-206 that bhave been reduced to judgment on [ the
effective date of this act) are enforceable. o claim for a
violation of 10-2-201 through 10~-2-206 wmay be made under
[section 7] of this acte

NFW SECTXI0ONe Section 19 Effective date -—

-16~
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applicabilitye {1) This act is effective on passage and
approvals

{2) This acts except section 18y oapplies only to
a2pplicable pesitions as defined in section 3 that are filled
after the effective date of this acta.

NEW SECIIOHa Section 20. Severability. If a part of
this act #s invalidy 31l valid parts that are severable from
the invalid part remain in effecte If a part of this act is
invalid in one or more of its applicationss the part remains
in effect in all valid applications that are severable from
the invalid applications.

—End-—



