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SENATE Bill NO. 3 

INTRODUCED t\Y --~AK~~L~E~S~T~A~D~-----------------------------------

A Bill FOR AN ACT ENTITlED: RAN ACT PROVIDING A PREFERENCE 

HI PUBliC EMPlOYMENT FOR DISABlED MILITARY VETERANS Al'iO 

HANDICAPPED CIVIliANS; PROVIOING A MEANS OF ENFORCEMENT OF 

THE PREFERENCE; REQUIRING AND AUTHORIZING THE ADOPTION OF 

RillES 'JY CERTAIN STATE AG•NCIES; RECONCiliNG THE PREFERENCE 

STATUT~S WITH THE HUMAN RIGHTS STATUTES; AMENDING SECTIONS 

10-Z-40Z, 49-t-102, 49-Z-303, 49-2-308• 49-3-103, 49-3-20lt 

AND 49-4-101• MCA; REPEAliNG RETROACTIVELY SECTIONS 10-2-201 

THROUGH 10-2-206• MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE AOJO AN APPLICABILITY DATE•" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~nw SFCTIQN. Section 1. Short title. [Sections 1 

throuqh 9] •ay be cited as the •"ontana DisabJed Veterans 

and Handicapped Persons Employment Preference Act•. 

NfW SECTION. Sec~ion 2. Purposes. The purposes of 

[sections 1 through 9} are to reward veterdns for service to 

their country, recognize past employ•ent discriMination 

against handicapped persons, and fac i 1 itate the 

habilitation. rehabilitation, and readjustment of disabled 

veterans and handicapped persons. 

UEW SECTION. Section 3. Definitions. For the purposes 
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of [sections I through 9]• the following definitions apply: 

(l) •Active duty" means full-time duty other than for 

training in the regular components of the United States 

army. air force, navy. marine corps• or coast guard with 

full ~ay and allowances. The tera does not include monthly 

drills• summer enca~npments., initial training• or other 

inactive or active duty for training in the national guard 

or reserves. 

(2) •Applicable position" means a permanent position 

or a seasonal position as defined in 2-18-101 or for a state 

position or a similar permanent seasonal position with a 

public employer other than the state. Howevert the term does 

not include: 

(a) a temporary position as defined in 2-18-101 for a 

state position or a similar temporar)' position with a public 

employer other than the state; 

(b) a state or local elected official; 

(c) e~ployment as an elected officiaJ•s immediate 

secretary. legal adviso~. or adeinistrative. legislative. or 

other immediute or first-line aidei 

(J) appoint•ent by an elected official to a body such 

as a boaYd, commission• committee. or council; 

(e) appoint.•ent by an elected official to a public 

office if the appointment is provided for by law; 

{f) a department head ap~ointment by the governor or 
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an executive department head appointment by a •ayor 9 city 

manage~• county commissionery or other chief administrative 

or executive of¥icer of a local gove~n•ent; or 

{g) engagement as an 1 ndependent contractor 

employment by an independent contractor. 

(3) •olsabled veteran• .eans any individual who: 

(a) served on acti-ve duty; 

or 

(b) has been separated from service under honorable 

conditions; and 

(c) suffers a service-connected .disabili-ty determined 

by the United States veterans administra~ion to be 30% or 

~~are disabling. 

(4) •Handicapped person• .eans an individual certified 

by the department of social and rehabilitation services to 

have a physical impairment that substantially limits one or 

more major life activitiesw such as writing. seeing. 

hearing, speaking• or mobility• and ~hich liMits the 

individual•s ability to obtain• retaint o~ advance in 

emp 1 oyrnent. 

(5) (a) •Initial hiring• ~~eans a personnel action for 

which applications are solicited from outside the ranks of 

the current e•ployees of: 

(i) a department• as defined in 2-15-lOZ. for a 

position within the executive branch; 

(ii) a legislative agency• such as the consu11er 
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counsel• environ•ental quality council• office 

legislative auditor• legislative council, or office 

of 

of 

the 

the 

1egi51>Jtive fiscal analyst• for a position vithin the 

legislative branch; 

{iii, a judicial agency. such as the office of supreme 

court administrator. office of supre~e court clerk• stat~ 

law library• or similar of~ice in a state district court for 

a position within the judicial br·anchi 

(iv) a unit• as defined in 2G-25-Z01• for a position 

within the Montana university system; 

(v) the office of co .. issioner of higher education for 

a position within that office. a college for a position 

within that college• or a postsecondary vocational-technical 

center or program for a position within the st~te•s 

postsecondary vocational-technical education system; 

(vi) a city or town for a ~unicipal position, including 

a city or municipal court position; 

(vii, a county for a county position. including a 

justice•s court positioni and 

(viii) any other political subdivision of the state not 

staffed by employees of a city. town. or county for a 

position with that political subdivision• and any special 

purpose district or ~uthority for a position within that 

district or authority. 

(b) A personnel action 1i•ited to current employees of 
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a specific public entity identified in subsections (a)(i) 

through (a)(viii) of this subsection (5), current employees 

in a reduction-in-force pool who have been ldid off from a 

specific public entity identified in subsections (a)Ci) 

throuqh (a)(vii i) of this subsection (5), or current 

participants in a federally authorized employment progra~ is 

not an initial hiring. 

(&) •Public employer" means: 

(aJ any depart~nt• office, board, bureau, commission, 

o1qancy~ posts>;!condary vocational-technical center or 

program, college, co~•unity college, university, or other 

tns1:ru1nentality of the executive, judicial., or legislative 

brdnch of the government of the state of Montana; and 

(b) any county., cityw town, or other political 

subdivision of the state. including a s<hool 

any sp~cid1 purpose district or authority. 

district, or 

(7) •Substantially equal qualifications• means the 

qualifications of tMO or more persons aaonq whom the public 

e•ployer <annat make a reasonable determination that the 

qualifications held by one person are siqoificantly better 

suite~ for the applicable position than the qualifications 

held by the other persons• 

(81 •Under honorable conditions• means a discharge or 

sepal"ation frC"Jm active duty characterized as under honorable 

conditions. The term includes honorable discharges and 
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general discharges but does not include dishonorable 

discharges or other administrative discharges characterized 

as other than honorable. 

NEW SECTION. Section~. Employment pref'erence in 

initial 

init.ial 

applicant 

hiring. 

hiring 

who 

(1) Except as provided in l0-2-402w in an 

an applicable position, if a job 

a disabled veteran or handicapped person 

for 

ls 

meets the eligibility requirements contained in [sec~ion 5] 

and claims a preference as required by [section 7]• a public 

employer shall hire the applicant over any other applicant 

with substanti~lly equal qualifications 

disabl~d veteran or handicapped person. 

(2) The employment preference 

who is 

provided 

a personnel 

not a 

for in 

action subsection (1) does not apply 

described in subsection (5)(b) 

to 

of [section 3] or to any 

other personnel action that is not an initial hiring. 

(HW SECTION. Section 5. Eligibility requireNents. No 

disabled veteran or handicapped person is entitled to 

receiv~ employ~nt preference as provided in [section 4] 

unless: 

{ l ) he Is a United State~ citizen; 

(l) he has resided continuously in the state for at 

least 1 year i;i17P!ediately before applying for employment; 

{J) if applying for municipal or county employment, he 

has re~.ided for at least 3G days immediately before applying 
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for e•ployae~ in the city. town. or county in which 

employment is sought; and 

(~) he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

duties of the applicable position for Mhich he is applying. 

)EH SECIIQN. Section 6. Duration of e~ployment 

preference. Subject to [section 5]: 

(1) a handicapped person qudlifies Yor employ•ent 

preference for no longer than 7 year-s following 

certification by the department of social and rehabilitation 

services or for 7 years following (the effective date of 

this actJ• whichever is later; 

(2) a disabled veteran qualifies for e.ployatent 

preference for no longer than 1 years following separation 

fro• service o~ for no longer than 7 years following [the 

effective date of this act]• whichever is later. 

NEW SEtiiQN. Sec~ion 1. Enforcement of preference. 

(1) A public employer shall give notice of the preferences 

that [sections 1 through 9) provide in public eMployment 

eithar by posting or on the ap~lication form. 

(2) A job applicant who believes he has an employmen~ 

pre£erence shall clai• the preference in writing before the 

time for filing applications for the applicable position 

involved has passed. Failure to ~ake a timely employment 

prefe~ence claim is a complete defense to an action under 
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subsection (4) of this section. 

(3) If an applicant for an applicable position makes a 

timely written e~ployment preference claim, the public 

employer shall give written notice of its hi~ing decision to 

each applicant claiming preference. 

(4) tat An applicant who believes he has no~ been 

acco~ded his rights under [sections 1 th~ough 9] •ay 9 within 

30 days of receipt of the notice of the hiring decision, 

submit to the public e•ployer a written reques~ for an 

explanation of the public amployer•s hiring decision. Within 

15 days of receipt of the request, the public e•ploye~ shall 

give the 3pplicant a written explanation. 

(b) The dpplican~ •ay• within 90 days af~er receipt of 

notice of the hiring decision, file a petition in the 

district court in either ~he county in which the applicant 

~esides or in the county in which his application was 

received by the public ••ployer. The 

facts which on their face entitle 

employment p~eference. 

petition must state 

the applicant to an 

(c) (i) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and shoN cause why the applicant was not 

hired for the applicable position. The public employer has 

the ~Jrden of making a clear showing that the applicant was 
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equally qualified with the person hired• 

to appear pro¥ided in subsection 

section •ay be waived by stipulation of 

the parties. lf a time to appear has been specified pursuant 

to ~ubsection (4)[c)(i)• the court may, on motion of one of 

the parties or on stipulation of all of the parties. grant a 

COfitinuance. 

(iii) If the public e~ployer does not carry its burden 

of proof under subsection (4)(C)(i)~ the court sh~11 order 

the public employer to reopen the selection process for the 

applicable position involved dnd shall grant the applicant 

reasondble attorney fees and costs. The re~edy provided by 

this section is the only remedy for a violation of [~ections 

1 throuqh 9)• and a court may not yrant any other relief in 

an action for violation of [sections 1 through 9)• 

(d) Failure of an applicant to file a petition under 

subsection (4)(b) within 90 days bars the filing of a 

petition. lf a public eMployer fails 

explanation unde~ subsection (~)(a) ~ithin 

to prov.ide an 

15 days and a 

petition is filed under subsection (4){b)• the court shall 

order the public employer to reopen the selection process. 

(",;) The Montana Rules of Civil Procedure apply to a 

proceedinq under this subsection (4) to the extent thdt they 

do not conflict with this subsection (4)• 

Nf~ SECTillH£ Section 8. Adoption of rules. Th~ 
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department of administration shall adopt rules implementing 

[sections 1 through 9] and shall consult with the department 

of social and rehabilitation services in adopting rules 

governing certification of hdndicapped persons ~or purposes 

of [sections 1 through 9]. The department of 

adminis~ration•s rules apply to all public employers• local 

as well as state. 

NEW SECTJOIJ. Section 9. Conflicts with federal law. 

[S~ctions 1 through 9] do not apply to work or positions 

subject to federal laws or reguldtions if application of the 

empl oy;11.ent preference conflicts 

regulations. 

with those laws or 

Section 10. Section 10-Z-402w MCA. is amended to read: 

111 lQ-2-402. Superintendent to be given veteran•s 

prefer~nce. In the selection of the superintendent of the 

Hontona veterans• home, the department of institutions shall 

apply the employm~prefgrgncg proyjded in fsect;jons J 

LbLgugb 9]. except_tbat the department shall give preference 

nn1¥ ~o ~~ad VPterans as de~ined in T&-r-r~ [sectjon 

ll·· 

Section 11. Sec~ion 49-l-lOz, MCA, is amended to read: 

"49-l-102. Freedom fro~ discrimination. The right to 

be free 

rl'!- 1i gi on. 

from discrlminat•on because of r-ace, creed, 

co1orw sex, physical or mental handicap. ~ge• or-

national origin is recoqniTed as and declared to be a civil 
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right. This right shall include but not be 1 i mi ted to: 

{1) the right to obtain and hold employment without 

discrimination· except as proyjdgd by (sectjgns 1 thrqugh .2...J 

and 10-Z-402; and 

( Z) the right to the fu-ll enjoy11ent of any of the 

accommodation facilities or privileges of any place of 

public resort, accommodation, assemblage• or amuseaent.• 

Section 12. ~ection 49-2-303• HCA• is a~ended to read: 

•49-2-303. Discrimination in employment• (1) It is an 

unlaNful discriminatory practice for: 

(a) an employer to refuse employment to a person• to 

bar him from employment, or to discriminate against him in 

compensation or in a terae condition. or privilege of 

,ewtploywtent because of his rac@w crL~d, religion, color., or 

national o~ig;n or because of his aget physical or mental 

handicap, marital status• or sex when the reasonable de~ands 

of the position de .Q.L.the preference granted by rsee:tjgps 1 

thro,~h 2] gr lQ-2-40? dogs not require an age 9 physical or 

mental handicap. •arital status. or sex distinction; 

(bJ a labor organization or joint labor •anagement 

committee controlling apprenticeship to exclude or expel any 

person from its membership or from an apprenticeship or 

training pr-ogra•J or to discriminate in any wav against a 

member of or an applicant t~ the labor organization or an 

e•ployer or e11ployee because of race. creed, religion .. 
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color, or national origin or because of his age, physical or 

.nent:al hundicap, marital statust or sex when the reasonable 

dem3nds of the p~ogram do not requi~e an age. physical 

m!ntal handicdpt utarl~al status.,. or sex distinctioni 

o< 

(c) dO employ~r or employ~nt agency to print or 

ci~culate or cause to be printed or circuldted a statement" 

advertisement, or publication or to use an employ•en~ 

applica~ion which expresses, directly or indirectly. a 

limitation, specificationt or discrimination as to sexw 

aarital status. age. physical or mental handicap. race. 

creed, religion, color, or national origin or an intent to 

make the limitation• unless based upon a bona fide 

occupationai qualification; 

(d) an employment agency to fail or refuse to refer 

for employment, to classify, or othe~wise to discri~inate 

aqainst any individual because of sex, ~arital status .. aqew 

physical or mental handicap .. race, creed, religion, color. 

or national origin.,. unless based upon a bona fide 

occupational qualification. 

{Zt The exceptions permitted in subsection (1) based 

on bona fide occupational qualifications shall be st~ictly 

construed.• 

Secti-on 13. Section ~9-2-308, MtA• is aeended to read: 

•49-2-308. Discri•ination by the state. I~ is an 

unlawful discriminatory practice for the state or any of its 

-12-
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political subdivisions: 

(1) to refuse, withhold from• or deny to a person any 

loca19 state• or federal funds 9 services• goods, facilities, 

advantages, or privileges because of race, creedw religion, 

sexw llhll' i tal status, color, age, physical or mental 

handicap, or national origin• unless based on reasonable 

grounds OC QD the prefeL80C£ provjdgd by [SeCtipOS I thrpugh 

.2._L!U._l!.l=~; 

(2) to publlshw circulate, issue, displayw post, or 

mail a written or printed communication, notice., 0' 

advertisement which states or implies thdt any local, state, 

or federal funds, 

or privileges of the 

withheld from, or 

services• 

office 

denied 

goods, facilities, advantages, 

or agency wilt be refused, 

to u person of a certain race, 

creed~ religion, sex• marital statusw colorw agew physical 

or ~ental handicap 9 or national orJgin or that the patronage 

of a person of a particular racew creedw religion, sex, 

-orital status, colory agew or national origin or possessinq 

a physical or ~ntal handicap is unNelco•e or not desired or 

~olicitedw unless b~sed on reasonable grounds; 

(~) to refuse omployment to a personw to bar him from 

employment, or to discriminate aqdinst him in co•pensation 

or in ~ terMw condition, or privilege of employment because 

of his political beliefs. However• this prohibition does not 

apply to policymaking positions on the i•mediate staff of an 
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electPd officer of the executive branch provided for in 

Article Vl, section 19 of the Montana constitution 9 to ~he 

appointment by ~he governor of a director of a principal 

department provided for in Article Vlw section 7 9 of the 

Montana constitution, or to the i•aediate staff of the 

majority and minority leadef'"ship of the Montana 

1 eg i sl atun.•.• 

s~ction 14. Section 49-3-103, HCAy is amended to read: 

•49-3-103. PermJtted distinctions. Nothing in this 

ch3pt~r shall prohibit any public or private e~pJoyer: 

< l I from enforcing a differentiation based on marital 

status, age, or physical or •ental handicap~ 

CaJ when based on the preference proyid«d jn rsectjons 

J throy~h 91 or 10-2~ 

1..lU when bdsed on a bona 

qualification reasonably necessary to the 

of the particular business4 or 

fide occupation a 1 

normal operation 

~ where the differentiation is based on reasonable 

factors other than age; 

(2) from observing the terms of a bona fide seniority 

system or any bona fide e•ployee benefit plan, such as a 

retirement, pensionw or insurance plan, which is not a 

subt>;!rfuge to evdde the pu,-poses of this chapter~ except 

that no 'iUCh employee benefit plan shall excuse the failuu~ 

to hire any individudl; or 

-14-



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

lC 0014/01 

(3) from discharging or othe~wise disciplining an 

individual for good cause.• 

Section 15. Section ~9-3-201• ~CA. is amended to rP.ad: 

"49-3-201. Employment of stat~ and local government 

pe~sonnel. (1) Stete Except as proyjded jn [sectjons 1 

through 2] and lQ=C\OZ• :;tate and local government 

offici~ls and supervisory personnel shall recruit, appoint• 

assign, train• evaluate. and promote personnel on the basis 

of merit and qualifications without regard to race. color, 

religion. creed, political ideas, sexw age, marital status, 

physical or mental handicap, or national origin. 

llt All state and local governeental agencies shall: 

{a) pro.ulgate written directives to carry out this 

policy and to guarantee equal eMployment oppor~unities at 

all levels of state and local government; 

(b) regularly review their personnel practices ~o 

assure co~pliance; and 

(c) conduct continuing orient:a~ion and training 

programs with emphasis on hu~an relations and fair 

employment practices. 

(3) fhe department of adminis~ration shall insure tha~ 

the entire exa~ination process. including appraisal of 

qualifications. Js free from bias. 

(4) Appointing authorities shall exercise care to 

insure utilization of minority group persons.• 
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~i¥' ,, 

Section 16. Section •9-4-101, MCA, is amended to read: 

•49-4--101. Discrimination p...-ohibited. 1--t: Except as 

provjded in [section$ I fhrguqb 9) and 10 2 402t jt is 

unlawful to discriminate, in hiring or employment, against a 

p~rson because of the physical handicap of such person. 

There is no discrimination where the nature or ex~ent of the 

handi c ·JP reason.;,b I y prec.l udes the perfon11ance of the 

pa...-ticular eaployment or where the particular employment may 

subject the handicapped or his fellow e•ployees to physical 

har••" 

~w Sf&IIQN. Section 17. Extension of autho...-ity. Any 

existing authority of the department of administration or 

the co•mission for human riqh~s to make rules on the subject 

of the provisions of this act is extended to the provisions 

of thi 5 act. 

NEW SECTION. Section 18• Repealer. Sections 10-2-201 

through to-2-206• HCA• are repealed. This ...-epeal applies 

ret...-oactively to bar any claim unde...- 10-2-201 through 

ID-2-206 that has not been reduced to judgaent on [the 

effective date of this act]• Claims under 10-2-201 through 

lo-2-206 that have been reduced to judgMen~ on [the 

effective date of this act] are enforceable. o~o clai"• fo.- a 

violation of 10-Z-ZOl through lD-Z-206 may be made unde...-

[section 7] of this act. 

jEW SECTION. Section 19• Effective date 
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1 applicabil i~y. (1) This act is effective on passage and 

2 app~O¥al. 

3 (?) This act, except section lOt applies only to 

4 applicable positions as defined in section 3 that a~e filled 

5 ofter the effec~ive date of this act. 

6 NEW SECJIDN. Section 20. Severability. If a part of 

1 this act is invalid, all valid parts that are severable from 

B the invalid part remain in effect. If a part of this act is 

9 invalid in one or more of its applications, the part remains 

10 in ~ffect in all valid applications that are severabl~ from 

ll the invalid applications. 

-End-
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