
SENATE BILL NO. 2 
SPECIAL SESSION - DECEMBER 1983 

INTRODUCED BY MAZUREK, H. HAMMOND, 'I'VEIT, HAFFEY 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE NO. 4 

December 12, 1983 

December 13, 1983 

December 14, 1983 

December 14, 1993 

December 15, 1983 

IN THE SeNATE 

Introduced and referred 
to Committee on Judiciary. 

Committee recommend bill do pass 
as amended. Report adopted. 

Statement of Intent attached. 

Bill printed and placed on 
members' desks. 

On motion rules suspended. Bill 
referred to second reading for 
consideration this day. 

Second reading, do pass as 
amended. 

On motion rules suspended. Bill 
placed on calendar for third 
reading this day. 

Third reading, passed. Ayes, 42, 
Noes, 7. Transmitted to Rouse. 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill be 
concurred in as amended. Report 
adopted. 

Statement of Intent amended. 

On motion rules suspended and 
bill placed on second readinq 
this day. 



December 15, 1983 

December 16, 1983 

Second reading, concurred in as 
amended. 

Statement of Intent amended. 

On motion rules suspended and bill 
placed on third reading this day. 

Third reading, concurred in. 
Returned to Senate with 
amendments. 

Statement of Intent returned to 
Senate with amendments. 

IN THE SENATE 
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Returned to Senate with amend­
ments and Statement of Intent as 
amended. 

Second reading, amendments not 
concurred in. 

On motion Conference Committee 
requested and appointed. 

Conference Committee dissolved. 

On motion, Free Conference 
Committee requested and appointed. 

Free Conference Committee 
reported. 

Second reading, Free Conference 
Committee report adopted. 

Third reading, Free Conference 
Committee report adopted. 
Ayes, 36, Noes, 14. 



December 17, 1983 

December 17, 1983 

December 17, 1983 

IN THE HOUSE 

Free Conference Committee report 
rejected. 

IN THE SENATE 

On motion, Senate reconsider 
action taken in adopting Free 
Conference Committee report on 
12/16/83. Ayes, 48J Noes, 0. 

On motion, new Free Conference 
Committee requested and appointed. 

New Free Conference Committee 
reported. 

On motion, rules suspended. Bill 
referred to second reading for 
consideration this day. 

Second reading, new Free Confer­
ence Committee report adopted. 

On motion, rules suspended. Bill 
placed on calendar for third 
reading this day. 

Third reading, n~w Free Confer­
ence Committee report adopted. 

IN THE HOUSE 
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New Free Conference Committee 
report adopted. 

Sent to enrolling. 

Reported correctly enrolled. 
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SENATE BILL NO. 2 -----
I NTROOJCEO BY MAZUREK 

BY REQUEST OF THF JOINT INTERIM SUBCOMMITTEE NO• 4 

A BILL FOR AN ACT ENTITLED: •AN ACT PROVIDING PREFERENCE IN 

PUBLIC EMPLOYMENT FOR CERTAIN MILITARY VETERANS AND 

HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES; AMENDING 

~ECTlO~S 1J-2-4n~9 49-3-103, AND 49-3-201, HCA; REPEALING 

SfCTIO.-<S 10-2-201 THROUGH 10-Z-lOb• ~CA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~t110Ua Section 1. Short title. [Sections 1 

th~ouqn 10) may be cited as the •Montana veterans and 

Handicapped Persons Employment Preference Act•. 

~~tllUHa Section z. Purposes. The purposes of 

[!fleet ions throuqh 10) are to reward veterans for service 

to their country, recognize past employ.ent discrimination 

.3']difl .. , t nctntlicapped persons., an'j fac i 1 i tate the 

habiliL3tion, ~ahabil itation, and ~eadju~t•ent of veterans 

and h~ndicapped persons. 

lit.~E.t.Ililria. Section 3. Definitions. For the purposes 

of rsections 1 throug~ 101., the following definition~ apply: 

(l) "Active duty" me"lns full-time duty other them for 

training in t~e regular components of the United States 

LC 0001/01 

army, air force, navy. marine corps, or coast guard with 

2 full pay and allowances. T~e term does not include monthly 

3 drills, SUinmer enCdmpment.s, initial training, or other 

4 inactive or active duty for training in the national guard 

5 or res~rves. 

6 (2) •Disab-led vet.eran" means an individual who: 

1 (a) served on active dutyi 

8 (b) has been separated from service under honorable 

9 conditions; and 

10 (c) suffers a service-connected disability determined 

11 by th~ Uni~ed States veterans administration to be 30% or 

12 more di scblinq. 

13 (3) "Eligible spouse• MPans: 

14 (a) the unremarried su,-vivinq spouse of a ve~eran who 

15 dielJ while on active duty or whoo;.e death .-esulted from a 

16 5-ervice-connected disability; or 

11 (b) the spouse of: 

18 (i) a veteran determined by the United States veterans 

19 administration to have a 100% service-connected disability 

2n ~ho i~ unable to use his e~ployment preference because of 

21 his disability; 

22 (iii a person on active duty deter~ined by the United 

23 ~tat"~~. goverrHr,ent to be mis'!'ainq in action or a prisoner of 

24 war; or 

25 ( i i i ) a h<tnd i capped per son determined by the department 
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of s~cial and rehabilitation services to have a 100% 

disability who is unabl~ to use his eMployment preference 

becau~e of his disability. 

(4) "Handicapped person" .eans an individual certified 

by the department of social and rehabilitation services to 

have a physical impai~ment that substantially li•its one or 

more ~ajor life ac~ivities9 such as ~riting. seeing• 

hearing,. speaking. or mobi lity 1 and which 1 iraits the 

individual's ability to obtain. retain, or advance in 

emp 1 oy•tent. 

(!':J) (a) "lnitial hiring" means a personnel action for 

which applications are solicited fro• outside the ranks of 

the current employees of: 

Ci) a departrRent., as defined in Z-15-102 11 for a 

position within the executive branch; 

{ii) a lcgtslative agency. such as the consume..-

counsel' environmental quality council .. office of the 

legislative auditor• legislative council• or office of the 

legislative fiscal analyst• for a position within the 

legislative branch; 

(iii) a judicial agency, such as the office of supreme 

court administrator, office of supre~e court clerk, state 

law lihrary• or ~imilar office in a state district court for 

a position within the judicial branch; 

(iv) a unit, as defined in 20-25-201• for a position 
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wlthi, the Montana university system; 

(v) the office of coa•issioner of higher education for 

a position within that office; 

(~i) a colleqe for a position within that college; 

(vii) a center or ~rogr~m for a position wi~hin the 

postsecondary vocational-technical education system; 

(viii) a city or town for a municipal 

including a city or municipal court positioni and 

position, 

( ix) a county for a county position• including a 

JUStice•s court po~ition. 

(b) A personnel action limited to current e•ployees of 

a specific public entity identified in subsections (aJ(i) 

throu3h (a)(ix) of this subsection (5)• current employees in 

a reduction-in-force pool who have ~een laid off from a 

specific public entity identified in subsections (a)(i) 

through (a){ix) of this subsection (5)• cr current 

participants in a federally authorized employment ~rogram is 

not an initial hiriny. 

(6) •Position" means a permanent or se~sonal position 

as defined in Z-18-101 for a state position or a similar 

vermanent or seasonal position with a public employer other 

than the state. However, the term does not include: 

(a) a temporary posi~ion as defined tn 2-18-101 for a 

sta~e position or similar temporary position with a public 

employer other than the state; 
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(b) a state or local elected officiali 

(c} employment as an elected official's immediate 

secretaryy legal advisor, or adminlstrattve, legislative. or 

other immediate or first-line didei 

(d) appointment by an elected official to a body such 

as a board, commission, co11mitt.ee, or council; 

(e) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(f) a department head ap~ointaent by the governor or 

dn ~~ecutive department head appointment by a mayor. city 

manager, county commissioner, or other chief administrative 

or ex~cuti~e officer of a local governmenti or 

(9) enga~ement as dO independent contractor or 

employment by an independent contractor. 

(J) (a) "Public. employer• ~teans: 

( i) any department. office, board. bureau., commission, 

dgt-ncy, coll~ge., including • 
postsr::condary vocational-technical 

com~unity colleqe., 

cente~ or proqramy 

univ~r~ity, or other in~trumentdlity of the executive, 

judiC.idl• or legislative branch of the government of the 

st~te of Montdna; and 

(ii) any county., city, or ~own. 

(b) The term does not include a school district, a 

spec ill purpose district, an authority, or any political 

~ubdivision of the state other than a county, city, or town. 
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(8) •Substantially equal qualifications" means the 

qudlifications of tNO or more person5 among whom the public 

employer cannot m~ke a r~asonable determination th~t the 

qua1ificdtions held by one person ~re signific~ntly better 

suited forth~ position than the qualifications held by the 

other persons. 

( 9) •under honorable conditions• mPans a discharge or 

separ.~tion from active dutv characterized as under honorable 

conditions. The term includes honorable discharges and 

geoerdl discharges but does not include 

discharges or other administrative discharges 

as ot~er than honorable. 

{ 10) (a) •veteran .. means a person Nho: 

dishonorable 

characterized 

(i) served on active duty during time of war or 

declared national emergency or in a campaign or expedition 

for nhich a cam~aign badge was authorized by the United 

States congress or the United States deoartment of defense; 

ond 

(i i) has been separated from service under honorable 

conditions. 

(b) The term does not include ~ person receiving 

ret i rernent pay from the United States based on I eng th of 

milit.Jry service. 

I 111 

(d) 

"War or declared national emergency• means: 

~orld War I, beyinning on April b• 1917. 
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ending on November llw 1918• both dates inclusive; 

(b) World Har Ilw begirjning ,:,n Dect!mber 7., 1'941• and 

ending on December 31• 1946., both ct::~tes inclusive; 

(c) the Korean conflict., military expedition. or 

police action, beginning on June 21, 1950, and ending on 

January 31, 1955, both dates inclusive; and 

(d) the Viet.nam conflict, beginning on Au~ust 5, 1964., 

and ending on ~ay 7 9 1975., both dates inclusive. 

~f¥-l~~ Section 4• Employment preference in 

initial hiring. (1) (a) Except as provided tn 10-Z-~oz., in 

an initial hiring for a position, if a job applicant who is 

a vetpran., disabled veteran, handicapped person9 or eligible 

spouse meets the eligibility require•ents contained in 

[section 5] and claims a p~efe~ence as ~equired by (section 

8], a public smployer shall hi~e the applicant over any 

other ap~licant with substdntially equal qualifications who 

is not a p~eference eligible applicant. 

(0) In an initial hiring, a public e•ployer shall hire 

a disabled ve~erdn over any other preference eligible 

gpplicant with substantidlly equal qualif;cations. 

( Z) The emp 1 oy,.ent preference provided for in 

suosect ion (1) does not apply to a personnel action 

described in subsection (5)(b) of [section 3] or to any 

other personnel action that is not an initial hiring. 

l~~~ Section~. Eligibility requirements. No 
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veter3ny disabled veteran, eligible spouse, or handicapped 

person is entitled to receive employment preference as 

provided in [section 4) unless: 

(1) he is a United States citizen; 

(2) h~ has resided continuously in th~ state for at 

least 1 year immediate1y before applying for employment; 

(3) if applying for municipal or county employment• he 

ha~ resided for at least 30 days immediately before applying 

for empJoy~ent in the city• townY or county in which 

employment is soughti and 

(~) he meets those require•ents considered necessary 

by a public employer to successfully ~erform the e~sentia1 

duties of the position for which he is applying. 

~H_SECTION. Section 6. Certification of handicapped 

persons. The depart•ent of social and rehabilitation 

services shall certify persons as hdndicapped for the 

purpose of employment preference as provided in [sections 1 

through 10]. 

~~tiiaUa Section 7. Duration 

~reference. Subject to [section 5]: 

of employfllent 

(1) a handicapped person, the 5pouse of a handicapped 

person as described in subsection (3t(bJ(iii) of [section 

l)• a disabled veteran, or the spouse of a disabled veteran 

as described in subsection (3) (b)( i) of {section 3) 

qual ifie~ for employment preference as long a~ the disabling 

-a-
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condition exists; 

(2) 

disabled 

employment 

a veteran~ as defined in {section 3]• who is not a 

veteran, as defined in [section 3]• qualifies for 

prefe~ence for life. However• once he has 

obtain~d a position because of the application of the 

employ~ent preference. he may not use the preference again. 

(3) the surv;ving spouse of a veteran as described in 

~uos~ction (3)(a) of (section 3] qualifies for employ'lllent 

preference for as long as the spouse re~ains unMarriedi and 

(4) th~ spouse of a person described in subsectiort 

(3)(b-)(;;l of [section 3] qualifies for eMployment 

prefer~nce for as long as the person is missing in action or 

a prisoner of Wdr. 

~w SECTI~ Section a. Enforcement of preference. 

(l) A public employer shall, 

appl icrlt ion fo,-m 9 give notice 

by 

of 

po~ting and on 

the preferences 

[sections throuqh 10] provide in public employment. 

the 

that 

( 2) A Job app 1 i cant who bel i eves he has .;~n emp 1 oyment 

1-Jref~ .. r--'!'nce shall claifll the preference in writinq before the 

time for filing upplications for the position involved has 

pass~d. Failure to make a timely ~mployment preference claim 

i~ a complete defense to an action under sub$ection (4)• 

(3) If an applicant for d position makes a tiMely 

written ~mplnyment oreference claim, tt1e public eMployer 

shall qive written notice of its hiring decision to each 
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applicant claiming preference. 

(4) (a) An applicant who believes he has not been 

through 10] may, accorded his riqhts 

within 30 days of 

under [sections 

receipt of the 

1 

notice of ~he hiring 

decision, submit to the public e~~loyer a written request 

for an explanation of the public employer's hiring decision. 

Hithin 15 days of receipt of the request, the public 

emplo.,~r shall qive the applicant a written explanation. 

(h) The applicant •ay, within 90 days after receipt of 

notice of thu hiring decision, file a petition in the 

district court in the county in which his ap~lication vas 

received by the public employer. The petition must state 

facts ~hich on their face entitle the applicant to an 

emp 1 oyment prcfe renee. 

(c) (i) Upon filing of the petition• the court shall 

order the public e~ployer to appear in court at a specified 

ti•e ~ot l~ss than 10 or more than 30 days after the day the 

petition NdS filed and show cause ~hy the applicant was not 

hired for the position. The public ~mployer has the burden 

of mak i nq a c I eal'" showing tt1at tt1~ applicant w.as not 

':;.ubst.:mtiatly equally qualified with the per~on hired. 

(ii) The time to apJJear pr-ovided in subsection 

t4)(cl(il may be waived by stipulation of the pal'"ties. If a 

tim€ to app~ar ~as been specified pursuant to subsection 

(4)(c)(i}y the cour-t may~ on motion of one of the parties or-

-lo-
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on stipulation of all of the parties• grant a continuance. 

(iii) If the public e~ployer does not carry it~ burden 

of prooF under subsection {4)(c)(i)• the court shall order 

the public employer to reopen the selection process for the 

~osition involved and shall grant the applicant rP.asonable 

attorney fees and court costs. The reMedy provided by this 

section is the only re~dy for a violation of [sections 1 

through 10]• and a court may not qrant any other ret;ef in 

an action for violation of [sections 1 through 10). 

(d) Failure of an applicant to filed 

subsection <•J(b) within 90 days bars 

petition under 

the filing of a 

petition. If a public employer fails to provide an 

explanation under subsection (4)(a) within 15 days and a 

petition is filed under subsec~ion (4)(b)• the court shall 

order ~he public ••ployer ~o reopen the selection process. 

(e) The Mon~ana Rules of Civil Procedure apply to a 

proceedinq under this subsec~ion (~) to the extent that they 

do not conflict Nith this subsection (~). 

NlW SEtliON. Section 9. Adoption of rules. The 

depart•ent of ad•inlstration shall adopt rules implementing 

[sectit'lns 1 t.hrough 10] and si,all consult with the 

depart•ent of social and rehabilitation services in adopting 

rules governing certification of handicapped persons for 

purposes of {sections 1 through 10]. The depart•ent o¥ 

adm·inistration•s rules apply to all public employers• local 
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as well as state. 

HEW SftiiQN. Section 10. ConfiWcts with federal ldw• 

[Sec~ions 1 throuqh 10] do not apply to work or po~itions 

subject to federal laws or regulations if ap~lica~ion of the 

empl oyn1ent: preference conf I i c.ts with those I aws or 

regulations. 

Section 11. Section 10-Z-402, MCA 9 is amended to redd: 

"10-2-402. Superintendent to be given veteran''i 

preference. In the setection of th~ sup~rintendent of thP 

Montana veterans• home, the department of institutions shall 

~.;.ve-,:rre-f~efte~"t'rier11ft!l as defi ••ed-i-ft-tft-i!-re2 apnl y the 

.ng:L_tbe_pn:~ILJJLa,l1tgd to .aUl£.r. person$• by [sections I 

.t.tlrgugh I 0] .• 

Section lZ. Section 49-3-103, MCA, is amended to read: 

"49-3-103. Permitted dis~inctions. ~othing in this 

chapter shall prohibit any public or private employer: 

(1) from enforcing a differer.tiation bdsed on •arftal 

status, age, or ·physical or mental handicap~ 

(a) wbgn based on the preference proyjdgd jn £sections 

1 through l 0 )i 

.LbJ. when based on a bona fide occupational 

qualification reasonably necessary to the normal operation 

of the particular business~ or 

~ where the differentiation is based on reasonable 

-12-
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factors o~her than age; 

(2) fro• observing the ter~s of a bona fide seniority 

system or any bona fide employee benefit planw such as a 

retirement9 pension 9 or insurance plan, which is not a 

subterfuge to evade the purposes of this chapter, except 

that no such em~loyee benefit pl~n shall excuse the failure 

to hire any individual; or 

(J) from discharqing or otherwise disci pi ining an 

individual for good cause.• 

$~ction 13. Section 49-3-201• MCA, is 3mended to read: 

·~9-3-201. Employment of state and local government 

personn@l. (1) 5tft~@ Exceot as proyjdgd ju [sections 1 

~b 1Ql• 5tqte and local govern5ent officials and 

supervisory personnel shall recruit, appoint• assign, train• 

evaluate. and promo~e personnel on the basis of me~it and 

qualifications without regard to race• colo~• religion. 

creedt political ideas 9 sext age• •arital status. physical 

or mental handicap. or national oriqin. 

(21 All stdte and local governmental aqencies shall: 

(a) promulqdte vritten directiYes to car~y out this 

policy dOd to guarantee equal employment opportunities ot 

all levels of state and local government; 

(bJ reqularly reviev their personnel practices to 

as~ur~ compliance; and 

(c) conduct continuing orientation and training 

-13-

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

Zl 

22 

23 

24 

25 

proqrams with emphasis on human 

~mployment pr~ctices. 

relations 

LC 0001/01 

and fair 

(~) The department of adMinistration shall insure thdt 

the entire ~xa•ination process. 

qualifications. i~ free from bias. 

including appraisal of 

(4) Appointing authorities shall exercise care to 

insure utilization of minority group pe~sons.• 

af:.W SECIIUN. Section 14. Repe<iler. Subject to section 

I6(3)(a) of this act.-. sections 1o-2-201 through lo-2-206-. 

MCA• are repealed. 

NEW SECTIOPI. Section 15. Severabi 1 ity. If a part of 

this act is invalidw all valid parts that are severable from 

~he invalid part remain in effect. lf a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications• 

~H SECTION. Section 16. Effective date 

applicability-- saving clause. (1) This act is effective on 

passage and approval. 

(2) Except as provided in subsection (3)(b)w this act 

applies only to positions that are filled after the 

effective d3te of this act. 

13) (a) Subject to the app 1 i cable statute of 

limitations and to ~ubsection (3)(c)t a claim for violatio~ 

of 10-2-201 through 10-2-206• whether or not it is pending 

-14-
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1 in cou~t on the effective date of this act, may be pursued 

2 under and must be governed by 10-2-201 through l0-2-Z06. 

3 (b) Howevurw the only relief that may be granted on a 

4 clai-.11 described in subsection (3) (a) is that provided in 

5 secti~n 8(4)Cc)(iii} of this act, and the court may grant no 

6 other relief, including that provided in lD-2-206 or any 

7 judicial construction of to-2-206. 

8 {c) A cl.Jilt under lD-2-201 through lQ-2-2'06 IIUSt be 

9 filed within 60 days after the effective date of t-his act. 

-End-
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STATEMENT OF INTtNT 

SENATE SILL 2 

A statement of intent is provided to address the nature 

of thl2 employment preference granted in the bill. The 

l~qisl~ture int~nds that public employers seek and hire the 

most nual ified persons for positions in public employment. 

It i~ also th~ intent of the 1egisldture that the nature of 

the pr2ference is a relative one in that it is to be applied 

.Jmon·=i two or mor.a ap;:_,licants for a position who have 

~ubstantially equal qualifications. 5u0stantially equal 

qu.·d if i cations does not m~an a situation in which two or 

more -iDpl icants are exactly equally qualified. It means a 

rnnqe .oithin which two ap;Jlicants must be considered to be 

s.uUst311tially equal in ~i~w of the qualifications set for 

C'ualific.:~tions should include job-related t"e job. 

knowl;:-dqe. skil1 9 and abilities. The l~gislature r~cognizes 

t~vt Dub I ic employers use a variety of scored and unscored 

'.e> l~'>c t 1 un proc~dures 

ex,Jminationst trdininq 

uer for 01ance tests. 

such a• conventional written 

and experience r-equi rements 9 

interviews• or struct\Jred oral 

combinations of these. The leqislature does not intend to 

snec if 'f the tv~e of selection procedure to be u~ed by a 

pub I ic emolo~~r. 

A statement of intent is alsry required for this bill 

2 

SB Z 

because section q requires the department of administration 

to ad::Jpt rules implementing sections 1 through 10 and to 

3 cons~lt with tt~ department of social and rehabilitation 

4 

5 

b 

7 

a 

9 

10 

11 

12 

13 

14 

IS 

16 

I 1 

Hl 

1. 

20 

21 

l2 

L3 

24 

.es 

servic~s in formulating rules for the certification of 

handicdpped person~. 

The legislature intends the rules to adequately provide 

for the administration of the employment preference law. but 

to include only those rule~ that are re3sonably necessdry to 

implem~nt sections 1 through 10. 

It is the des,re of the legislature that the department 

take ~11 neces~arv steps in formulatinq, proposjng 9 and 

adootinq rules to ensure that the public, particularly thos~ 

person~ and organizations that have shown past interest in 

th-e e~r.ployment prefen'nce law., is afforded sufficient time 

dnd opportunity to participate in the rulemaking 

ThE: .-tepartment should give such notice and 

procedure. 

hot d such 

neari~gs as ~ill ens~re adequate public participation. 

1ules adopted by the department apply to all initial 

hirinq~ to positions by all public employers. In formulatinq 

i t·.i 

dnlJ 

rul?s the department should t~ke this into consideration 

.=tdopt rules that can be used and dp~t ied by the broad 

soec~rum of state and local public emptoy;;:ors subject to 

secti')ns through 10. 

It 1S th~ intent of the leqisl~ture that the de~artment 

tormuldte and ~dopt rule~ reldtinq• but not limited, to the 

-2-
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following matt~rs and take 

consider..ttions. 

(1) Claiminq preference 

ss l 

into account the follow~nq 

documentation ~nd 

verification. Rules relating to the job application process 

should include the Manner in which a preference should be 

claim~d when a iob is aoplied for. They should prescribe the 

mA-an~ by which the applicant: must document and submit 

evide~ce of such things as the applicant's status as a 

veteran. disabled veteran, handicapped person, Of" eligible 

soous~, and the requisite r•sidency and citizenship 

requirements. It is the intent of the legislature that rules 

for claiming and docu•enting a preference do not place 

unr~asondble burdens upon applicants and that once an 

applicant has ~ubstantially co~plied Mith the rules, a 

~ublic ~•ployer should make every reasonable attempt to 

verifv the existence of the ~reference. 

(LJ Handicdpped persons -- certification. The rules 

should provide that a person will not be denied handicapped 

statu~ dnd certification Merely because of his current or 

former e•ployment, should address the •atter of MhCit 

coostitute:s a physical il'ft;Jainnent that substantia\ly ti .. its 

one or more nlaJor life activities., and outline in ~othat 

instances. a physical impainnent limits a p~rs.on•s ability to 

obtain, retain, or advance in employment• The depart~nt may 

wish to do this by a coMbination of a statement of general 
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princioles and spe~ifi~ examples. 

P.ul~s should pro~ide for a cert•fication proces~ that 

alto ... s, when 

• ro1;..11 r ;n~nt!. 

~ppropriate, p~rmanent cert•f•cation of tho~~ 

cor~idereo to be permanent in nature. 

procedure for exten~ion or los~ of certlfiC.dtfon sh...,uld Ot-

provided for tho~e inst~nces in ~hjctl d hdn~icap i~ or may 

b~ t~:a;.orary. 

(:i) Military conflicts. The leqislatur~ intends th~ 

ru)"!S to appl'f federdl ldw to determ• ne "'h 1t const• t.ut~'So ·t 

campdijn or expPdjtion for which ~ Cdmpa•qn h~d~e ·~ 

authortzed by the Congress of the Un•te1 ~tat~s or 

uepartment of defense. 

(4) Separations dOd disc harqeo;.. 

intend<:.. the r-ule!t to apoly fe-h~ral I.Jw dnJ 

fhe legisLltUriF7' 

further opfinJ.o 

s~parations under honorable conditions and the Ydriou~ types 

of o:1i.-.c..h.:~ryes. 

( 5) Hiring decision notices and expldnattons. The 

legisl..lture intends the rulP.s to prt>vide fo..- the form and 

content ot written ''otice~ of htring det.isions• •ncludinq 

whether the position was obtained as the result of 

ap~lit.Jtion of the preference ~y the publ•c e~ployer. 

writt~~ requests for ex~lanations of hiring deci~ions .. ~nd 

writt?fl cx~Jandtions of hirinQ decisions. 

( (>) Reooeninq of selection process. The legislature 

int~nd~ the rules to provide for a method of reopen• ng t.he 

-4-

# 



' 

SB 2 

selection process for a JOb should a court orrler the 

2 selection process reopened 9 and include a method of giving 

3 notice to those who ap~lied for tne job informing them of 

4 the reopening dnd the regson therefor. 

5 ( 1) Joos subject to federal law. The legislature 

6 inten1s the rules to identify or provide a method of 

7 identifyin9 ~ork or positions to ~hich the employment 

8 ~r~fer~nce does not apply by virtue of section LO. 
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SENATE BILL NO. Z 

I~TRODUCED BY MAZUREK, H. HAHMONO, TVElTt HAFFEY 

l~TPOQJCtO ev ----------------------------------------------

RY REQUEST OF THE JOINT INTfRIH SUBCOHHITTEE NO. 4 

A biLl FOR AN ACT ENTITLED: "AN ACT PROVIDING PREFERFNCE IN 

PUBLIC cHPLOYHENT FOR CERTAIN MILITARY VETERANS ANO 

HAN01CAPPEO PERSONS AND THEIR ELI~IBLE SPOUSES; B~QU~Ll~ 

Itlt-fRlElBl~E-~IAIUIE~~tl__Itlf __ tlUHAU _ _B~tl~IA~ 

AHEN,JI ~G S~EHIJNG 5Ef.llll!:J 10-2-402, <,9-3--t6·3Y-ANB-'o9-~-?6h 

MCA; P~PEALING SECTIONS 10-Z-ZOl THROUGH 11)-2-206, ~CA; AND 

PRJVI~ING AN JM~EDIATE E~F~CfiVE DATl ANU AN APPLICABILITY 

DATe.• 

Bf JT ENACTFD BY THE lEGISLATURE OF TH~ STATE OF ~ONTANA: 

1~~~£~lu~~ Section 1. Short title. (Sections 

throuqh 101 ma1 b~ cite~ as the •Hontand Veterans and 

Handic~pped Persons Employment Preference Act"• 

JLH_~~CilQti. s~~tion 2. P~rpose~. The purpo~es of 

[sen • ons. 1 throuqh 10] ore to rewerd B.E.CO!i.b!ll veterans tor 

S.PI'VICe tn t:hP I(' countrY• recoqniZP pd~t em~loyment 

di~crimination against handicapped per~ons. and facilitate 

th€: 11 -3b i 1 i t.:tt ion, rehabilitation, and r~adjustment of 

veter Hl'i and handi cappP.d ~er5.ons.. 

:it.l:i_St.CliU!h. Section 3. Definitions.. for the p•.Hposes 

SB 0002/02 

of fs.ections 1 throuqh 10]• the following definitions apply: 

l (l) "Active duty" means full-time duty other than for 

' trainina in the reqular components of the United States 

4 army, air force, navy, marine corp~• or coast quard ~ith 

5 full pay and allowdnces. The term does not include monthly 

6 drills, summer encampments, in i ti .:Jl trdining, or other 

7 indctive or dCti~e duty for trdininq in the national gudrd 

8 or reserves. 

9 ( 2) "Disabled veteran" means an individual ~ho: 

tn (a) served en dctive duty; 

11 (b) t1as been separated from service under honorab1e 

12 conditions; and 

13 (C) suffers a service-connected di~ability determined 

14 by th·~ Unite·J St;:,tes 'llet_eran~ t.~dministratian to be 30:'t or 

15 more ctisabling. 

1n ! 3) "Eligible spous~" means: 

l 7 (a) the unre~arrierl sur'llivinq spouse of a veteran who 

18 died ~hil~ on dCtive duty or whose dPath resulted from a 

lq service-connected dis~bility; or 

.?0 (b) the .soouse of: 

n { i) a v~ter~n determined hy the United States veterans 

22 admini5tration to ha~~ a 10~% service-connected disability 

23 who i•; unable to u~e t1is employment preference because of 

24 hi~ di,,l.Uility; 

,£") (i i) d person or1 active duty determined by the United 

-2- Srl 2 
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States government to be missing in oction or a pr•soner of 

~ar; or 

(i iiJ a handicapped person determined by the department 

of social dnd rehabilitation services to have a lOUt 

disability ~ho is unable to use his employment preference 

because of his disabi I ity. 

(4) •Handicapp~d per~on" means an individudl certifiea 

oy the department of social and rehabilitation ser¥ices to 

nave a physical impairment th~t substantially li~its one or 

more Major life activities. such as writing~ seeing. 

~ari~~, speaking, or 

individual's ability 

emp 1 ov ~ent • 

mobility., 

to obtain, 

etnd which 

,..etain, or 

1 i •i ts the 

aavancP. ;n 

(~) (a) •Initial hiringH means a personnel action for 

•hich applications are solicited from outside the rank5 of 

the c-Jrrent employees o~: 

(i) a department• as defined 

position ~ithin the executive branch; 

( i i) a legislative aQency" 

;n 2-L'i-lDZ, for a 

such as the consumer 

counsP-1" environmental quality council, office of the 

legislative audi~ort leqislative council, or office of the 

legislati~e fiscal analy$t• for d position within the 

1egi$lative brdnch; 

{i iiJ a judicial agency, such as the office of supre~e 

court administrator. office of supreme court clerk, state 

-3- sa 2 
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Jaw li>rary. or similar office in a state district court for 

a po~ition within the judicial branch; 

t~Yt-o--u~+t~--s~--defTned-Tn-~8-~~-!et.-for-e-pe~TtTon 

wTthT~-~ne-~ftntftne-unTYe~~T~y-~Tstem~ 

t•~--the-of~Te~-of-eo•~+~sTon~r-of-hT~her-~ea~et+on-for 

o-pos+t+on-wTthT~-that-otfTee~ 

tw+t-e-eo~~eqe-for-e-posf~Toft-wTt~Tn-that-~o++~~~~ 

t•+Tt-e-ee"tep-or-pPo~~em-for--e--pos+tto"--wTtftTn--th@ 

p~s~,eeondery-yoeat+one+-te~hn+~a+-@daeet+on-sy~~~mt 

tw~TTtLIYj d city or town for a ~unicipal position. 

including d city or municipal court po5ition; and 

tT~tLtl a county for a county po5ition. 

justice•~ court position. 

inclu--t,ny ,t 

(o) A personnel action 1 imited to current emptoyee5 of 

a specific public entity tdentifie~ in 5Ubsections (a)(i) 

throuQtl (a)t+~t1~ of this subsection (S)• current employe~~ 

in a reduction-in-force pool who have been laid off from a 

soeciflc public entity identified in ~~·bsections (a)(i) 

throu-1h (a)tY.x"t.u:J. of thi ~ subse-ction (5) • or current 

p~rticipants in a federally authorized employment proqra• is 

not ar. initial hiring. 

(bJ •Position" means a permanent ·or ~~asonal position 

as defined in l-18-101 for a state position or a si•ilar 

perman~nt or seasonal position with a public eMployer other 

than t ne state. However, the term does not inc 1 ude: 

-4- sa 2 
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(a) a temporary position as defined in z-18-101 for a 

state ~o~ition or stmilar temporary position with a public 

em~lov~r other than the stdte; 

(b) a state or local elected official; 

ft) e~ployment dS dn elected official's immediatP 

secretdr-'f'" 1eqal advt'ior., '-.OUB.I_&ff..O.B.I~ or administrative, 

)e<..jiSldtivP., or oth'<?r tmmedaate or first-line aide; 

( J l ao~otntment by an elected official to a boay such 

as~ bjard 9 commission., committee., or council; 

(i..') dppointn-,ent by an elected officidl to a pub I ic 

office if the dPjlOintment •s provided for by law; 

1 t ) a dep~rtment hl:"ad dppointment bv the governor or 

an e~ecutive department head appointment by a mayor• city 

;n."Jnd'}""r-' cotJnty c.orr.rr,-s<,.•onet"• or 1thE.'f'" (hief administrative 

or exE-cutive officer- of a local qovernmenti or-

( (j) engagem~nt •• •n '"dependent contractor or 

employment by dO ~ndeoendent contf'"actor-. 

I 7) Ia) ••Publ ic. emplo~er" means: 

(' l 

a"~ncy., 

any depar-tment, oft1(e~ boar-d~ bureau, commission, 

e~++~qey---~n~+~d~n~----~----e~mmon~ty----eo++e~e• 

po~t~~e~nd8ry---voeft~Tone+-~~nnTee+---een~er---cr--p~o~~~m• 

~nT•er~Tty~ or other instr-umentality of the executive. 

judicial., or- leqi5lative br-anc.h of the qovernment of thP 

stdte llf Montana; dOtl 

1 1 i) Qn't county, '1 tv• or town. 
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(b) The term does not include a school distr-iCtt A 

C.!lM'!.\mlH_J.Ql..l.~!a__A__f!I!Ol.SL~l!IQAfU_:tllkAUil!:IA!.=ll.!;.tiliKAJ. 

c.f~~-D~-E~B~M1_ltlf_flU~Q-DE-8E~ENl!i_UE_~l~tlEB_EDUkAI1ll~ 

lliL!!QlilAN6__i!Wj£Eil.i.l.I.:L.SY!ililh a special purpose distr-ict. 

an author-ity, or any political subdivision of the state 

o~her than a county, city., or town. 

( 8) "Substantially equal Qualifications" ~ans the 

qualifications of two or ~ore per~on~ among whom the public 

employer cannot mdke a reasonable determination that the 

qualificdtions held by one person ar-e significantly better 

suited for the oos.ition tt-tan the qualification~ held by the 

ot.l1cr t;e-r son:::.. 

( 9) "Under honor-able conditionsn means a discharge or 

3e~a,.-~tion from active duty Lhardcterized dS under honordble 

conditions. The term includes honorable discharges and 

gener31 d i sch;u- Qes but does not include 

discharges or other administrative di~charges 

as ot,er ihan honorable. 

(10) tdJ "Veteran" mPans a person who: 

dishonorable 

characterized 

( i l served on active duty dur-ing time of war- or 

:1Pc1ared ndtional emergency or in a campaign or expedition 

for ~hich d cam~aiqn badge ~as authoriz~d by the United 

States ~ongress or tt1e United Stdtes depar-tment of defense; 

an{j 

( 1i) has been separated from service under- ho~or-able 

-6- Sll 2 
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conditions. 

(b) The term does not include d ~er~on--r~e~wTnq 

r~t~r~•en~--pay--~ro.--~he--~Tted-S~e~~~-besed-on-•ength-~ 

•T•+~ry-~er•+ee &~~~~R_ijf_Itlf_UH!JEQ__llA!f~~ 

ED&~~S ___ WHQ ___ IS El!G~aLE__fUR__Q&__~~y__A __ alLL!ARl 

llllll.ftl~fU-ALLQWANCE BASf..ILll~liiJ:Lllf_ll&Jllif_AIIJLilU~LtilU 

Uit.Uilli:.-A.I!ILllll!fJLR~UU.II-'!lE!la.fiL_llf_ A PUBJ..ll.__UUUJiE.Ii.I 

llll1;~1--Ullf.L-.!iOL.UL.\fe.I.IJUIL._l!IAI_ISJJ.IUL!B.ll.ll_ll!LWllilLE 

U!_lbLeA&I_ax-I.A&-&~~MU£S-

(11) •wa~ or declared national emergency• means: 

(a) World War 1., beginning on April &, 1917 .. and 

endin,l on Novesnber lle 1918., bot.h dates inclusive; 

(bJ World 4ar 11 9 beginning on December 7, 1941• and 

endinq on Oeceaber 31, 1Y~6. both dates inclusive; 

(cJ the Korean conflict• ailitary expedition, or 

polic~ action, beginninq on June 27., 1950, and ending on 

January 31, 1955 1 both dates inclusive; and 

(d) the Vietnam conflict. beginning on Augusts, 196~• 

and ~dinq on Hay 7 9 1975, both dates inclusive. 

~LW-iEtil~ Section 4. E•ploy~ent preference ;n 

initial hiring. (11 (a) Except. as provided in 10-2-402, in 

an initial hiring for r~ position., if a job applicant who is 

a wetE>:ran. disabled veteran, handicapped person, or eligible 

~pous~ •eets the eliqibility require•ents contained iA 

[section SJ and claims a preference as required by [section 

-7- SB Z 
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Rl• ~ public employer shall hire the applicant over any 

other 3pplicant with substantially equal qualification~ vho 

is not a preference etiqible applicant. 

(b) J:n ar. initial hirinq. a publ•c emploter ~hall hire 

~ di~dbled veterdn over any other preference el iqible 

ap~licant with substantially equal qualifications. 

(2) The employment preference provided for ;n 

subse:: t ion (1) does not apply to a personnel .sction 

de~cribed in subsection (~)(b) of [section 3] or to any 

other ~ersunnel action that is not an initial hiring. 

1f~_ifLLIO~a Section 5. Eligibility requirements. No 

lteteran. disabled veteran" eligible s.pouse .. or handicapped 

person is entitled to receive employ•ent preference as 

provt1~d in [s~ction 4] unless: 

(1) he is a United States citizen; 

(LI he has resided continuously in the state for at 

least 1 year im~ediately before applying for eaploy~ent; 

(3) if applyinq for •unicipal or county eMploy•ent. he 

has r~~ided for at least 30 dafs i•mediately before applying 

for employment in the city.. town. or county in which 

employment is sought; and 

C4J he meets those require•ents consid~red necessary 

by a public employer to successfully perfor• the essential 

duties of the position for which he is applying. 

~~-St,llOHa Section 6. Certification of handicappe~ 

-8- SB Z 
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perso.,s. The 

services sholl 

rlepartment of social and rehabilitation 

certify p~rsons as handicapped tor the 

purpo~e of employment preference as provided in (sectjons 1 

throu~n 10]. 

~~~-S~UU. Section 7. Duration of emp I oyment 

prefer~nce. Subject to (section 5): 

f 1) d handicapped person. the spouse of a handicapped 

per!:>ol as. des.cribed in subsection (3)(b)(iii) of [section 

J], a dis~bled veteran. or the spou~e of a disabled veteran 

.>s. da-s<:ribed in subse,.;:tion {3)(b)(i} of [ section 3] 

qudlifies for employment preference as long as the disabling 

cond1t ion exist<:.; 

(l) a veteran, as defined in (section 3), who is not a 

disablf•rl VPtPr~n,. as t1efinefl in (section 3 ]• qunl i fies for-

employment preference for life. However. once he hdS 

obtain2d 3 fE&~A~~MI position becau5e of the appl icatton of 

the e•·.J l vym€'nt preference, he may not use the preference 

aqain. 

I 3 l the survivinq spouse of a veteran as described in 

suhse~tiof1 (3){a) of {section 3] qualifies for employment 

prefer~nc.e for dS long as the spouse remains unmarriedi dnd 

(4) the spouse of a person described in subsection 

(31 ( bl ( i i) of (section 3] qualifies for employment 

prefer~nce for as lana a~ the person is m1SS1nq in ~ctton or 

d ~ri~oner of wdr. 

-9- Sb 2 
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~~K-st~IlQ~. Section a. Enforcement of p referen<.:e• 

(1) A public employer shall• by posting ftnd UK on the 

application form, give notice of the preferences that 

(sections 1 through 10) provide in public employment. 

( 2) A job applicant who believes he has an employment 

~~eference shall claim the preferenc~ in writing before the 

time fo~ filing applicdtions for the position Involved has 

pils.sed. failure to make d timely ·employment preference claim 

i~ a c~mplete aefense to an action under subsection (4). 

( J I If an applicdnt for a position makes a tim~ly 

writt~n employmen~ preference claim• the public employer 

sh~11 ~ive written notice of its hiri11q deLision to e~ch 

appli~~nt claiming preference. 

( ') (a) An dpplicant who oelieves he has not been 

accor~ed his riahts under (sections 

.,ithin JO days of rece1pt of the 

decisi3n• subm1t to the public e~ployer 

through 10] may• 

notice of the hiring 

a written requPst 

for a~ explanation of the puol ic employer•s hiring decision. 

.-dthirl 15 d.Jys of receipt of the requ~st• the pub) •c 

~mplo·;o:•r shdl1 qive the an1-1licant d written explanation. 

(b) The dD,Jllcdnt mayr :..11thin qo days after receipt of 

notic~ of the h1ring rlecision. file d pet1tion in the 

dio;.t-ri .:..t co...~rt •n the county in wh•ch t115 appl1cat•on wa~ 

rPCPi~~rl l1y tha uubl1c emnloy~r. Tt1a petition must state 

f~ct~ ~hich o" th~•r fdce entitle the appl1cant to an 

-1~- >e 2 
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emplov~ent preference. 

(C) (i) Upon filinq of the Petitton, the court shdll 

ord~r th~ public employer to appear in court at a specified 

time ,;:,t less than tO or mol"e tP)an 30 days dfter the day the 

petition was filed and show cause why the ap~licdnt was not 

hired for the position. lhe public employer has the burden 

of ma~inq a ~lear showing that the applicant was not 

subst3ntially equally qualified with the person hired• 

( i i) The time to appear provided in subsection 

(4)(c) (i) may be Wdived by stipulation of the parties. If a 

time to appear has been specified pursuant to subsection 

(4)(c)(i), the court may, on motion of one of the parties or 

on stipulation of all of the parties, gr~nt a continuance. 

(Iii) If the public emvloyer does not carry its burden 

of proof under subsection (4)(cJ( i)• the court shall order 

the r~uhl ic emplover to reopen the selection process for the 

position involved and shall grant the applicant reasonable 

attorney fees and court costs. The remedy provided by this 

section is the only remedy for a violation of [sections 

through 10]• and a court .. ay not qrant a_ny other relief in 

an action for violation of {sections 1 through 10]. 

(d) 

subsection 

petition. 

Failure of an applicant to file a 

(~)(b) within 90 days bars 

If a public employer fails 

petition under 

the filing of a 

to provide an 

explanation under subsec~ion (4){a) within 15 days and a 
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petition is filed under subsection (4)(b)• the court shall 

order the public employer to reopen the selection process. 

(~) The Hontana Rules of Civil Procedure apply to d 

proceedinq under this ~ubs~ction (4) to the extent that they 

do not conflict with this subsection (4)• 

~LW_5EtllQ~. Section 9. Adoption of rules. Th<> 

departmen~ of administr~tion shall adopt rules i mpl ementi nq 

[sec ti ::>ns through 101 and shal1 consult with thP. 

depart~ent of social and re~abilitation services in adopting 

rul~s ]Ovorning ~ertiflcdtion of 

purpo~es of (sections 1 throuqh 

hdndicdpped persons for 

10]. The depdrtment ot 

d<iminis.tration•s rules a~ply to all public employers, 

as well as state. 

1 oc 0 I 

~t~:LS£.LllUM ... Section 10. Conflicts with federal law. 

[Sections l throuqh 10] do not apply to work or positions 

subj~ct to federdl laws or reQulations if applicdtion of ttw 

eJnplo.,.ment preference conflicts with thoSP. 1 aws or 

regulations. 

~ection ll• Section 10-2-402• HCA• is amended to redd: 

•10-l-402. Superintendent to be given veteran's 

pr-eferunce .. In the selection of the superintendent of the 

Montana veterans• home, the departm~nt of ~nstitutions shall 

~TY~-~re~~r~ee-~o-we~~ren~-~-de~Tfted-T"-t8-i-r6l a~~~ 

~c~feL~O~-~~~-ta_~t£La~_aod __ di~abl~--~~ca~~__Q~ 

nnt--tO~_QLefereote ~O~g_tu_ntbeL-Qersons~_by rsgttip~_l 
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LbL2~~-l2J•" 

S~e~+on-ti•--See~ten-~9-3-te~y-M~Ay-~~-amended-~o-r@~d• 

••9-3-+a~.--P~~m+tte~-d+s~+n~t+onsw---No~h+n9--+n--th+s 

ehe~t~r-she~+-pro"+b+t-a~y-~ue++e-o~-pr+•~te-emp+eyer+ 

ttt--from--enfore+n~-e-d+fT~rent+et~on-bftsed-on-mer+~o~ 

stettt~T-e~eT-er-~hysTe8+-or-menta~-hend+eep~ 

tot~&h~~=~o~~~n=the=#C~~cn~~~a~i~d=in=t~~ti~ 

t=tbr~~,o=i~ 

tat--wnen---~e~ed---on---e---bon8---fTde---oeeupet+one+ 

~~e+Tf~eet+on--ree~oneb~y--neeessory-to-the-norme+-operet+on 

of-t~e-~ert+eo+er-bosTnesst or 

f~1--wh@r~-t~e-dTT+ere~t+ct+on-+~-he~ed--on--r~e~onobt~ 

~eetors-oth~-tnen-eqe~ 

t~t--fro~--o~~~rv+nq-the-terms-o+-e-hono-f+de-sen+or+ty 

syste~-or-enT-bO~~-f~ee-emp+o~e~benet+t--p+en~--~a~h--e~--~ 

~@t~T~men~~--oen~+ony--or--+n~aTen~~--p+eny--wh~eh--+~-no~-~ 

~aoter~n~~-~o-e~ede-~he-~~rpo~e~--o~--~hT~--ehepteTy--e•eep~ 

tnet--no-~ueh-emp+oTee-henef+~-~+en-~ne+t-exeu~e-~e-~eT+a~e 

tn-~~r~-~nT-T~dTwT~~e+~-or 

t3t--from--rl+~eh"T~Tng--o~--otherw+~e--d~~e~++n+n~--en 

Tndiwidtte+-for-~oorl-eeu~ew• 

See~+on-t~•--5eet?on-~9-3-~9tT-~E~T-T~-emend~-to-reed* 

·~9-3-~&t.--~m~toyme~~--of--,~ete--end-toee+-qo•eTn~ent 

~r~onnety--t~t-5tate ~~~t==a~=~~id~==±n==t2e~ttan2==i 

th~~h~=~~~=~t§t~--dnd--toce+--9over~ment--o~f+e+e+3--~nd 

-n- s~ 2 
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~~per~~~ory-~eT~onn~+-~he~+-recrafty-e~po+ntT-ess+qn~-~~eTnT 

~e+ante~-~nd-promote-per~onne+-on-the-b8~T~--o+--mer+t--~nd 

qtt~+~t+ce~+en~--•Tth~ttt--reqerd--to--reeey--eo+ory-~e+~~TonT 

e~e~d•-~o~+t+c~+-tdea~y-~exT-sgey-merTte+--s~etu~•--~hy~Tea+ 

or-mente+-~endTeepy-or-ne~Tene+-orT~+n• 

tt~--A++--~t~te--&nd-+ocet-~overnmentot-e9eneTe~-~~e++* 

~~t--promutq~te-wr+tten-dTreetTve~-te--cerry--o~t--th+s 

po+~ey--~nd--t~--~oerentee-eq~a+-emp+oyment-oppor~tt~TtTe~-at 

e++-te•e+~-o+-~t~te-end-+oee+-go•~rnment~ 

tbt--re~ttter+y--reTT~w--t~~~r--per~onnet--preet~ee~--to 

e~sure-eomp++enee~-end 

tet--eond~et---~ontTnoTn~---orfentetTon---end--tr~+n+n~ 

pro~rem~--wTth--e~p~o~Ts--on--httmen---retet+on~---end---fa+r 

emp+ovm@nt-preet~ce~. 

f~t--The-depertm~n~-o~-adm+nT~~r~t+on-~he++-tnstt~e-thot 

the--~n~+Te--e~em+not+on--pro~e~~y--Tne+~dTnq--ep~~e+~e+--o~ 

qtte++ffeetTon~~--+~-~ree-~rom-h+e~• 

f~t--•e~~Tnt~nq--ea~hoTTtTe~--~hel+--exe~eT~e--eft~e--~o 

Tn~ar~-ttt+++~et+on-e+-m+n~r+ty-qro~p-p@~~o"~•· 

Ul~-~lLilOtla__~ELIIQ~_lZ. _ _ltit_ ___ Af~LAI~---UL___AM 

t~~LQt~Etll_e&££EB£~tf_A~_fRQYlQEQ_EQR_~_[~£LllQ~-ltlRUU~ti 

~l-A~Q-lD=l~Ql_RX_A_£Q8LlL-EMfLQYfR_AS_Qff~ED-1U_LSfLIIOtl 

lJ_~AY_tlQI_a£~~J~IRQ£Q_lti_lUN~IIQif_A__Yl0LAIIQM __ QE__ltil~ 

~A~IE~1 

~l~_s£LII~~1--~ELI10tl_ll1~-ltl~ ___ _Ae£t1LAIIQU __ _Qf_~ 
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~eLU[jf~I-fE££faf~~_f&OYI~EQ_EQ&_l~-l~E~4D~_l_ltiRQU~ 

4DJ_~U-4D=Z=~Dl_fiY_A-£UHL4~_fHfLDYE&-~t£1HED_l~~I~ 

JJ_HAY-~DI-~~D~l&llfU_lD_~~~l4lllif_! __ ~IOLALl~--UE--Iti~ 

.:.t~&fll&.a 

~E~-~f~IlU~~ Section 14. RepPaler. ~abj@et-~o-~ee~~on 

+6t~tfGt--of--~"~~--eet~-~eet~o~~-*s-~-~e*-~h~oo9h-te-r-?9&y 

M€Ay-o~e-~e~e~+ed• ~IIQH~LO=l=lDl-ltiBQU~_lU=Z=~~-~~ 

A&f __ !fff!LfO.a __ lHLi_&fffAL_A£f~&flEUAL~fLl_~4&-A~Y 

~LAlH--Of_-~IOLAIIDti--D&~I~IDN__Qf __ LU=Z=~l__l~~ 

4G=l=ZQ2 __ IHA!__ij!~ NOT 6EE~-KEOUCfU_lQ_~Q~f~~~fi~R_U& 

U2l_!~t_~UO~E~-El~A~-DNLll~f_fEff'll~E--OAlf __ Df--lH~ 

A'IJ~ __ ,LA~NOfB_lO=l=lQl_lU&UU~ij-IQ=Z=lQ2_rij!l_~A~t_Uf~ 

!iEll!lCl.ll_!Q_~llJ:.t!fljl .. JUI.El.l:llo!Lll B...11lll_l!:!f_ .tUlll:.liUil--~ __ UI!IAU 

Utl--4Jctf__t££fLI~E--llAlf__Df__!Hl~Cl]-AdE_f~fO!i~ABLE.a_HO 

~AIM-EOB-A-YIDL!llQ~_Df_ID=l=z~_!ij~ij--l2=l=l02-~AY __ b£ 

~AQf_UNQEB._[~f,IlQU~j_uf_Itl~_ALl.a 

~tK_S~t~ Section 15. Severability. If a part of 

this 3Ct i~ invdlidt all valid parts that are severable from 

the i~valid part remdin in effect. lf a part of this act is 

invalid in one or more of its applications• the part remains 

in eff~ct in all valid applications that ~re severable from 

the i1valid ap~lications. 

~~~-Sf~UH. Section L6. Effective date 

Z4 etpjJli:;.abilit_y -- SdVin(_,j clause. (1) This act is effective on 

£5 passao~ and approvc.t. 
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C£J ~•cept as provided in ~~b~~e~To~--t3tfbt ~~~ILOb 

li• t-,is dc:t applies only to positions that are filled aft~r 

the effActive date of th•S dct. 

f~t-te~--~~biP.et---t~---~h~---~~p+~eftb+~---~te~~~~---of 

f~m~t~~Ton~-and-t~-~ab~~e~ron-t~tt~,~-~-e+e~m-fo~--•To+~t+o~ 

o~--ia-r-re~--thro~~iR-~-reo~-whe~h@r-or-~ot-Tt-r~-~~nd~n~ 

in-e~rt-on-the-~~f@et+~e-dst@-o~-th+~-eety-mfty--b~--nor~aed 

onder-~nd-m~st-be-~oy~rn~-by-ia-~-~6~-~hro~qh-t6-~-~~bw 

tbt--How~yer.--the-on+T-r@+T~~-thet-mey-be-~rent~d-on-~ 

e+e+m-de~er~be~-Tn-~abs~etTon-t~1t8t--+~--the~--p~o•~ded--~n 

~eetT~n-6t~ttettTTTt-of-tnT~-8~~~-end-the-eo~~~-aey-~ren~-ne 

o~her--r@++~+~--r~e+n~Tnq--th~t--provTd~~-T~-t~-f-iB6-or-~n~ 

j~dTeT~+-~ons~rue~Ten-~-i&-~-~96~ 

te1--~-e+e~.-tt~d~r-~e-~-~~-tnroagh--ie-~-~e6--mu~t--oe 

' fT+ed--•+thT~-6&-dey~-e~~e~-tn~-e?~ee~Tye-de~e-o~-th+~-eetw 

~<~_Sf,IlQN.__~l~IlQti_4l.a--kD~lE1,AilOH_ ___ l~&ULilO~~ 

Ll1--SELIION __ lZ--l~-lNLE~-ID_Bf_CDO!ElfD-AS-AH_lHlf~KAL 

fA&l_JE_JllLf_~~.._~HAflfB_Z.._!HU_ltiE_fBQ~l~~OF TITIE_12~ 

Ltl!flf&-l.1-AeZLL-LD_iECilQN_lZ& 

il~~IQN_U __ H __ IH!fNllfQ__IO--llf_--'.DDIUEQ _ __AL_.I!li 

lHIE~~L--E!BI-DE-llLLE_~1-LtiAfLEB_J_._ANll_!UE-f~~i_u£ 

Il!LL-~~1-'tiA£IfB_l.1-AefLY_lQ_~f~lD~t 

-End-
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STATEMENT OF INTENT 

SEioiATE BILL 2 

A statement of intent is provided to address the nature 

of tt~ employaent preference granted in the bill. The 

le~i~ldt~re intends that public employers seek and hire the 

most qualified persons for positions in public e~ployment. 

It is also the intent of the legislature that the nature of 

the preference is a relative one Jn that it is to be applied 

amon~ two or ~ore apolicants for a position who have 

substdntially equdl qualifications. Substantially equal 

qu~lificdtions does not mean a situation in which two or 

more applicants are exactly equally qualified. It .eans a 

ranqe within which two applicants must be considered to be 

subst:Jntially equal in view of the qualifications 5e~ fo~ 

t.he job. Qualifica~ions should include job-related 

knowl~dqe. skill, and abilities. The leqislatu~e recognizes 

t~at nublic employers use a variety of scored and unscored 

selectiun 

examiMt.ions. 

ver-form.Jnce 

procedures 

traininq 

tests, 

such 

and 

as conventional written 

experience requirements, 

structured oral interviewS7 or 

combinations of ~hese. The legislature does not int~nd to 

specify the type of selection procedure to be used by a 

vublic employ~r. 

A statement of intent is also required for this bill 
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because section 9 requires the department of administration 

to adopt rules implementing sections 1 through 10 and to 

consult with the department of social and rehabilitation 

servicas in for•ulatinq rules for the certification of 

handicapped pe~sons. 

The legislature intends the rules to adequately provide 

for tha ad!'Rinistration of the employment preference law., but 

to include only thos~ rules that are reasonably necessary to 

implement sections 1 through 10. 

It is the desire of the legislature that the department 

take all necessary steps in formulating• proposing., and 

adopting rules to ensure that the public~ particularly those 

persons and organizations that have shown past interest in 

the employment preference law, is afforded sufficient ti.e 

and opportunity to participate in the rulemakinq 

The department should give such notice and 

procedure. 

hold such 

hearings as will ensure adequate public participation. 

,'l.ules adopted by the department apply to all initial 

hirinqs to positions by all public employers. In formulating 

its rul~s the department should take this into consideration 

and adopt rules that can be used and applied by the broad 

spec·trum of state and local public employers subject to 

sect. ions through 10. 

It is the intent of the 1egis1ature that the department 

formulate and adopt rules relating• but not limited, to the 

-2-
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following matters and take into account the following 

considerations. 

(1) Clai11ing preference documentation and 

verification. Rules relating to the job application process 

should include the manner in which a preference should be 

clai~d when a job is applied for. They should prescribe the 

aeans by which the applicant must document and submit 

evidence of such things as the applicant•s status as a 

veteran• disabled veteran. handicapped person. or eli9ible 

spouse, and the requisite residency and citizenship 

requirements. It is the intent of the legislature thut rules 

for claiming and docu.enting a preference do not place 

unreasonable burdens upon applicants and that once an 

applicant has substantially complied with the rules, a 

public employer should make every reasonable atteMpt to 

verify the existence of tbe preference. 

(Z) Handicapped persons certificdtion. The rules 

should provide that a person will not be denied handicapped 

status and certification .erely because of his current or 

former employment~ should address the matter of vhat 

constitutes a physical i•pairaen~ that substantially liMits 

one or •ore major li~e activities, and outline in what 

instances a physical i•pairment li•its a person•s ability to 

ob-tain., re*-'_ili_n,. or advance in e-111P-1oyment. The department may 

wish to do this by a combination of a statement of general 
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principles and specific exa•ples. 

Rules should provide for a certification process that 

allows. when appropriate, per.anent certification of those 

impairments considered to be per•anent in nature. A 

procedure for extension or loss of certification should be 

provided for those instances in which a handicap is or may 

be tempordrY• 

(3) Military conflicts. The legislature intends the 

rules to apply federal law to determine vhat constitutes a 

campaign or expedition for which a campaign badge is 

authorized by the Congr~s> of the United 

departMent of defense. 

Stdt~s or 

(4} Separations and discharges. The legislature 

intends the rules to apply federal law and further definn 

separations under honorable conditions and the various types 

of discharges. 

(5) Hiring decision notices and explanations. The 

legislature intends the rule-s to provide fot" the for• and 

cont .. t _. .r~en notices of hiring decisions, including 

whether .._ po•ltion was obtained as the l"esult of 

applicatieft of the preference by the pubt;c employer,. 

written request$ for explanations of hiring decisions,. and 

writt~n expl•nations of hil"ing decisions. 

(6) Reopening of selection process. The l@gislature 

intends the rules to provide for a method of reopening the 

-4-
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sele<tion process for a job should a court 

selection process reopened,- and include a method 

SB 2 

orrler- the 

of givinq 

not_ice to those who ap;JI i·ed for tne job ; nfonni nq them of 

the reopening dnd the re~son therefor. 

( 1) Jobs subject tQ federal law. The 

inten1s the rules to iden~ify or provide 

legislature 

a method of 

7 identifving: work or positions to 11111hich the employment. 

8 ~r~fer~nce doe~ not ~pply by vtrtue of sec~ion 10. 
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SENATE &Ill NO. 2 

2 INTRODUCED BY MAZUREK, Ho HAMMOND, TVEIT, HAFFEY 

3 ~y RE~UEST 3F THE JOINT INTER!~ SUBCOMMITTEE NOo 4 

4 

~ A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING PREFERENCE IN 

b PUBLIC EMPLOYMENT FOR CERTAIN MILITARY VETERANS AND 

7 HANDILAPPEl> PERSONS AND THEIR ELIGIBLE SPOUSES; &f.C..QtiU.LUIJi 

~ l~t_eBt:.UBf!liC.E~L!lUll.L_llillL-Ilif_tiU!!AtL_fU!i.lil!i __ .:;IAI!UU..i. 

9 A~ENOT~G SEE~rBN5 !iE(.ll~ 10-2-402, 49-3-TS~T-•NB-+9-3-~tT 

10 MCA; REPEALING SECTIONS 10-2-201 THROUGH 10-Z-ZOb• MCA; 

H e&~~~Ql~k__fa&_fARLLAL-REl&OA&l~f_f~_ijf_IHf-8~~ AND 

l? PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY 

13 DAlE." 

14 

1S BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

lb .i.~IL!ift.II~~ Section I. Short title. [Sections 

17 throuan 10] may be cited as the •Mont .ana Veterans and 

18 HandtC:tloped Persons Employment Preference Act•. 

19 11 t.JL!ifJ:;uu!ll. Section 2. Purposes. The purposes of 

lO (sections 1 th.-ouqh 10] are to ~ewerd ~LLE veterans for 

21 service to th~ir country• recoqnize past employment 

ll discrirnination anainst. handicapped per~ons• and facilitate 

ll the habil itation• rehabilitation. and readjustment of 

24 ~etera,s and handicapped per$ons. 

25 ~~W-lftllUHL Sect•on 3. Definit•ons. For the purposes 

z 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

iO 

<I 

22 

23 

L4 

lS 

SB OOOZ/03 

of (sections 1 through 10]• the following definitions apply: 

(1) rtActive duty" means full-time duty other than for 

traininQ in the regular components of the United Sta~es 

army. air force. navy• marine corps• or coast guard with 

fu11 :)<Jf and allowances. The term d_oes not include monthly 

drills.. summer encampments, initial training, or other 

inactive or active duty for training in the national 9uard 

or reserves. 

(l) "Disabled veteran• means an individual who: 

(a) served on active duty; 

(b) has been separated from service under honorable 

conditions; and 

(c) suffers a service-connected disability determined 

by the United States veterans administration to be 30~ or 

more di sabl inq. 

(3) •Eligible s-pouse"' •teans: 

(a) the unremarried surviving spouse of a veteran who 

died v1hile on active duty or who~e death resulted from a 

servi~e-connected disabil ityi or 

{b) the spouse of: 

(i) d veteran determined by the United Statns veterans 

ad1ninis.tration to have a 100% servic-P--connected disability 

who is unable to use his employment preference because of 

his. di~ability; 

(1i) a persvn on active duty determined by the United 

-z- SA 2 



z 

3 

4 

5 

6 

1 

8 

9 

10 

ll 

ll 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

Z4 

25 

SB 0002/03 

States government to be missing in action o~ a prisoner of 

wa-r-; :Jr 

{ii-i) a handicapped person det~rmined by the depdrtllent 

of SjCfal and rehabilitation services to have a 100~ 

disability who i~ unable to use his employment pref~rence 

because of his disability. 

f 4) "Handicapped per son" means an i nd i v·i dual cer t if; erl 

by th~ department of social and rehabilitation services to 

11ave a physical impairment that substantially 1 itnits one o,.. 

more major 1 ife activities, such 

heari1g, speaking. or mobility. 

individual•s ability to obtain, 

employment. 

as writing, seeing• 

and which 1 imits the 

retain, or advance in 

(S) (a) •Initial hiring" means a personnel action for­

which applications are 50licited from outside the ranks of 

th~ c:Jrrent employees of: 

(i) a department, as defined in 2-15-lOZ• for a 

position within the executive branch; 

(ii) a legislative aqency, such as the consumer 

counsel, environmental quality council, office of the 

legislative auditor, legislative council, or office of the 

legislative fiscal analyst, for a position within the 

legislative branch; 

(iii) a judicial agency. such as the office of supreme 

court administrator. office -of supreme court clerk, st~tP 
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law li~rary 9 or similar offi~e in a state district court for 

a position within the JUdicial branch; 

t~•t-a-a~Ttr-e~-~e~Tned-+n-~a-~5-~eTT--~e~--a--pe~TtTon 

w+tMT~-~h~-Montene-unTwe~~+ty-~ys~em~ 

twt--the-of~Te~-e~-eo~m+ss+on~-o~-h+ghe~-~da~8t+o"-~o~ 

e-pe~•~~&n-~hin-~et-of~Tee~ 

tv+t-e-eo~+eqe-4er-&-po~t~Toft-wTthtn-~ha~-eo++eq~ 

tw++t-e--een~e~--o~--p~oq~em--for-a-p&~Ttton-wfth?"-tne 

pos~~eGndery-woea~+one+-~e~hnTee+-~dueet+on-~y~~em~ 

tw+T+tllYl a city or town for a municipal position• 

including a city or municipal court position; and 

t~xt!~~ a county for a county position. includinq ~ 

justi~e·~ court position. 

(b) A per~onnel action limited to current employees of 

a soecific public eAtity identified in subsections (a){i) 

throunh (a)t+wt!~ of this subsection (~)• current employ~es 

in a reduction-in-force voo1 who hdve been laid off from a 

soecific public P.ntity identified in subsections (d)( i) 

throur-Ih Ca)t+xt~l of this subsection {5tr or current 

participants in a federally authorized employment program i5 

not an initidl hiring. 

(6) •Position" means a permanent or seasJna1 position 

as aefined in 2-lU-101 for a state position or a similar 

pe,-mankO! nt or seasonal· position with a pub 1 i c emp 1 oter other 

than the state. However• the term does not include: 
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(aJ a temporary position as defined in 2-16-101 for a 

state position or similar temporary position with a public 

employer other than the state; 

(u) ~ Stdte or local electerl offtCial; 

(~) employment as an elected official's i111r1ediate 

secretary. leqal advisor, tQU&l_&ffO&l~ or administrative, 

leyislative. or other immediate or first-line aide; 

(dJ dppointment !)y an elected official to a body such 

dS a hoard, commission, committee, or council; 

(-el appointment by an elected official to a public 

offi~e if the appointment is provided for by law; 

Ct) a dep~rtment head appointment by the governor or 

an e~~cutive depdrtment head appointment by a mayor• city 

manag~r, county commissioner, or other chief administrative 

ur ex~cutive offjcer of d 1ocal government; or 

{ y J enga·~ement as an independent 

employment by an independent contractor. 

(1) (a) "Public employe..-• 11eans: 

contractor or 

( i ) 

aqencv, 

dny department, office. board, bureau. commission. 

e&~~e~eT---~~e~ttdTft1----e----eo~ttn~y----ee~+eq~T 

~o~t~·eo~do~y---woe~~~ofte~-~eeftftTee+---ee"t~~---o~--~~oq?emT 

un?T~~Y~TT or other instrumentality ot the executtvet 

JUdicidlt or leqislative branch of the qovernment of th~ 

stdte of Montana; and 

C• •J ~ny county, c~ty, or town. 
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(O) The term does not include a school district, A 

!:.~ !U __ --L.2l.Ul<la--"-~llill.uJl!:ll2AIU_l£llUll.lltfAI.=I.KtJ.t:IKAL 

~Lt~_D&-~&AHL-~~2-Qf_&f~~l~_Df_H!GHER EOUCAT!ONt 

It:ft.-'iJ.NIANA-.U.fil..V.E.B~l.II..-S.l...S.:Ial!. a special ---purpose district. 

an authority. or any political subdivision of the state 

other than a county 9 city, or town. 

(8) "Substantially equal qual ifications• means the 

qualificutions of two or more p~rsons among whom the public 

employer cannot make a reasonable determination that the 

qualifications held by one person a~e significantly better 

suit.ed fo~ the position thdn the qualifications held by the 

other persons. 

(9} "Under honorable conditions" means a discharge or 

separ:~ t ion from active du.t y cha~ac ter i zed us under honor ab 1 e 

conditions. The term includes honorable discha~ges and 

general discharges but does not include 

disch~rges or vther administrative discharges 

~s ot~er than honorable. 

(10) (a) •veteran" means a person who: 

dishonorable 

characterized 

I i) served an active duty during time of war or 

declared nation-::tl em~rgency or in a campai-::Jn or e•pedition 

for ~hich a cam~aiqn badge was authorized by the United 

States cono;res.s or the United States department of defense; 

and 

(1i) tla~ heen separdted t~om service under honorable 
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condittons. 

(bJ The term does nut t.o.c.,u,J-e a pe1"'1tctn--1"eee+•.;..nq 

.-e-ti-1"1'!men~--pey--~1"om--~he--U~·rle·~ -S~etfl!s-bt~sed-eft-... eftg~fot-oof 

ri+ftery-1terriee l!.Ulft~JL!!U!IIfB-.llf...ltJLliNl TEO SlAifL-Al!Jlfil 

f.Q&;f.S._...Jil:IJl--.U__fUliULE_.EQJL_JllL_l!.lllll£llil'---A-!UlliAB.Y 

~ll&fl:IEHl_ALLJlti6NCE BASEQ ON LENGTH Of SFRy(CE AND Pll~lll 

III!;LUPf-ANLllll:lf.lLII E I IRE P M EMII.f.IL-PE.___L-fWILll.-B.fiiB.f!lfl!II 

llil.f!l• fxUPL~.IlLJAJ SFWRICh_l}jALls....sJ!UP!!.IfJL1!Llii:IOll 

li!L.lllL.UB.LIILULB.fllalllf.S. • 

(11) •war or declared national emergency• ~eans: 

(a) World War 1, be4inning on April 6• 1917• and 

endina on November llt 1918• both dates inclusive; 

(b) world kar lit beginning on Oece•ber 7, l94lt and 

endin:;, on Dece-•·ber 31t 194fu both dates inclusive; 

(c) the Korean conflict .. 'military expedition, or 

polic~ action, beqinning on June 279 1950, and endin9 on 

January 31• lqss, both dates inclusive; dnd 

(d) the Vietnam conflict, beginning on Augusts. 1964, 

and enjing on ~ay 7• 1975, both dates inclusive. 

~~_sEtiiON. Section 4• Employment preference in 

initial hiring. (1) (a) E)I(Cept as provided in 10-Z-402, in 

an initial hiring for a position, if a job applicant who is 

a veteran, disabled veteran, handicapped person, or. eligible 

spouse aeets the eligibill~y requirements contained in 

[secti·on---5] and claias a preference as required by [section 
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B)o public employer shall hire the applicant over any 

other applicant ~ith substantially equdl qualifications 

is not a preference eligible applicant. 

who 

(0) In an initial hiringt a public employer shall hire 

a di~abled veteran over any other preference eligible 

applicant with substantially equal qualifications. 

(Z) The employment pr-eference provided for •n 

subsection fl) does not apply to d personnel action 

descr-ibed in subsection (5)(b) of (section 3] or to any 

other personnel action that is not an initial hiring. 

~tW_Sfti~ Section 5. Eligibility requirements. No 

veter~r1• disabled veteran. eligible spouse. or- handicapped 

person is entitled to receive e~ployment preference dS 

provided in [section 4} unless: 

(1) he is a United States citizen; 

(Z) he has re~ided continuously in the state for at 

least 1 year immediately before applying for employMent; 

(3) if applying for municipal or county employment• he 

has re~ided for at least 30 days immediately before applying 

for e•ployment in the city• town9 or county in which 

e~ployment is souqht; and 

(4) he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

dutie~ of the position for which he is applying. 

~E~_Sf~llUHa Section 6. Certification of handicapped 
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persons. The department of social and rehabilitation 

servic~s shall certify persons as handicapped for the 

purpose of employment preference as providea in [sections 1 

throu~h 10]. 

~~Y-SEtiiUU. Section 1. Duration 

prefer~nce. Subject to [section 5]: 

of employment 

(ll d handicapped person, the spouse of a handicapped 

perso~ as describe~ in subsectjon (3)(b)(iii) of (section 

31• a disabled vet~ran, or the spouse of a disabled veteran 

as described ia subsection (3t(b)(i) of [section 3] 

qualifies for employment preference as long as the disabling 

condition exists; 

(ZJ a veteran• as defined in [section 3], who is not a 

disabled veteran, as defined in [section 3], qualifies for 

employment pr~ference for +~few--Howeve~~--enee--fte---h~~ 

o&~~~e~--8 eERH~~EHf ~e~?~Yoft-ee~eo~e-o~-~he-epp+Te~~Tan-~ 

~"e-emp+oTment-pre+erene~-he-me~--not--a~e--tfte--pr~ere"ee 

a~a~n NQ __ LONGf&__ItlAN _ _l~--YEARS-fULLOa~~ARAILOH-ER~ 

iER~L~~_a&_fOB__~a__LDNuEB--IHAN__lQ __ l~~--EOL~L~--Litlf 

~Ef~Il~f_QAif_QE THIS ACl!L-W~~-1~-LAifR• 

(3) the surviving spouse of a veteran as described in 

su~section (l)(a) of [section 31 qualifies for employment 

~reference for as long as the spouse remains unmarried; and 

(4) the spouse of a person described in subsection 

(3)(b)loil of {section 3 1 qualifies for employment 
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preference for as long as the person is missing in action or 

a prisoner of war. 

~~tiLOHs Section e. Enforcement oF preference. 

(1) A public employer shall• by posting end DB on the 

application form, give notice of the preferences that 

[sections through 10] provide in public employment. 

(2) A job applicant who believes he has an employment 

preferance shall claim the preference in writing before the 

tiolle for filing applications far the position involved has 

passe1. Failure to make a timely employment preference claim 

is a complete defense to an action under subsection (4)• 

(3) If an applicant for a position makes a timely 

written employment preference claim, the public employer 

shall give written notice of its hiring deciSion to each 

applicant claiminq pref~rence. 

(4) (a) An dp~l icant who believes he has not been 

accorded his right~ under [sections through !OJ may9 

within 30 days of receipt of the notice of the hiring 

decisi~n, submit to th~ public employer a written request 

for .;n exol:wation of the public employer•s hiring decision. 

~ithin 1~ d~ys of receipt of the request, the public 

emp 1 o·nH sha 11 q i ve the applicant a writ ten exp 1 a nation .. 

(~) The ap~licant may, within 10 days a~ter receipt of 

notica ot tht:: hiring decision., file d petition in the 

di~tri ~t court in the county in which his application was 

-10- Sll 2 
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recei~ed by the public employer. The petition must stat~ 

facts ~hich on their face entitlf! the applicant to an 

emjJ 1 or ment preference. 

(c) (i) Upon filing of the petition. the ~ourt shall 

order the public employer to appear in court at a specified 

time •10t less th.an 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. The public employer has the burden 

of mo~inq a 'lear showinq thdt the applicant was not 

suUst~ntially equally qualified with the person hired. 

( i i) The t i IRe to appear provided in subsection 

(4)(c)(i) may be waived by stipulat~on of the parties. If a 

time to appear has been specified pursuant to subsection 

(4) (c• (I )• thn court may-. on motion of one of the parties. or 

on stipulation of all of the parties-. grant a continuance. 

(iii) If the public employer does not carry its burden 

of pr~of under subsection (4J(c)(i)• the court shall order 

che nublic employer to reopen the selection process for the 

position involved und shdll grdnt the applicant reasonable 

attor,ey fees dnd court costs. The remedy provided by this 

~ecti:>n is the onl'l remedy for a violation of [sections 

throu:.;r_h 10 )-. and a court IJay not qrant any other relief in 

an action for violation of [sections l through 10]. 

Cd) Failure of an applicant to file a petition under 

subsectiof!_ (4){b) within 90 days bars the filing of a 
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petition. If a public e~ployer fails to provide an 

expldnation under subsection (4)(al ..rithin 15 day"i and a 

petitivn is filed Linder subsection (4J(b)•. tne court shall 

order the puol ic employer to reopen the selection process. 

(e) The Montana kules of Civil Procedure apply to d 

proc~edinq under this subsection (4) to the extent that they 

don~ conflict with this subsection (4)• 

MfW-~f~Ll~ Sect;on 9. Adopt;on of rules. The 

department of a~ministration shall adopt rules implementinq 

[se<:ti-.)ns. 1 through 10] dnd sh<.tl1 consult with the 

department of social and rehabilitation services in adopting 

rul~s qoverning certification of handicapped persons for 

purpos~s of (sections throuqh 10]. The department of 

administration•s rules apply to all public ~Pmployer'it lor.:,,! 

as well as state. 

~~H-S~ILUHs Section to. Conflicts with fP-deral Jaw. 

[~ect.ions 1 t~rouqh 10] do not apply to work or positions 

!'..ubject to ferleral l.JWS or reguldtions if ap~liLdtion of th,, 

employment pr~ference ~;onfl icts with t.hos,e I aws or 

reyulations. 

Section 11• Section 10-Z-40Z-. ~CA, is amended to read: 

•10-2-402. Superintendent to be qiv~n vet.eran•s 

preference. In the selection of the superintendent of the 

Montana veterans• home-. the department of institutions shall 

9~ye-~re~~renee-to-ve~erefts-fts-de~+"ed-?ft-t8-~-~e~ acAl¥-lbe 
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QL~f~~e~ranted to ygteLg~and djsab~~~rans. bat 

DJl.L_t tlLI!LlU!::LilllL~ilL!t..e.<Lt.g_gtlH:L-Ilel:!i.IIO.S-'--.b1L-~.S-~tlillll.sJ 

1hUWIIb-ll!J • • 

5ee~~en-t~•--See~~on-~9-3-i63y-H&•y-Ts-omended-te-~eed• 

M~9-3-+83w--Perm+t~ed-di~t~net+ons.---Neth~ft,--+ft--th~ 

e~8~~~r-~he++-proh+~+t-e~y-pa~++e-or-pr+yete-emp+oTe~ 

ttt--fr~m--enf~eTn~-a-d+fferen~+etTo"-be~ed-on-mer+te+ 

st~tu~y-e~ey-~~-phys+~~+-or-~ente+-hend+eep~ 

tat==•ban=b~~n=~~~a~~cn~=A~~=tteettons 

i=tb~l!l:lllb=H~ 

tbt--when---b~sed---on---e---bone---f+~e---oeeu~~t+one+ 

~oe++f~eet+on--r~esoneb+y--neee~~ery-~o-the-norma+-operetTon 

of-th~-~ortTeu~ar-bus+ness~ or 

t~t--where-the-d+fferentfet+on-+~-besed--on--reo~on8b+e 

feetor~-other-then-eq@~ 

ttt--f~o~--ohser•+ng-the-term~-o~-e-bone-f~de-~~nTor+ty 

§Y~~~-or-eny-bons-ff~e-~p~oyee-b~nef+~--p+en~--~aeh--es--e 

?~t~rementy--~e~s+o~•--or--+ns~~a~ee--p+8~y--wh+eh--t~-no~-e 

~~b~ertaqe-~o-eva~e-the-pQ~poses--o~--~h+s--ene~~erT--exeep~ 

~hst--no-saen-~mptoyee-bene~Tt-pt~n-s~e+~-e~ease-~n~-~e+~br~ 

to-~+re-~ny-Tnd+Y~due+~-or 

t~t--+rom--d+7~h&r9+n9--or--other•+se--dT~e+p++n+ng--~n 

+nd+w+due+-~or-~ood-e&u~e~• 

~eet+on-t~•--Seet+on-~9-~-let~-M€Ay-~-emended-~o-r~ed~ 

·~9-3-~ety--Em~+eyment--of--stote--end-+oea+-~ev~rnment 
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per~&o~e+w--ttt-5tate ~xeept--o~~ad==±n==tt~t±~~nt==i 

%br~ag~==i~i1==~--end--~oeo+--goyernment--o~~+cto+~--snd 

sope~v+sory-per~onne+-~ho++-reera+t.-a~o+ftty-o~~+9ny-~ro+n~ 

eve~~~tey-end-p~c~ote-per~Oftne+-en-th~-be~+s--cT--mer+t--end 

qao+~~eet+e~--wT~ho~t--~e~erd--to--reeey--ee~G~Y-re++~+ony 

e~@@d~-pc++t+ee+-+dee~y-~@~y-egey-mer+te+--~~e~~~~--phys~el 

c~-men~e+-he~d+eepy-or-nst+cne+-orT~Tn• 

t~t--A++--s~8te--ond-+oee+-~ov@rnmente+-egene+es-she++• 

tet--promu+~te-wr+tteft-dYr@et+yes-tc--ea~ry--oat--th+~ 

po+~ey--ond--to-~H&rent~-eque+-em~+oyment-opportHn+t+es-ot 

e++-+e~e+s-&~-stete-ond-+&ee+-~oyeTnment~ 

~bt--re9b+or+y--revrew--the+r--personne+--prset~ees--te 

ass~r~-eomp+renee~-ene 

tet--cen~ue~--eont+ntt+~---oT+entet+&n---end--troTn+n9 

p~o~rsms--w+th--emphdsts--on--h~msn---relet~o~s---ond---~a+r 

emp+oyment-~~et+ees­

t3t--~he-depertment-of-~•+~+s~~et+an-she++-Tnsare-tho~ 

~he--~nt+re--exe~not+on--proeess~--tne+ud+n~--oppre+so+--o~ 

qtte++~Teot~on~y-ts-Tree-f~om-b+es. 

f~t--ApPo+nt+n~--ou~har+~+e~--~ho++--e~@re+~e--eere--~e 

?ft~~~-H~+i+~e~+aft-~-m~ner+~y-~~oup-~e~~on~w• 

~l:.lLS.O!;;IlQ!l.__.S.fUllJNJZ. __ ltiL__Afllll:All.ON OF At! 

~fLQl~.ONl_f&-"E.08f~E-A.s.-2&QYJQEQ_EQ&_IN [SEClLU~S I THROU~ 

lQJ-AjQ_!U=l~Z~Y..A-fU§Ll!:-EH~UrfB_A.S._Qff~-lH-~f!:Il~ 

JJ_HA~-~QI_Df_kQN.S.l8UED_IU_~.S.Il1UlE-A--~LAil~--Qf__IH~ 

-14- SB 2 



... 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

IZ 

13 

14 

'·5 

16 

11 

18 

19 

20 

21 

22 

23 

lit 

25 

SB 0002/03 

I;!:!Aflf8. .. 

~fJLUIJ.I.llN. SECUili!L.U .. _ _!HL _ _AfeLKAHli!L-_llf___Afi 

~LliUI.EJ.jLUfEf&£1!U-Ali...e&JllUQf!LflllL.lii_UfU.LutJS I TI!B OU!itl 

liiJ_6liQ-lli=C1.0Z RY 6 PURL IC EI!PLOYE8. &SJlfflltfll..llL[.SloUUIJj 

U-J!A'l_IlJJU_BLCJ!JfiUJlfll-liLC.lii!ISllllllf_A__lllliUUlii!I_Qf_IHll 

ktlAUfS... 

tlfiLS«nJJ.ti.&-..-SfU.LQIL.L!t..--iUallllllWL_Qf__JlAU• EACH 

fUBLl~-f~li!£&_S!!aLL-SUBHII Ill_fALH REGULA~S!ON QE THE 

LfkllL!Ilillf_J._J!.feOJU __ J;.lll!ll~lWi_llilA_J!.fli6&QJ:!ILJtfll8.6IllS! 

~J...Ott!f!lli..JIWlf8._Il:I.E...eJ!!IJUS.Llii!IS-J£_!1J.LL6U.. 

~~tilCM• Section 15. Repealer. Subjee~-~o-~ee~•eft 

t&t3tf8t-ef-~hT~-ee~T-~~et+o"~--~a-~-~el--~~ro~qh--+e-~-~q6y 

ME••--are-repea~ed. ~CTIQNS 10-2-201 IHRIIUGH-lli=Z~t!c.~ 

!&LdfffALEp. THIS B.ffEAL APPLti:LB.fiB.JlAUilf.LLlil__aAJLJ.tit 

UAl!! __ llf_JUOL!UIIIL-llB.--Attl.ll.A.lllltl_llL-lll=Z=ZliL-II!RIIUiitl 

lii=Z=Zllb..l!:IAL!iU..tlliLBff!LRfllllllJLilL.I.IJDGIIEtll• .Jil!ll1Jf8._ll8. 

tlliL..lHE JUPG!!ENT Li_f.LHAL1_UN [THE ~!lYE PATE Of ll!lS 

!CIJa._C.LA.LH S !!l'iPE!L 1 !!--Z- ZOLI!l8.WGH_IQ=Z=Zllb...IHAL!:I6llf_Jlf.E/.j 

&fQI,U~EP_Ill _ _.llli)GMENJ. WHETHER QB !l!ll II;IE J\!llrd!.fNI IS FINAL, 

Qb-L!Hf EffECTiyF QAIE Of THIS ACT) ABE ~8CEA8LE. H0 

C.U.LIL_EllfL_A__lliDL AU liN Of 1P=Z=Z!U TtJBO!!GILJ.Q:z.=Zl!l>_!I6LJIL 

1!6JlE..lltllleLUflllliiLJil-!lLIH IS A !:I • 

~fW SECTIQN. Section 16. Severability. If a part of 

this 3Ct is invalid• all valid parts that are severable from 

the invaliQ part re.main in ef~ect. If a part of this act Is 
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invdlid .n one or more of its ap~lications, the part remains 

in effect in all valid applications that are severable from 

the i~vatid applic~tions. 

UE~_s~tll~ Section 17• Effective date 

ap~licdbility ---sev~nq-e+e~se. (11 This ~ct is effective on 

passa~e and approva1. 

~l) Except as provided in 3~bse~tTon-t~tt&i Sf~~ l~ 

lS• this act dVplies only to positions that are f•lled after 

the effective date of this act. 

f3t-tat--Subie~t---to---~h@---ep~++eeh+e---stetu~e---~f 

+tm+~e~Tons-e"d-to-3a~seetTon-t~tety-e-e+e+M-for--y~o+et+on 

o+--t~-~-~6+- t~r~tl~n-tA-~-~9~~ w~e~~~r-o~-~~~-i~~~,-r~~~~~­

fn-e~r~-o~-t"e-e¥~e~+ve-d~~-of-th~s-sety-mey--~e--~ar~~ed 

onder-e~d-m~~t-~e-~cve~~ed-hy-t9-~-~e~-throHgh-t6-l-iA&• 

tbt--However.--~e-onty-re++ef-t~s~-mey-he-gran~ed-eft-e 

el8+•-de~~r+bed-+n-~uh$ee~~cn-t~ttat--T~--thet--~row?ded--fn 

~ee~~o"-ti~~ttettTT?t-ef-thTs-aety-end-the-eeert-mey-gr8nt-no 

otfter--re+~efy--rne+ttd~ng--th~t--~rov+dee-~n-~e-~-2A&-or-~n~ 

;~dTc+d+-eenstruet?eft-c¥-~8-~~e6• 

tet--•-e+e+m-ander-+9-~~e~-tftrca~--te-~-~86--mHst--be 

~t+ed--w~th+n--69-deys-a~~er-the-ef~eetTye-d&te-~-thts-&e~w 

!i<.!l-liCllON• SECIIQN .LJla. _ _J;.JlDll!CAIIDN .Ltlll8.11Ullll!ta 

UL-£Et;IION ll-ll-.LtllftlllflLL!L.Bf_J;.UJllflllLll At! !NTEGBU 

fAU_Qf II TLE 4~1:!6fiER 2, At!D IIJf_f£!1JLlH!l!lJLafJllLf.£b. 

t!:!A£IE.!Li:L-Aefl..LI!LllClilltl-lZ.. 

-16- S'l 2 

II! 



"' 
~ 

151 
0 ' 

I ij 
a 

"' 
' 

0 0 

~ ~ 
0 .. "' 

~ ~ 
a "1 

B~ 
I 

4 
~ ~ 
L!, 

~
 

~ ~ 
£ 

7 
J 

' 

~p 
~ 5 ~ 
d "1 

J 
-1 

1>1 
... 

.., 
... ill 

J 
H

 
~
 

!l 
::1 

~
 

"' 
"' 



48~h Legislature S8 Z 

2 

3 

4 

' 
6 

7 

8 

q 

10 

ll 

12 

13 

14 

15 

16 

17 

lB 

19 

20 

21 

22 

23 

H 

25 

STATEMENT OF INTENT 

SENATE BILL 2 

(Strike entire stateMent of intent and insert:) 

A 5tate~nt of intent is provided to address the nature 

of the e~ployment preference granted in ~he bill. The 

le9lslature intends tha~·public employers seek and hire the 

most qualiFied persons for positions in public e~loy-.nt. 

It is also the inten~ of the legislature that the nature of 

the praference is a relative one in that it is to be applied 

as a •tie breaker" aMOng two or 

position who have substantially 

eore appl.cants for a 

equal qualifications. 

Substantially equal qualifications does not .. an a sjtuation 

in which tvo or aore •pplic•nts are exactly equally 

qualified. It •eans a range within which two applicants MUst 

be considered to be substantially equ•l in view of the 

qualiffcations set for the job. ~~AffLlCABLE QN SCORED 

il&lU._ QS STRUCTURED UITERYIEWSa THE RANI&f_f:O& SLfi$14NltAI LX 

~UAL-~1\L BE WJJHJM _1_ pERCENTAGE P~ Qualifications 

should include job-related knowledgew ski11 9 and abilities. 

The legislature recognizes that public .. ploy~s use • 

varie~y of 5cored and unscored selection procedures such as 

conventional written exa•inationsw training and experience 

requirements, perforMance tests, structured oral interviews. 

or co~binations of these. The legis14ture does not intend to 
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specify the type of selection procedure to be used by a 

public e•ployer. 

A state•ent of intent Js also required for this bi11 

because section 9 requires the dep~rtment of ad•inist~ation 

to adopt rules lmple~nting sections 1 through 10 and to 

consult wi t.h the depart~aent of s·ocial and rahab-i 1 i tat.i on 

services in formulating rules for the certi fi·cat.lon of 

handicapped person5• 

The legislature in~ends t.he rules to adequately provide 

for the ad•inlstration of the eMployment preference lawe but 

to include only those rules ~hat are reasonably necessary to 

i mpleme·nt se<.t.i ons 1 through to. 

It is the desire of the legislature that the depart.ant 

take all necessary steps in for.ulatinge proposing• and 

adopting rules to ensure that the public. particularly those 

persons and organizations that have shown past. interest in 

the @•ploy~ent preference laww is afforded suf~icient ti.e 

and opportunity to participate in the rule•akinq procedure. 

The depart•ent should give such notice and hold such 

hearings as will ensure adequate public participation. 

Rules adopted by the department apply to all initial 

hirings to positions by all public e•ployers. In forMUlating 

i~s rules ~he dep~~tment should take this into consideration 

and adopt rules that can be used and applied by the broad 

SpQctruM of state and local public employers subject to 

-z-



1 

2 

3 

" 
5 

6 

7 

B 

9 

10 

11 

l2 

13 

H 

15 

16 

17 

18 

19 

20 

21 

lZ 

23 

24 

25 

SB 1 

~ections 1 through to. 

It is the intent of the legislature that the departaent 

formulate 

f"ollowing 

and adopt rules relating, but not limited, to the 

matters and take into account the following 

cons ide rat. ions. 

(11 Claiaing preference doeuHntat.ion and 

verification. Rules relating to the job application process 

should include the manner in which a preference should be 

clai~d when a job is applied for. They should prescribe the 

means oy which the applicant aust docu•ent and sub•it 

eyiden~e of $UCh things as the appllcant•s status as a 

Montana resident when he entered the service9 veteran. 

disabled veteran. handicapped person• or eligible spousee 

It is the intent of the legislature tha~ rules for claiMing 

and docu.entinq a preference do no~ place unreasonable 

burdens upon applicants• 

(ZJ Hand;capped persons ce~tification. The rules 

should provide that a person wn J not be denied handicapped 

status and certification merely because of his current or 

former employMent, should address the Matter of what 

constitutes a physical or .ental i•pairMent that 

suustantially limits one or More major life activities. and 

outline in what instances a physical or •ental iMpairment 

limits a person's ability to obtain. retain, or advance in 

empl oysent. The departn.ent m.ay wish to do this by a 

-3-
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combination of a statement of qeneral principles and 

specific examples. 

Rules should provide for a certification process that 

allow~. when appropriate9 permanent certificat~on of those 

impair•ents considered to be permanent in nature. A 

procedure for extension or loss of certification should be 

p~ovided for those instances in which a handicap i$ or may 

be te~porary. 

(3J Military conflicts. The legJ•lature intends the 

rules to apply federal la• to deter~iAe what constitutes a 

campaign or expedition for which a campaign badge is 

authorized by the Congress of the United States or 

department of defense. 

(4) Honorable discharges. The legislature intends the 

rules to apply federal law in defining honorable discharges. 

(5) Hirinq decision notices and explanations. The 

legislature intends the rules to provide for the form and 

content of written notices of hirin9 decisions. including 

whether the 

appl ic ati on of 

position was obtained as 

the preference by the 

the result of 

public. e1ftPloyer9 

~ritten requests for explanations of hiring decisions• and 

written explandtions of h1ring decisions. 

(6) Reopening of selection process. The legislature 

intends the rules to provide for a .ethod of reopening the 

selection proce~s for a job should a court order the 

-It-
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selection process reopened, and include a .athod of giving 

2 notice to those who appl ieo for the job infor~ing the• of 

3 

~ 

5 

6 

the r~opening and the reason therefor. 

(7) Jobs subject to federal 

Intends the rules to identify or 

identifying work or positions to 

law. The 

provide a 

which the 

legislature 

method of 

eMployment 

7 prefet"ence does not: apply by virtue of section 10. 

-5-
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SENATE BILL NO. 2 

INTRODUCED BY MAZUREK 9 H. HAMMOND• TVEIT• HAFFEY 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE NO. 4 

A BILL FUR AN ACT ENTITLED: •AN ACT PROVIDING PREFERENCE IN 

PUBLIC EMPLOYMENT FOR CERTAIN MILITARY VETERANS AND 

HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES; RECQNCI~ 

llJLfBEff&f.!ICE STA TUli.L__IUIH THE HUI!Ati RIGHTS STATUTES: 

AMENDING SEE+T8N5 SECTioN 1Q-Z-402• ~~-AN9-4~t~ 

HCA; REPEALING SECTIONS 10-2-201 THROUGH 10-2-206• HCA; 

e&Q~lnlHG fQR pABII&l BETBOAtltYE Eff~CT Of THE REPEAL• AND 

PROVIDING AN IH~EOIATE EFFECTIVE DATE AND AN APPLICABILITY 

OATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~tM SEtllON. Section l• Short title. (Sections 

through 10] may be cited as the ~Hon~ana Veterans and 

~andicapped Per$On$ Employment Preference Act•. 

tl~~llnU& Section 2• Purposes. Lll The purposes of 

[sections 1 through 10] are to rewa~d RE,OGNIZE veterans ~ 

~L~~Elf&AHS fo~ service to their country~ recognize 

past ~mploy~nt discri•ination against handicapped persons~ 

and facilitate the habil i'tation• rehabi 1 itatten. and 

readjJstm~nt of veterans~BLEQ YfTEB~ and handicapped 

persons. 
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LZl- THf pROVISIONS Of [SEtTJONS 1 THROUGH 8)· EltEPT 

Ea&__tUlii_ ANQ ATTORNEy FEES, ABE INTENQEO TQ BFHEQX THE 

UHLfRIA~tlll• WINDFALLS~ BUROEN~f_LOU&IS• OUBQEN ON THE 

.llA1£_ JREASUQy, AND PU8L It CQNC ERN CAli$EP BY THE 

~~l~&f6FIATIQN QF IHE fORMER fRfEE&f~CF PROyiSIQNS IN 

tDNELltl--WllH__LONG-ESTAftllSHED QUSIQMS ANQ fRAtTJtf~ BY 

e!li!ULI:U!~Wi AUTHORITIES. II IS THE_-llkllLATIIRf'S El.tllUWi 

II!AI __ llJL_flU!Yllllli!L_Q.E.J..lll;.U!llliLI !HBQUGH 8 h EXI;fPT FOR 

CO~S-A~O-AIIO~~Er~--Dfl;LAR.E_-lHf__CBJGINAI INIENI QE 

j0-2 201 THB!I!I!iti JO ?-ZOfl.a 

~-lftllDH• Section 3. Definitions. For the purposes 

of rs~ctions 1 through 10)• t~e followin~ definitions apply: 

fl) "Active duty" means full-time duty o~her than for 

training in the regular components of the United States 

army, air force. navy. marine corps. or coast guard with 

full )ay and allowances. The terM does not inc1ude monthly 

drills• summer encaJtpments, initidl training, or other 

inactive or active duty for training in the national 9uard 

or reserves. 

(2J "Disabled veteran• means an individudl• WHETHEB_Q& 

HQl_!JL_~~_A~6A~QfflbED IN THIS SEtiiQH, who: 

fa) served on active duty; 

(b) has been s~parated from service onder-honorab+e 

eeftd+~?~ BI_HONQRARlE Q11ttlA&£Ei and 

(c) suffers a service-connected di5abi1ity ll 

-z- SB Z 
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detersined by the United States v~~e~ans administ~ation ~ 

be-~-~-mere-~a~. 

(3) •Eiigib1e spouse• tle'.ans: 

(a) the unremarried surviving spouse of a veteran who 

died while on active du~y or whose death resulted from a 

service-connected disabilityi or 

(o) the spouse of: 

( i) a QJ SA BLED veteran determrned by t:he United States 

veterans administration to have a 100~ service-coonected 

disabf I ity who is unable to use his e•p.lo·,. .. ent preference 

because of his dis~bility; 

(i i) ~person on active duty determined by the United 

States govern.ent to be fllissing i.n action or a prisoner of 

war; or 

(iii) a handi,apped person determined by the departaent 

of social and rehabilitation services to have a 100~ 

disability who is unable to use his employment p~eference 

because of his disability. 

(4) •Handicapped person" means an individual certified 

by thP. depart•ant of social and rehabilitation services to 

have a physical OR MENIAL impair~ent that substantially 

liMits one or more ~ajor life activities. such as writing. 

seeing, hearing• speaking, or mobilitY• and which li•its the 

indivioual•s ability to obtainw retaint or advance in 

employMent. 

-3- SB 2 
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(5) (a) •tnitidl hiring• means a personnel action for 

which applications are solicited fr011 outside the ranks of 

the current e~ployees of: 

(i) a depart~nt. as defined in 2-15-102• for a 

position within the executive branchi 

Iii 1 a legislative agenc,, such as the consu•er 

counsel, environeental quality council, office of the 

l@gislative auditor, legislative council• or office of the 

Je9islative fiscal analyst, for a position within the 

Jeg.i sl ati ve branch; 

(ii•t a judici•l agency. such as the office of supre.e 

court dd•inistratort office of supr~me court clerk, stdte 

law library, or similar office in a state district cour~ for 

a position within the judicial branchi 

t+•t-e--aft+~--es--d@f~ae~+n~-~~T~o~-e-p~+~+on 

w+~+ft-the-Ho~ene-~ft~T~+~y-~~+~ 

t•t--~he-~f?e@-e+-eoe.~~+ener-ef-hTgher-edue~~ft-+~ 

e-porit?on-w+~h+~+-e+f~ 

t•+t-e-ee++~e-for-e-~e~~on-w+~h+n-the+-ee++e~ 

t•++t-a-eeft'ter-Ot"~1"tnr-<fet"-a--p09t1:+on--ri~--t:he 

po•~~eeftdery-yoca~+eft~-~ee~n+ee+-edueatTeft-~T~te~ 

LlYJ 6 UNITe_ AS QfEINEO IN Z~Z1=ZA1• FOR A PQSJTION 

~-THE !ONTANA UNtyEBSITX SYSTEM; 

LVI THE OFE1££_Qf_LOHHISSIONER QE HIGHER EQUCAII~ 

A-eo~I~N WITHIN THAI OffltE; 

-~- SB 2 
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!~~-6 CQL!EGE FQB A PQSll~ITHIN T~AT CQLLEGE; 

t"Y+Httft:t.t..tlll a city or town for a Municipal 

position. including a city or municipal court position; and 

t~•tt~tcyJIIl a county for a county posi~ion9 including 

a JUSttce•s court position. 

(b) A personnel action limited to current e•ployees of 

a specific public entity identified in subsections (a)(i) 

throuqt. {a)t~ztt~+lVIIIl of this 5ubsection (S) 9 current 

e•ployees in a reduction-in-force pool who have been laid 

off from a specific public entity identified in subsections 

(aJ(i) through (aJt+-t+Y1'Yllll of this subsection (5), or 

curre~t participants in a federally authorized employment 

proqram is no~ an initial hiring. 

(6) •Position• means a permanen~ or seasonal position 

~~ defined in 2-18-101 for a state position or a si•il~r 

per•an~nt or seasonal position with a public e•ployer other 

thdn the state. Howeve~w the term does not include: 

(a) a te~porary position dS defined in Z-18-lOl for a 

state position or similar temporary position with a public 

emplover other than the state; 

(b) a state or local el@cted official; 

(c) employ.ent as an elected official's immediate 

secretarr• legal advisor. COURT REeQ&lfRL or adMinistrative, 

l~qislativet or other im•ediate or fir~~-line aide; 

(d) appoint•ent by an elected official to a body such 
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as a board, commission, coMmittee, or council; 

(e) appointment by an elected official to a public 

office if the appointment is prOYided for by law; 

(f) a depart•ent head appointment br the governor or 

an executive depart~ent head appoint~ent by a Mayory city 

managere county commissioner, or other chief ad•inistrative 

or ex~cutive officer of a local government; or 

(-;) engagement as an independent contractor or 

employment by an independent contractor. 

(7) (a) •Public e~aployer• means: 

(i) any oepartmen~, office, board, bureau, commission. 

aaency. eo+~~~ey---+ne+ud~n9----a----eemm~n+ty----eo++eq~ 

pos+~eeftd~~---~eet+ona•-~eehn+ee~---een~~---~--p~gre-. 

~+Ter~+~yy LQLLEGf1 ___ 1bkLU~~' A CQHHUNIJ~~ 

~f!~ or other instrumentality of the executive• 

judiciul 9 or legislative branch of the govern.ant of the 

state of "ontana; and 

Cii) any county, city, or town. 

(D) The term does not include a school district• * 
tfid!~tf¥--Eattfti£1--A POSTSECONQARy~ATIONAL-TECHNICAL 

!;_ff'IIB_DfLfROJiR.fJ!..L :fl:lf.=liiWUi=I!E:!WiffjH-Bf-Ht61:1£ft=Eal!Uill!lh 

ftit==HatifAtiA--ijHfYE!Sff¥-SYSfEH2 a special purpose district• 

dn authority, or any political subdivision of the state 

other thdn a county. city, or town. 

(8) "Substantially equaJ qualifications" .eans the 

-6- SB Z 
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qualifications of two or more pe~sons among whom the public 

employer cannot aake a reasonable determination that the 

qualifications held by one person are significantly better 

suited for the position than the qualifications held by the 

other persons. lH A SCORED SELECJlQH PROCEPU&f_!Hf_&AN~ 

lUa1I!NIIIliY EQUAL WILL BE WIJHIN 5 PERCENTAGE POINTS. 

t9t--•Hnder-ho"oreb+e-ee"dTt+Ofts•-~n~a-dPsehe~e--~· 

se~a~e~~ee~T9e-d~y-ehepeet~~~-s~-under-honoreb+e 

eondi-t'i'ons .. -~fte-~ee •• ittc+ader-Mnot"e&h--ti+'!tehar-ges--eftd 

gene~--d+~eher~s--e~--~--ft~--+ne+ode--~honerab~e 

d+-settar~s-or-et:het-edwtY"Tstrot+ve-d+-seftttrges-etwt-ee-t-er+t!t!'d 

es-otne~~ften-ho"orehlew 

~etL!l (a) •veteran" ~ans a person who: 

(i J served on active duty during ti•e of war or 

declared national eMergency or In a ca~ign or expedition 

for w~ich a campai~n badge ~as authorized hy the United 

States congress or the United States departaent of defense; 

and 

(i i) has been separated from service under honorable 

conditions. 

(b) The term does not include a perso"-reee+v~ 

re~~m~n+-paT-~rom-the-~n~~ed-S~~s--based--eft--+eft~h--ef 

~·~~~~--~e~~+ee RfltREO MEMBER Q[_A_&EGULA&_to!fONENT Of 

I!ILIJ!IlllJl_,S.JllEL_A&!WL_.EDRl;.fS_ WHO IS fUiilBLf EQR il& 

&f~l~lM~A Mll!TA&Y-Rfil&EHEMl~LQ~ANCE BASEp QN LENGTH Qf 
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Sf&~E--AtiD__UQ1S_MPT INCLUQE AMY QIHER RETIRED MEHRER Of A 

~~-&fi!REMENI_~, EJCEPI Spt!AL SfkU&lll• THAI 15 

.sl.!flQUflLl!LIIHllLE PR IN PA&T llLIAX REVENUES. 

t·li-tUQ.l. •war or declared nation•l emergency" eeans: 

(dl World War I• beginning on April 6, 1917• and 

endin~ on November 11• 1918• both dates inclusive; 

(0) "orld War II, beginning on December 7• 1Q41• and 

endinq on December 31• 19~6. both dates inclusive; 

(C) the Korean conflict. Military expedition~ or 

police action• beginning on June Z7• 19509 and ending on 

January 31. 1955, both dates inclusive; and 

{j) the Vi~~na~ conflict, beginning on Auqust 5, 1964. 

and ~ding an Hay 1, 1975. both dates inclusive. 

~H-ifCilO~. Section 4. Employment preference in 

initial hiring. (1) (a) Except as pr-ovided in 10-2-'tOZe in 

an i~itial hirinq for a position, if a job applicant who is 

d veteran. disabled veteran, handicapped pe~son. o~ eligible 

spouse ~eets the e1igibilit~ requirements contained in 

[s~ction 5] and claims a preference a5 required by [section 

8]• a public e~loye~ shall hire the applicant over any 

other applicant. Ni.th substantially equal qualifications whO 

is nOt a preference eligible applicant. 

fb) In an initial hiring• a public e•ployer shall hire 

a di~abled veteran OR HANDitAPPED pER$QN over any other 

preference eli9ible applican~ with substantially equal 

-8- SB 2 
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qualifications. 

( 2) The e•p 1 oy•ent 

subse-: t ion (1 1 does not 

preference 

apply to 

SB OOOZ/0 .. 

p .. ovided for in 

a personnel action 

described in subsection (5){b) of (section 3) or to any 

other personnel action that is not an initial hiring. 

~tH SECTION. Section 5. Eligibility requirements. !1l 

No veteran., disabled veteran. e1 igible spouse. or 

handicapped person is entitled to receive e1tp 1 oy~nent 

preference as-provided in [section~] unless~ 

1~t--he-+3-s-Yn+~ed~e~~-e+~~re~ 

~lt--he--hes--~es+ded--eo~+~~+,-+ft-.~e-~~ate-~er-dt 

+~t-~-yeer-+••~+ete+y-be~ore-epptyfftg-~&r-esp+o~t~ 

t~~--+~-epp+y+~g-fer-aaft+eTpe+-er-eoenty-e~+oy~ty-he 

hes-re~+ded Feo-et-+ee~38-deys-T..ed~y-be~ore-epp+y+ftg 

~or-emp+~ent--+n--~--e~yy-~ewn~--eoeft~y--+n--wft+e~ 

eMp+oy•ent-~-s&uqftt~ 

~~ he .eets tho5e require.ents considered necessary 

by a public employer to ~uccessfully pe~form the essential 

duties of the position for which he is applying. 

L~\ lH ADDITION JO lHf EllGlSiltly RgQUlR£M£NI 

~l.Qf!Lltl~~ll..lliltL.LH• ANY V~RAN WHOSE SERVICE lli-IUE 

A&HfU-EQBCES FOR~ THE BASIS QE_ AN EMPLO{HEH!--f&EEER~ 

.IIWlf!L_Ufr.Ll!m:i 1 THROUGH 10 ]_Jillll_HAVE tLU!!ElLI!ONU!IL&.:i 

!1lLtll'lf-JlL&.ECQBQ AI ENT&'(__.llUJL_Illf_6KJIEJL FORCES• H 

.LHaltJIEQ QN HIS CEBT!EltAl~_QE_!fLEAst_QB QIStH•BGf FROM 
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AtTiyE DUll IDO FORM ?141. 

~W SECTION• Section 6. Certification of handicapped 

persons. The depart.~tent of social and rehabilitation 

services shall certify persons as handicapped for the 

purpose of e•ployaent preference as provided in [sections 1 

through 10]. 

NEW SECTI08. Section Te Duration of e11ploy11ent 

preference. Subject to [section 5]: 

(lJ a handicapped person. the spouse of a handicapped 

pe~son as described in subsection (3)(b)(iii) of [section 

3]• a disabled veteran, or the spouse of a disabled veteran 

as de~cribed in subsection (3)(b)(i) of [section 3] 

qualifies for employment preference as long as the disabling 

condition exists; 

(Z) a veteran, as defined in [section 3]t who is not a 

disabled veteran. as defined ln [section 3]• qualifies for 

employment preference for ++~e•--Howe•~y--onee--he--~~ 

ob~eTned--e PEftMANfHf pesT~?o"-beeease-o~~he-app++eet?&n-of 

the-~p~oyme~-p~fe~e~@y-he-mey--no~--d~--~he--preferenee 

e~~~ MQ__LQ!i,f&__THAN JQ__l~ijLLQWlNG SEPARATIQN FR~ 

if~l~f_QR_EOB_HD_LONGER THAN te S lQ_X£&Ri__fQLlQWING (Ttlf 

~l~AIE_Qf IHIS ACT]r W~~ER IS LATER, 

(3) the surviving spouse of a veteran as described in 

subsection (3)(a) of [section 3] qualifies for employment 

~reference for as long as tt1e spouse remains unmarried; and 

-to- $'3 z 
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(4) the spouse of a person 

(l)(b)(l;l of [section 3) 

described in 

qualifies for 

SB 0002/0't 

subsection 

emp 1 oyiiH!nt 

preference for as long as the person is missing in action or 

a prisoner of ~ar. 

~~~IIUH. Section e. Enforcement of prefer-ence. 

(1) A public employer shall• by posting 8nd Dl on the 

application for•• giva notice of the preferences that 

[sections 1 through 10] provide in public e•ploy.ent. 

(2) A job applicant who believes he has an employ.ant 

preference sha11 clai• the prefe.rence in writing before the 

ti.e for filing applications for the position involved has 

passed. Failure to make a timely employment preference ctai~ 

EDA-A-fU~ is a complete defense to an action IN REGARD 

ID_Itl!I PJSITION under subsection (~)· 

(3) If an applicant for a position makes a timely 

written eaploy•ent preference cl~im, the public employer 

shall give written notice of its hiring decision to each 

appli:ant clai•ing preference. 

(41 (a) An applicant who believes he has not been 

accorded his rights under {sections 1 through 10] may, 

within 30 day5 of receipt of the notice of the hiring 

decision• sub•it to the public employer a vritten request 

for ~, explanation of the public eaployer•s hiring decision. 

Within 15 days of receipt of the request. the public 

employer shall give the applicant a written explanation. 

-11- SB Z 
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The applicant may, within 90 days after receipt of 

of the hiring decision• file a petition in the 

district court in the coonty in which his application wa~ 

received by the public employer. The petition must state 

fact~ which on thei~ face entitle the applicant to an 

emplov•ent preference. 

fc) (i) Upon filing of the petition. the cou~t shall 

order the public eaployer to appear in court at a specified 

tiMe not less than 10 or more than 30 days after the day the 

petition was filed and show cause why thP applicant wds not 

hired for the position. ~he Al__ltlf__HEARJMGa JHE public 

emploter has the burden of mekTn9-a-ct~~-~~ew~-th~~-th~ 

ttJtpl-1-~en_t-wtts--rtM 5bb:9tattt+a++y-etttte++-y-que++'f+-e-d--•~+t--the 

p.,..,_,-h~ .. ed .e&DJUI!li_llLL£&.Efmm£i!AMr.LQLitiE--flUJlEMr.E_IliAI 

~!iel.llll.I\._!MOE A REASONABLE PElli!.!IJJ!lAT!ON eWtii.IA!iLill 

i'.!lllliil!llLIIIL!.lLlllU!atLll--AOO __ IJjf __ !e.£L.l.UtU_IiAL-Itif 

BURQtN Qf PROVING BY ~ PREPONOEIA~tE Of THE fYlQENtf_IH!I_~ 

llJ.-el!.fEERE!fCF E! !GIBLE APPI !CANT. 

( i i J The tt •e to appear prow i ded in subsection 

(4t(c)(i) may be waived by stipulation of the parties. If a 

time to app~ar he5 been specified pursuant to subsection 

(4)(c,(iJ• the court may, on motion of one of the parties or 

on stipulation of all of the parties. grant a continuance. 

(iii) If th• public employer does not carry its burden 

of pr~of under subsect;on 14)(c)(l} A~l-~!_~__EOU~ 
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IHAI-_lijf__~LICANT IS A pREFE~~GlALE APPLICANT• the 

court shall order the public e•ployer to reopen the 

selection process for the position involved and shall qran~ 

the applicant reasonable attorney fees and court costs. The 

re.edy provided by this section is the only remedy for ~ 

violation of [sections 1 through 10]• and a court may not 

grant any other relief in an action for violation of 

[secti:>ns throuQh 10 ]• 

{d) Failure of an applicant to file a petition under 

subsection (~J(bJ within 90 days bars the filing of a 

petition. 

explanation 

If a 

under 

public e•ployer fails to provide an 

subsection (4)(a) within 15 days and a 

petition is fil@d under subsection C~)(b)• the court shall 

order the public employer to reopen the selection process. 

(e) The Montana Rules of Civil Procedure applr to a 

prace~ding under ~his subsection (4) to the extent that they 

do not conflict with this subsection (41• 

~~tilUU. Section 9· Adoption of rules. Th<> 

depart•ent of administration shall adopt rules imple~oting 

[secti~ns 1 ~hrough 10] and shall consult with the 

depart~ent of social and rehabilitation services in adopting 

rules governing certification of handicapped persons for 

purposes of [sections through 10]• The department of 

administration•s rules apply to all public emoloyers• local 

as well as state. 
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,~ttl SECTION. Section 10• Conflicts with federal law. 

[Sections 1 through 10] do not apply to work or positions 

subject to federal laws or regulations if application of the 

empl oy•ent 

regulations. 

preference conflicts with those Jaws or 

Section 11. Section 10-2-4029 MCA, is a~nded to read: 

•1o-z-•oz. Superintendent to be given veteran"s 

preference. tn the selection of the superintendent of the 

Hontana veterans• home, the depart~en~ of institution$ shall 

PL~e~e~AO~ to yeteLAQ&_aQd djsable~~ns, byt 

nnt __ t~_R£Bf£L£~_gLADt.d_~-n~-n~~~-l~ti~l 

th~b-LQJ·· 

~~e~T&n-t~.--se~Ton~9~-te3.-M~AT~-emended-to-reed• 

·~~-3-te3.--P~mTtted-di~~~•+o~w---Ho~h+ftg--+ft--~h+s 

e~~te~-sha++-p~oh+h+~-efty-~++e-cr-~r+vete-em~+oy~• 

ttt--from--en~or~+ft~e-dT~ .. ~en~+e~?eft-besed-~-me~te+ 

~ts~a~y-agey-er-phy~a+-~-men~+-hendTeept 

t.!Ot.=llfn:n::t!AH~=th£=~ttllhi'!IIDU=J!~tn=Ee~ 

i.=tba~tllb=U:h 

tQi--wheft---he~ed---on---e---&ene---~rde---eeett~t+ene+ 

qu~•~T~st?eft--ree~ona&+y--~~y-to-~"e-norme+-ope~et+~ 

e4-the-pertiett+ar-O~Tft~s~ or 

tc±--w~@re-the-~~~@ftt~~~Ton-+s-bas@d--o"--re~~ofteb+e 

feetors-~th~r-~h~-egPt 
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t~t--~~om--obs~•?ng-the-t@rM~-~-e-bone-~Tde-~en+O?+~y 

s~e.-er-eny-bona-+T~e-emp+oyee-henefTt--~~eny--~~eh--es--e 

~et~~emen~•--~ens+GftT--or--+~uren~e--p+any--wftTeh--~~-n~-e 

~~bterfage-~o-e•ade-the-ptir~es--of--th+~--ehe~y--e~pt 

~~--fto-~eft-emp+oy.e-b~~-p+en-~e++-e~u$e-~he-Fe+~ 

~e-1'1-ffe-en~vhltte+rot" 

t~t--•ro.--dtseft&~g--er--e~e~~$e--dtse+~~~~en 

+nd+ridtutf-~09"-,ood~e.· 

~ee~on-~--See~+eft-.9-3-~~.-M~Ay-~-eMended-~o-rese+ 

·~-3-lB~w--Eep+e~--e~--s~e~e--eftd-+oee+-geve~n~ 

pe~onneh--tl"t-5-t:..t:e Eace~tt=:os-=-proytded-=j=n--t=acct+on-=t 

Xbcau;b--+9ix=~at.--3ft~--+oea+--~owe~nment--of~e?ft+~--end 

~peryTsa~y-per~enne+-~ha~+-reera~y-eppo+nty-ews?~y-tra~~ 

~a+ue~er-s~-~omote-pe~~onne+-on-the-has~~--o~--.e~t--end 

~aa+if~~tons--w+~~-re~d--~o--~eeey--~oPT-~~+ofty 

e¥eedy-po+?~a~-~deesy-sexy-egey-.er+~e*--~~tasT--~ys~ee+ 

or-~t~-hand+ea~y-~+one+-ftr+~+n. 

t~t--A++--s~a~e--~*oee+~ernmen~a+-egene+~-,ha*+• 

tet--~rona+ga~e-~~~en-~+ree~T•~~o--ea~y-~--~ft~~ 

pe+-o..,.,----~o--~..nttttee--e+-e111p+.,.,..em-..,.pe-r-+-t+e-s~ 

a+•-+ewe+~-ef-s~ate-end-+eea+-gOYern•en~ 

tbt--re9K+ar+y--re•+ew-~n.+r--perscnne+--prec~~es-~e 

e~~re-eo.p++afte~-&ftd 

tet--eondaet---ee~~~~Tng---OTTentet+en---snd--~e+ftTftg 

~r~ems--.~~h--emp~os+s--on--h~Meft---retet?ens---end---feTr 
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e-r+OT~e~-~e~+ee~ 

f3t--fhe-de~er~n~-of-eda+ft~~+on-she++-+n~re-t~e~ 

~he--en~T~--exa~ne~~Oft-~o~--Tfte+u~~~--epPTafsa+--of 

qaa++f+e~~•ensy-+s-~e-~r~-b+es. 

t~t--A~oTn~~nq--eatfter+~+~--she++--exe~eTse--eere--to 

+nsu~-ut+++retTOft-e4-.+ner+~-grobp-~erson~.-

N~_ifCT!OH. SECT!QN 12• THE APPL!CAT!Q~___uf_~ 

~~ai_f&EEf&ENCE AS PROVIQED EO~~ [SECTIONS 1 THROU~ 

.ll!.LAY.IL..lll::2-lt02 BY A PUBLIC EHPJ.QllJLASJ!.Elllf.E.ILL!LLllULlll!l 

.ll-'lALI!JlLIIf CQNSIRUEO IJLl:Diijllllil.E_A_-llL!ll.AJ:.llll!l OF IH,Cl 

IJ:!AfliR. 

!!t.lLlll:llllliL-_.sll.Jl.ll!Ll.la_lti.E_ _ _AppJ.l~ll..lllf __ L!L_~ 

~el.Qr~fH! PBEEERENCE_Ai PB!lVIDE~-EQK_~_LSf!;.liQNS_l_Itl&QU~ 

~!llLlll:: 2-~oz BX~.IIUL.E.tlfl.l!YfJLALllll..lH.E!L.llL.Lllil.HlN 

lJ_J!ll_ !jQT BE COJ!ISI.llilf.ll TO CQHSllllllE_A__lll Q! AT!ON-llf-ltlll 

U!APlfB.. 

!l;lt::'lifEfH!thr=-:Si:EHf!!tt!n--S!fBfli:Saff!!t E!f--flflf-A:~~::=Utfl 

~tf;=£ljet9;'f;Et\ ittti;t;--SI!ft!1tf-f8-E!!I~::t!E::=E:If 

.ttitit.~llffi!M=:.ElUif6ffitN&--Bitf6~6!BtN!i-YEffR~ 

~!!!EHt!!N&BtfHf==f!ft!!YiStltHS-E!f=ftlf~ 

~EW SECIIQN. Section 14. Repealer. §ubjec~o-see~Ton 

t6f3tf8t-e~-~h+~~y-ste~T~--tfl-~~folr&Ugft--t8-~6T 

~~--ftre-repea+a~• Sft!IONS 10-z-201 THROUGH lO:Z-206, MCAt 

A!f_BffEALED. IHI5 !ffEAL apPIJES 8EJBOACIIyEIX TO BAR ANY 

kl.AlJ! __ QE YIQLATIQH__UB._ 6ppt !CATXO!! OF 1Q-2-2QI THRoUGH 
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.lli=Z::ZlUL..Il:I~S NOT 8EftLJ!.Ellll:.f!l...llLJ.UDGPifNTr WHETHER 1)8 

MUI__JUF JUQGMFNI_ IS FINAL, !)N (TUE fFFFCT!YE DAIE_D~ 

~'~Al~~OER 10-?-LQ~ROUGH !Q=Z-206 THAT HAVE BE~ 

~Q TO JUQGMfNJ, WHETHER 08 NOT THE JUQGrtfNT 15 fiNALt 

OHLL!tlf EFFFCT~U6IE Of ltiLS--Atil--A&f FNFDBtfABLF. NO 

~_fD!__A_ VIOl AltON Of lO=Z:ZPl THROUGH 10-2 706 MAY BE 

~NQEB [SECTION 81 QE !HI$ ACT. 

~~M-lEtllQHa Section 15. Seve~abili~y. If a part of 

this act is invalid• all valid parts that a~e severable ~roM 

the i~val id par£ r.emain in effect. If a part of this act is 

invalid in one or •ore of its applications. the part re•ains 

in effect in all valid applications that are se~erable from 

the invalid applications. 

~EH SECTION. Section 16. Effective date 

15 applicability ---~~~-e+suse. (1) This act is effective on 

16 passage and approval. 

17 (Z) Except ~• provided in 'ob,~+o~t~tbt ~lQH ~ 

18 iS ~, this act appli~s only to positions that are filled 

l9 after the effective date of this act. 

<0 t~t-tat--~~j~---to---the---eppl+eee+e---~et~---~ 

21 ++MY~~+oft~--end-t~-~o~ee~?~-t~ttetT-~-e~e~-for-.?e+e~+on 

22 &•-te-2-~9i-thro~h-~~-~9&y-w~~h@?~-ft0t-+t--+~--pend+"9 

23 +n--eott~~--en-~~---~~ee~+we-d~e-&~-~~~-ee~y-~ey-b~-ptt~~~ed 

l~ onder-end-ma~-be-q&we~fted-by-~e-r-re+~~ou~~&-i-~ft6• 

25 tbt--Howe.er.-~he-en+y-re+~~het-~-be-9rented-on--e 
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e+a+.--~e~er7bed--+n--su~ee~&n--~3ttet-+s-~h~-p~~ded-+ft 

~ee~n-61~ttett++~t-of-~s-eet.-end-the-eeu~-.ey-~nt-no 

o+.ner-ret+e~-+"e+~d+~-thet-prow+ded--+n--+8-~reo--or--eny 

~6ieia+-eon~~~+on-of~e-r-r96w 

tet--A--e+a+~--ander--i9-~~&+-•~reo9h-~-~~86-•~~t-be 

~~~ed-w+~ft-66-dey~-~f~~fte-e~~tTye-ds~.-o~--~h~--eet• 

~~£t1IDN. $fCIIDN 11. COPIFIC~----lU~~~ 

llL&U.lP!J 12 IS .l!ilflil!.EILliLJlL_tllQIE!ED AS A!1 INTEGRIIL 

fA&l_DE.l.li~E 49e tHIIPTER 2r_Ati~fRQY.l~~UE TilLE 49, 

t!!Atlf&_z,__AffLLIILllU.lOHLJ..z.. 

lZ..L SECTION l.J__J.s__.lltiEN!]EO TO-M_-'llQ.lflliL-&.LA!I 

lNifG~AL_fAgl_DE_!.lllf_~2.o__C~IfR-J~-~Itlf_fRPY.lS.lD~--Df 

IllLL~~IlAPiflL.i.o__Afl!I.LIILll!.TIQN !3. 

-End-
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STATEMENT OF INTENT 

SENATE SILL Z 

(Strike entire statement of intent and insert:) 

statement of intent is provided to address the nature 

of th~ employmP.nt preference granted in the bill. The 

legislature intends that public employers seek and hire the 

most qualified persons for positions in public employment. 

It is also the intent of the legislature that the nature of 

the preference Is a relative one in that it is to be applied 

~3-e_.t+e-bree~er• among t~o or more applicants for a 

position 'fthO have substantially equal qualifications. 

Substantially equal qualifications does not mean a situation 

in w~ich two or more applicants are exactly equally 

~udl ified. It medns a range within which two applicants must 

be considered to be substantially equal in view of the 

qualifications set for the job. HHfftE-tPft+Etfttf BH--~ 

f!Af:i5=-Bft-==5-f!tJEfHREB-fN}l:ftyfEW=5y-f~tfB:Sfl;NfiAf-t¥ 

~~~t=~~=~~~H==2-~~fAfif=-P8tNfSy Qualifications 

should include job-related knowledge. skill. and abilities. 

lhe l:!gi:!ilature recognizes that public employers use a 

variety of scored and unscored selection procedures such as 

conver.tional written examinations, training and experience 

requ i r aments. perfor~nance tests, structured oral intervievs, 

or combinations of these. The legisla~ure does not intend to 
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specify ~he type of selec~ion procedure to be used by a 

public employer. 

A statement of intent is also required for this bill 

because section 9 requires the department of administ~ation 

to adopt rules implementing sections 1 th~ough 10 and to 

consult with the department of $OCial dnd rehabilitation 

servic~s in formulating rules for the certification of 

handicapped persons. 

The legislature in~ends ~he rules to adequately provide 

for the administration of the employment preference laww but 

to include only those rules that are reasonably necessary to 

implement sections 1 through to. 

It is the desire of the legislature that the depart~ent 

take all necessary steps in formulating, proposing. and 

adopting rules to ensure that the publicw particularly those 

persons and organizations that have shown past interest in 

the employment preference law, is afforded sufficient time 

dnd opportunity to participate in the rule•aking procedure. 

The department should qive such notice and hold such 

hearings as will ensure adequate public participation. 

~u1es adovted by the depar~ment apply to all initial 

hi~ings to positions by all public employers. ln formulating 

its rule!. the department should take this ;nto consideration 

and adopt rules that can be used and applied by the broad 

spectrum of state and local public employer$ subject to 

-2-
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sections 1 through 10. 

It is the intent of the leqislatu~e that the department 

formulate and adopt rules relating, but not limited, to the 

followtng matters and take into account the following 

considerdtions. 

(1) Claiming preference documentation and 

verification. Rules relating to the job application process 

should include the manner in which a ~reference should be 

claimed when a job is applied for• They should prescribe the 

means oy which the applicant ~ust document and submit 

evide~ce of such things as the applicant's status as a 

Montana resident w~eft--he--entered--thP.--s@rYYee~ veteran. 

disabled veteran, handicapped person, or eligible spouse. 

lt is the intent of the legislature that rules for claiminq 

and documenting a preference do not place unreasonable 

burdens upon applicants. 

(Z) Handicapped persons certification. The rules 

should provide that a person will not be denied handicapped 

status and certification merely because of his current or 

former employment, should addr~ss the matter of what 

constitutes a physical or mental impairment that 

suDstantia11y limits one or more major life activities• and 

outline in what instances a physical or mental impairment 

limits a person•s ability to obtain. retainw or advance in 

employ:nent. The department mayo wish to do this by a 

-3-
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co~bin.:H_ ion of a statement of general principles and 

specific examples. 

Rules should provide for a certification process that 

allowsw when appropriate• permanent certification of those 

impairment~ considered to he permanent in nat-.ure. 

procedure for extension o~ los~ of certification should be 

provided for those instances in which a handicap is or may 

be te~porary. 

(3) Military conflicts. The legislature intends the 

rules to apply federal law to determine what constitutes a 

campaign or e~pedition for 

authorized by the Congress 

department of defense. 

which a 

of the 

campaign bddge 

United S t~tes 

i 5 

vr 

(4) Honorable discharges. The legislature intends th~ 

rule~ to apply federal law in defining honorable discharges. 

(5) Hiring decision notices and explanations. The 

legislature intends the rules to provide For the for~ and 

content of written notices of hiring deci~ionsw including 

whether the position was obtained as the result of 

application of the preference by the public employer. 

writt~n requests for explanations of hiring decision~y and 

writt~n explanations of hiring decisions. 

(6) Reopening of selection process. The leqislat,Jre 

intends the rules to provide fo~ a method of reopening the 

selection process for a job should a court order the 

-4-
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5@lection process reopened. and include a method of giving 

2 notic~ to those who applied for the job informing them of 

3 the r?opening and·the reason therefor. 

4 

5 

(7) Jobs subject to federal 

intenrl5 the rules to identify or 

la~. The legislature 

provide a method of 

6 identifying work or positions to which the employ~nt 

7 ~reference does not apply by virtue of section 10. 
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SENATE BILL NO. 2 

INTRODUCED BY MAZUREKt H. HAH~ONDt TVEIT, HAFFEY 

BY REUUESf OF THE JOINT INTERIM SUBCOMMITTEE NOo • 

A BILL FOR AN ACT ENTITLED: •AN ACT PROVIDING PREFERENCE IN 

PUBLIC EMPLOYMENT FOR CERTAIN MILITARY VETERANS ANO 

HANDICAPPED PERSONS AND THEIR ELIGIBLe SPOUSES; RECONCiliNG 

Itif_e&ffFSENCf STAIUIFS -WIIti--ltlf__tlUHAN RIGHTS STATUTE~ 

AMENDING ~EE~eN5 SECTION ID-2-•DZ• •~-te~~AN&-·9-~~~ 

MCA; R~PEALING SECTIONS 10-Z-ZDI THROUGH I0-2-206t MCA; 

fRQYLQ~EQR PARTIAL BEIRQACIIVE EFFECT QF THE B~ AND 

PRUV!DIN~ AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY 

DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

1EW $ECI1QH. Section 1. Short tttle. {Sect:ions 1 

through 10] may be cited as the •Montana Veterans and 

Handicapped Persons Employ•ent Preference Act•. 

~.t.W st:tTiotl. Section 2. Purposes. tU The purposes of 

[sectiona 1 through 10} are to rewe~d RECOGNIZE veterans AHD 

~aLED_-~~ for service to their country, recognize 

past employment discrimination against handicapped persons, 

and f ac i1 i tate the habilitation, rehabilitation, and 

readjustment of veterans~iABLED~fB~ and handicapped 

persons. 
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t2i fttE f!!BftS~::ef-F-5EEUBH5:i=~I:!==A:b:~ff 

£aa==fB5fS-~~~i%==A~fENBfB-fBrftf"fB¥-fHf 

sj!jf:£JlfilbU:!:::ltit!fl£!llS=I!!HHW1=f!tt::ftlf:3Bti!lf5:!:-lll:llilH:lt::!lli=fHf 

~==fBEA?HB¥y---6Hij=--PM8tfE--=f8NeERN= -EtHSEB=-8¥- JHE 

~RffAffftM= 8£: fHf--fegHfR fAfE£ftFNfE--fft8~8H5---fN 

~tl=Jjlfll=~-f;!;!!jf91ffi--41fit -PftAEUE;ES-1!¥ 

fiW;:li:::J::I::tB;l!lti::A!tfH8J!tfffS.-tf.=::tS=f!:lt=iflit5t6fttftfi5::-HNI!f!l!i 

IHa~--tHe- ettB¥rsta~=a~ttaH5-t=fHRftN&H-ai•-eweeet-Eijft 

~~~Hf!-tff!ltlNE't FH!j?-=8~ftt:=£1:!X--8J!ffif!Hr!::=Bfi!ff=ilf 

.flt-..J:tQi; fH!!S!:!iiH itti!!U 

~ SECTION. Section 3. Definitions. For the purposes 

of (sections t through 10]. t~e following definitions apply: 

(1) "Actjve duty11 means full-time duty other than for 

trai ni nq in the regular comp:ments of the United States 

dr•Y• air force, navy. marine corps• or coast guard with 

full ~ay and allowances. The ter• does not include monthly 

drills• suMmer encampments. Initial training. or other 

inactive or active duty for traininq in the national guard 

or re5erves. 

tl) "Disabled veteran" means an individual~ttE&_QB 

~~-l~A VETERAN AS PEEINEP 1~-IHIS-~~ who: 

(a) served on active duty; 

fuJ has been ~eparated from service ttnde~-honoreb+e 

eond?t+on~ By HONO&Aal~UlietlA&Gf; and 

(c) suffers .. service-connected di sabi I ity M 
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determined by the United States veterans administration to 

be-39*-e~~-dTsab++"9 IQ_B~ 301 D&-!D&f-2LSABLIMG. 

(3) •Eligible spouse• means: 

(a) the unremarried surviving spouse of a veteran who 

died while on active duty or whose death resulted from a 

servi:e-connected disability; or 

(o) the spouse of: 

(i) a QllAaLEQ veteran determined by the United States 

veterans administration to have a too; service-connected 

disability who is unable to use his employment preference 

because of his disability; 

(ii) a person on active duty determined by the United 

States government to be •issing· in action or a prisoner of 

war; or 

(iii) a handicapped person determined by the department 

of social and rehabilitation services to have a 100% 

disability who is unable to use his employment preference 

because of his disability. 

(4) nHandicapped person" means an individual certified 

by the department of social dOd rehabilitation services to 

have a physical OR MENTAL i mpaf rment that substantially 

limits one o~ more major life activities, such as writing, 

seeing. hearing, speaking, or mobility, and which limits the 

indiv-hJ-ual's ability to obtain• retain, or advance in 

employ_ment. 
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(5) (a) •Initial hiring" means a personnel action for 

which applications are solicited from outside the ranks of 

the current employ~es of: 

(i) a department, as defined in 2-15-102, for a 

position within the executive brdnch; 

(i i) a legislative agency 9 such as the consu•er 

counsel, environmentat quality council• office of the 

legislative a~dito~, legislative council, or office of the 

legislative fiscal analyst, for a position ~ithin the 

Jegislative branch; 

(iii) a judicial agency. such as the office of supreme 

court administrator, office of supreme court c1e~k, state 

law library, or similar office in a state district court for 

a position within the judicial b~anch; 

t~vT-a--un?~~--~-d~+~ed-T~~e-~-~1·-~or-e-pos+t+an 

w+th+n-the-~tene-un+ve~~~~y-~y~~~ 

fy~--~he-~~~ee-8+-ee.-+~s+ofter-o~-h+g~~-~dueetTon-for 

e-posTt+o"-w?~h~ft-~~-effYeet 

t•Yt-e-ee~+ege-~-e-~+t~on-w?~hin-tftft~-ec++e9~~ 

t•++t-a-~-or-prog~~~--e--~~n--•~ft+n--tfte 

post~eeondery-wocet+~-~eehft+ea+-e~~~Ton-~y~te~ 

~%~A--HN++r=-~=~fft£9=iN=l&=j~-~&t~=ta&_~-P8SfifSN 

lltiJ:Ii:ll--i'Hf-!!llttftlrNt-!:llttYEM~ 

~'It -fHf--9fH&f=Sf=!ii!HMt55t!!Hf!!-9f-ltt§Hfft--E9!feitH!i!C:EI!I! 

A::eBSiffB!t=H+fHfltflb\f-Afft€£t 
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f~ft-6-efiktf6f=EBB=~~8kki6f~ 

t•~~+ttfY++Yft+«IVl a city or town fo~ a municipal 

position, including a city o~ ~nicipal court positioni and 

tT~ttYt1Ytftt«V• a cou"tY for a county position .. 

including a justice's court position. 

CbJ A personnel action liaited to current employees of 

a specific public entity identified in subsections {a)(i) 

th..-ough (a)t+-xt~tVfffilYI of this subsection f5)t c•.Jrrent 

employees in a reduction-in-force poOl who have been laid 

off froM a specific public entity identified in subsections 

(a)(i) throu9h (a)t+xt+Ytt'IJft+ry> of this subsection (S), 

or curr~nt participants in a federally authorized employment 

program is not an initial hiring. 

(oJ ·~osition" ~ans a permanent or seasonal position 

as ~fined in 2-18-101 for a state position ~ a si•ilar 

permanent or seasonal position with a public employer other 

than the state. However, the ter• does not Include: 

(a) a tamporary position as defined in 2-10-101 for a 

stdte position or similar temporary position with a public 

e~ploy~r other than the state; 

(b) a state or local elected official; 

(c) employment as an elected official's immediate 

secret_,.u·y, legal advisor• kQURT REpORTER, or ad•inistrative. 

legislative• or other im•ediate or first-line aide; 

(d) appoint•ent by an elected official to a body such 
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as a board, commission, committee. or council; 

(e) appointment by an elected official to a public 

office if the appointment fs provided for by lawi 

(f) a department head appointment by the governor or 

an axecutive department head appointaent by a mayor, city 

manager, county commissioner• or other chief administratiwe 

or executive officer of a local government; or 

(g) engagement as an independent 

employment by un independent contractor. 

(7J (a) •Publ lc employer• means: 

contractor or 

(t) any department, office, board, bureau. commission, 

agency. eo+?e~ey---+ne+~d+n,----o----eommuft+tT----ec++e~~ 

~~$eCOftdery---w&eet+one+~eehfttea+---ee~er---or--~~ 

uftTyers+tyy ~tif%=--+NEtY9fHfi---t---~ 

titiiVf~5iJ¥y or other instrumentality of the executive, 

judiciat, or legislative branch of the governaent of the 

state of Montana; and 

(ii) any county, city~ or town. 

(b) The ter~ does not include a school district, A 

~MH~~efik~&fr A POSJSECDNOARY VOCAI!ONAL=If~~~ 

~IEB-DE-f~A~ ~E=tiatftti=ef=Bf&fN!§-8f=tii§tif~f&HE6~~~ 

f~~-~tyfBSil¥ -S~fH1 A COMMUNIJJ 'OLLEGE, THE 

allAB!l-!lLU.Gfl!ll OF HIGHER E QUCAI.l.ll!I.L-l.t!Ll!lltUAJ:I.L.UIU!li:..&.llll 

~~f~~ a special purpose district, an authority• or any 

political subdivision of the state other than a county, 

-b- SB Z 
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city. or toNn• 

(B) "'Substantially equal qual ifications• means the 

qualifications of two or more persons among who• the public 

employer cannot make a reasonable determination that the 

qualjfications held by one person are significantly better 

suited for ~he position than the qualifications held by the 

other persons. t~t=Sf8Rf8-5H;fEfffHt-~-fHf-BM1frf-£Qft 

~ttU.!t;tt£it:ftt=tfttt-8E-i'ffttfH-.Ij-Pf8EfftJtr6f-P8tftfS.t 

t9t--.Yftde~--hefteree+e-eendTt+on~--mea"s-a-~~eherge-~ 

sepe~~t+on-~rom-ee~?ve-d~y-ehe~e~~Tz~d-e~-ander-hafte¥Sh+e 

~ond+t+~.--~he--t~Tne+~~~-honoreb+e--d+~ehe~~~--eftd 

gen~re+-~-d~~eher~~---hut--dees--ne~--Tne+ude--d+~honoreb+~ 

d•~eftarg~-or-o~her-edM+n+s~~et+Ye-d?~eher9•~--efterse+e~ed 

e-s-e~l"te.,..-+ft&it li&ilerett+e.. 

tTet~ (a) •veteran• eeans a person who: 

(i) served on active duty during time of wa~ or 

declared national emergency or in a campaign o~ e~pedition 

for which a caNpa;gn badge was authorized by the United 

States con~ress or the United States department .of defense; 

and 

(ii) has been separated f~o~ service un~-heft~sb+e 

ee~~+en~ BY HONORABLE DISCHARGE• 

(bt The ter.. does not include a pe..-sGn--reee+•+~ 

r@~+~•~--pay--#~ea--~ft@--Yft+~d-~~te3-b8~ed-sn-+~~ft-o+ 

IIH-1-M..y--r,..;.ee B.ETIBED MEMQE& BF-A::::flflitil:ti=_!;e!!.fll!ll:lff Q.E 
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~NJTEP STATE$ ARHEO FORCES HHQ IS ELIGIBLE FOR OR 

~lNG A MllllARX BETIBFMENT ~lLOWANtf &&SED OM LENGTH Of 

~~_AHU QQES NOT INCLUDE ANY OTHER RETIRED ME~BE&__of__A 

~ REIIREHENJ SYSTEM, EXCEPT SOCIAL S~CUPITY,_ltlAI_LS 

~~I£0 IN WHOLE OR JN PART Bl_!Al REVENU~. 

t~ttLl21 •war or declared national emergency• Means: 

(a) world wa,. I., beginning on April b• 1917, and 

endin~ on November 11• l918t both dates inclusive; 

(b) World War II, beginning on December 7, 19419 and 

ending on o~ce~ber 319 1946, both dates inclusivei 

(c) the Korean conflict. •ilitary expedition, or 

polic~ oction, beginning on June 27, 1950, and ending on 

January 31, 1955, both dates inclusive; and 

(d) the Vietnam conflict, beginning on August 5, 196~, 

and ending on Hay 7, 1975, both dates inclusive. 

~~1-(Al "MENIAL IHpAIRMENT• MEA~~ 

ill SUFFERING FROM A QlSABil ITY ATTRIBUTABLE TO MENTAL 

&flA&UATIONt CERtBRAL PALSI£-f£1LE£ll• AUTISM, 08 ANT OTHER 

UfUROLOGICAttY HANQICAppiNG CONQITIDN CID~ELY RELAIEQ TO 

~aiAL_&fJARPATICN •No REQUIRIN'-I&faiafNI SIHI!AR la__IHA! 

~fQ_~IAlLY RETARQEQ lNQiytPUAl ~j OR 

tlit A~_O~ANlt DB. HENTAL ___ lM~A!RMENT THAT ~AS 

~IAH!~ ADVERSE EFFECTS ON AN INDIYIQUAt•S COGNITIVE QB 

~IlofiAL~llll~ 

!Bl-_JHE TERM MENTAL IMPAIRMENT pOES NOT _l~ 
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~LLSM_U&_QBUG APPICTJON ANP QOES NOT INCLUOE ANY MENTA! 

~l&~ DISEASE, OR QEEEtT THAI HAS BEEN ASSERTED ai_lHf 

l.lli!l.tllll!ALll.H!!l!!liJ!:I.L_f8f FERENCE AS _.! _ _pff'f~f__IIL_AIU 

~!!l!!AL CHARGE. 

~ew SECTION. Section 4. Employ.ent preference in 

initial hiring. (1) {a) Except as provided in lQ-2-402, in 

an initial hiring for a position, if a job applicant ~ho is 

a vetPran, disabled veteran. handicapped person, or eligible 

spouse meets ~he eligibility requirements contained in 

(s~ction 5] and claims a preference as required by (section 

6), a public employer shall hire the applicant over any 

other applicant with substantially equal qualifications who 

is not a preference eligible applicant. 

(~) ln an initial hiring, a public employer shall hire 

a disabled veteran QR HANQICAfPEQ__~ over any other 

preference eligible app1 icant ...,rth substantially equal 

qualifications. 

(Z) The employment preference provided for in 

~ubse:tion (1) does not apply to a per$onnel action 

descri~ed in subsection (5)(b) of (section 3] or to any 

other personnel dct.ion that is not an initial hiring. 

~~~ Section~. Eligibility requirements.~ 

No ve"t.eran, disabled veteran, eligible 

handicapped person is entitled to receive 

preference as provided in (section 4] unless~~ 

-9-
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f*t--h~-e-~~+~ed-S~e~~-e+~re~ 

trt--he--~s--~~+~ed--eeft~?"a~+y-~n-tfte-~a~~e~~ 

~ee~~-t-yee~+mMed+ete+y-befe~e-epp+y+ftg-~or-eMp+o~ 

t~t--++-app+y+~g-+&r-mu~e?p~o~-eoanty-~~-he 

he~-~~+fteft-+e~-et-~ee~t-3&-de,~T-.ed+ete+y-h-*~e-app+~~ 

~~-em~+eymeftt--Tft--~fte--eTty•-~own•--~--eeu~y--+n--wh+eh 

emp+oyeeft~-~-~ea~~~-end 

.UI HE !.S_A_UNIIED SIAifS CITIZEN; 

..(..Z.J.. Hf HAS RESIDED COt!JIJNU(JJSI Y-l.ti._1..t::l.f._UATE FOB AT 

l.f.All_l-llA!Llturull.AllLY....affll!if.-!EeLY.l.llli_fi!fL2-eLP:r.IIULi 

i~l-_lf-A£fLXING FQB HUNICJPAL OR COUNTY ~fLPYaf«<L-tif 

tl!i_B£ilUfU_fQB_AI_LfA~I-~Q_Q!YS_IMMfQlA~l-affQRf_AfeLll~ 

~PLQYMFNT _ltL-l.tt..L-'.li.l..L. TOWNt OR CQ!JNTY ItL._Wti.Kt:t 

~fLQ!MFNT IS SUU~HI; AND 

t'r-tll.l he meets those requi re11ents considered 

necessary by a public employer t.o. successfully perfor• the 

essential dut.ie~ of the position for which he is applyinq. 

ttt--iN--~~fB:_=£~~=ftf6fBftif¥---REi~ftf~ 

fl!~lill::fll::£l:tl~!l=±llx:;Mil'::Y HFft!llt=WH!ISE-!iE!t!ltEE-=fN=£~ 

A&~f~=fftBEf? FftR~5==fHE--B!l7iSc8£-6ff-EHftft¥M£Ni=fftfffftfH~ 

lill!!fltt:Sftlbit!tx=f.I:IMIIKt!=Xl!±:!UISf-H6Yf==Eb!:U!fi!--!!8NfANA=A!i 

tif2==H~-8F--BfEQft~-Af--ENf&¥=-tN~~!lR!!f~f8~=65 

~fF9-8N:HfS=£ERffft€6f~f=REtf62E=~==BfSFH1\Aif--Eft8fl 

~~f¥:tft~f8BM=l~t. 

Mf~ SEtTION, Section 6. Certification of handicapped 

-10- SB 2 
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dnd rehabilitation 

handicapped for the 

purpo~e of et~tployment preference as provided in [sections 1 

throu:}h 10]. 

~EW SECTION. Section 7. Duration 

preference. Subject to [s~ction 5]: 

of employment 

(l) a handicapped person 9 the spouse of a handicapped 

person as described in subsection (3)(b)(iiiJ of [section 

3], a disabl~d veteran, or the spouse of a disabled veteran 

as 1escribed in subsection (J)(b)(f) of [section 3] 

qualifies for employment preference as long as the disabliny 

condition exists; 

fZ) a veteran, as defined in [section 3], who is not a 

disabled veteran, as defined in (section 3]• qualifies for 

employment p~eference for ++few--Howeve~y--onee--he--has 

obte+~e~-s ffH~ po~Tt+en-be~eti~e-o~-the-e~p++eet+on--o~ 

the--em~+oyment--~~&Fe~eftee?--he--mey-n~t-a~e-~he-p~~e~eftee 

"'!".;." ~0 LONGFB_lJ:IAN ill l..Ll.EA&L.fW.L!llllNG SEPAil.Ail!I!L_E&llll 

:ifll.tl;;.t;--OR FOB NIL.J..Q~Llli.!ll ill 2 ill LllA!l.Lil!LUHIING [HIE 

f£E£LTIVE D!IE Of_IHIS ACTJ• WHICHEVE&_l~lf&, 

(3) the surviving spouse of a veteran as described in 

subsection (3J(a) of [section 3] qualifies for employment 

preference for as long as the spouse remains unmarried; and 

(-'tJ the spous·e of a person described in subsection 

(J){b)( ii) of [section 3] qualifies for employment 

-ll- SB 2 
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preference for as long as the person is missing in action or 

a p~isoner of war. 

~EW_stLILON. Section s. Enforcement of preference. 

(1) A pub1ic employer shall, by posting aftd QR on the 

appl icat.ion fornh give notice of the preferences that 

[sections 1 through 10] provide in public e•ployment. 

(2) A job applicant who belie~es he has an employ~ent 

preference shall claim the preference in writing before the 

time for filing opplications for the position involved has 

passed. Failure to make a timely employment preference claim 

fO&_A_POSIIION is a complete defense to an action ~GA&U 

LU_IrlAI-f~lJl~ under subsection (4)• 

(3) If an applicant for a position makes a timely 

written employment preference claim• the public em~loyer 

shall give written notice of its hiring decision to each 

ap~licdnt claiming preference. 

(4) (a) An applicant who believes he has not been 

accorded his rights under (sections 1 through tO] may, 

~ithin 30 days of receipt of the notice of the hiring 

decision. subait to the public employer a written request 

for an explanation of the public employer's hiring decision. 

Within 15 days of receipt of the reque~t, the public 

e11.ployer shall give the appl ic::ant a written e_xplanation. 

(b) The applicant may. within 90 days after receipt of 

notice of the hiring decision• file a petition in the 

-12- SB 2 
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dfs~ric~ cou~t in the county in which his application was 

receiwed by the public e•ployer. The petition must state 

facts which on their face entitle the applicant to an 

employment preference. 

(c) (i) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

tiM8 not less than 10 or .ore than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hi·red for the position. ~he AI Ttft: HFASING, THE public 

employer has the burden of ae~"g-e-c+eeT-show~-~e~-the 

e~~eftt-we~-ne~-~~hs~e~~a+~y-eqae++y-que++f+ed--wTth--t~ 

p<!r~on-hi-1'e<! e&lltl.ti.L.ill....A....£l!.UDIIIl£&Aiitf..DE THE EV I QENCE_ll!!I 

~ftfLQ!f&__!AOE A REASONABLE QEIEBMINAIION PUR$UANT 10 

~~LlDti-Lal~ECTIQN 3) ANQ lH~ APPLICANT HAS Ttl~ 

BURQEN Qf PBOyiNG BY A PBEfONOfRANCF.QF IH~~ENCE THAT Hf 

~REFERENCE fLlGIBLE APpLICANT. 

(ii) The tiae to appear provided in subsection 

(4)(c)(i) may be waived by stipulation of the par~ie$• lf a 

tim@ to app~a~ has been specified pursuant to sub~ection 

(4)(c) (i)t the court ~ay, on ~otion of one of the parties or 

on stipulation of all of the partiesw grant a continuance. 

(iii) If the public a•ployer does not carry its burden 

of proof under subsection (4)(c)(i) AND THE tOU&T HAS EOUHQ 

ItlAI--IHf--AefL!~a!_l~ A PBEEEREMkf fllGJBtE APfL~AHl• the 

court shall order the pub1ic employer to reopen the 
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selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only re•edy for a 

violation of [sections 1 through lO]• and a court may not 

grant any other relief in 30 action for violation of 

(sections through 10]. 

(d) Failure of an applicant to file a petition under 

subsection 

petition. 

(4)(b) within 90 days bars 

If a public employer fails 

the filing of a 

to provide an 

explanation under subsection (4)(at ~ithin 15 days and a 

petition is filed under subsec~ion (41(b)• the court shall 

order the public employer to reopen the selection process. 

(e} The Montana Rules of Civil Procedure apply to a 

proceeding under this subsection (4) to the extent that they 

do not conflict with this subsection (4)• 

~E~IUH. Section 9. Adoption of rules. The 

department of administration shall adopt rules implementing 

[sections 1 through 10) and shall consult with the 

department of social and rehabilitation services in adopting 

rules governing certification of handicapp~d persons for 

purposes of Lsections 1 through to]. The depart~ent of 

administration's rules apply to all public employers, local 

as well as state. 

~l~tilllN& Section 10. Conflicts with federal law. 

[Sections 1 through 10] do not apply to work or positions 

-lit- SB 2 
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subject to federal laws or regulations if application of the 

employ~nent preference conflicts with those 1 aws or 

regulations. 

Section 11. Sec~ion 10-Z-402, MCA• is amended to ~eadl 

"10-Z-40Z, Superintendent to be given veteran•• 

preference. In the se1ection of the superintendent of t~ 

Montana veterans• homet the departMent of institutions sha1t 

~+~re~eT~ftee-to-ve~ersn~-es-~e~Tfte~-Tn-*8~-l~ apply \bl 

w:.e..fettUK.e......Q.J:.iln.t.J:u:1_J;.O ye tee a ns apd d j sable d_y_e~.L._bld, 

naX-~he preference granted to_gtbe£~soos. by (sections_& 

throuszh_l.QJ·• 

5~e~e"-trw--Seet~n-~9-3-+Q3y-Mt•y-~s-emended-~o-rea~ 

·~9-~t83.--Pe~~ed-&+~t+net?on~---NDth~n~--+n--~~ 

ehap~er-~he++-prehTeTt-any-~u~+~e-or-~rTv~e-eap+oye~ 

ttt--~rom--enfere+ng-s-d+~~eren~+at+en-&esed-eft-mer+tat 

~te~c~y-a~ey~-phy~+ee+-6r-me~~e+-hend~ee~ 

tgt--when-bft#ed=on-th• preferenee-arowTd~±D=t~aa 

~g---Ui;t 

tA±--when--~S§e6---en---e---bone---~de---~eapetTon~ 

~a+~~e~T~--reesertab+y--fteee~~sry~o-the-ner~a+-e~re~ 

~-the-p~t+cu+er-~~+nes~~ or 

~--where-'ttle-tt+.ff-·ere-ftt;i"et+&n-+s-besed--oft--rfl!e'!'ertehf.• 

f-e~or~-other-than-~~ 

trt--~~em--ob~erv+ng-~he-~e~~-~-e-bone-T+de-~enfer+~f 

system-&r-efty-eone-~Tde-emp+oyee-befte~~~-~+ert~--~ueh--es--t 
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ret~rem@n~--~en~+eny--or--•~o~nee--p~eftT--wftTeh--~-~-8 

subt&r¥H~e-~evett~~e-~pe~e~--o+--th?~--eh&p~~--exe@pt 

~"et--no-~aeh-emp+oyee-b~~+t-p+on-she++-exeuse-the-~e++ure 

~o-~e-~ny-+nd+v~d~e+~-er 

t~t--¥rom--d+~~er~+ng--~--otherw+se--d+se+p++n+ng--an 

+nd+vTdue+-~or-~ood-eeuse.• 

5ee~+on-i3w--5eet+on-~9-3-~9~y-M€AT-?~-e~ded-to-ree~• 

·~9-~-~e~--EM~oyMe~--ef--~~t@--e~d-+6ee+-~e·e~~~ 

pe~onne+~--t~t-stete Exeept 83=-proytft~±D==Csact±~ 

~O==±B~to~--end--+oee+--qovernmen~--off+e+e+~--snd 

superv~~ory-per~oftfte+-s~+-~e~~eppo+n~~-~s+g~treTny 

~e+aetey-and-pPomote-p@~~~ne+-en-t~e-~e~T~--of--~rTt--on~ 

que++++eet+ons--w+thou~-re~er~--to--reeeT--ee+e~-rel+~Ton? 

~-~-po++~~e+-~d~~~y-~eXT-e~~-mer+t~l--~te~asy--phy~+es~ 

or-men~e+-ftftnd+e8pT-or-~+one+-or+g+n. 

t~t--A++--~~e--ftnrl-+oee+-go.ern~ntet-eqen~+e~-s~e++• 

tei--promu+~e~e-wr+tten-d+~e+•~-te--eerry--out--th+s 

po++ey--ant~--to--g-ae..-en+ee-eqtte•-elftl'"i",.,.meM-op-p&r't:an+tTo!'!'~-et 

~++-~we+~-8¥-state-eftd-+oee+-ge.ernment~ 

tbt--r~er+y--rev+ew--the+r--pe~~onne+--prect+ees--tc 

~-eomp+Tane~ 

tet--condaet---eon~+nu+n9---or+enta~+o~ ·--an~ra+~ 

p~re~s--w+th--emp~es+s--oft--~~n---re+st+o~---end---~eTr 

emp+oy•e~pree~e~ 

f3t--~he-depa~~-o~-~.+n~~ret~eft-sha++-+ftSare-~~ 
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~ntT~e--ex~~+oft--proee~sy--+ne+od+ng--e~e~~e+--~ 

~e+Tf+eet+~-+s-4~-4~-bTe~w 

t~t--•ppo~nt+n~au~+t~-~he++--e~re~~e--eere--to 

+nsare-uti+~~~Oft-~-~~+~~oop-per~en~.a 

~tH SECTION. SECTION 12. THE ApfLICATION Of Ab 

f.!!.e.L.Illi!.E/ii.1RI;_E.E.&f!;CE AS PRQ\IIOFD f!lB._l!l [SEC II O!;S I THRQLIGH 

~2 10-Z-402 BY A PURLIC EMPLOYER AS OffiNfD_lH_LSftiiQN 

JJ MAt NOT BE LONSIRUEO TO CONSTITUTE A VIOLA!~ DE THIS 

!;.!:!AllER£ 

~flLSllliiJJ;, SECT! UfLI..h__ItlE APPL IUllli!L_!IE.__Ali 

fMPLIJl~f!;! PREFERENCE AS_f&U~Q FQB IN (SEC!IO~_I~ 

121-A~Q_lQ~~iPZ_lll_A_PUalit_~QYEA~_Q~fll-lH-l~ECilQM 

JJ_MAI NOT BE CONSTBUFQ TO CQ!;SIIIUTE_&_ VIOLATIQH_ QF THiS 

Cl!Af!EB.£ 

bfw=s£~ft8Hr=-5fEfiBN t~w--S~8MfS&fati=:Bf==D6~=:f6£H 

fti~tif=£HetB¥fft-SHatt:§H~8-EaEH-Rf§ytAB-Sf5~ 

~tf~F--t==aEe&Rf==~faiNfN6--96fA-8f6AR9fH§=YEfFftjftS& 

fllf!.tft!l!fM::!ItiM!!::.fHE=ff\ftlffSf8HS--!If:::JHtttHy 

~~Lll~ Section 14• Repealer. Subjee~-~o-~eet+on 

~6t3ttftt-e~-~~~-eetT-~et+ons--ie-~-r6*--~hreagn--~s-~-ra~ 

14Hy- ,,..,_,."l'"'"+ed,. licrl.Qtl!i_l!l='=llll_ItlB.llllJitL~Q=Z=Zl!!l~ 

~RJ;.PEA!EQ. THIS RfPE!L-AfeLlES-&f!BOACTIVELY-IO__aAB__!«X 

UilJL_.Df VIOL AIIOIL_OB APPLICAIUJH_ OF 11!-cl.llL_I~ 

.l.ll--l=Zll.ft_ItlAL.t!AL«<JLJU;fH_fiEQUCEQ TQ._~lfl:.L-llt!J;JliU_QII 

liQL_Iti.L J!JQGMEbT IS FINAl t ON [.~_EffECUVE DATE OF THiS 
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K!Ja_Uil!I.Lll!tPll._~2 201 THB..Ql.!~~ll=Z~tiALHAyE BEEN 

&EI2l!llo 10 JUDlLf:lf.!ii.L..lltJHllER OR !;OLII:IE JUOGHENT IS FINAL.!_ 

a!LL!tlf_ffllCILY.L.PAI.LllE._Ilil.L_AUJ___.A.tl..f.___f!;BIJ!.t.EA BL E, No 

~_fQfi_-A__VIDLATION Ot-lQ-2-ZQl !lJR~tl 10-? 206 MAY 1!.1; 

~_u~~(LlON 81 Of THIS ACT, 

~~-SftLIDH* Section 15. Severability. If a part of 

this act is invalid• all valid parts that are severable from 

the invalid part remain in effect. Jf a part of this act is 

invalid in one or ~ore of its applications. the part remains 

in effect in all Vdlid applications that are severable from 

the invalid applications. 

~EH-SE~. Section 16. Effective date 

applicability ---~v+ng-c~o~. (1) This act is effective on 

passaqe and approval. 

(2) Except as provided in su~ee~~Oft-t3ttbt SECTION~ 

iS ~~. this act applies only to positions that are filled 

after the effective date of this act. 

t~t-tat--£ubje~~--~---~e---ep~++eeh+e---ste~ute---o~ 

++~tet+ons--end-to~u~ee~+on-t'ttety-e-e~e+m-#~-¥To+s~+on 

o+-*a-r-re~-throb~h-~e-~-~86•-·~~he~-~-"ot-+t--T~--pend+ft~ 

~~--eo~rt--on-t~e-~ffee~Tye-~ete-of-th~~-ee~~-mey-be-pu~~ued 

uftd~-e~d-mast-be-g~er~e~-fty-te-~-~e+-~hrou~-~~-~&6. 

fbt--Howe•e~T-~-on+y-re++ef~het-~-be-~re~~-on--a 

e+e~m--~e~er+bed--+n--~ttb1ee~TOft--t~tet-+~-t~~-p~oyTded-~ 

~eet+on-&~4ttett~+T-oT-~h+s-ee~T-~d-~he-eoor~-may-~~ent-no 

-!8- SB 2 
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lf~U•(. COMMITTEE OF THE WHOLE AMENDMENT 
I: 10 p.m. 
12-15-83 

MR. CHAIRMAN: !MOVE TO AMEND SENATE B111No_2 ___ _ 

I H I R 0 •ea.;j,~.g copr ( -.!!.b..!!.i 
color 

Page 8, I ine 5 
Following: ''veteran'' 
Insert: ~or handicapped person'' 

~'--..._ 

~ 
REJECT 

)7 
5TATF PULl ':C. 
~~~··o. 1.,4, .. ' 

AS FOLLOWS: 

-/1!>1 . --/fl .. . }(,. 
BERGEI~E 

JOURNAl 

~··;-. ~' ';r--
1 

·' 

·.::/~. 
.f,i}' 

COMMITTEE OF THE WHOLE AMENDMENT 
1: 15 p .m 
12-15-83 

2 
. MR. CHAIRMAN, I MOVE TO AMEND SENATE _________ BrliNo ----

IH 1 RD reaomg copy 1. BlUE AS FOLLOWS: 
color 

Amend House Judiciary 
Committee Amendments 12-15 

On page 3 of 10 under ''duration of preference'' on insertion 11ne 

~ 

Strike: HS'' 
Insert: "10'' 

~ 
REJECT 

STAT£ PUB. CO. 
H~i,.no, Mu"' 

/~, 

J;d.~~~~~~ 
PAVLOVICH ..... •• 1 . 

JOURNAL 



4:30p.m • 
12-15-83 • A!~~ COMMITTEE OF TflE WHOLE AMENDMENT 

:f5-v·' 
{~ Mit. CHAIRMAN, I IIOYE TO AME>II)' -------·_·_ ----­

~~NATE 2 

THIRD 
.. -- readri'IQ COJ.lV ( 

BLUE AS FOLLOWS: 
c.olor 

1) House Judiciary Committee Amendments of 12-15, under 
"Remove residency/citizenship" on page 2 of 10: 
Strike: Amendment 11 

2) Page 8, line 11 
Following~ ''requirement~.·· 
Insert: "(1)" 

3) Page 8, line 14 
Following: "un-less., 
Strike: ":" through "(4)' on line 22 

4) Page 8, following line 24 

Bill No ___ _ 

Insert: "(2) In addition t~ the eligibility requirement 
provided in subsection (1), any veteran whose service in the 
armed forces forms the basis of an employment preference 
under [sections 1 through 10] must have claimed Montana as 
his home of record at entry Into the armed forces, as indicated on 
his certificate of release or discharge from active duty 
(DD form 214).' 

8 
REJECT 

1/"! 

~ 

\ - . 

. .. :b.~ ..... )L"t\: ... :: .. ::::: .. >::::::: ..... 
KITSELMAN 

STATE PUB. CO. 
H.!teno, Mor>l JOURNAl. 

, / 

~~~0 \,-0 

'/' 

Amendments to Statement of Intent 

House Judiciary Committee Page 6 of 10, line 16: 

Following: "job." 
Insert: "Where applicable on scored exams or structured 
interviews, the range for substantially equal will be within 
5 percentage points." 

9 
REJECT 

STAT f. P~- CO. 
H~•n.1, Moh1 

c0:~o~_,-.? 

,,. 

. 19 

C'-:. ~ r' c-

- r. 
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,., ,~,_; 
'('.~ COMMITTEE OF THE WHOLE AMENDMENT 

1 :30 p.m. 
12-15-83 

MR. CHAIRMAN, I MOVE TO AMEND SENATE B'IINo ~--'2 __ 

T H I R 0 reading copy r 

Page 6, line 12 

BLUE 
""C''iir 

AS FOLLOWS: 

Following: 11 persons.'' 
Insert: ''In a scored selection procedure the range for 
substantially equal will be within 5 percentage points." 

Amendments to Statement of Intent attached. 

9 
REJECT 

/""") 77(-€ 
./ BR!.tJO 

~-?<:~ 
. ' . I 
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STANDING COMMrrTEE REPORT 

" ..... !?.~.'?.~'!":>!1.r. .... ~.S..< ........................ 19 8} ...... . 

MR .•...• S.I?~!!.t ......•.......................... 

We, vour commit1H on .................................... .rl.U.Ql:C.W¥. ... ~·················"··········"················-··············· 

having hid under c:unsider11lon .................................... .SBN.AT.i ............................................................. Bill No.~ .............. . 

third «adlng copy ( blue 
CCiOI 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING PREFERENCE IN 

PUBLIC EMPLOYMENT FOR CERTAIN MILITAR~ VETERANS AND HANDICAPPED 

PEREONS AND THEIR ELIGIBLE SPOUSES; AMENDING SECTIONS 10-2-402, 

49-3-103, AND 49-3-201, MCA; REPEALING SECTIONS 10-2-201 THROUGH 

10-2-206, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN 

APPLICABILITY DATE." 

Respectfully report It foflowt: That ........................... SJ:NA!l!E. ....................... ,n ......... ; •••••.•••••••.•.•..•••..•... Bill No .. /? .......... . 

be amended as follows; (See attached sheets']... through \0) 

!\OK~ 

STATE PVB. CO 
HeteiU.Mont 

~0?. ......................... . 
DAVE BROwN'~ Chairm.an. 

' 

~nd BB 8 as follows• t..c! ltJ 

Remove Residency/Citizenship ....................................... - ............ .............. 19 ........... . 

1. Paqe 8, line 14. 
Following: •unless• 
Strike: •:• through "(4)" on line 22. 
Insert: "he entered the service while residing within the state 

of Montana and• 

Eligibility/non-regular components 

1. Page 7, 
Following: 
Insertr •a 

lina 4 
•oF• 
regular component of• 

Remove 30% disability 

1. Paqe 2, line 13. 
Following: "disability• 
Insert : • aa" 

2. Page 2, lines 14 and 15. 
Strike: "to be 30% or mora disabling• 

Honorable discharge 

2, line 11. l. Page 
Strike; 
Insert: 

•under honorable conditions• 
"by honorable discharge• 

2. Page 6, following line 12 
Strike: subsection (9) in its entirety 
Renumber: subsequent subsections 

•~ntal impairment 

1. Page 3, line 9. 
Following: •physical" 
Insert: •or mental" 

s~~n;~·~· 

......................... ..... .... .. ............................. ''"'ct.;;;~~~:···""" 

; 



, .. ~ -SIOING CO IOfUfiOA IOOOIT-

~·lO· 

!nclude univprsit)' sxstg 19 

1. P•u;a 4, following line 9. 
Insert: "liv) a unit, as defined in 20-25-201, for a position 

within the Montana university system: 
(v) the office of cOIIIIIlissioner of higher education for a 

position within that office; 
(vi) a college for a position within that college;• 

Jlanumber: subaequent s.ubsections. 

2. Page 4, line 16. 
Strilte I • IV) • 
Insert: "lVIiil" 

3. Page 4, line 19. 
Strike I 0 (17) 0 

Insert: "lVIii)" 

4. Page 5, line 22. 
Following: ·~niverei~YT" 
Insert: •college, including a c~unity college, university,• 

5. Page 6, lines 1 and 2. 
Strikei "A COMMUNITY COLLEGE," 

6. Page 6, lines 3 and 4. 
strike: ·~· through "SYSTEM," on line 4. 

Remove CO!pliance report 

1. Page 15, following line 6. 
Strike: Section 14 in its entirety 
RenUIIIber: subsequent sections 

2. Page 16, line 8. 
Strike: "15" 
Ins~rt: •IT• 

Duration of preference 

1. Page 9, line 19. 
Strike: "10" 
Insert: •!Y 

( 

• 
~ 

lf110 
Technical amendments ................................................................... 19 ........... . 

1. Page 1, line 20. 
Followinq1 •veterans" 
Insert: "and disabled veterans• 

2. Page l, 
Following: 
Insert: • 

3.. Paqe 2, 
Followir~g: 

line 24. 
"veterans• 
disabled veterans,• 

line 9. 
"individual" 

Insert: •, 
section," 

whether or not he is a veteran as defined in this 

4. Page 2, line 21. 
Folleying: •a• 
Insert: "disabled• 

Legislative intent 

1. Paqs 1, line 19. 
Following: "Purposes. • 
Insert: • Ill" 

2. Page 1. 
Following: line 24 
Insert: "12) The provisions of [sections 1 through 8], excep~ 

for costs and attorney fees, are intended to rgedy the 
uncertainty, windfalls, burden on the courts, burden on the 
state treasury, and public concern caused by the interpretation 
of the fo._r preference provhions in conflict with 
long-established customs and practices by public hiring 
authorities. It is the legislature • s finding tbat. the 
provisions of [sections 1 through 8] , except for costs and 
attorney fees, declare the original intent of 10-2-201 through 
10-2-206." 

Clarification of bar to enforcement action 

1. Page 10, line 10. 
Following: "claim" 
Inser_t: •for a position• 

2. Page l.O, line 11 
Following: •action• 
Insert: "in regard to that position• 

STATE PUB. CO • .................. 
. ....... ., ................. ·····--·-················ ---···-··· ·---······c~;;m~;;~--

, 
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5<{/ID 

.•....... ······ . ... ············•········ .......... 19 .....•...... 
Show cause hearing evidentiary standard 

1. Pa<Je 
Strike: 
Insert~ 

11, line B. 
"The" 
"At the hearing, 

2. Page 11, line 9. 
Following: "of'" 

the'" 

Strike: remainder ot line 9 through "hired" on line 10. 
Insert: "proving by a preponderance of the evidence that the 

employer made a reasonable determination pursuant to subsection 
(8) of (section 3) and the applicant has the burden of proving 
by a preponderance of the evidence that he is a preference 
eligible applicant" · 

3. Page 11, line 17. 
Following: • (4) (c) (i) • 
Insert: "and the court has found that the applicant is a 

preference·eligible applicant.• 

5HHE PUB. CO, 
H•l•n;~, MOnl. 

.............. ............ ····· ·························-- ·········c~i~~n: 

' 

48th Legislat~re 
(p~{O 
~ 

2 

l 

It 

5 

6 

7 

a 

9 

~- .juJ.,c\3-r~ cu~"'""\l~ ~~ \.o ~ 'Si\l·;z__ 
'SW~ ~ \ 1'\ \:e.Al: ~ ">trol:c.. ~i<e. ~~ -.re.r:;.,C>'\ • 

STATEMENT OF INTENT 

~ 
11'\S?.(t: 

A stateaent of intent· Is provided to address the nature 

of the e•ployaent preference granted ·in the bill. The 

Jegisl~ture intends ~t public employers seek and hire the 

aost qualified persons for positions ·In public ••ployment. 

It is also the intent of the legislature that the nature of 

tha preference is a relative one in that it Is to be applied 

10 as a •tie breaker" among two or more applicants for a 

11 position who have substantially equal qualifications. 

12 Substantially equal qualifications does not .ean a situation 

13 in which two or more applicants are e•actly equally 

1~ qualified. It means • range within which two applicants must 

1~ be considered to be substantially equal Jn view of the 

16 qu•Jifications set for the jobe WHERE ApfliC68Lf QN $COREQ 

17 flAtlS __ QR STRUCIUBEQ INTERXLEWSt THE RANGE FQ!_i~IlALLX 

18 ~QUA~lLL_B~-WliHIN 5 pERCENTAGE PQINTS. Qualifications 

19 should include job-related kAowledq•• skill, and abilities• 

lO The I e-3 is l ature recognizes that public e.ap 1 oyers use a 

Zl variety of scored and unscored selection procQdures such as 

22 convenLiona1 written examinations, training ~nd experience 

23 requiremer.t! •• perfor:nancf." tests, structured oral interviews• 

~4 or co•binations of these. The leqisldture does not intend to 

l5 specify the tvpe of selection procedure to be used by a 
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public ••ployer. 

A stateaent of intent is also required ror thi$ b;ll 

bec~u3e 4~tfon 9 requires the departaent of adMinistration 

to adQpt rules i•ple .. nting sections l throuqh 10 and to 

consult with the depart .. nt of social and rehabilitation 

services l_n forJMilating rulq for the certtftc•tion of 

handi~apped persona. 

The legislature Intends the rules to adequately provide 

for tha ad•inistration of the eMployment preference 1••• but 

to Include only those rules that are reasonably necessary to 

implement sections 1 through 10. 

It is th• desire of the legi5l•tura th•t th• d&part .. nt 

take a11 necessary steps in forMUlating, proposing. and 

adopting rules to ensure that the public, particularly those 

persons and organizations that have shown past interest in 

the e•ployment preference law, is afforded sufficient tl•e 

and opportunity to p•rticipate in the rule•aking procedure. 

The department should give such notice •nd hold such 

heari"gs as will ensure adequa~e public particip•tion. 

Q~Jes adopted by the departMent apply to alJ initial 

hirings to positions by al~ public ~mployers. In for.ulating 

its rules the depart .. nt should take thi5- into consideration 

and adop~ rules that c~ be used and appll•d by the broad 

spec,tru• of s.;tat:e and toc:eJ puDJ ic e•ployer5 subj~t to 

25 s•ctfons 1 throu9h 10. 
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I~ is the intent of the legislature that the departaent 

for•ul&te and adopt rule$ relatinq• but not ll•ited• to the 

follo~ing matters and ~ake into account the following 

considerations. 

Ill tlaimln<J preference docu..nt•t.ion and 

verification. Rules relating to the job application process 

should inc·lude the manner in which a praterence should be 

clai .. d when a job Is applied for. They should pre5cribe the 

meens by which the applicant ~st docuMBn~ and subMit 

evid~ce of such things •• the applicant's status as a 
"""'~ te$•a.# ..::.\.e.. \>(. ~..l"'ll-.e ..-.Oc£, 
"vete·ran• disabled veteran. handicapped pe.rson .. or e1 iqible 

$pouse._ It Is the intent of the legislature that rule5 for 

claieing and docu-••ntinq a preference do not. place 

unre~onable burdens upon applicants• 

(ZI Handicapped persons certJficdtfon. The rules 

should provide that a person will not be denied handicapped 

status and certification merely because of his current or 

for-r eaploy .. ntt ~hould •ddress the matter of what 

constitutes a physical or •ntal iapat r-nt that 

substantially limits one or •ore Btajor life activities• and 

outline in what instances a physic•l or .. ntal iMpair~nt 

limits a person's abi1tty to Dbtaint retain• or adv•nce in 

employ•ant. The dP.part-.nt •ar wish to do th;l by • 

coiRbin•tion- of • state .. nt of general pr,nciple$ and 

sp~ific examplAS• 

_,_ 

, 
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Rules should provide for a certification process thdt 

allows. when appropriate9 permanent certification of those 

iapair•ents considered to be per-.nent in nature. .. 
procedure for extension or loss of certification should be 

S provided for tho•e instances in which a handicap is or may 

6 ae t .. porary. 

C3) Military conflicts. The legislature intends the 

8 rules to apply federal law to determine what constitutes a 

9 ca~pai~n or expedition for which a campaign badge is 

10 ~uthorized by the· Congreas of the United Stat:as or 

11 department of defense. 

12 (4) Honorable discharges. The leqislature intends tha 

13 rules to apply federal law in defining honorable discharges. 

lit f5J Hiring decision notices and explanations. The 

15 legislature Intends the rules ~o provide for the for• and 

1~ content of written notices of hiring decisions, includinq 

11 whether the positlon w~s obtained as the result of 

18 application of the preference by the public employer, 

lq writtan requests for explanations of hiring decisions. and 

20 written explanations of hiring decisions. 

21 f6) Reopening of 5election process. The legrslature 

22 inten1~ the rules to Provide for a method of reopenrnq the 

Z3 selection process for a JOb should a court order th~ 

24 selection process reopened• and include~ method of qivrnQ 

~5 notice to thos~ who ap~lted for the job tnforminq them of 
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the rsopening and the reason therefor. 

ill Jobs subject to federal 1•~· The 1egi5lature 

int•nds the rules to identify or provide, a method of 

iden~ifying work or posi~ions to whicn the ••ploy~nt 

pref.rence does not apply by virtue of section 10. 
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