HOUSE BILL NO. 9
Special Session
Introduced: 12/12/83

Referred to Committee on Judiciary: 12/12/83
Hearing: 12/12/83
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INTRONUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A
PREFERENCE IN PUBLIC EMPLUYMENY £OR CERTAIN VETERANSy THEIR
ELIGIBLE SPOUSESs AND HANDICAPPED PERSONSy APPLYING THE
PREFERENCE TO INITIAL HIRING AND PROMOTIONS; PROVIOING FOR
ENFORCEMENT OF THE  PREFERENCE;  AUTHORIZING AND REQUIRING
CERTATN AGENCIES TO ADOPT RULES; REQUIRING THE UEPARTMENY OF
ADMINISTRATIUN TS DREVFLUP A COMPREHENMSIVE JOb CLASSIFICATIUN
PLAN FOR SUBMISSION T0 THE 49TH LEGISLATURE; AMENDING
SECTINNS ?-18-102y 10-2-2019 10-2-202s 10-2-20%s 10-2-206y
AND  16-2-402y MCA; REPEALING SECTION 10-2-203s MCAT AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY

DATE ™

BFE 1T ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA:Z
Saction le Section 10-2-201y MCAs is amended to read:
"10-2-201. Puarpos=Purposes. Fhe purpese purpgses of

10-2-24ky _10-2=202y 10-2-204 through 10-2-206 apd [section

5] +e-—to—~provide——for-—preference——of-——vetertmay——-their

dependents-—and-——onremerricd——surviving-Ipousesy-and-certain

disnbled-eivitians—-in-eppointment—ond-—employment-—in-—every
pub++c~*department—ond-upon~a++«pub++c—works4af—the—state—ef

Montans—and-of—any-county-end-cvty—thereof are to _facilitate
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the c:habilitatione ceadjustmecty and reintegration of
certain_ militory veterans into the civilian labor forges to
facilitate _the yehahilitatjon and entry of _handicagped
persops_into the civilian labor forces and ko recognize past
employnent  disccimination __agaiost . those _handicapped
persons."

Section 2« Section 10-2-202+¢ MCAy is amended to read:

%10-2-202. Definitionse For purposes of 10-2-201,
L0-2-2uls 10-2-2Q4 through 10-2-206 2and [sectijon S]s the
following definitions apply:

t14-—Fheterm-“veterany®™—peans—personss

toP——who—served—irn—the-—ormed-—forces——of—the-tnited
Stotes—in-time-of-mar—or—deciared-nationstemergency-and-who
have-Been—seporated—from—service—upon—conditions—other—~than
dishonorebiet—or

tht-—who-after-danvary—3ty—1955

t+¥-—verved--—on--ectivemititary—dut y—for—more—tihon-186¢
doays—or-—were—discharqged-——or-—retesased——becagse-—-——gf——-—g
seryvite—connected-d+sobr ity t—and

ti+ri~were-honorablty-dvachargeds

23— -Fhe—term—"war-—or—-dectared-—nationat-emergency®
netotess

tar——Fhe—civit-Nmrs

f8y-—Fhe-Spantsir—dmerican-kWars

fey——Fhe-Phitrepine-insarrestions
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$dy——norid-dar—ty-between—Aprit-6vy—131Fy--and--November
tivy—-19tSy—both-dates—inctusives
tey——Heartd——Har——ify-—betneen——September-—16y—1tHr8y—and
Becemper-3tvy—1946y-bath-detes—inctusivet
ff1——#ﬁe*-ﬁoreun*~conf++ctv——m+++tary—-e:ped§ticﬂ1—4-07
potice-—aetiony—between—done—26y—1358y—and-donuary—3iyr—1955y
poth-dates—rnciusivel-and
fqﬁ—-*he-Vietnan“eonf*+et-betueen—ﬁugnat—5y—-{964v—-end
Hay-¥Fr—19T5v—both—daves—inctusives
f31—-¥he——tern——'sufviving-spuuse‘-neens—nn—unfemarfied
surviving-spouse—of-a-veterans
t4t-—Fhe-word-"percent®——means—pereent—eaf-—the-—totod
aqgraqote—-pornts—of—the—exenimmtron—raferred—tor
trajping_iq the regular components of the Upjted States
armys _aiy force, navys marine corpss or coaskt guard with
full pay and allogwances. The terw does not include monthly
drillss summer encampmentse jnjtial trainings Or _other
ipactive or active duty for training in the gatiopal guard
aQr [eSErvess
£2)  “Applicable position™ means 4 _permpanent pasition
or._sexsonal position as defiped . ipn 2-18-101 for a _state
ition or imil . . 3 s it
public empioyer pther than the statee Howevers the term does
not _includes
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La) a _temporary position as defined.in 2-18-101 for .4
stake_pesition or a similar temporary position with a public
employer other than the state:

tb}__a_state or local elected offijcials

tc) _emplovment a3s an_ elected officCial's ianediate
secretarys. lenal advisors or administratives legisiatives or
other tmnediate or first-line aidei
ds_a boards commissions commitiees or councils

{el _appointment by an elected official to a pubplic
office if the appointment is provided for oy lawi

1E£)1. 3 depariment bead appointpent by the governer or
an. executive departmeot  head appointmeot. by a mayors City
manag:ra _county compissioners gr gther chief admipistrative
or executive officer of a local governmenti_or

] engagement as an indegendent contractor or
enployment by an independent coniractors
13} "Disabled veteran®™ means an individual whasz

{a) served pn active duty;i
1b)  has been separated from service under honorable
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4a) the unremarried surviving spouse of Q wartime
vaterao_who  died while on active duty .or. whose death
resulted from a service-connected disabjlityi

(o). the spouse of a disabled veteran determined Dy the
United _ States veterans adeinistration 1o _have a 1003
saryine-coqnected disability who is peevented. From _entering
the work force because of pis disabililysi or

{c)_ _the spouse of a wartime veterans as defined in
subsection (133€330i} of this seciiens who was__on acltive
duty and who _is__officially known go the United States
governuent as missiog in sction or as a prisgner of ware

151__"Hangicapped person® means an individual certified
fy_the_ deparimeot.ocf social and cehabilitatiga services tfo
nave 4 physical _or mental impairment that substantially
limits ope or more major life activitiess such _gs writiogs
secings hearindy speakings or mobilitys and which limits the
individual®s akility Yo obtaine retdine o1 advance . in
employment.s

{6} _(a) "Initial hiring” means a personogl_Jdction for
whica _applications are sclicited from outside the ranks of
the curreot employees of:

{i) _a. departwent, as defined ia 2-15%-102, for a
position within the executive branch:

fiil & _ legislative  2gegCys such _as the consymer
caunsels environpental quality. councils _Office of the
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legislative auditors Yegislative couocils or office of the
legislative fisca) apnalyste for _a . position within the
legislative hranchi

4iii) a  judicial agencys such as the office of supreme
court_adaministrotors office of supreme court clerks state
low librarys or similar office in a state district court far
a4 position within the_ judicial branch:

{iv)l a .uniis. . go defined in 20-25-201s for & position
withip_khe Montana upiversity system;

{¢)__the office of commissioner of higher educatson for
d4_position withipn that office;

ivi) a ¢ollege for 2 posixion within that cgllege;

{vii} a center or program €or @ pasition withio. the
postsecaondary vocational-technical edusatian systems:

Lviiil a gjty or town for a municipal .positions
including a cjity or mupicipal court position;i

lix) a__county . for _a county positioos  inCluding _a
dustice?s court positions and

{x) goy. other political subdivision of the state not
staffed by employces of _a cCitye towne or county for _a
neositigon with that political subdivisiens

{b} A personpel_action jimited to current employees of
a_-specific public entity idectified in subsections (alfil
throygh_(alix) of this Subsectron {6}y current employecs in
A —raduction-in-force _poopl) who bave  been_laid off from. a

B+
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liti . The term includes _honorable _discharges _and

general __discharges but does npot include dishgnorable
as.other than honorables

{11) {a) “Martime veteran® meons o persan who:

£1) served opn active guty in_a Campaign or expeditiepn
States _congress or the United Staies depariment of defensei
=nd

Lii} bhas beeo separated from servicte under. _honoravle
conditionse

{bl__The term does pot include a retired member of the
cetirement allowance other _than _a medical _retirement
allowance and does not. include aoy other retired member of a
public retiremsob systems except sSoGjal  securitys  that js
supported_in whole or in part by fax revenuese™

Section 3« Section 10~2-204s MCAs is amended to read:

"10~2-204. fCredit for examination pr__jutervigws (1)
Whem Hhepever written or oral examinations pgr_a structures
interyicw are-required is__given for employmenty——disabied
public_ emplovers wartime veteranse disabled veteranss snd

their gligible spousess their—surviving—spoussrsr—ond—other
dependents and haondicapoped gersons shall have added to their

—-B~
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examination angd jpntervicw ratings a credit of 8—-pointas—atd
other—-—veteransy-—their-—apousesy-—surviving——spousesy—~and
dependente—shatt-have—ndded-to-their-examinatiron—-ratings—-a
eredit—of—5 ithe _following .percentage _of fotal possible
points:

fa) _wactime veterans —— 3F3s

{bl__disabled yeterans and handicapped persons =— 1033

{c) eligible spouses == 1Q%.

(2) ¥he 1p the case of a3 writien or oral exagination
the fFict that an applicant has claimed a veterans® credit
may not be made known to the examiners until ratings of all
applicants have been recordeds after which such credits
shall be added to the examination rating and the records
shall show the examination rating and the veteran®'s credite

3 y-—Fhe-——pbenafits-—af—tnis—section-sre-vrn—sddition-to
and-rot—r—derogation—of—the-preferente—rn-—appeoritnent—aond
emptoyment-or-both-given—by-16—+2-243w"

Section 4« Section 10-2-2064 MCAs s amended to read:

mIN-2-206. Enfarcement of preferences. (1) Any person
entitled to preference in 10-2-x013 10-2-292+ and 10Q-2-204
through 10-2-206 who has applied for amp-—appointment—or
empioyment-—opon-pubite-works-of-the-state-of-Montena-or-any
county—and—erty-thereof-or—in—any—pubtic-department—-of——the
st ate-—and-~who—-has—been——denied—employment—or-appointment

initial biring or promotion.in or £o any applicable pasition
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with aoy public employer and who hgs been_ . denied _initial
hiring _or _promptien and feels that the spirit of 10-2-201y
10-2-202+ and 10~2-204 through 10-2-206 has been violated
and that such parson is in fact quatified physically and
mentally and possesses business capacitys competencys and
education to discharge the duties of the position applied
for may petition by verified petition the district court of
the state of Montana in the county in which the work is to
be performeds The petition shall set forth the facts of the
applications qualificationss ccmpetencys and such person's
honorable discharge or other qualifications warranting the
applicant to preference under 10-2-201s. }0-2-202,_  and
A0-2=£24 through 10-2-206« Upon filing of such petitions any
judge in the court shall issue an order to show cause to the
sppointing-~outhor+ty gmployer directing the  appointing
suthorrty empleyer to appear in the court at a specified
time and placesy not less than 5 or more than 10 days after
the filing of the verified petitions to show causes if any
existse why the veteran or person entitled to preference
should not be amplioyed by the smppointing-suthority employere.
The district court has jurisdictian upon the proper showings
to issue its order directing and ordering the appeinting
sothorsey cpuloyer to comply with this law in giving Lthe
preferzance provided fore

121, Upon_ proper progfs the district court shallse. in

-10—-



11
12
13
14
15
i6
17
18
19
20
21
22
23
24
25

LC 0009701

MiW SECTION, Section 5. No applicaiion of preference
to terminations — senioritye (1) Section 10-2-204 doces not
apply to the termination of an employes from an applicable
position with a pubtic employera.

{2) &£mployees in applicable positions of public
employnent may be terminated only in reverse order of that
in which they were hirede

section 6e Section 2-18-102¢ MCAy is amended to read:

wz-18~102. Personnel administration -— general policy
settings (1) Except as otherwise provided by law or
collective bargaining agreements the department shall:

and exercise leadership in the

{a) encourage
development of effective personnel administration within the
several aqencies in the state and make available the
fagilities of the department to this end;

{b) Ffoster and develop programs for recruitment and
selection of capable persons for permnanenty seasonaly
temporarys and other types of positions and for the
inprovement of employee effectiveness. including traininge
safetyse healths counselings welfarse discipline, grievancess
and evaluation for productivity and retention in permanent
status;

{t} fosters developy and promote job sharing in

-11-
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agencies;

{d) investigate from time to time the cperation and
effect of parts 1 and 2 of this chapter and the policies
made thereunder and report the findings and recommendations
to the governor;

{~) establish policiess proceduresy and forms for the
maintenance of records of all employees in the state
servicej

{(F) apply and carry out parts 1 and 2 and the policies
thereunder and perform any other ltawful acts which may be
necessary or desirable to carry out the purposes and
provisions of parts 1 and 2.

{2) The department may delegate authority granted to
it under parts 1 and 2 to agencies in the state service that
effactively demonstrate the ability to carry out the
provisions of parts 1 and 2+ provided that such agencies
remain in compliance with policiesy proceduresy timetabless
and standards established by the depariments

(3) The department shall develop and issue as rfuless
personnel  policies for the statee. The departmepnt shall also
adopt rules governing the applicatigo of the preference
orovided jo__10-2-201s 10=-2-202, 10-?2-204 thysugh 10-2-200C.
and [section 5} which rutes shall be applicable to _all
public_ _employers _as_ defiped jn 20-2-202« Adequate public

notice shall be given to all interested parties of proposed

-12-
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changes or additions +to the persaonnel policies before the
date they are to toke effects If requestad by any of the
affected partiass the department shall schedule a public
hearing on proposed changes or agditions to the personnetl
policies before the date they are to take effecte”

NEW_SECIIONs Section 7. Department to develop job
classification plan — submission to Iegislature. (1} The
department of adninistration shatl develop a comprehensive
plan for the classification of al? applicable positions with
public zmployerss as defined in 10~2-202. The classification
plan snhall include:

(1} an appropriate title for each class of positionss
a descristion of the duties and responsibilities of
pasitions in cach classe and minimum requirements af
trainingy experiencey sSkillsy knowledges abilitiesy and
other jJualifications necessary for entry inteo each class by
initial hiring or promotion. Whenever possibleas identical
reqiirements must be stated for similar positions with two
or more public emnloyerse

{bl salary rates for each <class of applicable
positionsy adjusted to the responsibilities of each classe
In developing the salary ratess the department shall
consider the amount of funds available to public employerss
the orevailing rates of pay for simitar positions in both

thz public ond private sectorss the cost of livings

-13—
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financial policies of public employerss and other relevant
factorse

{c) the use of written examinations and structured
oral interviews for entrys by promotion or initial hirings
as defined i 10-2-202, into each class of position;

{d) the rating of each individual by a numerical
scores taking into account the results of all written
examinationsy structured interviewss and any points added as
a result of the application of the preference provided for
in 10=-2-201s 10-2-20Zy and 10-2-204 through 1G=-2-206; each
individual must be listed on a register according to the
class of oosition for which he is eligible and his numerical
score; and

{¢) such other matters relevant to a classification
plansy patterned after the rules of the state merit system
counciis as the department considers appropriatea

{2} The plan must contain those statutes and rules
proposed for adoptions amendments or repeal as the
department considers necessary in order to ensure the
wCrkabtlity and application of the plan to all public
employorse

{3} The <department shall make copies of the plan
avaikanle to all interested personse hold public hearings on
the plan in order to obtain accurate and comprehensive views

on the plan by the public and punlic employersy and shall

-1l4=
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establish a period during which written comments will be
acceptad for the same purposes The department shall consider
all written and oral comments in development of a proposed
job classification plans and submit that plan to the 49th
legislature by January le 1985a

NEM _SECIIONe Section A, Conflicts with federal lawae
Sections 2-18-102s 10-2-201s 10-2-202s 10-2-204 through
10~2~206y and [sections 5 and 7] do not apply to work or
positions sub ject to federal laws or regulations if
application of the employment preference conflicts with
those Taws or regulationse.

Section 9« Section 10-2-402y MCAy is amended to reag:

®10-2-402« Superintendent to be given veteran®s
preferzncees In the selectian of thz superintendent of the
Montana veterans® home, the department of institutians shall
apply the employment preferepce prowided . in. . 20-2-201e
10-2-232y . and  10~2-204  thyguqgh 10=2-206s exCept that the
departinent  shall give preference pnly to wariime _ _aod
disabled veterans as defined in 10-2-202."

NEW SECTION. Section 10a Extension of authoritye Any
existing authority of the department of administration to
make rules on the subject of the provisions of this act is
extended to the provisions of this acte

NCW _SECTION. Section 11. Repealers Subject to section

13(4) (3} of this acty section 10-2-203, MCAe is repealeds
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NEW _SECTION. Seciion 12« Severabilitye If a part of
this act is invalids all valid parts that are severable from
the invalid part remain in effects If a part of this act is
invalid in one or more of its applicationsy the part remains

in effect in all valid applications that are severable from

the invalid applicationss

NEW SECTIONe Section 13s Effective

applicability —- saving clause< [1) Fhis act is effective on

date -

passaqa and approvale

{2) This act apslies only to applicable positions as
defined in 10-2-202 that are filled after the effective date
af this acte

{3) This act does not apply to any'appiicable position
covered by any collective bargaining agreemente.

(%) {a) Subject to the applicable statute of
limitations and to subsection (4)(ble a claim fFor violatian
of 10=2-203, whether or not it is pending in <ourt on the
effective date of this actes may be pursued under and shalli
be governed by 1uv-2-201 through 10-2-206a

{b) A claim under 10-2-203 must be filed within 60
days after the effective date of this acts

—-End-
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