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l HOUSE BILL NO. 8 

2 INTRODUCED BY ~P~A~V~L~O~V~IC~H~------------------------------------

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING PREFERENCE IN 

5 PUBLIC fMPLOYHENT FOR CERTAIN MILITARY VETERANS AND 

6 nANOICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES; AMENDING 

7 SECTIONS 1D-2-402• 49-3-103• AND 49-3-201• MCA; REPEALING 

!l srO:TIONS 10-2-201 THiWUGH 10-Z-206. MCA; AND PRUVIDING AN 

9 IHHEOIATE EFFECTIVE DATE AND AN APPLICABILITY DATE.• 

lO 

ll BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 ~H_SECTJON. Section 1. Short title. [ S@ctions 1 

l3 throuqh 10] •ay be ci~ed as the •Montana Veterans dnd 

1"t Handicapped Persons Employ•ent Preference Act"• 

15 ~tH_SFCIION. Section 2. Pu~poses. The purposes of 

16 [sections through 10] are to reward veterans for service 

11 to their country. recognize past employment discrimination 

18 against handicapped persons. and facilitate the 

19 h~bilitation, rehabilitation. ~nd readjustment of veterans 

20 and handicapped persons. 

21 NtH SECTION. Se~tion 3. De£initions. For the purposes 

22 of [sections 1 through 10]• the following definitions apply: 

23 (11 RActive duty• means full-time duty other than for 

2'< training in the regular components of the United State~ 

25 army. air force. navy. marine corps~ or coast guard with 
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full pay and allowances. The term does not include monthly 

drills, sum•er encampments. initial t~aining, or other 

inactive or active duty for training in the national guard 

or reserves. 

(2) •Disabled veteran• means an individual who: 

(a) served on active duty; 

(b) has been separated fro• service under hono~able 

conditions; and 

(cJ suffe~s a service-connected disability determined 

by the United States veterans adw:inistration to be 30~ or 

RtOre disabl inq. 

(l) •Eligible spouse• means: 

(a) the unre•arried su~vivinq spouse of a veteran ~ho 

died while on active du~y or whose death resulted from a 

service-connected disabilityi or 

(b) the spouse of: 

(i) a ve~eran deter•tned by the United States veterans 

administration to have a 100% service-connected disability 

who is unable to use his emp1oy~nt p~eference because of 

his disabilityi 

fii) a person on active duty determined by the United 

States government to be missing in action or a prisoner of 

wari or 

(iii) a handicdpped per~on determined by the department 

of social and rehabilitation services to have a 100~ 
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disability who is unable to use his employment p~efe~en~e 

because of his disabi1ity. 

(4) •Handicapped person• means an individual certified 

by the dep~rtment of social and rehabilitation services to 

hove .a physical impairMent that sub~tantially limits one or 

~ore major lif~ activities, such as writing, seeing, 

hearingy speaking, or mobility, and which limits the 

individuat•s abilitr to obtain, re~ain, or advance in 

employment. 

(5) (a) "Initial hiring" means a personnel action for 

which applications are solicited from outside the ranks of 

the current employees of: 

(it a dep~rt.ent, as defined in Z-15-102• for a 

position within the executive branch; 

(ii) a legislative agency, such as the consume~ 

counsel., envi~onmental quality counci 1, office of the 

1~gis1ative audito~. legislative council, or office of the 

legisl~tive fiscal analyst. for a position within the 

legislative branch; 

•iii) a judicial agency• such as the office of supreMe 

court administrator, office of supreMe court clerk• state 

law library• or similar office in a state district cou~t for 

.3 position within the judicial branch; 

(iv) a unit, as defined in 2D-Z5-l01• for ~ position 

within the Montana university system; 
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(v) the office of co•missioner of higher education for 

a position ~ithin that officei 

(vi) a college for a position within that college; 

(vii) a center or progra• for a position within the 

postsecondary vocational-technical educ~tion system; 

(viii) a city or town fo~ a municipal position. 

includins d city or municipal court position; ana 

(ix) a county for a county position• 

justicg•s court position. 

includinq d 

(b) A personnel action li~ited to current employees ot 

a specific public entity identified in subsections (a)(i) 

th~ouqh (a)(ix) of this subsection (5}• current employees jn 

a rl!duction-in-forc:e pool who have been laid off fro1n d 

specific public entity identified in subsections (a)(i) 

throuqh (a)(ix) of this subsection (S)w or current 

pi'lrticipants in a federally authorized emplo'lment proqrdrr is 

not an initial hiring. 

(6) "Position• means a permanent or ~easonal position 

as defined in 2-18-101 for a state position or a similar 

permetn..:·nt or seasonal position 1111ith a public employer other 

than t~e state. However, the term does not include: 

(~) a t~mporary position as defined in 2-18-101 for a 

state position o~ similar temporary position wi~h a public 

e•ployer other than the state; 

(b) a state or local elected official; 
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(c) employment as an elected official•s immediate 

secret~ry• leg~l advisor, or administrative, legislative• or 

other i~mediate or first-line aide; 

(J) appointment by an elected official to a body such 

as d b~ard, commission, committee, or coun~il; 

(e) appointment by an elected official to a public 

office if the appointment is provided for by law; 

( f} a U~par-t1nent head appointment by the governor or 

an executive department head appointment by a mayor• city 

m.=.na-ger, county commissioner-, or other chief administrative 

ur executive officer of a local government; or 

( ·n engagem~mt. as an independent contractor or 

employ~ent by an independent contractor. 

(7) (a) n~ublic employer• means: 

(i) any dep3~tment. office• board• oureau. co~mission. 

dt)ency • co 11 ege 1 inc l ud i nq a COIIIIIIUni t y co 11 ege. 

postsecondary vocational-technical center or program., 

university• o~ other instrumP.ntality of the executive~ 

judici..:ol., or legislative branch of lhe Qovernarent of the 

state of Montana; dnd 

C ii) any county• cityw or town. 

(b) The term does not include a school district. a 

special purpose district., an authority• or any political 

subdivision of the state other than a county, city. or town. 

(d) •substantially equal qualifications" means the 
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qualifications of two or more persons among whom the public 

employ-er cannot make a r-easonab1 e det.ermi nation that the 

qualifications held by one person dre significantly better 

suited for the position than the qualifications held by the 

other oersons. 

{9) "Under honorable conditions" means a discharge or 

separ-~tion from active duty characterized dS under honorable 

conditions. The term include~ honorabJt discharges and 

gem=~ral discharges but does not include dishonorable 

discharges or other administrative discharges characterized 

as other than honorable. 

(10) (a) "Veteran• means a person who: 

(i) served on active duty during time of war or 

declared nati-onal emergency or 

for ~hich a campaign badge 

in a campaign or e~pedition 

was authorized by the United 

States congress or the United States department of d~fense; 

and 

(i i) has been separated from service under honorable 

conc1itians. 

(b) The term does not include a person receiving 

reti r~ment pay from the United ~tates based on 1 ength of 

military ser~icE. 

(11) nwar or declared national emergency• m~ans: 

(d) Horld ~.idr- I., beyinning on April 6., 1917, and 

endinq on NovemhPr 11 9 1918• both ddtes ~nclusive; 
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(b) Wo~11 War II• beginning on oeceaber 7• 1941w and 

ending on December 31, 19~6. bo~h dates inclusive; 

(c I the Ko~ean conflict, military expedition, or 

police action~ beginning on June 21, 1950, and ending on 

January 31, 1955, both dates inclusive; and 

{d) the Vietnaa conflict, beginning on August 5, 196~, 

and endinq on May 7• 1975, both dates inclusive. 

NEW SECitQN. Section 4• ~mployment prefe~ence in 

initial hiring. (1} (a) Except as provided in 10-Z-402• in 

an initial hiring for a position, if a job applicant who is 

a veteran. disabled veteran, handicapped person, or eligible 

spouse meets the eligibility requirements contained in 

[section 5] and claims a preference as ~equi~ed by (section 

8], a public eMployer shall hi~e the applicant ove~ any 

otheY applicant with substantially equal qualifications who 

is no~ a prefe~cnce el iqible applicant. 

(b) In an initial hiring. a public employer shall hire 

a disabled veteran over any o~her preference eligible 

applic~nt with substantially equal qualifications. 

(2) The employment preFerence provided fo~ in 

subsection (1) does not apply to d personnel action 

described in subsection (S)(b) of [section 3] or to any 

othar oersonn~l action that is not an initial hiring. 

HfW SECTION. Sections. Eligibility require.ents. No 

veteran. disabled veteran. eli9ible spouse. o~ handicapped 
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person Is entitled to receive employ.ent preference as 

provided in [section 41 unless: 

I 1 l 

(2) 

h~ is a United States citizen; 

he has re5ided continuously in the state fo• 

least 1 year immediately before applying fo~ e111ployment; 

at 

(3) if applyinq for eunicipal or county employeent9 he 

has re~ided for at least 30 days im~diately before applying 

for -'"!illp1oyment in th·~ city 9 town 9 or county in Nhich 

employMent is sou9ht; and 

(4) he meets ~hose requirements considered neces5ary 

by a public employer to successfully pe~for• the essential 

dutiL~ of the position for which he is applying. 

NEH SECTION- Section 6. Certification of handicapped 

persons. The department of social and rehabilitation 

services shalt certify pe~sons as handicapped for the 

purpose of employment preference as p~ovided in [sections 1 

throuqh 10]• 

~H SECJION. Section 7• Duration of employMent 

preference. Subject to [section S]: 

(1) a handicapped person. the spouse of a handicapped 

person as described in subsection (3)Cb)(iiit of [section 

3}9 a dis.:Jbled veteranw or the spouse of a di_.abled veteran 

as described in subsection (3J(b)(i) of [5ec1:.ton 3} 

4ualifies for eMploymen~ preference as long as the disabling 

condition existsi 
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t2) a veteran. as defined in {section 3], who is not a 

disabled veteran. as defined in [section 3)• qualifies for 

employ••ent preference for 1 i fe. However, once he has 

obtained a position because of the application of the 

~mploy.llent pl"eference, he may not use the preference again. 

(3) the surviving spouse of a veteran as described in 

subsection (3)(a) of [section 3] qualifies for e•ployment 

prefeT£.·nce for as lonq as the spouse remains unm-3r-riedi .and 

(4) the spouse of a person described in subsection 

(JI(b)(ii) of [section 3] qualifies for employment 

pref~ence for as long as the person is Missing in action or 

~ prisoner of war. 

HfM_S~t Sec~i~n a. Enforcement of preference. 

( 1) A public employer shall• by posting and on the 

ap~licdtion form. give notice of the preferences that 

(sections throuqh lO] provide in public employment. 

12) A job applicant who believes he has an employment 

vreference shall claim the pr~ference in writing before the 

time for filing applications for the position involved has 

pnssed. Failure to make d ti~ely employment preference claim 

is a c:.::.mplete def~nc;e to an action under subsection (~'.,.)• 

( 3) If an ap 1)1 icant for il position makes d timely 

written employment preference claim• the public employer 

shdll LJiYe writ~en notice of it~ hirinq decision to each 

a~plicant claimin9 preference. 
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( 4) (a) An applicant ~ho believes he has not been 

accorded his rights 

within 30 d~ys of 

under (sections 

receipt of the 

1 through 10] may. 

notice of the hiring 

de~ision. submit to the public employer a written request 

for an explanation of the public employer•s hiring decision. 

Within 15 days of receipt of the request, the public 

employer shall give the appl ic.ant d written explanation. 

(bl The app1icdnt may• ~ithin 90 days after receipt of 

notice of the hiring decision. file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts which on their face entitle the applicant to an 

employment preference. 

(c) (i) Uoon filing of the petit.ion, the court shall 

ordP.r the public employer to appea~ in court at a specified 

time !l:>t less th~n LO or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. The public employer has the bunJen 

of makin(j a clear shuwing that the ~pplicant was not 

substqnti~l1y equ~lly qualified with the parson hired. 

( i i J The time to appear provided in subsection 

(4)(c){i) may b~ waived by stipulation of the parties. If a 

tim~ to appQar h~s been specified pursuant to subsection 

(4) (c) ( i ) 9 thE· court may. on motion of one of thf:! pdrties or 

on sti,Ju1ation of all of the parties• gr.;.nt a continuance. 
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(iii) lf the public employer does not carry its burden 

of proof under subsec~ion (4)(C)(i)9 the court shall order 

the public employer to reop~n the selection process for the 

position involved and shall qrant the applicant reasonable 

attorney fees and court costs. The remedy provided by this 

section is the only retnedy for a violation of (sections 1 

through 10]• and a court rway not grant any other relief in 

an action for violation of [sections 1 throuqh 10]• 

fd) Failure of an applicant to file a petition under 

subsection (4}(b) within 90 days bars the filing of a 

petition. lf a public e•ployer fails to pruvide an 

explanation under subsection (4)(a) within 15 days and a 

petition is filed under subsection (4)(b)• the court shall 

order ~he public employer to reopen the selection process. 

(e, The ~lantana Rules of Civil Procedure apply to a 

proceeding under this subs~ction f4J to the extent that they 

do not conflict with this subsection (4)• 

NfW SECTION. Section 9. Adoption of rules. The 

department of ad~inistration shall adopt rules implementing 

[sect ions 1 throuqh 10] and shall consult with the 

department of social and rehabilitation services in ado~tinq 

rules governin•] certification of handicapped persons tor 

purposes of [sections 1 throuqh 10]. The depart•ent of 

adminis·tr-at:ion•s rules .apply to all public e11ployers. local 

3S well as st.:~te. 
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~H SEtiiONa Section 10. Conflicts with federal law. 

[Sections l throuqh 10] do not apply to -ork or positions 

subject to fede~al laws or requlations if ap~lication of the 

empl aytll~nt preference confl ict.s •ith those laws or 

regulations. 

Section lt. Section 10-2-402~ HCA• is amended to ~ead: 

•10-2-402. Superintendent to be given veteran•s 

preference. ln the selection of the superintendent of the 

Montand veterans• home~ the department of institutions shalt 

'9he-pr~~-t1"r-'Y1!'t~1ms-tn-Mf>T-ne-d-i-n-t-~&r apg I y the 

~~e granted to veterans and disabled veterans~ 

n.a.t...__tl.J..e.._p.c..e.terence nranted to oth~persons. by { set...ti.J;m~ 

.:th£.otl(•h 10].• 

Section 12. Section ~9-3-103• MCA• i5 clmP.nded to read: 

•49-3-103. Permitted distin~tions. Nothing in this 

ch~ptP-r shall p~ohibit any public or private employer: 

(1) from enforcing a differentiation ba~ed on ~arital 

status. age~ or physical or mental handicdp~ 

(a) when based go the nreference proyjded in [se,tjoos 

1 tbrpy~b lOJ: 

Ll>J_ when based on a bona fide- occupational 

qudlification reasonably necessary to the nor•al operdtion 

of the particular businessi or 

~ whee~ the differentiation is based on reasonable 

factors other than age; 
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(2) froM observing the terms of a bona fide seniority 

syste~ or any bona fide employee benefit plan, such as a 

retirement, pension, or insurance plan, which is not a 

subterfuge tQ evade the purposes of this chapter, except 

that ~-,o such e11ployee benefit pl3n shall excuse the failure 

to hire any individuali or 

(31 from discharging or otherwise disciplining an 

individual for oo~d cause." 

s~ction 13. Section 49-3-20lt MCA. is amended to read: 

•49-3-201. E~ployment of stdt~ and local government 

pOi:!-rS..>nn1?1. (1) -ste-te E•cgpt as provided jo lsection:z J 

~b lOJ• state dnd local government officials and 

supervisory personnel shall recruit, appoint, assign, train, 

evaluate, and promote personnel on the basis of ~rit and 

qualifications without reqa~d to ~ace. colo~~ religion. 

creed• political ideas, sex, age, marital status, physical 

or mental handicap, or national origin. 

(l) All state and local governmental aqencies shdll: 

(a) promulgate written directives to carry out this 

pQiicy and to guardntee equal employment opportunities dt 

all levels of state and local government; 

(h) regularly review their personnel practices to 

assure compliance; and 

(c) conduct continuing orientdtion and training 

proqra'l.s Nith emphasis on human relations an1 fair 
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eMployment practices. 

(3) The department of administration shall insure that 

the entire exa~in~tion process, 

qualifications, is free from bias. 

including app~aisal of 

(4) Appointing authorities shall exercise care to 

insure utilization of minority q~oup persons.• 

iiEW SECTI0;\1. Section 14. ~epealer. Subject to section 

16(3) (a) of this act .. sections 10-Z-201 throu:]h lo-2-Z06, 

MCA. are repealed. 

jCH SECTION. Section 15. Severability. If a part of 

this act is invalid• dll valid p~rts that dre severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications• the part remains 

in effect in ill I valid applications th;::tt are severable from 

the invalid applications. 

~fH SECTION. Section lb. Effective date 

applicability-- saving clause. {1) This act is effective on 

passaq? and approval. 

( 2) fxce~t as provided in subsection (3J(b)9 this act 

applies only. to positions that are filled after 

effective date of this act. 

(3) (a) Subject to the applicable statute 

the 

of 

1 imitations and to subsection (3)(c), a claim for violation 

of W-2-lOl through 10-2-~06 9 whether or not it is pending 

in co·.nt. on the eff£ctive date of this act, may be pursued 

-14-
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1 unde~ and aust be governed by 10-2-201 throuyh lo-2-206. 

Z (b) However• the only relief that may be 9ranted on a 

3 c1ai~ described in subsection (3)(a) is that provided in 

4 sectio:>n 8("t)(c)(iii) of this act. and the court may grant. no 

5 other re1ief9 inclurling that orovided in l0-2-206 or dny 

6 judicidl construction o~ 10-Z-206. 

7 {c) A clai• under lQ-2-201 throu9h lQ-2-206 mu~t be 

8 Tiled within 60 days after the effective date of this a~t. 

-End-
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HOUSE BILL 8 

A statement of intent is provided to dddress the nature 

of thH etnpl oyment preference granted in the bi 11. The 

legislature intends that public employers seek and hire the 

most Qu~l ified persons for positions in public employment. 

It is also th~ Intent of the le~islature that the nature of 

the pr~ference is a relative one in that it is to be applied 

~~ ~ •ti~ breaker" among two or more applicants for a 

equal qualifications. position who have substantidlly 

Substantially eaual qualifications does not mean a situation 

in which two or more applicants are exactly equally 

qualified. It medns a ranqe within which two applicants must 

be considered to 

qudlif•cations set 

inc1urle job-related 

be 

for 

substantially 

the job. 

equal in view of the 

Qualifications should 

knowledge, skill, and abilities. The 

leqisldture recognizes that public employer~ use a variety 

of 'iC.Or+!d and unscored selection procedures such as 

conventional written ~xaminations. t~aining and experience 

r~quirements 9 performance tests, structured oral interviews. 

or combinations of these. The legislature does not in~end to 

specify ~h~ type of selection procedure to be used by a 

public ~•ployer• 

A statement of intent is also required for this bill 
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because section 9 requires the departMent of ad•inistration 

to adopt rules implementing sections 1 through 10 and to 

consult with the department of social and rehabilita~ion 

services in formulatinq rules for the certification of 

handicapped persons. 

The legislature intends the rules to adequately provide 

for the administration of the employment preference 1aw 9 but 

to incluae only those rules that are reasonably necessary to 

implement sections 1 through 10. 

It is the desire of the legislature that the department 

take all necessary steps in formula~ing, proposing• and 

adopting rules to ensure ~hat the publ ic 9 particularly those 

persons and organizations that have shown past interest in 

the e•1ployment preference law. is afforded sufficient time 

and opportunity to participate in the rulemakinq procedure. 

The ~epartment should give such notice and hold such 

heari~gs as will ensure adequate public participation. 

.~ul es adnpted by the department apply to all initial 

hirinqs to positions by all public employers. In formulating 

its rules the department should take this into consideration 

and adopt rule~ that can be used and applied by the broad 

soectrum of state and local public employers subject to 

s~ctions through 10. 

It is the intent of the leqislature that the department 

formulate and adopt rules relating, but not 1 imited• to the 
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follo~ing matters and take 

considerdtions. 

into account the following 

( !) Claiming preference documentation and 

verification. Rules reldting to the job application process 

should include the manner in which a preference should be 

claimed when a job is applied for. They ~hould prescribe the 

mean~ b~· which the applicant must document and submit. 

evide~ce of such things as the ap?licant•s status as a 

veteran. disabled veteran, handicapped person, or eligible 

spouse. It is the intent of the legislature that rules for 

claiminq and documenting a preference do not place 

unreasonable burdens upon applicants. 

(2) Handicapped persons -- certification. The rules 

should provide that a oerson will not be denied handicapped 

status and ce~tification merely because of his current or 

forme~ employment, should 

constitutes .. physical 

address the 

or mental 

matter of 

impairment 

what 

that 

substaat.ia11y limits one or more major life activitie5• and 

outline in what instances a physical or mental i m;>a i rment 

limit~ a person•s ability to obtain, retain, or advance in 

employment. The department may wish to do this by a 

combination of a statement of general principles and 

specific examples. 

Rules should provide for a certification process that 

allo~s, when appropriate, permanent certification of those 
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impairments considered to be permanent in nature. A 

procedure for extension or loss of certification should be 

provided for those instances in which a handicap is or ma~ 

oe te~~orary. 

(3) Military conflicts. The legislature intend~ the 

rule~ to apply federal law to determine what constitu~@S a 

campaign or expedition for which a campaign badge is 

authorized ov the Congress of the United 

department of defense. 

States. o• 

(~) Honorable discharges. The leqislature intends the 

rules to apply federal law in defining honorable discharges. 

f5) Hiring decision notices and explanations. Tne 

leqi sl ature intends the rules to provide for the form and 

content of written notices of hirirlg decisions, inctudinq 

whether the position was obtained as the result of 

ap,_;l ication of the iJreference by the pub I ic emplo'ler. 

writt~n requ@sts for explanations of hiring decisions. and 

writt~a explanations of hiring decisions. 

(b) Reopening of selection process. The legislature 

intends the rules to provide for a method of reopentnq the 

selection process for a job should a court order the 

selection process reopened. and include a method of givinq 

notice to those who appli~d fo~ the job info~ming them of 

the re~pening and the ~eason therefor. 

(7) Jobs ~ubject to federal law. The legislatu~e 
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intenjs the rules to identify or provide a Method of 

Z identifying work or position5 to which the employment 

3 ~reference does not apply by virtue of section 10. 
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HOUSE BILL NO. 8 

INTRODUCED BY PAVLOVICH, JONES, FARRIS• D. BROWN• 

PECK, SCHYE~ WllLIAMS, AOOY, BAROANOUVE, HAND, MCCORMICK 

YAROLEYt SHONTl 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING PREFERENCE IN 

PUBLIC EMPLOYMENT FOR CERTAIN MILITARY VETERANS AND 

HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES; ~Q~Ll!l~ 

Itlf_ff!.fEf&f!lc..Lli.A~_jjlllL_l!if_tJlll!A!L_I!.Uilil.L_!illil.!llll 

AMENDI.'G 5EE~~IlN5 !if!:.Ill!N lO-Z-402t H-rtB3~-*NB- ... 9-~-i!Bh 

HCA; RfP~ALING SECTIONS 10-2-201 THROUGH 10-2-206, HCA; AND 

PROVIDING AN IHHcOIATE EFFECTIVE DATE AND AN APPLICABILITY 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

~EM_Sftl10H£ Section l• Short title• [Sections 1 

throu1h 10] may be cited as the "Montana Veterans and 

Handicopped Persons Employment Preference Act•. 

~L~-~tLlUNs Section z. Purposes. The purposes of 

tsecti ons throuqh 10) are to re~ard veterans for service 

to their country, recognize past employment disc~iminatio~ 

aqainc;t handicapped pel" sons. and facilitate the 

habilitation. ~ehabilitation. and readjustment of vete~ans 

and handicdpped persons. 

tllH_SfLI~ Sectto~ 1. Definitions. For the purpose5 
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of (sections 1 through 10]• the following definitions apply: 

( l) •Acti ve duty" means full-tilne dut:y other thdn for 

training in the regula~ components of the United States 

army• air fo~ce. navy. marine corps. or coast guard with 

full ~ay and allowances. The term does not include monthly 

drills, summer encampments. initial training, or other 

inactive or active duty for training in the national guard 

o~ resf~rves. 

(l) •oisdbled veteran" means an individual who: 

fd) served on active dutyi 

fb) has been separated from service ~"~~r-honoreb+e 

eend+~+en~ a~_tJQHORAaLt-Ol!i~tJA&~; and 

(c) suffers a service-connected disability determined 

by Ule United States veterans administration to be 30% or 

n1ore d i sdb I i nq. 

(3) "Eligible spou~eQ ~eans: 

(a) the unremarried surviving $pause of a veteran who 

died while on active duty or whose death resulted from a 

servi~e-cor,nected disability; or 

(DJ the spouse of: 

{i) a veteran dete~mined by the United States veterans 

ddministration to have a 100~ service-connected disability 

who is unable to use his employment preference because of 

his disability; 

Iii) a pers~n on active duty determined by the United 

-2- HB 8 
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States government to be ~is5ing in action or a prisoner of 

war; or 

(iii) a handicapped person determined by the depart~ent 

of social and rehabilitation services to have a lOOt 

disability who is unable to use his e•ployment preference 

becau~e of his disabili~y. 

(4) •Handicapped person• means an individual certified 

by the deoartment of social and rehabilitation services to 

have a physical O&__HEM!AL impairment that substan~ially 

limits one or more major life activities. such as writing, 

seeinq, hearingt speaking• or mobility, and which li~its the 

indiviJual•s ability to obtain• retain, or advance in 

employment. 

(5) (a) "Initial hiring" Means a personnel action for 

which applications are solicited from outside the ranks of 

the CJrrent employees of: 

fit a department. as defined in 2-15-lOZ• fo~ d 

position ~ithin the executive branchi 

( i i) a le-gislative 

coun5el. environmental 

aqency, such 

quality council, 

as the 

office 

consumer 

of the 

legisldtive auditor, leqisl~tive council. or office of the 

leyislative fiscal analyst. for a position within the 

legislative branchi 

(iii) a judicial agency. such as the office of supreme 

court dd~ini5trato~• office of supreme court clerk. state 
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Jaw liorary. or si~•lar office in a state district court for 

d position within the Judicial branch; 

(ivl a unit• as defined in Z0-25-201, for a position 

~ithin the Montana university system; 

(vI the offi~e of commissioner of higher education for 

a position ~ithin that office: 

(vi) a college for a position within that college; 

tw?~t-e-eente~-or-~r09re~-~or--e--po~~~+on--w?~h~n--~h~ 

~os~seeondary-•oeet+&ne~-~~ehn+ea~-eeaeet+on-~y~tem~ 

tw+++tl~l d city or town for a municipal position, 

inclujing a city or municipal court position; and 

'f~xtLllll.ll a county for a county position. including .3 

ju5tice•s court position. 

(bl A personnel action limited to current employees of 

a specific public entity identified in subsectjons caJ(j) 

throuoh (alt+xtLll..ll.l...l of this subsection (5). current 

employees in a reduction-in-force pool who have been laid 

off from a specific public entity identified in subsections 

(a)(i) through (aJ'fT-xi.Ltlll1 of this subsection (5)• or 

curre~t participants in a federally authorized emp1oy•ent 

proqram is not an initial hiring. 

(OJ •Position" means a permanent or seasonal position 

as defined in 2-18-101 for a state position or a similar 

permanent or seasonal position with a public employer other 

than the state. However. the term does not include: 
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(a) a temporary position as defined in 2-10-101 for a 

stdte position or similar temporary position with a public 

emp1o¥er other than the state; 

a state or local elected official; (bl 

(cl employment as an elected official•s immediate 

secretary, leQal advisor~ or administrative, legislative, or 

other immediate or first-line aide; 

(J) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(e) appointr.ent by an elected official to 

office if the ap~ointment is provided for by lawi 

a public 

(f) a department head appointment by the governor or 

an ex~cutive depart•ent head appointment by a mayor. city 

manay~r• county commissioner, or- other chief administrative 

or exacutive officer of a local governMent; or 

(gl engagement as an independent contractor 

employment by dn indePendent. contractor. 

(7} (a) "Pub I ic employer" means: 

or 

(i} any department, office, board, b~reau. commission, 

aqency, co11£>qet including .a community colleqe, 

~o~~~~eonder1--•oeetfonel-teeh~~ft+---eenter---o~---proqrem? 

university, or other instrumentality of the executive, 

judici dl• or leqislativ~ branch of th~ government of the 

state vf Montana; and 

ri iJ any county, city, or town. 
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(h) The terRI does not include a school district, a 

~oecial purpose district, an authority, or any political 

subdivision of the state other than a county, city, or town. 

(dl "Substantially equal qualifications" means the 

qual if icat.ion":i. of two or more persons among whom the public 

employer cannot make a reasonable determination that the 

qualifications he1d by one person are significantly better 

suited for the position than the qualificdtions held by the 

other persons. 

f~t--·~nder-hone~&e+e-eo~dT~+on~•-meen~-e-d~seherge--o~ 

~@pe~~t?on-~rom-eet+ve-d~y-ehe~e~~~~+~ed-e~-und~-~onoreb+e 

~onrl++~on~.--~n~--term--~ne+nde~--hono~eb+e--d+~e~ft~9@S--end 

gene~l--dfseh8r~~~--ba~--doe~--nat---~ne+nde---d+s~ono~eb+e 

d+seher~es--oT-o~he~-ftdm+nTstret+ve-d~se~e~9e~-ehereeter+red 

es-ot"e~-then-honoreb+e. 

t~et121 (a) •veteran" means a per~on who: 

( i) served on active duty during time of wdr or 

declared national eme~gency or in a campaign or expedition 

for which a campaig~ badge was authorized by the United 

~tdte~ conqress or the United States department of defense; 

and 

(i i) has been separated from service nnd~~--honorebte 

eond+t>on~ UY_U2~RAdLt-~~~tlAR~f· 

(b) The term does not include a pe~~o"-re~e+v+nq 

re~+rem@n~-pe~-~~om-the-~n+ted-~tet~s--bese~--o~--+en~th--of 
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mf+ftery--se~¥fee ~~-~~R_af_IHt_UNIIEU-~AI~~-A~EQ 

fll~--~tlD__ls__f~l~~f__fDft _ _QE __ &ELEI~l~~--A_--MILl!ABX 

&fllREMEHI-~UWA~LE--_Q~-IHAH--A--~~lLAL--&tll~~ 

AL~~aa~~_AMQ_~~~-~I_IbLLUQE_~y_DIHL&_R~IlR~~~UE~QE-A 

fUijklt-REilR~~~l_~~~~~fl_~~lAL-~LU&liY£ __ l~Al __ ~ 

~ueeoaifD-I~llLf-Q&_~_fA&l_li!_IA&-B~EN~· 

t~~t11Ql •war or declared national emergenc~" means: 

(a) world War I, beginning on April 6• 1917, and 

ending on November ll• 1918, both dates inclusive; 

fb) ~orld ~ar JJ, beginning on Dece~ber 7• 1941, and 

endinQ on D~cember 31, 1946t both dates inclusive; 

(c) the Koredn conflict. milit~ry exoedition. or 

police action. beginninq on June 21, I950t and ending on 

Jar1uary 31, 1955, both dates inclusive; and 

(~) the Vietnam conflict, beginning on 4ugust 5, 1964, 

and ending on May 7 9 1975, both dates inclusive. 

~~~fCIID~1 Section 4. Employment preference in 

initi~l hirinq. (l) (a} Except as provided in 10-2-4ilLY in 

an initial hirinq for a position, if a job applicant who is 

a veteran. disabled veteran 9 handicapped per~on, or eligible 

spou5~ 1neet~ the eligibility requirements containerl •n 

[section 51 and claims a preference as required by [5ection 

8]• a public employer shall hire the applicant over any 

other applicant with su~stantially equal qualifications who 

is not a preference el iqible applicant. 
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(D) ln an initjdl hirinQ• a public emploter shall hire 

d disabled veteran over any other preference e1 iqible 

applicant with substantially equal qualifications. 

( ~ 1 The employment preference 

subse:.tion (l} does not apply 

d-=!scrined in subsection ('5Jib) 

to 

of 

provided for •n 

a personn~l dCtion 

[section 3) or to any 

other personnel action that is not an initi~l hiring. 

lEH-SftllllN1 Sections. Eligibility requirement~. No 

veteran. disabled veteran, eligible spouse, or handicapped 

perso'"l is entitled to receive employmP.nt preference dS 

provided in (section 4) unless~ 

+it--h~-Ts-e-~"+~ed-5tete~-e+~Tren~ 

t~t--he--he~--~e~?ded--eont+ndoas~y-Tn-th~-s~ete-~or-et 

+~est-±-year-Tm~ed~ete+y-be~ore-epp+r+nq-~or-emp+oyme~~~ 

f3t--+~-epp+y+ng-~e~-maft+e+pe+-o~-eoanty-emp+oymenty-h~ 

~~~-resTded-~e~-et-+ee~~-38-~ey~-+mme~Tete+y-be~o~e-epp+y+nq 

for-emp+oyment--~--t~e--e~ty?--towny--or--e~a"ty--Tn--~hTe" 

emp+oyme"t-+~-~ob~nt~-end 

t4t he meets those requirements considered necessary 

by a oublic emplover to successfully perform the essential 

duties of the position for which he is applying. 

1~~Lllllli. Sect;on 6. 

persons. The depdrtment of 

Certification 

social c1nd 

uf handicapped 

rehabi I i tdtion 

services shall certify persons as handicapped for the 

purpos~ of emoloyment preference as provided in [sections 

-a- HB 8 
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throu~h 10]. 

Mt~-lfCllUHt Section 7. Duration 

preference. Subject to [section 5]: 

gf employment 

(l) a handicapped person, the spouse of a handicapped 

person as described in subsection (3)(b)(iii) of (section 

3], a disabled veteran, or tne spouse of a disabled veteran 

as jescribed in subsection (3)(b)(i) of [section 3] 

qualif•es for ~mployment preference dS long as the disablinq 

condition exists; 

(2) a vPteran 9 as defined in [section 3]• who is not a 

disabled veteran• a~ defined in [section 3]• qualifies for 

emplov~ent preference for life. However• once he has 

obtain~d a el&HAUENI position because of the application of 

the ~mployment preference. he may not use the preferenc~ 

dQdin. 

13) the surviving spouse of a veteran as described in 

subs~.: t ion 11)(a) of [section Jj qualifies for employment 

preferencP for d5 lonq a~ the spouse remains unmarried; and 

{4l th~ 

(3)(bl(ii) of 

spouse of 

[section 

a 

3) 

person described in subsection 

qualifies for employment 

prefer~nce for 3~ lonq as the person is missing in action or 

a prisoner of wdr• 

~~~-5f~IlON• Section 8. Enforcement of preference. 

{ l) 1\ pub I i c employer 

apylication form, give 

shal 1., 

notice 

-9-
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[sections through 10) provide in public employment. 

(2) A job applicant who believes he hds an employment 

prefer~nce shall claim the preference in ~riting before the 

time for filing applications for the position involved has 

passed. railur~ to mdke a timely employment preference claim 

EQR __ !_fJSll~Q~ is a complete defense to an ~ction l~~&D 

IQ_ltl~l_fQSIIlQM under subsection (4)• 

(J) If an applicant for a position makes a tim~ly 

written employment preference claim, the public em~loyer 

shall give written notice of it~ hirinq decision to each 

appli:dnt claiminq preference. 

(~) (a) An ap~licant ~ho believes he has not been 

accorded his riqhts under [sections through 10] may. 

within ~0 days of receipt of the notice of the hiring 

decision., submit to the public employer a written request 

for a1 explanation of the public employer•s hiring decision. 

id thi!i 15 days of receipt of the request 9 the public 

e~ploy~r shall qive the dppl icant a written explandtion. 

(b) fhe up~licant may. within qo ddys after receipt of 

notice of the hiring decision, file ~ petition in the 

di~trict court in the county in which his ap~lication was 

recei~ed by the pub I ic employer. The petition must state 

fact~ which un their face entitle the applicant to dO 

employ~er1t prPferPnC~. 

«~J (i) Uoon filiny of the petition., the court. shall 

-10- HB B 
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order the public employe~ to appear in court at a specified 

time ~ot les~ than 10 or more than 30 days after the day the 

petition was filed and show cause why the ap?l icant was not 

hired for the position. The public employer has the burden 

af ~~"9--e--e+eer--~how+n~--~he~--the--epp++eftnt--we~--not 

~u&~~e~t?e~+y---eatte++y--q~etT~+e~--w?th--the--pe~~on--hTred 

fBillll~!LliL_Lf&ffllttQf.B.ANL.Lilf~_l;lllllEtl..LIIiAL.ll!Lt!!fl.lJYER 

l!AllLA_BfA.S.lli'JAIILLllllll.!!l.I!IAllllJll-fli!U.UAJ:ll-lu__.s.ll!lli!JllW__LIU 

llLL.S.Ei;.lllltLlJ• 

( i i) The time to appear provided in subsection 

(4)(C)(i) may be waived by stipulation of the partie~. If a 

time to appear nas been specified pursuant to subsection 

(4)(cJ (i)• the court may. on motion of one of the parties or 

on stipulation of all of the parties. grant a continuance. 

(iii) If the public employer does not car~y its burden 

of p~~of under subsection (4)(c)(i), the cou~t shall order 

the oublic employer to reopen the selection process for the 

position involved and shall grant the applicant reasonable 

attorney fees and court costs. The remedy provided by this 

secti~n is the only remedy for a violation of (sections 1 

throu~h 10], and a court may not qrant ony other relief in 

an action for violation of rsections 1 through 10]. 

(d) Fail~re of an applicant to filed 

subsection (4)(b) within 90 days bars 

petition under 

the filing of a 

petition. If a public employer fails to provide an 
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15 days and a 

court sha 11 

order the public employer ~o r~open th~ ~election process. 

(e) The Montana Rules of Civil Procedure apply to a 

proce~dir1q under this subsection (4) to the extent that they 

do not conf1,ct w~th this subsection (4). 

~E~-S£~H& Sec~ion 9. Adoption of rules. The 

department of administration shall adopt rules implementino 

[sections 1 through 101 and shall consult with the 

department of social and rehabilitation services in adopting 

rules governing certification of handicapped persons for 

purposes of (sections through 10]. The department uf 

administrat:on•s rules apply to all ~ublic employers. locdl 

as wel I as state. 

~EH_Sftl~a Section 10. Conflicts with federal law. 

[Section~ 1 throuqh 10] do not apply to work or positions 

subje~t to federal laws or regulations if application of the 

empl oy1nent preference conflicts with those 1 aws or 

regulations. 

Section 11. Section 10-2-402t ~CAt is amended to read: 

•10-2-~02. Super•ntendent to be qiven veteran•s 

preference. [n the selection of the superintendent of thP 

Hontdna veterans• home, the department of instituttons shall 

~T•e-~r~f~Tenee-to-ye~ereft~-e~-def+ned-Tn-ta-~-~8? ~~~_tQ£ 

ULefec~~~-~D~~g_tQ_yeterans aau--~~a~--~teLa~-UUi 
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oot __ trr~_oL~~L~e-wLan~d-~~eL-R~~~~-L~~o~-1 

~b-1QJ•" 

Se~~+on-~r.--see~+en-~~-3-~e~.-ME~~-~~-am~nded-~o-reed+ 

••9-3-+63.--Pe~mT~ed-~~t+netTonsw---Ho~h+nq--+n--~+~ 

e~s~ter-~~e++-pro~+b+~-eny-pab++e-er-pr~wst~-emp+oy~~ 

t~t--from--enfore+nq-s-d+ffer~ntiet+on-oe~ed-on-mer+te+ 

~teta~~-e~eT-or-phys+ee+-or-mente+-hendteap± 

tai==•~o=Q~d~a=~h~pr~t~en~~~~~~~±~ 

t=~br~~§h=~ 

±at--when---o~sed---on---e---bone---f+de---oeeopet+one+ 

q~e++f~eet~on--ree~oneb+y--neee~~ery-to-the-normo+-operetTon 

o~-tn~-p~rt•e~+er-btl~+ne~~~ or 

tct--where-the-d+ff~rent+at+on-+s-besed--on--r~a5onob+e 

~~etors-ot~er-then-oqet 

ttt--from--observTng-tMe-term~-o~-~-bone-~+d~-~en+or+ty 

~Y~~~~-or-eny-bene-~Tde-emp+~y~e-hene~f~--~+&ny--~ueh--e~--e 

r~t+~~meftty--Den~+ony--o~--Tft~tt~eftee--pfsny--~h+eh--T~-no~-e 

~ttb~ertuge-to-eyede-the-purpo~e~--of--~h~~--ehop~ery--exeept 

~h4t--no-~tt~h-emp+oye~-bene~Tt-pton-~h~f+-e~eu3e-the-~e~+are 

~o-~+re-eny-+nd+v+dtte+~-or 

t~t--trom--df~ehor~Tn9--or--otherw+~e--d+~e+p++n+n9--en 

+ndTyfdao+-~or-oo~d-eea3e•• 

~eet+on-t3•--5eet+on-~9-3-~8tT-MtAy-T~-emended-to-~eod* 

••9-3-~ST~--Emptoymen~--of--~tate--an~-+oeo+-~~Yernme~ 

p@r~o~~~+w--ttt-S~e~e ~~pt==§~=DrD~~==±n==~~~ 
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thCOa§b==~~~~t~--eftd--+oee+--9ove~n•ent--o~~+e+G+,--ond 

3Uper•~~ory-per~onne+-~o+t-reertt+ty-oppo+ft~T-e~~+gn~-tro+n• 

~vot~e~ey-eftd-promote-per~onnet-on-the-h~3T3--of--mer+t--~nd 

qoe++f+ee~+en~--w+thcu~--~egerd--te--~ee~y--eote~y-~e+T9+onY 

ereed~-~e~Tt+ee+-~de~~y-s~~y-egey-mer+te+--~tft~usy--phy~tes+ 

or-meftee+-hend~ee~y-or-nat+on~+-erTg+n• 

trt--At+--~t~te--end-toee+-9owernment~+-egene+e~-~~a+~• 

tet--pro~u+~te-wr+tten-dTreettve~-to--eerry--ott~--thT~ 

po++er--end--to--~ueren~ee-equa+-em~toyment-op~ortan+t+e~-ot 

e++-+ewe+~-of-~tete-ond-+oea+-9oYernm@ft~~ 

tct--re~tt+o~+y--rev+~w--thetr--per~onne+--pree~Tee~--to 

~3~tt~-eo~p++enee~-end 

fet--eondaet---eont+na+n,---oTTefttetTon---end--~~oTnTft9 

pro~~o~~--wtth--emphos+~--on--hamen---re+et+on~---oftd---~eTr 

emp+oyment-preet+ee~• 

t~t--~he-depe~~me~-of-adm+n+~tro~+on-~he++-+nsttre-thst 

~he--ent+re--e•om+net+on--pr~~~•--+ne+udtn~--epprof§e+--o~ 

~ao+~f+eet+oftsy-+3-~ree-from-b+o~. 

t~t--•ppo+n~tn~--euthar+t+e~--Shft++--exere+3e--eore--to 

+n~~-ut+++rotToft-~f-M+Rer+ty-1~oap-persons•• 

~ ~;LSfl:.IlUfi.._ _S£.Ul.JJ!:LUa_..J;t!fl.ll:£1!£.1tL__f&llf.B.e!l:.£.L.-!U£ 

Aee.U~AIHllLilLAJ:L.t;l!£J..Jl~l!iflH.__fBE£f&f.!KLAS_flUIJLI~P FOR IN 

lSf~Illl~S-~-l~Ril~U-~QJ_A~-lll=Z=~~-By_~_fU~Ll;..J;M~tf.B-AS 

QEEl~EU __ lrt-lSf~IlQN_JJ_MAY_UQI_Bf_l:.llN~lRU~Q_IIl_l:.ll/tSI1IUIE-A 

~lULAilQU-DLitil~-~~A£IEBa 
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~l~-~ELll~.__~fLil~_ll£_-fH£LQIHfNl_f&ffE&f~--lHf 

Ae~JLAllDM _ _Qf _ _A~-~HfHI_e&fffREHLf_AS_f&a~UfQ_fD&_lU 

LifLllDM~_l_lJ:tBD~H-lDJ_~_Ia=Z=~Dz_nt_A_fUliLlL_f~YfR-AS 

ll.EflUfi/_ltLLS.fUIDtLJ.LMAYJtl!I_nf..LJJ!iS.lBUfQ_ID_LJll:l.lllll!lf_A 

~laLAillltLDf-ltll~LtlAelf&a 

~f~-~ftiiO~ Section 14. Repealer. 5ubj~et-to-~~et~on 

~6~1+at--of--t~T~--eety-~eet+ons-te-~-~et-tn~eugh-te-r-r96y 

He•y-er@-~@~etedw ~ELllD~-lO=Z=ZDl_Itl&~-10=~~~ 

AB.f _ __3.fffA1.fll.. __ ltl~RfefALAeellf~Rfi&l!ALil~fl..LlD__llAB._A!U 

C.l.Al!! __ .llE_~lDl.AllQ.tL_DB_UfULAI!UtL-DL--l!l=Z=ZDL__Itl&lll!lili 

ll!=Z:oZ Qft_.__Il:!U __ J:taLMDLJ!ff.!LBEDl!.C E 0 TO Jl.IDQ!EH!.LJtHUtlf!LDB 

Ul!I_Itlf_J.l!l2la!I.ML.l~-HiiAu-OtLLil:lf._f£ff~-!2A.lf_l.lE_Il!li 

At!J. __ (L!~Qf&_ID=Z-2PI THBQUGH 1D-2-2Qft_ltl!l~f-~ 

&fDULEP_lO-JUl2~~l~_wtifltlfB-O~Lltlf_JUDGMENI~__f~ 

~-Utlf _ _ffffUlll_llAlf__Qf__ltf.l~l:U-A&f Elif!l!!C~f.&..IW 

l:l.AlH_EQB_A~Dl.AllQM_Df--l!l=Z=ZDLltlBD~tl-l!l=Z=ZDb__MAY __ aE 

!Wlf_U~llflL~fLI!QM-l!_DL~_ALh 

~~-~ftll~. Section 15. Severability. If a part of 

this ~ct is invalid, all valid parts that are severable from 

the i."lval id part r-elllain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid ap~l ications that are severable from 

the invalid applications. 

tl~~-SEtiiDN. Section lb. Effective date 

25 appl icabili~y --saving clau5e. (1) Thi5 ~ct is effective on 
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passaae and approval. 

f2) Except as provided in ~~bse~+on--t~tt~t ~IlQti 

L~~ t~is act applies only to positions that are filled aft~r 

the effective date of this act. 

t3t-tet--5abje~~---~o---~he---epp+Teeb+e---s~e~tt~e---of 

?•mT~~tTons-~d-~o-~ubsee~Ten-t~ttety-a-e+eTm-~o~--wTe+e~Ton 

ef--ta-~-~e~--~h~aqh-*&-~-~66y-whe~ner-or-nct-•t-~~-p~ndTn~ 

~n-e~~t-on-the-eFfe~tTye-dete-&f-~h+~-eety-M&y--he--par~~ed 

onder-8nd-mttst-be-geyerned-~y-*6-~-~e~-~h~~b~h-~e-~-~e6w 

fbt--Heweyery--~~e-on~y-re+Te~-thet-mey-be-gron~ed-on-ft 

e+e+m-de~er+fted-+n-sab~eetTen-t3ttet--+~--the~--p~o•Trl~d--Tn 

seet?on-Ot~ttettT+~t-e+-~nT~-eet•-end-~h~-eoort-mey-g~en~-no 

oth~~--~e++~fT--T~e+od+n9--thftt--p~o•Td@d-~~-t&-r-i8b-or-e~ 

,ad+eie+-eonstraetTen-of-~~-r-re6• 

tet--A-c+e+•-ond~r-~~-~-i9t-tnroa9h--te-~-~86--mas~--be 

+T+ed--w+~hTn--&8-deys-e+ter-the-ef+@etTye-da~e-of-thT~-eet• 

~f~__ifUlDilL--~fLillltl 17. COPlflC.Alllltl ___ IU~IBl!UlDiia 

.UL-~f.C.llllll-lZ_l.s.__rt;Lf.!WfQ_lQ_IIf..LQDlE.lfQ_ALAJLl!tifl.B.Al. 

tilU..Jf_Illl.f_!t.2~tJAe.lf!L4Jii.!Llt!E_eBDll.lHD!tLliEJllJ.Lti~ 

l:tlAflf&_L1_Afel.t-IP-ifl:l!ON 12. 

UL-!iECI!QN I 3 IS !Nll!WfD_lQ__Jjf_..LJJQlflfP__ll __ Atl 

~llli!!L-fAB.L!lLllllL't.2>-l:tlAe!f.!L.h-A!'tQ_ltfE-fBDHllllliLDf 

Illl.L'th..LtlAflfB_J • APP L X~fl:lllltl--lla 

-End-
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STATEMENT OF INTENT 

HOUSE BILL 8 

4 statement of intent is provided to address the natu~e 

of the employ11ent preference granted in the bill. The 

l~qislotur~ intends that public employers seek and hire thP

most qualified per~ons for positions in public employment• 

It is also the intent of the legislature that the nature of 

the prQference is a relative one in that it is to be applied 

..15 .a "tie b..-euker'' dmong two or 

position who have substantially 

11ore applicants for u 

equal qualific~tions. 

Subst~ntially equul qualificdtions does not •ean a situation 

in which two or more applicants are exactly equally 

qualitied. It mrans a range within which two applicants must 

oe coo~ider'2'd to be substantially equal in view of the 

qualifications set for the job. WHE!f_APPLICABLE__Qti__~ 

~s__QR Slw\UCTUBFO INIERVIEWSt THE RAijGE ftlR SUBSIANllAI.J..l 

EQUAL WILl SE WI !HI N 5 pERCENTAGE POINTS. Qual if i cations 

shuu1•1 inclu~e job-related knowledge, skilly and abilities• 

lha IQ'-4islc~ture recoqnizes that public employers use .a 

Vdriety of s.cored and unsc.ored selection procedures such as 

conventional written examinations. training and experience 

requirarnents 9 pcrfor.nance tests .. structured oral interviews .. 

or cvmDinations of these. The legislature does not intend to 

specify the ty~e of selection procedure to be used by a 
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public employer. 

A statetDent of intent is also required for this bill 

because section 9 requires the department of administration 

to adopt rules imple•enting sections 1 through 10 and to 

consult with the department of social and rehabilitation 

services in formulating rules for the certification of 

handicapped persons. 

The legislature intends the rules to adequately provide 

for the administration of the e~loy•ent preference law• but 

to include only those rules that are reasonably necessary to 

implement sections 1 through 10. 

It is the desire of the legislature that the depart.ent 

take all necessary steps in formulating, proposing, and 

adopting rules to ensure that the public, particularly those 

persons and organizations that have shown past interest in 

the employment preference law, is afforded sufficient tille 

and opportunity to participate in the rulemaking 

The department should qive such notice and 

procedure. 

hold such 

hearings as will ensure adequate public pdrticipation. 

-<.ules adopted by the department apply to all initial 

hirings to positions by all public employers. In formulating 

i t·.i rules the departnK!'nt. should take this into cons ide ration 

dnd adopt rule~ that can be u5ed and applied by the broad 

sp'-'!c;;rum of stab~ and local puol ic emploters subject to 

sections 1 through 10. 
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It is the intent of the leqislature that ~he department 

formulate 

following 

and adopt rules relating, but not limited• to th~ 

matters and take into account the fo11owinq 

considerations. 

(ll Claiminq preference documentation and 

verification. Rul~s relating to the job applic~tion process 

should include the manner in which a preference should be 

claimed when a job is applied for. They should prescribe the 

means by which the applicant must document and submit 

evidence of such things as the applicant•s status as a 

veteran, disabled veteran, handica~oed person. or eligible 

spouse. It is the intent of the legislature that rules 

claimin9 and documenting a preference do not 

unreasonable burdens upon applicants. 

(Z) Handicapped persons certification. The 

for 

place 

rules 

should provide that a person will not be denied handicapped 

status and certification merely because of his current or 

former employment. should address the matter of what 

constitu~es a physical or mental impairment that 

substantially limits one or more major life activities• and 

outline in what instances a physical or mental impairment 

limits a person•s ability to obtain• retain• or advance in 

employment. The department may wish to do this by a 

combination of a statement of general principles a·nd 

specific examples. 
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~ules should provide for a certification process that 

dllows• when appropriate• permanent certification of those 

impair '"ent.5 considered to be permanent in nature• A 

procedure for ektension or loss of certification should bf~ 

provid~d for tho5e instances in which a handicap is o~ may 

be te"ltpOr<.Jr-y. 

(3) Military conflicts. The leqis1ature intends th~ 

rules to apply federal 1 aw to determine what constl tutes ,;~ 

campai~n or expedition for which a Cdmpaign badqe •~ 

dUthorized Oy the Congress of the United State5 or 

depart.ment of def~nse. 

(4) Honorable discharges. The leqisldture intends thP. 

rules to apply federal law in defining honordble dischar~Ps. 

(5) Hirinq decision notices and explanations. The 

1eqisl3ture intends the rules to provide for ~he form and 

content of written notices of hiring decisions. including 

'lltheth~r the po5ition was obtained <~s th~ result of 

application of the preference by the public employer. 

writt9n requests for explanations of hiring dEcisions• and 

written ~xplanations of hirinq decisions. 

(0) Reopening of selection proces~. The legislature 

inteo~$ the rules to provide for a method of ~eopening the 

selection process for a job should a court order the 

selection process reopened. and include a ~ethod of givinq 

notice to those who applied for the job informing them of 

-4-
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HB 8 

the reopening and the reason the~efor. 

2 (7} ..Jobs subject to federal law. The legislature 

3 int~n;:'~ the rules to identify or provide a ~nethod of 

4 identif~ing work or positions to which the employment 

5 pr~fe~ence does not apply by virtue of section 10. 
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HOUSE BILL NO. 8 

INTRODUCED BY PAVlDVICHt JONES, FARR!St Do BRDNNt 

PECK, SCHYE, WILLIAMS, AODYt BARDANOUVEt HANDt MCCORMICK 

YARDLEYt SHONTZ 

A Bill FOR AN ACT ENTITLED: *AN ACT PROVIDING PREFERENCE IN 

PUBLIC EMPLOYMENT FOR CERTAIN MILITARY VETERANS AND 

HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES; RECQNCI~ 

II:ILf&fLU.EN(.E STATUTES 1/ITI! !HE HUIJ!N RIGHTS UAT!ITE~ 

AMt'NOH•G 5F&H·8HS SECTION 1D-2-lt02t lt'l-3-i:9~r-·N9-~+-3-Mh 

~CAl REPEALING SECTIONS 10-2-201 THROUGH 1D-Z-Z06t HCA; AND 

PROVIDING AN IMII~OIATE EFFECTIVE DATE AND AN APPLICABILITY 

DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~~-SftiiOU. Section 1. Short title. (Sections 1 

througn T8 L!] may be cited dS the •Montana Veterans and 

Handicapped Persons Employment Preference Act•. 

~W-it~ Sec~ion z. Purposes. The purposes of 

l sections. through te ~] are to reward veterans for 

servic~ to their country, recognize past employment 

discrimination against hdndicapped persons, and facilitate 

the hdbi1itation, rehabilitation .. and readjust11ent of 

~eterans and hdndicapped persons. 

H~LllDH. Section 3. Definitions. For the purposes 
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of [sections through ~8 ~]• the follo~ing defini~ions 

app I y: 

(l} •Active duty• means full-time duty other than for 

training in the regular coaponents of the United States 

army• air force, navy, Marine corps, or coast guard with 

full pay and allowances. The term does not include •onthly 

drills, summer encampments, initial training, or other 

inactive or active duty for training in the national guard 

or reserves. 

(2) •Disabled veteran• means an individual who: 

(a) served on active dutr; 

(b) has been separated from service und~r--hono~ah+e 

can~+on~ 8Y HONORABLf_UIS£ttA~; and 

(c) suffers a service-connec~ed disability determined 

by the United States veterans adainistration to--be--3e•--e~ 

fi!OM!-di-seb-++rtg • 

(3) •Eligible spouse• means: 

(a) the unremarried surviving spouse of a veteran who 

died while on active duty o~ whose death resulted from a 

servic~-connected disability; or 

{b) the spouse of: 

(1) a veteran determined by the United States veterans 

administration to ha~e a 1004 service-connected disability 

who is unable to use his employment preference because of 

his disability; 
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(ii) a person on ~ctive duty deter•ined by the United 

States government to be missing in action or a prisoner of 

~ar; or 

(iiit a handicapped person deterMined by the department 

of social and rehabilitation services to have a 100% 

disability who i~ unable to use his e•ploy.ent preference 

because of his disabilitV• 

{lt) •Handicapped person" tneans an indi-vidual certified 

by the department of social and rehabilitation services to 

have a physical QR MENTAl impairMent that substantially 

liMits one or More major life activities. such as writinq. 

seeing, hearing,. speaking, o_r mobility,. and which 1 imits the 

individuat•s ability to obtaint retain• or advance in 

empl oy10ent. 

(5) (a) •Initial hiring• .aans a personnel action for 

which applica~ions ar~ solicited from outside the ranks of 

the current a.ployees of: 

(i) a departMent. as defined in 2-15-102, for a 

position within the executive brancht 

(ii) a legislative agency. such as the consumer 

counsel• environlltental quality council, office of the 

legislative auUitor• legislative council• or office of the 

legislative fiscal analyst, for a position within the 

legisldtive branch; 

(iii) a judicial agency. such as the office of supreme 
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court ad•inistrator• office of supre.e court ~lerk• state 

law liorary 9 or si•ilar office in a state di~trict court for 

o position within the judicial branch; 

{ivt a unit, as defined in Z0-25-201, for a position 

within the ~ontana university system; 

(v) the office of com•issioner of higher education for 

a position within that office; 

(vi) a college for a pos;tion within that college; 

t~~~t-e--e~"~e~-or--p~og~em--fo~-e-po~T~?an-w?th+n-the 

postsecon~a~-•ee~t~~~~eftft+ee+-eduee~+o"-~1~~ 

t•~+tLXIll a city or town for a municipal position. 

including a city or municipal court position; and 

t~~tL¥11ll ~ county for a county position. inc1udinq a 

justice•s court po~ition. 

(b) A personnel action li•ited to current employees of 

a specific public entity identified in subsections {a}{i) 

throUgh (a)t+xti11Lll of this subsP.ction (5), current 

employees in a reduction-in-force pool who have been laid 

off fro• a specific public entity 1dentified in subsections 

(a)(i) through (a)t+xt~Llll of this subsection (5,• or 

current participants In a federally authorized e.p1oyaent 

prog~a• is not an initial hiring. 

(6) "Position• Means a pe~manent or seasonal po&ition 

as defined in 2-18-101 for a state posi~ion or a similar 

pe~manent or seasonal position with a public e~p1oyer other 
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~han tne state. Hovever. the ter• does not include: 

cat a te•porary position as defined in 2-18-101 for a 

state ~osition or similar temporary position with a public 

e~loyer other than the statei 

{b) a state or local elected official; 

(c) emp1oy~nt ~s an elected officia1•s i~ediate 

secret~~y, 1eqa1 advisor, OY administrative, legislativ~. or 

other i•~ediate or first-line aide; 

(j) appointMent by an elected official to a body such 

as a board, c.o•w.ission, colllflittee .. or council; 

(e) appoint~ent by an elected official to a public 

vfttce if th~ dppointment is pfovided for by law; 

(f) a Oepart•en~ head appointment by the governor or 

rK• e•~cut•ve d~pdrtment head .appointMent by a 11ayor• city 

mana~ert county co=missioner, or other chief administrative 

or e.ecuttve officer of a local q~verneent; or 

f ·~I enr,~ageiM'!nt. as an independent contractor or 

e•ploy•ent by an Independent ~ontractor. 

( 7) (a) "Public eatployer• means: 

(i) ~nv ~epartm~nt. offlce, board• bureau~ co~mission, 

d'leonc.y t college, includinq a com111unity college, 

po~~eondary---vee~Tona+-~eehn?ea+---rentep---~--proqramy 

univ~r~ity, or oth~r instru~entality of the executive. 

JUdl<.t .... tl, or leq•sl.ative branch of the qovernment of th~ 

state of Montana; and 
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( ii) any county 9 city, or town. 

(b) The ter~ does not include a school district, a 

~pecial purpose district, an authority, or any political 

subdivision of the state other than a countyw city• or town. 

(8) •Substantially equal qualifications• .aans the 

qoJalifications of two or 11ore persons a11ong who• the pubt ic 

employer cannot make a reasonable determination that the 

qualifications held by one person. are significantly better 

suited for the position than the qualificat;ons held by the 

other persons. .lli........A..KaJWL~J.KllllJj....f.l!..ll(J;DURE THE RANGE 

~~!lALLY EQUAL WILl 8E MITHIN 5 PERCENTAGE pQINT$. 

f9t--•Yn~--honor~8t@-eoft~t~ens•-~ns-a-d+se~-or 

3eperet?oft-~~em-ee~d~y-ehe~ee~~+2ed-a~nder-hone~eb+e 

eeft~~Ten~w--The--~~--~n~~~~e~--heno~ab+e--d?sehe~~-eftd 

~en~T---d+s~he~ge~---h~--doe~-net--+nelHde--d+~onorab+e 

d+~ehft~~$-~oth~T-~~n+~~~e~~e-~T~e~rges--eheree~erTr~ 

e~-other-~heft-henereb+ew 

t~et~ (a) "Veteran• means a person who: 

(i) served on active duty during time of war or 

declared nation~l e~ergency or in a campaign or expedition 

for which a campaign badge was authorized by the United 

Stat.e5 congress or the United States department of defense; 

.:snd 

(ii) has been separated from service Uft~~-hc"o~eb+e 

eond+++eft~ BI_tlDNQ&Aalf-QISCHABGEe 
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(b) The term does no~ include a pe~oft--~eee+Y+ng 

~~+~e•e~-pey--~rem--the--Yn+~~-5~etey-besed-o"-+~~h-~ 

m+~~ry-~e~?ee RETIRfO~R Qf A REGULAR COM£QMEKI__Uf 

IH£__UKIJfQ STATE$ ARMED FORCES »HQ _!£_EliGIBlE FOR OR 

&Et..f.I.lliNG & HI! UARY REIIREHf.!ll_AJ.J.WI~L.IIII!EIL .. IHAI'L....A 

~I BfllBErENI AILQWANCE· AND QOEl_NQI_!M£LUDE ANY OJHfB 

&fiiRfQ MEMBER Of A PUBI It REIIBEMfNT SYSTEM, EXCEpT SOCIAl 

:)fCliBITXs IH.II IS suppORTED _lfL_.wJ:I~A&LaLIAJ 

REVENUES. 

t~~;~ "Har or declared national emergency• .eans: 

(a) World War 1, beqinning on ~pril 6• 1917• and 

ending on November 11, 1918, both dates inclusive; 

(b) World War Il• beginning on DeceMber T, 1941• and 

ending on December llt 1946t both dates inclusive; 

(c) the Korean Conflict, •ilitary expedition• or 

police action, beginning on Jun~ 27• l95Dt and ending on 

January 3ly 1955y both date~ inclusive; and 

(d) the Vietnam conflict. beginning on Augu$t 5, 196~. 

and ending on May 1. 1975, both dates inclusive. 

~~w SECTION. Section 4. E•ployment preference in 

init.ial hiring. Cll (a) exeept as provided In sussEtTJQN 

lllLil_Qf_IHl$ $ECTJON ANQ 10-2-402, in an initial hiring 

for a position, if .a job applicant who is a veteran, 

disabltld 'veteran, handicapoed·. person. or eligibl-e spouse 

Meets the eligibiJ~ty requirements contained in [section 5] 

-1- HB 8 
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and clai•s a preference as required by [section 8]• a public 

~mpl~Jer shall hire the applicant over any other applicant 

wi~h subs~antially equal qualifications who is not a 

~reference eligible ap~licant• 

fbt--~"-an-+ft+~+e~-h+r•~T-e-~4~e-e.ploy~ AHQ 5hA11 

hire d disdbled veteran over any other preference eligible 

applic~nt with substantially equal qualifications. 

~ll_WR!TTEN QR QRAL EXAMINATIQNS Q&__A~EQ 

~IE&XIEW_~~~-G~EN EQB f~lll&L_HlB~~A_QfeA&IM~~I1 

llf.f.U'J;,s_ BQARQ• BUREAU, AGENCY• OR OTHER lNST&UMfNTAI ITY Of 

THE EXECUTiyf, JUDICIAle OR LEGISLATIVE BRANCH__DE__!Hf 

GOyERNHfHJ ...Jlf_IHE -STATE DF MQNTANA. ANO A VEIERAft.t_~el 

.:t.f.I.f..&Afh ·HANOICA-PPEQ PEJUflfh OR ELIGI-BLE SPQIJSF $HAl1 J::I.A.U 

AQQEQ TO HIS EXAMINATION ANQ JNTfRYIEW RATINGS A CREOIT OF 

~fOLLQWING pERCENTAGE QF TOTAL POSSIBLE p~ 

LAi VETERANS 53~ 

18\ QI$1ft1EQ VETERANS AND HANptCApPFQ 

j,C 1 fL JGJBLE SPOUSE$ 102;. 

Llll THf fAt! THAT AN APpliCANT HAS CIAIMEQ A CREDIT 

UNQEB I~SUBSECIJON 111181 MAJ NQT Rf MADE _KNOWN IQ THE 

StQBESS__Qf A HBIITfN 0& QRAL EXAMINATION OR $181~ 

l.ltlf.UlEH UNTil RATINGS Of All &ppt IC:ANIS HAVE BEEN 

BECORDEDr AFTER WHICH SUCH CBFDIT$ SHAll 6E AQPEQ IQ THE 

fX6MlN&TION QR INTERyiFM RATING AND THE &ftQ&DS SHALL SHQM 

THE RATING ANQ CREQIIa 
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II II I 6 PREFERENCE MAIJ!!Il-BL!ii!ANTED UN~ILSUBSEtTION 

LlliAl- If A PREFERENCE HA$ BEEN GIANJEQ UNQFR THIS 

~Eki~I1!1B!o 

121 The e•ploya.ent preference provided for in 

subsection (1) does not apply 

described in subsection (5)(b) 

~o a personnel action 

of [section 3) or to any 

other personnel action that is not an initial hiring. 

N~H SEtTION. Section 5. Eligibility require.ents. No 

veteran. disabled veteran, eligible spouse• or handicapped 

per sol"' is entitled to receive employment preferen-ce as 

provided in [section 4] unless~ 

ttt--h~-T~-e-~"T~ed-~tebe~-e+tTrent 

t~t--fte--hes--~~Tded--con~uea~y-+n-~e-s~~--~er-~ 

tea~t-1-y~ar-fmmed+ate+y-he~~e~~p~y+ft~-~e~-em~+oyme~~ 

t't--yf-epp+y+ng-fer-.un+e+pet-er-eett~y-e.p+oy~~-he 

ha~-res+ded-for-~-~-3&-dey~YMMed+ftte+y-~fere-apP+y+ng 

~~-emp+eymeft~--+n--t~e--e+ty~--towny--o~--eounty--+n--wh+eh 

e•~+oyme~t-+s-'a~~-end 

t"'t he .EtiiEB.E!LliJf...llRJ!ICE WHILE RES!QINIUUIJ:!ltLII!.I; 

~Uf_~A-AHD-~ meets those ~equirements considered 

necessary by a public e•ployer to successfully perform the 

essential duties of the position for which he is applying. 

H~SECTION. Section 6. Certification of handicapped 

person!!>• 

services 

The depa~tment of social 

shall certify persons as 

-9-
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purpose of employment preference as provided in [sections 

throuJh 't9 ll]• 

ti.f..ILSECTION. Section 7. D<Jration of employment 

preference. Subject to £section 5]: 

(1) a handicapped person, the spouse of a handicapped 

person as described in subsection (3)(b)(iii) of [section 

3]t a disabled v~teran. or the spouse of a disabled veteran 

as described in subsection {3)(b)(i) of (section 3) 

qualifies for em~loyment preference as long as the disabling 

condition existsi 

{2) a veteran, as defined in [section 3], who is not a 

disabled veteran, as defined in [section 3], qualifies for 

employment preference for +~~w--HoweYer•--onee--he--he~ 

eb~a+fted-e PEftM!NfNf ~~~+on-beeease-o~-the-epp++ee~on--o~ 

~he--emp+oy~t--pr~e~eneey--~e--•ay-no~-use-~~e-pre+ePeftee 

ege+n HO_LDH&f&_THAN JO JfABS FOLLOWING SEpARATION fRQH 

.s.rm>; E OR FOB N!l LONGER I!:!AM_JJL...llAJI..S_f.!ILI.IllllJ!Ili....UtlE 

~ffkl~~TE Of THIS ACT!r W~E&_IS LATEBr-AHQ WITH AN 

.wil.lJSl.IEQ NliHBfB OF USES. 

(3) the surviving spouse of a veteran dS described in 

subse=tion (3)(a) of (section 3] qualifies for e~ployment 

preference for as long as the spouse remains unmar~ied; and 

(4) the spouse of a pe~son described in subsection 

(3)(b)(ii) of [section 3) qualifies for employment 

preference for as tong as the pe~son is missing in action or 

-LD- HB 8 
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a prisoner of war. 

~CilDHa Section 8. Enforcement of preference. 

(1) A public employer sha11w by pos~ing and on the 

appl i·ca-tion form, give notice of the preferences that 

[sections 1 through +8 ~)provide in public employment. 

(2) A job applicant who believes he has an employment 

preference shall claiM the preference in writing before the 

time for filing appli~ations for the position involved has 

passed. Failure to make a timely eaployMent preference clai• 

FQB a poSJTIO~ i~ a complete defense to an action IN REGARD 

TO THAI PQSliiCN under subsection (~)• 

(J• If an applicant for a position makes a ti.ely 

written employment preference claim• the public employer 

shall give written notice of its hiring decision to each 

appli:ant cl~ieing preference. 

( 4) (a) An applicant. who believes he has not been 

accorded his rights under [sections 1 through ~9 11] may9 

within 30 days of receipt of the notice of the hiring 

decision. sub~it to the public ••player a written request 

for an explanation of the public employer 1 s hiring decision. 

•ithin 15 days of receipt of the request, the p~blic 

employer shall give the applicant a written explanation. 

(bt The applicant .ay, within ~0 days after receipt of 

notice Df the hiring deci.sioth .fi·le a petition in the 

distri.:.t court in the county in which his appl i.c·ation was 

-11- HB 8 

f / 

2 

3 

~ 

5 

b 

1 

8 

9 

10 

11 

12 

13 

14 

15 

1b 

11 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0008/03 

re~eived by the public eaployer. The petition must state 

facts which on their face entitle the applicant to an 

employDent preference. 

(c) (i) Upon filtng of the petition. the court shall 

o~der the public employer to ap~ear in court at a specified 

tiae not less than 10 or more than 30 days after the day the 

petitiun w~s filed and show cause why the applicant was not 

hifed for the position. •he !l__!Uf_HEARJNG, THE public 

eMployer has thP. hurden o~-me~~ng-a-c••~r-show+n~--~he+--the 

epp++eent--was--ne~-~~eft~~~+y-~~e~~y-q~e++~+ed-~+h-~he 

,..,.,.--tot+.-..<1 ~~ee-ee-fl!f-fl!.fttflre£=:1Hti 
fHE-tHft~ift=Mt&E-t--Ri*59NABtE 9EffRMfK6ff8N--fVR$ti6Kf==£8 

:51ti15ft.Hett:-+§t-~Bf==t5Ef;ft8H=-tiLANO THE APPL ICANL.!iALli:!E 

BURDEN Qf PBQYING ey .A pBEpQNP£BAMtf Of ~IQFN(E THAT HE 

IS A p&EEfRFNCE fLIGIBIE ApPLICANl Of PRQVING ~ 

PREpQNQERANCf OF THE EVIDENCE: 

fAt IF THE PREFERENCE IS _ _tj.AIJ!£1)_JBjOER $l1B$ECI-ION 

!ll!Al Qf [SfCIIQN 41, THAI THE EMPIPXfB MAQE A RFASUHAB~ 

OFIERMINAIION PU&$UANJ TO SUA$ECIJQN fA\ Qf {SECTION l]; ANQ 

lBI IF THE ~~E__KAS CLAIMEQ UNQER SUBS~ 

~)l8J Of (SEtiiQN 4)• THAT THE AfPL~T WAS NOT fNIITifQ 

~_Af_HIR£0 EQR THf POSITION. 

I I i) The ti•e to appear provided in subse_ction 

(4J(C)(i) May be waived by stipulation of the parties. If a 

ti•e to appP.af has been specified pursuant to subsectien 
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(4)(c)(i)t the court may. on motion of one of the parties or 

on stipulation of all of the parties• grant a continuance. 

(iii) If the public employer does not carry its burden 

of proof under subsection (4J(C)(i) AND THE CQU8I HAS FOUND 

lHAI--IHE__AeeL!CINT IS A pRfFFBfNCf EliGIBlE APPLICANT, the 

court shall order th~ public employer to reopen the 

s~lection process for the position involved and shall qrant 

the dpvlicant r~as~nable attorney fees and court costs. The 

reMedy provided by this section is the only remedy for a 

violation of [sections 1 through te ll)t and a court •ay not 

grdnt any other relief in an action for violation of 

Lsections 1 through *e 111· 

(d) Failure of an applicant to file a petition under 

subsection (4)(bJ within 90 days bars the filing of a 

petition. lf a public e•ployer fails ~o provide an 

explanation under subsection (4)(d) within 15 days and a 

petitiun is filed under subsection (4)(b)• the court shall 

order the public employer to reopen the selection process. 

(~) The Montana Rules of Civil Procedure apply to a 

pToceeding under this subsection (4) to the extent that they 

do not conflict with this subsection (4). 

H~S~PN, SECTlQN 9. QEPAEIKENI__IG__DEYELOP _JQB 

Q.Alllfl.!;Allll!L__J!J.At!._ (I I (A I THE __llf.f.ARIMEHT Qf 

ADHl~~IEAI!OH SHAll DEYELDP A COMPREHENSIVE eLAN FOB THE 

tLASSIFICA!ION OF ALL PQSITIQNS IN THE INSTRUMENIALJI!fl 
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Lll-.I!lL_USE QF liB I IIEI:L.JIIL ORAL El!.AJWh\lllll!LL.-Aill.l1 

SIRUCTUREQ INTfRYIEWS EO~IJAL HIRING, AS OEFINEQ IN 

LS£tllati_JJ• INTO tACH C~F POSITION: 

LL!l-IHE_ RATING Of EACH INQIVIDUAL By A NUMERICAL 

XllJ!L:_TAKING INTO ACCOUNT THE BfStn..!,S Of ALL WRITTEN OR 

QRAL EXAMINATIONS, S!BIU:TtJRFQ INTERVIFWSt AND ANY pOINl..S. 

~Ai_A_&fSULT QF THE APPLitAIION OF THE PREEERENkf 

e&QVlQEO__fQ&__lH_ SUBSFCTIQH (llLaiLll_Qf (SECTIQN 4la EACH 

.llll.l1.llllll.UAL.t!!lll--ll LI SIFD PH A RElilliEB. AttQRDUI.Ii.__m__II:!E 

l: .. I.AS.LOf_.fQSITION EQR. WHICH HE l..S_~I.LAWLJ:IliJW!!EB.ll.A.L 

KORE.. 

(BI THE PIAH MUSI__kQN!AlH--IHQSE STAIUTES_AHQ_&ULES 

fRQfQSED FOB _AQQPTIQN, AMEHDHENTo _Q&___&EfEAL AS THE 

PEfABI~-'DHSLQEBS NECESSARY IH QROFR IQ ENSURE THE 

~!Lily ANQ APPLICATIQN Of THE PL!~IO_ALL poSITIONS LH 

~~JBYMENTAL~REFERREP IQ IN $UBSECJ!QN !l)(ai~ 

Uf.l:llJJN_!t-1£ 

!Cl _ _ltlf__Df£ARIMENT SHALL__H!Kf__CQP!ES Of THE PLAN 

AYA.l..L!e1.LID_All_ltlliR.ESI.flL£ER SQN S • I!OLlL£lL81..1L__tfU R I NG S ON 

lilf_PLAN IN QAOER IQ OBTAIN At.t;l!RAILA!IJLU!I!n.f.l::!ftl.llVLJ!llliS 

~_lti£_£~ BY THE_£J.!B1.IC AHD Pl!allL_ EHPLQYER~ AND SHALL 

f.:ilAlll. I SH A PE BliUL.Jil!&.l.tll!i_jj.l:llllLWRil IE N t DM M fNT S ..JUll...._.B.f 

Allill:f(L£J)R Ttif SAME_fl!RPQSfa JHE OEPABIMEHI_Sl!AJ.L.t;QHSlQE& 
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ALL WQITTEN ANQ QRAL COMMENTS IN QFVELQPMENT Of A JQB 

~~El£ATIQN PLA~~ AQQPT lHAl_fLAB BY RULf_fBLUB-IQ 

.uu.~ .. ~ 
lZl--lHE-UfeA&I!f~T SHALL DEVElOp ANQ AQOpl AN INTfRIM 

JQ8 Cl A$SIFICAIION PLAN IHA~LUQfl_ltlf_lTEMS RfffBBEQ TO 

lll SUBSECTIONS ll l tAl AJ11L~ .. U.Lll.l-....llL-IlilL_!;f.tllQN, THE 

QEPARTMEHl__sHALL_ PRPYIQE THAl__IHE INTERIM piAN BECOMES 

~lYE [30 QAXS fOLlOWING THF EFFECTIVE OAIE Qf THIS AtiJ 

ANU_IHAl_IHE INTERIM piAN R~MAINS IN ffEftl_UNIJL. THE--fLAM 

QFOJJIBfD BY StJBSEC:TION I 1 llLJ._BECOMES EFFECTIVE. THE 

~LQfHEBI_AJ11LAOQPTIQN Of THE IUifRJHLeLtN IS NOT SUBJECT 

TO THf fROVTSION$ OF TITLE lt CHAeiER~-HtAa 

~~ Section lOa Adoption of ru 1 es. The 

depart~ent of ad•inist~ation shall adopt rules implementing 

[sections 1 through ~8 ~] and shall consult with the 

department of social and rehabilita~ion services in adopting 

rules governing certification of handicapped persons for 

purpose5 of [sections 1 through ~8 11]• The department of 

ad•inis~ration•s rules apply to all public e•ployers. local 

as well as state. 

NEW SEtTION. Section ll• Conflicts with federal law. 

(Sections 1 through Te ~] do no~ apply to work or positions 

subject to federal laws or regulations if applica~ion of the 

erwploy•nent. preference confliCts with those laws or 

regulations. 
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Section tz. 

"lG-2-402. 

Section 10-2-40Z. MCA• is amended to read: 

Super i nte;ldent to 

preference. In the selection of the 

be given 

superintendent 

veteran's 

of th<> 

Montana veterans' home. the department of institutions shall 

g+we-pr@~e~ene~-~e-v~~~-e~-de~~ed-Tn-~8-~-~~ ~1~~ 

~~ graptgd to yetgrdn~ and djsabJe~_xeterans ai 

SUB')fCTION (ll(B) Of [SECTION 41. byt; not. the pr-efgren~ 

grant~d to other persons. by [sectjons 1 through ±t L~·· 

5~e~+en-~~---s~~Teft-•~-+&~y-M~ .. -T~-G~ended-to-re~d• 

·•~-3-~w--Pera+~~ed-~+s~?ne~+ensw---Ne~h+n~--~n--~h+~ 

ehep~r-she++-proh+h+~-any-p~~~er-pr+wet@-@M~~Yft~ 

flt--~rom--eftfore+ft~-e-~~ferent•8tT~n-besed-Gn-merTtft~ 

sts~usy-a~ey-o~-phy~~e4-er-aente•-haftdTeept 

fot--whcn=fto3•~-on=the-pre~enca-prnyt~U=±a-t,rcttnns 

~aan-+&u 

tA±--wheft---eesed---en---e---eene---~~de---oee~pet+one+ 

qae+?f+es~+on--¥ea~eftab•y--nee~ery-to-the-~orme+-operet+on 

o4-~-pe~~+eu+er-bus+nesst or 

tU-"tere--t:fte-d+H"ef"eft't:TetTon-+s-besed--oft---ree.anabh 

fllet.n-s-o1<....-t!Hm-eg~ 

t~t--~ro.--obs~w+n~the-~erMS-o~-e-ho~-~-seftTe~+ty 

system-or-eny-bone~Tde-emp+oyee-~ene~+t--p+e~y--s~eh--e~--e 

r~+remeft~T--pens~Ofty--e~-+n~arenee--p+en.-~+ch--+s-n~-a 

su~fage-to-..ade-+h~~es--ef--t.hTs--~+e~xeep+ 

tha+--no-such-emp+eyee-hene•++-p+&ft-She++-e.~se-~h~T~ 
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~o-h+re-eny-+nd+.+d~t-~ 

t3t--•rom--d+s~herg?ng--er--$the~w+~e--d+se+p++nin~erl 

+nd+•+e~e+-~or-~~d-eeuse•• 

5ee~+o~3w--5eetToft-~~~y-M6~s-a.eftded-~e-pea~ 

M~9-3-~e~.--emp+oy•e~--a•--~~~--end-+oeet-goye~nae~ 

per~~n~+•--t+t-§~e~ ~~~~ed--tn- t,ect+nn3--i 

thCADnb==l§iy--~tate and--~eee+--~erft~~--o#~~eTe+s--end 

~upervT~ory-pe~~onnel-sh~++-~ecr~t.-eppoTnty-es~+gftT-tre+ftT 

ewal~e~eT-end-promote-pe~on~-eft-~he-be~s--e*--.er+t--end 

~~e+Tf•eet+ons--~thoat--regerd--to--reeey--eo+orT-re+~~+eny 

ereed.-~o+tt+ee+-+dee~y-~e~y-egey-M&P+te+--ste~sy--phy~Tee+ 

~r-~~nte+-he~d~eep.-er-netfen~t-er+9~"• 

t~t--A++--~~~e--end-+oee+-gov•rn•~e+-e~ene?e~-sh~ 

tet--prem~+9~te--r+tten-d+r~et+•e~-to--eerry--eut--th+s 

pcttcy--and--to--g~eren~ee-eq~a+-e~+oyment-~rtan~t+e~-e~ 

~~-+ewe+s-a~~ete-end-~oee+~evePn•e~~ 

fbt--re~~~ar+y--~ev+ew--~he~~--per~onne+--~ree~+ee~--~ 

-~~a~-eoep++ene~-~ 

tet--eonduet---ecn~+nu~n9---orTen~e~+en---end--tra+n+n~ 

p~09rem,--w~t~--emphe~+~--en--ftuaen---re~e~+ens---end---~e+r 

e.p+oyme~-~ree~+ee~ 

t~t--~he-depertae~-e•-~d•+n~~retTon-~"e++-+n~ttre-~at 

~he--en~+~e--~~~n~+o~--preee~~~--+ncta~nq--eppra+~s+--~~ 

~na++fT~et+on~y-T~-•ree-Trom-~•~· 

t~t--Appo+~•n!--au~er+t+~--she++--e•ere+$e--eere--tc 
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+n~-u~+++ret+~-~-m+nor+~-~oap-person~~·-

~~~~tllQN._ SECTION 13. -EHeLDYHENI pBEEERENCf. THE 

~AIION Of AN EMflPYMENT pgEFERENtf_AS_£ROVIQFQ fQB ~ 

L.S.fUIONS 1 THROUGH .tJi 11 l ANQ 10-2-402 BJ A puRl JC EMfl OYfB 

AS QEF IftEO IN r SECTION 3] MAY NOI_Bf CON$l@t!EQ TO CON$TITUTE 

.LlllilLAlllltLllLI.tllLQiAflf..R.o 

~EW SECTION. SECTION !4. EMPlOYMENT pRf£~EHkf---ruf 

Af.PI..ll.AJI ON Of Ah..t.l!PI.llYI!EI'.ILfB~ti{;E AS PROYI QED __EW!._ll! 

Uflllll!LL~Ulilt ill llJJNP 10-2-402 BLA-fllllULE!!~ 

AS~l.ttflL.lU_L£llliON 3J MAY NOT BE CONSTRIIEQ TO CONSTITUTE 

~AT!ON OF THIS-'HAf1E&a 

tlla_SEtTION. Section 15• Repealer. Subjeet-ta-seet+on 

~6t~ttet--af--t~s--ee~-~ee~ens-~&-i-r&i-threHgh-~e-r-~&y 

~~T-ere-re~eft+ee. SECTION> 10_2-?QJ THB~JGH 10-2 206, ~ 

,a&E.__&EPEALEp. THIS REPULAfPLllLB.ll.I!.!JK.ll.llELLI.lLJ!AlL.Alii 

tLA!H-_Df__~LAIION DB.--APeLICATIQN QF !O-Z=201 THROUGH 

lJl::Z=.Zi1..6.__lHAI HAS NQT llfEN REQUCEO .IJL.W.Plii!El:il£.JilllUI!fJUlB. 

Nai_l~~-~GMENT IS EINALo_GH_L!tlf_fEf~~__QATE Qf THlS 

M.J.h._ CLAIMS UNDER 10 2-2PLitl!i~Q==rut_IliALl:IAJI.Lll.ff.li 

afPU~P_l!LJUDGM~NTo Htifitlf&_UH_NOT THE JUQLHENT IS FINAl • 

!lli __ U!:lf EFFEC ll.llL_!!A!L_l!L_I!il.LA!:IJ ARE ENE.QRUAI!J.~Nll 

~FOR A VIDLAT!lltLQf_lQ=Z=201 THROUGtl__lQ=Z=206 MAY llf 

eAUf~~QER SECTION 8 Of THIS_ALia 

M~W SECTIO~. Section lb. Severability. If a part of 

this ~ct is invalid, all valid parts that are severable from 
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the invalid part re~ain in effect~ If a part of this act is 

invalid in one or ~ore of its applications. the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

'i.EW SECIIQN.a. Section 17. Effecti.ve date 

applicability-- saving clause. (1) This act is effective on 

passaqe and approval. 

( 2) Except as provided in ~seeti-o..-f3tfltt .s.Ekll.a.H .H: 

~SUBSECTION 13\ Qf_!Hl~ft~• this act ap~lies only 

to positions that are filled after the effective date of 

this act. 

1~ t~t-tet--5abj~---~-~fte---epp++eeb+e---steta~e---of 

13 ++-+tet+on,-end-~e-~bse~+on-t3tfety-e-c+e+~-for--v+e+~Oft 

l~ &F--~~e~--thro~-y8~~96y-wftether-~not-+~~-peftd~ 

15 +ft-e~r~eft~e-ef~+¥e-date-o~h?~-e~-.ey--~e--pur$Ued 

16 aftder-and-.u~~-be-gov~ed-hy-*9-~~e*-throu~h-T&-~~ao. 

l 7 tloi'--H-e.erT~-on+y-re++e#-i>hat--y-&e~te<t--on-e 

18 e+ttTft-deser+bed-Tft-sabseet+on-f3tt-t--~--~~--prOY+ded~ 

19 s.-n-~tteff+++t-&#-~:o----eftd-1:h.,...c.,..t"t:-.....,~eM......, 

zo other--re++e~~--+ne+~~Tft~--~~~t--prov+ded-?n-~8-2-i96-or-&ny 

21 j~e+-eons~Tuct+an-o*-~~~ 

22 tet--~-c+e+.-aftder-y&-~-~8T-1>hrea~--t~-~e6--~s~--be 

23 4~•ed--w+~+n--~deTS-e~•~~he-effee~ve-~ete-of-th+~-ee~• 

21L. ·- U'l SUBSEti!QN l!liB! Of, (SECTIQN It] APPLIES lltiLY-Ill 

25 f..Ollll~ REffRRFQ TO IN THAI SUBSECTION THAT A8f fill FQ 
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Af1E&_ (30 QAYS FOLLQWING THE EfffCTIYE PATE Qf THIS ACIJ. 

l!l!llll...lt!AL DATE 10-2-201 It!BQIIIO!L_lll=Z-.-Zll~eJ.L_IJL...It!Q~~ 

f..Ollll~ 

~~~- SEtTIQN lb. ~ODifltAIION INSTRucLlQ~ 

Ill SECTION tr }3 IS INT~IQL»E CQQIF!fp AS AN !N~AL 

PART OF IIILE 49, tHAPTE~Nll_lt!f_PSD~~QF TITLE 4~ 

~Aelf8 Zt APPLY TO SECitQN if~ 

LLl SECTION ~ 14 IS INTfNDFQ TO BE tOQIFI~_Ai_AN 

lH!~AL PART Qf TITLE ~9. tt!APTER~ AND THE_fBllY~--Df 

.Illl..J;_~9. CHAPTER h.JUU~t:r.llllll ~ lh 

-End-
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