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HOUSE 8ILL NOe _ 8

INTRGDUCED BY _ PAVLOVICH

A BILL FOR AN ACT ENTITLED: ™AN ACT PROVIOING PREFERENCE IN
PUBLIC EMPLOYMENT FOR CERTAIN MILITARY VETERANS AND
HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES; AMENDING
SECTIONS 10-2-402¢ 49-3-1D03¢ AND 49-3—201le MCA5; REPEALING
SFCTIONS 10-2-701 THROUGH 10-2-206s MCA; AND PRGVIDING AN

IMHMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE.®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTIONe Section le Short titlea { Sections 1

through 10] may be cited as the "Montana Veterans and
Handicapped Persons Employment Preference Act™e

NEH_SECTIONe Section 2. Purposess The purponses of
[sections 1 through 10] are to reward veterans for service
to their countrys recognize past employment discrimination
against handicapped personssy and facilitate the
habilitations Tehabilitations and readjustment of veterans
and handicapped personse

NEW SECTION. Section 3e Definitions. For the purposes
of [sections 1 through 10}s the following definitions apply:

(1) "Active duty®™ means full-time duty other than for
training in the reqular components of the United States

armyes air forces navys mMarine corpss or coast guard with
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full pay and allowances. The term does not include wmonthly
drillsy Summer encampmentss initial trainings or other
inactive aor active duty for training in the national guard
Of reserves.s

{2) "Disabled veteran™ means an individual who:

{a) served on active duty;

(b} has been separated from service under honorable
conditions; and

(c} suffers a service—connected disability determined
by the United States veterans administration to be 30% or
more disablinga

{3 *Eligible spouse® means:

(a) the unremarried surviving spouse of a2 veteran who
died while on active duty or whose death resulted from a
service~connectud disability; or

{(b) the spouse of:

{i) a veteran determined by the uUnited States veterans
administration to have a 100% service-comnected disability
who is unable to use his employment preference hecause of
his disability;

{ii) a person on active duty determined by the United
States government to he missing in action or a prisoner of
wari; of

(iii1) 38 handicapped person determined by the department

of soccial and rehabilitation services to have a 100%
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disability who is wunable to use his employment preference
because of his disabilitye

{#) “Handicapped person® means an individual certified
by the dJdepartment of social and rehabilitation services to
have & physical impairment that substantially limits one or
more major Jlife activitiesy such as writings seeings
heariage speakingy or mobilitys and which Jlimits the
individual*s ability to obtains retainy or advance in
employment.

{5) (o) "Initial bhiring” means a personnel action for
which applications are solicited from outside the ranks of
the current employees of:

(i} a departmenty as defined in 2-15-102y for a
position within the executive branch;

{(ii) @ legislative agencys such as the consumer
counsels environmental quality councily office of the
legislative auditors legislative councily or office of the
legislative fiscal analystes for a position within the
legistative branchi

(iii) a judicial agencys such as the office of supreme
court administratore office of supreme court clerks state
law librerys or similar office in a state district court for
a positson mithin the judicial branchi

(iv) a unity as defined in 20-25-20Ly for a position

within the Montana wuniversity systems;

-3~

10

11

12

i3

14

| §]

6

17

18

1%

z0

21

22

23

25

25

LC oo0ssol

(v) the office of commissioner of higher education for
a position within that office;

{vi) a college for a position within that college;

(vii) @ center or program for a position within the
postszcondary vocaticnal-technical education system;

(viii) a city or town for a municipal positions
including a city or municipal court paesiticons ana

{ix} a county for a county positions including a
justice’s court position.

(b) A personnel action timited to current employees of
a specific public entity identified in subsections (a)(i)
through {a){ix) of this subsection {5} current employees in
a raductior—in-force pool who have been laid off from a
specific public entity identified in subsections (a)(i)
thrauch fa)(ix) of this subsection (5)s oOr current
participants in a federally authorized employment program is
not an initral hiringe

(6} "Position™ means a permanent or seasonal position
as defined in 2-18-101 for a state position or a similar
permanont oy seasonal position with a public employer other
than the state. Howevery the term does not include:

{3) a temporary position as defined in 2-18-101 for a
state position or similar temporary position with a public
employer other than the state;

(b) a state or local elected official;

—ty—
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(c) employment 2as an elected official®s iamediate
secretarys legal advisors or administratives legislatives or
other immediate or first~line aide;

(Jd) appointament by an elected official to a body such
as a baardes commissions committees or council;

(e} appointment by an elected eofficial to a public
office if the appointment is provided for by law;

(f} 2 dJdepartment head appointment by the governor or
an  executive department head appointment by a mayors cCity
manager s county commissionery or other chief administrative
or exccutive officer of a local government; or

{3y engagemaent as an independent contractor or
employment by an independent contractors

{7) {a) "Public employer®™ means:

{i} any departments offices boarde bDureaus commissiony
agencys calleges including a community colleges
postsecondary vocational-technical center of programs
universitys or other instrumentality of the executives
judicialy or legislative branch of the government of the
state of Montana; ond

{1i) any countys cCitys ar towne

(b) The term does not include a school districty a
special purpose districty an authoritys or any politicai
subdivision of the state other than a countys citys gr towne.

(49 msubstantially equal gqualifications® means the
1
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qualifications of two or more persons among whom the public
employer cannot make a reasonable determination that the
qualifications held by one person are significantly better
suited for the positicn than the qualifications held by the
other sersonsas

{9y "ynder honorable conditions™ means a discharge or
separation from active duty characterized as under honorable
conditionsa The term includes honorable discharges and
general discharges but does not include dishonorable
discharges or other administrative discharges characterized
as other than honorables

(10) (a) "Veteran% means a person who:

(i) served on active duty during time of war or
declared national emergency or in a campaign or expedition
for which a campaign badge was authorized by the United
States congress or the linited States department of defense;
and

{ii) has been separated from sesvice under honorable
conditians.

(b} The term does not include a person receiving
retirement pay from the United States based on Yength of
military servicee.

{11) "War or declared national emergency™ means:

{a)} MWorld war 1y Dbeyinning on April 6+ 1917+ and

anding on November 11y 1918y both dotes inclusive;

-t
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{b) MWorld War [Is beginning on December 7. 1941y and
ending on December 3ls 1946s both dates inclusive;

{c} the Korean conflicte wilitary expeditiony or
police actions beginning on June 27y 1950+ and ending on
January 3ls 1955, both dates inclusive; and

{d} the Vietnam conflicts beginning on August S+ 1964
and ending on May Ty 1975, hoth dates inclusiveas

NEM _SECTIONs Section 4 Employment preference in
initial hiring. ([l} (a) Except as provided in 10-2-402y in
an initial hiring for a pasitiony if a job applicant who is
a veterany disabled veterans handicapped persons or eligible
spouse meets the eligibiYity requirements contained in
[section 3] and claims a preference as required by [section
8]s a public employer shall hire the applicant over any
other applicant with substantially equal qualifications who
is not a preference eligible applicanta

(b} 1In an initial hirings a public employer shall hire
a disabled veteran over any other preference eligible
applicant with substantially equal qualificationse

{2) The employment preference provided for in
subsect ion {1} does not apply to a personnel action
described in subsection {$)({b) of [section 3] or to any
oth2r personnel action that is not an initial hiringe.

NEW SECTION, Section 5. Eligibility requirementse No

veterans disabled veterans eligible spouses or handicapped
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person is entitled to receive employment preference as
provided in [section 4] unless:

(1) he is 2 United States citizen;

(2) he has resided continuously in the state for at
least 1 year immediately before applying fFor employment;

{3) if applving for aunicipal or county employments he
has resided for at least 3D days immediately before applying
for =2mployment in  the citys towns or county in which
employment is sought; and

{4) he meets those requirements considered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applyinga

MEH_SELTIONe Section 6. CLertification of handicapped
pPersonse The department of social and rehabilitation
services shall certify persons as bhandicapped for the
purpose of employment preference as provided in [sections 1
through 10]e

MNEH SECIIONs Section 7a Duration of

preference. Subject to [section 5]:

employment

L) a handicapped persons the spouse of a handicapped
person as described in subsection (3){b){iii) of [section
3}e a disabled veterans or the spouse of a di.abled veteran
as described 1a subsection (3)(b)(i1) of [ section 3}

qualifies for employment preferente as long as the disabling

condition exists;

—-B—
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{2) a veterany as defined in {section 3]+ who is not a
disabled veterany as defined in [secticon 3]y qualifies for
employment preference For lifee. Howevers once he has
obtained & position because of the applicatian of the
amployment preferences he may not use the preference againe.

{3) the surviving spouse of a veteran as described in
subsection (3)}[a] of [section 3] qualifies for employsent
preference For as long as the spouse remains unmarried; and

{4) +the spouse of a persan described in subsection
{3){bY(ii) of fsection 2] qualifies Ffor employment
preference for as long as the person s missing in action or
A prisoner of ware

NEW SECTL.te Seciliun 8e Enforcement of preferences
(1) A public employer shally by posting and on the
apnlication forme give notice of the preferences that
[sections 1 through 19] provide in public employmentas

{2y A job applicant who believes he has an employment
preference shall claim the preference in writing before the
time for filing applications far the position involved has
passeds Failure to make & timely employment preference claim
is 2 complete defense to an action under subsection (4)e

{2) If an applicant for A position makes a timely
written employment preference claime the public emplayer
shall yive written notice of its hiring decisian to each

anplicant cltaiming preferencee

—-g—
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(4} (a) an applicant who believes he has not been
accorded his rights wunder ([sections 1 through 10] mays
within 30 days of receipt of the notice of the hiring
decisiony submit to the public employer a written request
for an explanation of the public employer®s hiring decision-
Within 15 days of receipt of the requesty the public
employer shall give the applicant a written explanations

(b} The applicant mays witirin 90 days after receipt of
notice of the hiring decisions file a petition in the
district <court #n the county in which his application was
received by the public employere [The petition must state
facts which on their face entitle the applicant to an
employment preference.

(c) (i) Upon filing of the petitions the court shall
grder the public employer to appear in court at a specified
time not Yess than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired for the position. The public employer has the burden
of making a clear showing that the applicant was not
substantially equally qualified with the person hired.

{ii) The time to appear provided in subsection
{4)(c){i) may be waived by stipulation of the partiese If a
timr to appcar has been specified pursuant to subsection
(#)(c){i)s the court mays on motion of one of the parties or

on stivulation of all of the partiess grant a continuances

-310—
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{iii} If the public employer does not carry its burden
of proof under subsection {(#)(c)}(i}jes the court shall order
the public employer to reopen the selection process for the
position involved and shall grant the applicant reasonable
attorney fees and court castsa The remedy provided by this
section is the only remedy for a violation of ({sections 1
through 10}s and a court may not grant any other relief in
an action for violation of {sections 1 through 10}«

{d)} Failure of an applicant to file a petition under
subsection (4}(b) within 90 days bars the Filing of a
petitions If a public employer fails to provide an
explanation under subsection (4)(a) within 15 days and a
petition is filed under subsection {4)(b}+ the court shall
order the public employer to reopen the selection process.

{z) The Montana Rules of Livilt Procedure apply to a
proceeding under this subpszaction {4) to the extent that they
do not conFlict with this subsection (4).

NEW _SECTION, Section 9« Adoption of rules. The
department of administration shall adopt rules implementing
[sections 1 through 10] and shall consult with the
department of social and rehabilitation services in adopting
rules governing certification ofF handicapped persons for
purposes of [sections 1 through 107« The department of
administration®s rules apply to altl public emplioyerss local

3s well as state.

-11-
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NEH_SECTION. Section 10. Conflicts with federal law.
[Sections 1 through 10} do not apply to work or positions
subject to federal laws or requlations if application of the
employmant preference conflicts with those 1laws or
regulatiaonsa

Saction lle Section 10-2-402+ MCAs is amended to read:

"10-2~402. Superintendent to be given veteran®s
prefercnce. 1In the selection of the superintendent of the
Montana veterans® homes the department of institutions shall
give-preference—to—veterans—as-defined—in—t8—2-262 appiy the
areference granted to veterans and disabled. veferanss: Dbut
oot the preference grapted to pther personss by [sections 1
throuch 10"

Section 12. Section %#9-3-103s MCAs is omended to read:

®49=-3-103. Permitted distinctions. HNothing in this
chaptar shall prohibit any public or private employer:

(1) from enforcing a differentiation based on marital
statuse ages or physical or mental handicap:z

(as t ¢ { t £ jded in [ .

1 throuah 1C})3

i1 when hased on a bona fide occupational
qualification reasonably necessary to the normal operdtion
aof the particular businessi or

{c) wherzs the differentiation rs based on reasonable

factors other than agei
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[2) from observing the terms of a bona fide seniority
system or any bona fide employee benefit planey such as a
retirements pensiony or insurance plany which is not a
subter fuge to svade the purposes of this chapters except
that no such amployee benefit plan shall excuse the failure
to hire any individual; or

{3) from discharging or otherwise disciplining an
tndividual for aood causes”

Szction 13« Section 49-3-201y MCAs is amended to read:

"49-3-201. Fmployment of state and local government
personnel. {1) Stete Except as provided jn [sections 1
throuzh._10J)s state and local government officials and

supervisory persomnel shall recruitsy appoints assigns traine
evaluatcs and promote persconnel on the basis of merit and
qualifications without regard to races colors religions
creeds political ideasy sexy agey marital statuss physical
or mental handicaps or national origine

{27 All state and local governmental agencies shall:

{a) promulgate written directives to carry out this
policy and to qgquarantee equal employment opportunities at
all levels of state and local government;

(b) reqularly review their personnel practices to
assure compliance; and

{¢c) <onduct continuing orientdtion and training

prograss with emphasis on human relations and fair
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employment practices.

{3) The department of administration shall insure that
the entire examination processs including appraisal of
qualificationsy is free from biasa

(#) Appointing authorities shall exercise care to
insure utilization of minority group persons."

HEW SECTIONe 5Section l4e Repealers Subject to section
16(3)(a} of this actse sections 10-2-201 throujh 10-2-206s
MCAy are repealeds

NrM_SELCTIONe Section 15« Severability. IF a part of
this act is invalids all valid parts that are severable from
the invalid part remain in effecte If a part of this act is
invalid in one or more of its applicationse the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEH_SECTIONe Section l&e Effective date _—
applicability —— saving clause. (1) This act is effective on
passag: and appraovale

{2) Except as provided in subsection (3)(b)s this act
applies only, to positions that are filled after the
effective date of this acte

(3) {a) Subject to the applicable statute of
lTimitations and to subsection (3)(c)y @ claim for violation
of 10-2-201 through 10-2-206y whether or not it is pending

in court on the effective date of this acts may be pursued

-14—
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under and must be governed by 10-2-201 throuyh 10-2-206.

{b) Howevery the only relief that may be granted on a
claia described in subsection (3)(a) is that provided in
section B(4){c)(iii) of this acts and the court may grant no
other reliefy including that oprovided in 10~2-206 or any
judicial construction of 10-2-206.

(c) A claim under 10-2-201 through 10-2-206 must be
filed within 60 days after the effective date of this acte

—End—
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1 STATEMENT OF INTENT

2 HOUSE BILL 8

3

% A statement of intent is provided to address the nature
] of the amployment preference granted in the bhille The
[ legislature intends that public employers seek and hire the
7 most qualified persons for positions in public employmenta
8 It is also the intent of the legistature that the nature of
2 the przference is a relative one in that it is to be applied
10 55 @ "™tie breaker™ amony two of more applicants for a
11 position who have substantially equa) qualifications.
12 Substantially egual gqualifications does not mean a situation
13 in which two or more applicants are exactly equally
14 quatified. It means a range within which two applicants must
15 be considered to be substantially equal in view of the
16 qualifications set for the jobe Qualifications should
1t include job-related knowledges skillsy and abilities. The
is legislature recognizes that public employers use a variety
17 of scared and unscored selection procedures such as
20 conventiconal written examinationss training and experience
21 requirementss performance testss structured oral interviewss
22 or combinations of these. The legistature does not intend to
23 specify the ¢type of selection procedure to be used by a
24 public =mployer.

25 A statement of intent is also reguired for this bill
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because Section 9 requires the department of administration
to adopt rules implementing sections 1 through 10 and to
consult with the department of social and rehabilitation
services in Formulating rules for the certifijcation of
handicapped personsw

The legislature intends the rules to adequately provide
for the administration of the employment preference lawy but
to include only those rules that are reasonably necessary to
implement sections L through 10.

It is the desire of the legislature that the department
take all necessary steps in formulatinge propoesings and
adopting rules to ensure that the publice particutarly those
persons and organizations that have shown past interest in
the employment preference laws is afforded sufficient time
and gpportunity teo participate in the rulemaking procedurea
The department should give such notice and held such
hearings as wil) ensure adequate public participation.

Rules adopted by the department apply to all initial
hirings to positions by all public employerse In formutating
its rules the department should take this into consideration
and adopt rules that can be used and applied by the broad
spectrum of state and local public employers subject to
sections 1 through 10.

It is the intent of the leqisiature that the department

formulate and adopt rules relatings but not limiteds to the

-2-
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following matters and take inte account the following
considergtions.

(i) Claiming prefarence - documentation and
verifications Rules relating te the job application process
should include the manner in which a preference should be
claimed when a job is applied fores They should prescribe the
means by which the applicant must document and submit
evidence of such things as the applicant's status as a
veterany disabled veterans handicapped persons or eligible
spousze It is the intent of the Jlegislature that rules for
ctaiming and documenting a preference do not place
unreasonable bhurdens upon applicantsa.

{2) Handicapped persons -~ certificationes The rules
shauld provide that a person will not be denied handicapped
status and certification merely because of his current or
former employmenty sheould address the matter of what
constitutes a physical or mentat impairment that
substaatially Jlimits one or more major life activitiess and
outline in what instances a physical or mental impairment
limits a person's ability to obtains retains or adwance in
employment. The department may wish to do this by a
combination of a statement of general principles and
specific examples.

Rules should provide for a certification process that

allowsy when appropriates permanent certification of those

-3
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impairments considered to be permanent in Naturea ~
procedure for extension or loss of certification should be
provided for those instances in which a3 handicap is or may
pDe tenporarye

(3] Military conflicts. The legisiature intends the
rules to apply federal law to determine what <constitutes a
campai gn  or expedition for which a campaign badge is
authorized by the Congress aof the United States or
department of defense.

{(4) Honorable discharges. The leqislature intends the
ruites to apply federal law in defining honorable dischargess

f5) Hiring decision notices and explanationss Tne
Tegislature intends the rules to provide for the form and
content of written notices of hiring decisionssy including
whether the position was obtained as the result of
applicatian of the preference by the public employers
written requests for explanations of hiring decisionse and
writtzn explanations of hiring decisions.

(6) Recopening of selection processs The legisltature
intends the rules to provide for a method of recpening the
selection process for a job should a court order the
selection process reopeneds and include a method of giving
notice to those who applied for the job informing them of
the raopening and the reason therefor,

{7) Jdobs subject to federal lawe. The legislature

-—
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intends the rules to identify or provide a wmethod of
identifying work or positigns to which the emplioyment

preferance does not apply by virtue of section 10e
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HOUSE BILL NC. 8
INTRODUCED BY PAVLOVICHy JONESs FARRISs D. BROWNy
PECKy SCHYE. WILLIAMSs ADDYe BARDANDUVE. HANDe MCCORMICK

YARDLEYs SHONTZ

A BILL FOR AN ACT ENTITLED: ™AN ACT PROVIDING PREFERENCE IN
PUBLIC EMPLOYMENT FOR CERTAILN MILITARY VETERANS AND
HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES; RECONCILING
IHE PREFERENCE SYATUTES WITH _THE HUMAN RIGHTS STATUTES:
AMENDTNG SEEFEPNS SECTION 10-2-402y 4£9+-3-163v-ANB-49-3-201y
MLCA; REPEALING SECTIONS 10-2-201 THROUGH 10-2-2C6s MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

MEN _SECTION. Section l. Short titlee. [ Sections 1
throuth 10] may be cited as the “Hontana Veterans and
Handicapped Persons Employment Preference Act™.

MW SECTION. Section 2. Purposess The purpases of
[sections 1 through 10} are to reward veterans for service
to their countrys recognize past employmeat discrimination
against handicapped personss and facilitate the
habilitations rehabilitations and readjustment of wveterans
and handicapped personse.

NEW _SECIIUN. Sectron 3. Definitionss For the purposes
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of [sections 1 through 10]e the following definitions apply:

(1} ™Active duty"” means full-time duty other than for
training in the regular <components of the United States
armyy air forces navye marine Corpsy or coast guard with
full nay and allowancess The term does not include monthly
drillss summer encampmentss initial ¢trainings or other
inactive or active duty for training in the national guard
OFf Fe5arves.

{2) *"Disabled veteran" means an individual who:

fa) served on active duty;

ib) has been separated from service under—honorabte
eonditions BY HONORABLE DISCHARGE: and

{c) suffers a service-connected disability determined
by the United Séates veterans administration to be 3D% or
more disablinge

(3) "Eligible spouse™ means:

(a) the unremarried surviving spouse of 3 veteran who
died while on active duty or whose death resulted from a
sefrvire-connected disability; or

{D) the spouse of:

{i) a wveteran determined by the United States veterans
administration toe have a 100% service-connected disability
who s unable to use his employment preference because of
his disability;

{ii) a3 persaon on active duty determined by the United

3= HB 8
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States government to be missing in action or a prisoner of
war;i or

(i#i} a handicapped person determined by the department
of spcial and rehabilitation services to have a 100%
disability who is wunable to use his employment preference
because of his disability.

(%) “Handicapped person® means an individual certified
by the.dena}tﬁent of social and rehabilitation services to
have 2 physical OR__MENTAL impairment that substantially
limits one or more major life activitiess such as writings
seeings hearings speakinges or mobilitys and which limits the
ingividual*s ability to obtaine retaine or advance in
employment.

[(5) (a) "Initia? hiring™ means a personnel action for
which applications are solicited from outside tha ranks of
the current empluyees of:

{i} a departmenty as defined in 2-15-102y for a
position within the executive branch;

fii) a legislative agencys such as the consumer
counsels environmental quality councils office of the
tegistotive auditores Jlegislative councily or office of the
legislative Fiscal analysts for a position within the
legislative branch;

tiiiy a judicial agencys such as the office of supreme

court administrators office of supreme court clerks state
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law livrarys or similar office in a state district court for
a position within the judicial branch;
{iv) a wunitsy as defined in 20-25-201+ for a position
~ithin the Montana university system;
{v) the office of commissioner of higher education for
a posicion within that office;
(vi) a cocllege for a position within that coliege;
tyrit-a-center-or-progrom-for—-a—-posirtion—-within——the
postsecondary-vocational-technical-sducation—systemt
fteit#¥{¥I]) o <ity or town for a municipal positions
including a city or municipal court position; and
tEx¥yL¥IIl]l a county For a county positions including a
Justice®s court positione
(b} A personnel action limited to current employees of
a specific public entity identified in subsections {a)(i)
throush (a)t#23(VIII1 of this subsection (S5)s current
employees in a reduction-in-force poaol who have been laidg
of f From a specific public entity identified in subsections
(a)(i) through (a)¢¥x¥(¥III) of this subsection (5)» or
currelt participants in a federally authorized employment
proqram is not an initial hiringe
.(6) "Position” wmeans & permanent or seasonal position
as defined in 2-18-1G1 for 3 state positson or a similar
permanent or seasonal position with a public employer other

than the state. Howevers the term does not include:
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[a) a temporary position as defined in 2-18-10% for a
state position or similar temporary position with a public
employer other than the stote;

{b) a state or local elected official;

{c) employment as an elected official’s immediate
secretaryys leqal advisory or administratives legislatives or
other immediate or first-line aide;

(J) appointment by an elected official to a body such
as a boards commissions committeey or council;

(e) appointment by an elected official to a public
office if the appointment is provided for by lawi

{f} a department head appointment by the governor or
an exacutive department head appointment by a mayore city
wanay2rs county commissioners or other chief administrative
or exzcutive officer of a local government; or

{y) engagement as an independent contractor or
employment by Jn independent centractor.

(T) (a) “Public employer™ means:

{i} any department, offices boards bureaus commissions
agencvy colleqgey including ) community colleges
postsecondary--vocationat—technieal--—center-—~or——-programy
universityy ar other instrumentality of the executivey
judicials or legisliative branch of the government of the
state of Montanaj and

{ii} any countyr Cityy Oor towne
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{b) The term does not include a school districty a
special purpose districts an authoritys or any political
subdivision of the state other than g countys Citys or towne

{6) "Substantially egual qualifications™ means the
qualifications of two or more persons among whom the public
employer <cannot make a reasonable determination that the
qualifications held by one person are significantly better
suited for the position than the qualifications held by the
pther personse

$+33-—"dnder—honorable—tondrtyons"—meosns-a-discharge--or
separation-from-active-duty-characterized-as-under—honoradbte
econdrtronss——Fhe-—term-—inctodes--honorasbte-—discharges——and
generel -—diseharges——bot—-does--not--—inetade——-d+shonorabte
diseharges—-or-other—administrative-discharges-choracterized
at-other-than-nonorabtes

+18+{2]) (a) "veteran®™ means 3 person who:

{i} served on active duty dﬁrinq time of war or
declared national emergency or in a campaign or expedition
for which a campaigr, badge was authorized by the United
states conqgress or the United States department of defense;
and

(ii}) has been separated from service uwnder--honorable
conditiens BY LONORABLE DISCHARGEL.

(Y The term dees not include a peraon-—reeceiving

retirement-pay-from-the-tnited-States——based-—-on--tenqgth--of
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mititary—-service RLTIRED MEMBER QF THE UNITER SYATES ARMED
EDRCES_. nHO__IS__ELIGIHLE FOR OR_RELEIVING . A = MILITARY
BETIREMENY _ ALLOWANCE. _OTHER _THAN A _MEDLICAL RETIREMENT
ALLQOWANCE AND DOES_NOY INCLULE ANY OTHER _BETIRED MEMPER QF_A
PuUBlLIC RETIREMENT SYSYEMe LXCFPY SOCIAL _SECURITY. _THAT IS
SUPPORTEDR IN WHOLE DR _IN_PARY BY TAX_REVENUES.

+E+4L10) "War or declared national emergency” means:

{a) World HKar [y beginning on Aprilt &s 1917+ and
ending on November 1lle 1918y both dates inclusive;

(b) #orld war Il+ beginning on December 7y 1941, 2nd
endina on December 314 1946+ both dates inclusive;

(c} the Korean conflicts military expeditions ar
police actions beginning on June 27s 1950y and ending on
January 3ls 1955, both dates inclusive; and

{a) the Vietnam conflicts bDeginning on August 5¢ 1964
and ending on Hay Te 1975¢ both dates inclusives

MEW_SECII(QNy Section 4e Employment preference in
initial hirings (1) (a2} Except as pruvided in 10-2-402¢ in
an  initial hiring for a positionys if a job applicant who is
a veterans disabled veterans handicapped persons or eligible
spousz meets the eligibility requirements contained n
{section 51 and claims a preference as required by [section
81s a public employer shall hire the applicant over any
other applicant with substantially equal qualifications who

is not a preference eligible applicant.
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(pb) Inm an initial hirings & public employer shall hire
4 disabled veteran over any other preference eligible
applicant with subhstantially equal qualificationse

{2) The employment preference provided for in
subseztion (1} does not apply to a personnel action
descrined in subsection (5){(b) of [section 3] or to any
other personnel action that is not an initial hiringe

JEW_SECTIONs Section Se. Eligibility requirementss No
veterans disabled veterany eligible spousey or handicapped
person is entitled to receive employment preference as
provided in [section 4] unlesss

t13——he=is~a~tUnited-States~ertyrent

+2}~—he——has--resided——continucosty-vn-the-state-for-at
ieast—t-year—imnedfcte+y—beforc—app%r+ng—$ur—emp+oymeﬂtf

€34~—+Ff-appiytng-for-municirpat-or-county-employmenty-he
Aas-resrded-for-at—teast-3o-daya-immedratety-before-apptytng
for-employment—-in-—the--cityy-~towny——or-—cranty--A--which
employment—ts-souants-end

4y e meets those requirements considered necessary
by a public emplover to successfully perform the essential
duties of the positi&n for which he is applyinge

VLW SEGIIONe Section 6. Certification of handicapped
persons. The department of social and rehabelitation
services shall certify persans as handicapped for £he

purpuse of employment preference as provided in [sections 1

-8- H8 8
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throuah 10]e

NEW_SECTIONs Section Ta Ouration of emploympent
preferences Subject to [section 3]z

{1} a handicapped persons the spouse of a handicapped
person as described in subsection (3)(b)(iii) of [section
31y a disabled veterans or tne spouse of a disabled veteran
as 1escribed in subsection (3)(b)(i) of [section 3]}
qualifies for employment preference as long as the disabling
condition exists;

{2) a veterany as defined in [section 3]s who is not a
disabled veterans as defined in [ section 3]s qualifies for
emplov nent preference for lifee Howevers once he has
obtained a PERMAHEN] position because of the applicaticn of
the =mployment preferences he may not use the preference
dagaine

(1) the surviving spouse of a veteran as described in
subseztion  (3){a} of [section 3] qualifies for employment
preference for as long as the spouse remains unmarvied; and

{#&) the spouse of a person described in subsection
() {ii} of [section 3) qualtifies for employment
prefsrence Yor as long as the person is missing in action or
a prisoner of ware

NEW SECTI0ONe Section 8. Enforcement of preferences
(1} A public emgloyer shally by posting and on the

applticzation forme give notice of the preferences that
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[sections 1 through 10] provide in public employmenta.

{2) A job applicant who believes he has an employment
preferance shall claim the preference in sriting before the
time for filing applications for the pesition involved has
passed. Failure to make a timely employment preference claim
FOR__8_PUSIIION is a complete defense to an action [N REGARD
10.1HaY_POSITION under subsection {4).

{3y If an applicant for a position makes a timely
written employment preference claims the public employer
shall give written notice of its hiring decision to each
applicant claiming preference.

{(#) f{a) An apjlicant who believes he has not been
accorded his rights wunder [sections 1 through 10} may,s
within 30 days of receipt of the notice of the hiring
decisions submit te the public employer a written request
for av explanation of the public employer®s hiring decisions
within 15 days of receipt of the requeste the public
employer shall give the applicant a written explanationa.

(b} fhe applicant mays within 90 days after receipt of
notice of the hiring decisions file a petition in the
district court in the county in which his application was
received by the public employers The petition must state
Facts which oun their face entitle the applicant to an
employment preference.

{c) (i) Upon filing of the petitions the court shall

~10- HB 8
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order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired for the positions The public employer has the burden
af muking-—a——elear-—showing—-that-—the-—appticant-—was——not
aubitantistty-———eanatiy-—quatrifired-—wirth-—the-~person-—hired
PROVING BY & PREPONOERANCE OF THe EVIOENCE THAY THE EMPLOYER
HADE_A_REASONABLE DFTERMINATION PUBSUANT TO SUBRECTION (B8}
OF _[SECTION 3]«

(ii) The time to appear provided in subsection
{#){c) (i) may be waived by stipulation of the partiese If a
time to appear nas been specified pursvant to subsection
(4){c) (i) the court mays on motrtion of one of the parties or
on stipulation of all of the partiess grant a continuance.

(iii) If the public employer does not carry its burden
of praof under subsection {4){c}(i)» the court shall order
the oublic employer to recpen the selaction process for the
position invaolved and shall grant the applicant reasonable
attorney fees and court costse The remedy provided by this
sectinon is the only remedy for a violation of [sections 1
throuyh 10]y and a court may not qrant any other relief in
an action for violation of [sections 1 through 107«

{d) Failure of an applicant to File 3 petition under
subsection (4)({b) within 90 days bars the filing of a

petitions If a public employer fails to provide an
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explanation under subsection (4}{a)} within 15 days and a
petition is filted under subsection (4){b)s the court shall
order the public employer to raopen the selectiaon processs

(e) The Montana Rules of Civil Procedure apply tec a
proceading under this subsection (4) to the extent that they
do not conflict with this subsection (4)e

NEW. SECTION. Section 9« Aacption of rulese. The
department of administration shall adopt rules implementinag
[ sections 1 through 101 and shall consult with the
department of social! and rehabilitation services in adopting
rules governing certification of handicapped persons for
purposes of [sections 1 through 10]. The department uf
administration®'s rules apply ta all public employersy local
as well as state.

NEM_SELT10M. Section 10. Conflicts with federal law.
{Sections 1 through 13} do not apply to work or positions
sub ject to federal laws or regulations if application of the
employment preference conflicts Wwith those laws or
requlationse

Section 1le Section 10-2-402y MCAy is amended Lo read:

®]0-2-402. Superintendent to be given veteran®s
preference. In the selection of the superintendent of the
Montana veterans? homes the department of institutions shall

give-preference-to-veterans-os-defined—+n-10~2-262 apply the

preference granted to vetecapns and disebled veteranss _but

~} 2= HBE 8
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not._the preferenge. granted to other perspnse Dy .[sections 1
througth 1Q]-"
Section~tZe—~Section—49-3-103y-NMEAv-ia-amended-to-—reads
=45-3-163n—-Permitted-distrnettonsv——~-Nathing-——in——this
ehapter-shatt-prohibit—any-pubtic-or-private-employers
t+y-—From——enforcing-a-dirfferentiation-based-on-marttat
stotusr-agevy—or-physical-or-mental-handreapt
tat--mhen-based-on-the-preferance-provided-in-fsections
t~throagh=193¢
to}--when---based---on---a--—-pona---fide---aecapattone’
goatification--reasconably--necessary-to-the-normat-speratvon
of-the-part+eutsr-dustnesst or
fet-—where-the-differentration-+3-based--on—--resscnabte
factors-btner-than-age;
t23-~Ffrom--observing~the-terms-of-a—bone-fide-seniority
svsten-or-any—bona-fide-empltoyee~benefit--ptoany~-—such--as—-a
retirementv——pensionv--or—-énsuranee--piuﬂv--nhich--is;not-a
subterfuge-to-evade—the-purpoles-—of-—thia-—ehaptery-—except
that--no-such~empltoyee-henefrt-ptan-shali-excuse-rhe-fatrture
to-hire—any-+ndividuatt-or
t3f-~from—-discharging-—-or-—otherwise-—discipirning-—-oan
indryrduai-for-aond-caosest
Sectvon-tIzg-—Section=-49-3-20tr-MEAy-vs-amender-to-reads
Ue9-3-28¢tr--Employment--of-—astste--and-toest-government

perssnnets-~ti}-State Except--ga--proyided--in-zfaectiona-=3
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through--18jy——state--and--+ocat-—-government--offietata——and
supervisory-personnel-shali-reeruity-appointy—assignv—trainy
evolustey-—and-promote-personnet-on-the-basis——of——merit——and
quatifreattons-—without--regard--ta--rocey--cotary—retigiony
creedr-potitical-ideasy—sexvy-ager-marvtai-——-seatusy-—physiecat
or-metcat—hondieapy-or-nationat-ertgins
t2¥-~At+-—3tate-—and-iocat-governmentat-agencies-shalis
tat-—promatgote—written-dirrectivea-to—-carry-—-out-~this
poticy-—-and-—to--quarantee-egquatl-empltoyment-opportunities-at
att-tevels-of-state—ond-tecai-governmentt
tor--regatarty--review--their--persomnet--practveces-—-to
assare-compbiancet-and
ter-—conduet———continoing--—orientation———and—etraining
prograns--—with——emphasis-——on——homan---redatvors—-—and———Fssr
empltoyment-practicess
t3r-—Fhe-department-of-administration-shat+-insare—thet
the——entire-—axamtnetiron--protessy—-rnetudrng-—appraisat—--of
quotiftcationsy—is—Ffree-from-biass
tar-——Appointing—sothorities——shatt--exererse—-care--ta
insars—ogtitization-of-RrAor+ty-9foup-personsyl
Ved SECIION. SECTICN 1Ze EMPLOYMENT PREFERENCE. THE
APPLICATION DF AN EMPLOYHMENT PREFERENCE AS PROVIDEQ FOR__IN
(SECTIONDS 1 YHROUGH 10] ANG 10-2-402 BY A PUBLIC EMPLOYER AS
QEEINCU__IN [SKCTION_23] MAY NOT OF CONSYRUED TO CONSTITUIE 4
VIOLATLION_OF THIS CHAPTERs

-1l4- HB 8
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SEW _SECLIION. SELYION 13, _EMPLOYMENY PREFERENCEe _ THE
ABPLICATION _OF _AN_EMPI OVMENT PREFERENCE AS_PROVIDED FOB IN
[SECIIONS ) THEOWGH 103 AND_10-2-4Q2 BY A _PUBLIC EMPLOYER AS
QEEINEL_IN [SECTION 3] MAY NOT BE_LCONSTRUED TO_CONSTITUTE &
YIOLATION QF THIS CHAPTER,

NEW_SECTION. Section 144 Repealers Subject-to-seetion
1643t ay--of-—thrs-—acty-sections-10-2-281-threagh—16-2-286v
MEAv-are-repenteds SELTIONS 10-2-20]1 THRAUGH 10-2-2063 MCA.
ARE. _IEPEALED.  THIS REPEAL _APPLIES REIROACTIVELY IO BAR ANY
CLAIM__OF YIOLATION OR_ APPLICATION _OF _10-2-201.  THROUGH
10=2=-206_ THAL __HAS NOT BEENM REDUCED TO JUDCMENTs WHETHER QR
NOT IHE_JUDGMENI IS EINALs ON [THE EEEECIIVE _QATE__UF__JTHIS
ACT]e _CLAIMY UNOER 10-2-2031 THRQUGH 10-2-206 THAT HAVE BEEN
BEQUCED IO JUDGHENTs WHETHER OK.NOT THE JUDGMENT _JS_ _EINALs
On_ [IHE _EFFECTIVE DATE _DF THIS ACT] ARE ENFORCEABLE. NO
CLAls FOR_A_VIOLATION DF_10-2-201 THROUGH 10-2-206 MAY__BE
HADE UNDER SECTION B QF THIS ACTs

NEW_SECIION. Section 15+ Severabilitys If a part of
this 3ct is invalidy all valid parts that are severable from
the invalid part remain in effecta. If a part of this act is
invalid in one or more of its applicationss the part remains
in effect in al) valid applications that are saeverable from

the invalid applications.

HCH_SECTIONs Section l&s Effective date -
applicability -~— saving clauses {1) This act is effective on
-15- HB 8
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passade and approvala

{2) Except as provided in oubsection-—-133tby SECTIION
l4y this act applies only to positions that are filled after
the ef fective date of this acte.

t31-tai--Subject-——to--—the--—appitecablte---statate-——of
timttstions—and-te-subsection—¢tIt{ery-a-etaim-for——vietation
of-=-43-2-201--through—18~2-266y-whether-ar-not—+t—is-pending
n-coart-on—-the-effective-dote-of-thte-octy-may-—he--parsted
onder-and-must-be-governed-by—19-2-201-through-16—-2-266%

toy~-Howevery-—the-onty-retief-that-may-be—granted-on-a
ectaimdeserrbed-ra-sabsection-t34tar-—+s--that--provided-—in
sectron-8{t4ttertrriy-af-this—acty-and-the-court-may-grant-mo
other--retiefy——rnctuding——that-——provided—+n-to-2-286-or-any
yudiciat-constroction-of-to—2-206w

fe3——A-c¥aim-ander—16-2-26t—throuvgh--16—?2-286—-must——~he
frted--wrthin-~50-days—after-the-effective-date-of-this~acts

NEW _SECTIONs _SECTION 1Ta CODIFICATION __ INSTRUCTIONS
L1) _SECIION 12 IS INTENQED JO BE_CODIFIED AS AN _INTEGRAL
BART JF YITLE 49s CHAPIER 2+ ANO THE PROVIJGIONS UF TITLE 43»
CHAPTER 2o APPLY TQ. SECTION 124

£2)_ _SECTION 13 IS INTENDED JO__BE_ CODIELED A3 AN
INTEGRAL _PARY QF TITLE 4%s CHAPTER 3+ ANQ THE PROVISIONS OF
JIILE 4%+ CHAPIER 3s APPLY _TO SECTION 13a

—-End~-

-16- HB A8
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STATEMENT OF INTENT

HOUSE BILL &

A statement of intent is provided to address the nature
of the ewmployment preference granted in the bills The
Jegislature intends that public employers seek and hire the
most gqualified persons for positions in public employmentes
It s also the intent of the legislature that the nature of
the praference is a relative one in that it is to be applied
3s 4 "tie breaker™ dJamong two or more applicants for a
position who have substantially equal qualificationss
Substantially equal qualifications does not mean a situation
in which two or more applicants are exactly equally
qualitieds It mrans a range within which two applicants must
ce considered to be substantially equal in view of the
qualifications set foar the joba WHERE APPLICABLE ON__SCORED
LXAMS _OR STRUCTURFD INTEQVIEWSs THE RANGE FUR _SUBSTANYIALLY
EQUAL WILL BE WITHIN S5 PERCENTAGE POINJ3e Qualifications
should  include job-related knowledges skilly and abilitiess
Tha toyislature vrvecognizes that public employers use a4
variety of scored and unscored selection procedures such as
conventional written examinationss training and experience
requirementsy perfor.aance testss structured oral interviewss
or combinations of theses The legislature does not intend to

spacify the type of selection procedure to be used by a
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public employeras

A statement of intent is also required for this bill}
because section 9 requires the department of administration
to adopt rules implementing sections 1 through 10 and to
consult with the department of social and rehabilitation
sarvices in formuleting rules for the certification of
handicapped personse

The Yegislature intends the rules to adeguately provide
for the administration of the employment preference lawe but
te include only those rules that are reasonably necessary to
implament sections 1 through 10

It is the desire of the legislatwe that the department
take all necessary steps in formulatings proposings and
adopting rules to ensure that the publics particularly those
persons and organizations that have shown past interest in
the employment preference lawy is afforded sufficient time
and opportunity to participate in the rulemaking procedures
The department should give such notice and hold such
hearings as will ensure adequate public participation.

iules adopted by the department apply to all initial
hirings to positicns by all pubtic employers. In formulating
its rules the department should take this into consideration
and adopt rules that can be used and z2pplied by the broad
speccrum of state and VYocal puolic employers subject to

sections 1 through 1G.

-2



10
11
| P
13

14

16

17

18

19

20

21

22

23

24

25

HB 8

It is the intent of the legislature that the department
formulate and adopt rules relatinge but not limitedy to tha
following matters and take into account the Ffollowing
considerations.

{Ly Claiming preference - documentation and
verifications Rules relating to the job application process
should include the manner in which a preference should be
claimed when & job is applied fore They should prescribe the
means by which the applicant must document and submit
evidence of such things as the applicant"s status as a
veterany disabled wveterans handicapped persens or eligible
spouses It is the intent of the legislature that rvrules for
claiming and documenting a preference do not place
unreasonable burdens upon applicantsa.

{2) Handicapped persons — certificationa The ruiles
should provide that a person will not be denied handicapped
status and certification merely because of his current or
former employmenty should address the wmatter of what
constitutes a physical or mental impairment that
substantially limits cne or more major life activitiesy and
outline in what instances a physical or wmental imbairment
limits a person®s ability to cbtains retaine or advance in
employments The department may wish to do this by a
combination of a statement aof general principles and

specific examplese
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fules should provide for a certification process that
allowses when appropriates permanent certification of those
impairments considered to be permanent in naturee A
procedure for extension or loss of certification should be
provided fFor tihose instances in which a handicap is or may
be tewporarye.

(3) Military conflictse The Jlegislature intends the
rules to apply federal law to determine what <constitutes a
campaiyn cor expedition for which & campaign badge ix
authorized by the Congress of the United States or
department of defense.

(4) Honorable dischargess The legislature intends the
rules to apply federal law in defining honorable dischargesa.

{5} Hiring decision notices and explanations. The
legisl ature intends the rules to provide for the form and
contant of written notices of hiring decisionsy including
whether the position was obtained as the result of
application of the preference by the public employers
written requests Ffor explanations of hiring decisionss and
written explanations of hiring decisionse

{6) Reopening of selection processs The Jlegislature
intends the rules to provide for a methed of reopening the
selection process for a job should a court order the
selection process reopeneds and include a method of giving

notice to those who applied for the job informing them of

oy



HB 8

the reopening and the reason therefore

(7) Jobs subject top federal 1lawe The legislature
intends the rules to identify or provide a method of
identifying work or positions to which the employment

preference does not apply by virtue of section 10e
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HOUSE BILYL NO. 8
INTRODULED BY PAVLOVICHy JOMESs FARRISs De BRONNs
PECKy SLHYEs WILLIAMSs ADDYs BARDANOUVEs HANDs MCCORMICK

YARDLEYs SHONTZ

A BILL FOR AN ACT ENTITLED: AN ACT PROVIDING PREFERENCE IN
PUBLIC EMPLOYMENT FODR CERTAIN  MILITARY  VETERANS  AND
HANDICAPPED PERSDNS AND THEIR ELIGIBLE SPDUSES; RECONCILING
JHE PREFERENCE STATUIES WITH THE HUMAN RIGHTS SYATUTES:
AMENGING  SEEFEONS SECTION 10-2-402y 49-3—103v—ANB—§9-3-201y
MCA3 REPEALING SECTIONS 10-2-201 THROUGH l0-2-206s MLCA; AND
PRUVINDING AN IMHEDIATE EFFECTIVE DATE AND AN APPLICABILITY

DATE."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

MeW SECIION, Section l. Short titlee [ Sections 1
througn +8 11] way be cited us the "Montana Veterans and
Handicapped Persaons Employment Preference Act",

NEH SECTION. Section 2. Purposess The purposes of
[sections 1 through %8 111 are to reward veterans for
service to their <ountrys recognize past employment
discrimination against handicapped personss and facilitate
the habilitationy rehabilitations and read justment of
veterans and handicapped personse

HEW _SECTION. Section 3. Definitions. For the purposes
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of [sections 1 through 8 11]+ the following definitions
applys

(1] m™Active duty®™ means full-time duty othesr than for
training in the regular components of the United States
armys air forces navys marine carpss or coast guard with
full pay and allowancess The term does not include monthly
drillss summer encampmentsy initial +trainings or other
inactive or active duty for training in the national guard
Or resarvese

(2) ™Disabled veteran™ means an individual who:

[3) served on active duty;

{b) has been separated from service under--honsrakie
conditiens BY HONORABLE DISCHARGE: and

(c) suffers a service-connected disability determined
by the United States veterans administration to—-be--3g%¥-——or
more—disabiing.

{3) "Eligible spouse”™ means:

(a)] the unremarried surviving Spouse of a veteran who
died while on active duty or whose death resulted from a
service—connected disability; or

{o} the spouse of:

[1} & veteran determined by the United States veterans
administration to have a 100X service-connected disability
who is unable to use his employment preference because of

his disability;
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HB 0008703

(ii) 8 person on active duty determined by the United
States government to be missing in action or a prisoner of
war; or

($ii}) a handicapped person determined by the department
of social and rehabilitation services to have a 100%
disability who is unable to use his employment preference
because of his disability.

{4) "Handicapped person® means an individual certified
by the department of social and rehabilitation services to
have a physical OR. MENIAL impairment that substantially
limits one or more major life activitiesy such as writings
seeingy hearings speakings or mobilitys and which limits the
individual®s ability to obtains retaine or advance in
employments

{5) (a) "Initial bhiring™ means a personnel action for
which applications are solicited from putside the ranks of
the current employees of:

{i) a department: as defined in 2~15-102s for a
position within the executive branch;

(ii) @ Yegislative agencys such as the consumer
counsels environmenta! quality councily office of the
Tegislative auditore Vegislative councilts or office of the
lagislative fiscal apalysty for a position within the
legislative branch;

(iii} a judicial agencys such as the office of supreme
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court administratore office of supreme court clerks state
law liorarye or simidar office in a state district court for
a position within the judicial branchs;

{iv}] a unity as defined in 20-25-2Cly for a position
within the Montana university system;

{v) the office of commissioner of higher education for
a position within that office;

(vi) a2 college for a position within that college;

frity—a-~eanter-—or—program-—for—e-postrtion-within-the
postsecondary-vecationot—technicet-education—-systent

twtiv¥LYII} a city or town for & municipal positions
including a city or municipal court position; and

£+e¥L{¥III} a county for a county positions including a
justice’s court positions

{b} A personnel action limited ta current employees of
a specifFic public entity identified in subsections ({a}{i)
through (a)t+=4{¥III) of this subsection (S5}y current
employees in a reduction-in-force pool who have been lasid
off from a specific public entity identified in subsections
{a)(i) through (a)téx}{¥IIX} of this subsection (S)e¢ or
current participants in a federally authorized employment
program is not an initial hiring.

{6) "Pasition™ means a3 permanent or seasonal position
as defined in 2-18-101 for a state position or a similar

permanent or seasonal position with a3 public employer other

-t~ HB 8
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titan the state. Howevers the term does not include:

{a) a temporary position as defined in 2-18-101 for a
S$tate position or similar temporary position with a public
employer other than the state;

{b) a state or loca) elected official;

{c}] empliocyment as an elected official’s immediate
secretarys legal advisors or administratives legislative, or
other immediate or first-line aide;

(2) appointment by an elected official to a body such
as a bvards commissions committeer Or council;

{e) appointment by an elected official to a public
vftice if the appointment is provided for by law;

(FY a cepartament head appointment by the governor or
arn  ewz:cutive department head appointment by A mayorr City
manayers County commissioners or other chief administrative
or executive officer of a local gsvernment; or

) engagement as an independent contractor or
employment by an independent contractore

(7)Y (a) ™Public employer® means:

{1} any department,y office, boards bureaur commissiony
agencys college, including a community college,
postasecondary-—-veeationai-technicat---eenter--—er—--programy
universityy or other instrumentality of the executivers
judrcials or legislative wranch of the qovernment of the

state of Montana; and
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HE 0008,03

(ii) any countys Citys or towne

{b) The term does not include a school districty a
special purpose districty an authoritye or any pelitical
subdivision of the state other than a countyy citys Or towne

(8) “Substantially equal qualifications™ means the
quatifications of two ar more persons among whom the public
employer cannot make a reasonable determination that <the
qualifications held by one person are significantly better
suited for the position than the qualifications held by the
other personsa. IN A SCURED SELECTION PROCEDURE THE BANGE
EOB SULSTANTIALLY EQUAL WILL BE WITHIN S5 PERCENTAGE POINTS.

€9y ——“dader——honorabte-condrtions“—means—a-diseharge—or
separatfon~-frem—active—duty-charaeterized-as-under—honorahie
canditionsr—-Fhe--term-incluvdes—-honorabte—--discharges——and
generoi-——discharges——~bat—-does--not--int¢tude--dishonorabte
diseharges—or-other-odministrative—drscharges——charncterized
as-other—than—henorables .

+183[2) (a) "Veteran® means a person who:

{i) served on active duty during time of war or
declared national emergency or in a8 campaign or expedition
for which a campaign badge was authorized by the United
States congress or the United States department of defense;
and

{1i) has been separated from service under—honmnorebie

conditiens BY HONDRABLE DISCHARGE.

-6~ HB 8
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{b) The term does not include a person-——recedving
retirenent——pay-—from—the——tinited-Sintes-based-on—tength—of
midtitory-serviee RETIRED MEMBER OF A REGULAR _COMPONENT .OF
JHE UNITED OSTATES ARMED FORCES wWHO YS FILIGISIFE FOR OR
RECEIVING A MILITARY RETIREMENT ALLOWANCE OTHER _THAN A
MEDICAL RETIREPENI At) OWANCE AND DDES NOY INCLUDE ANY OTHER
RETIRED MEMBER OF A PUBLIC RETIREMENT SYSTEM. EXCEST SOCTAL
SECURITY. THAT JS SUPPORTED _IN MWHOLE OR_IN PARY BY TAX
REVENUES.

1133110} “Har or declared national emergency™ means:

{a} Morld Mar 1y beginning on Aprit 6. 1917 and
ending on November 11,y 1918s both dates inclusive;

{b) World wWar ILs beginning on December T, 1941, and
ending on December 31, 1946+ both dates inclusive;

{fc} the Korean <onflicts military expeditions or
police actions beginning on June 27¢ 1950y and ending on
January 31y 1955y both dates inclusive; and

{d) the Vietnam conflicte beginning on August 5s 196&s
and ending on #May 7y 1975 both dates inclusives

MEH_SECTIION. Section 4 Employment preference in
initial hirings (1) (a) Except as provided Fn SUBSECTION
11)1{B} OF THI1S SECTION_AND 10-2-402y in an initial hiring
for a positiony if .a job applicant who is a veterany
disablted vaterans handicapped. persons or eligib¥e spouse

meets the eligibility requirements contained in [section 5]
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~N

& W

10
11
1z
13
14
1s
16
17
18
19
20
21
22
23
2%

25

HB 0008/03

and claims a preference as required by [section 8]y a public
employer shall hire the applicant over any other applicant
With substantially equal qualifications who is pot a
prefergnce eligyible applicants

to3--kn-an—initiad-hiringv-a-pubtic—empioyer AND shall
hire o disabled veteran over any other preference eligibie
applitant with substantially equal qualifications.

18y (I WRITTEN OR ORAL EXAMINATIONS OR A STRUCTURED
INTERVIEW SHALL BE GLIYEN FOR INITIAL HIRING BY A OEPARTHENTa
UEFICEs DBOARDs BUREAUs AGENCYs OR OTHER INSTRUMENTALIYY OF
THE _EXECUTIVEs JUBICIALe OR LEGISLATIVE BRANCH _QF. THE
GOVERNMENT. OF THE STATE OF HONTANA» AND A VETERANs DISABLED
YETERANS HANOICAPPED PERS(ONs OR ELIGIBIE SPOUSE  SHALL  HAVE
ADDER . _IQ MIS EXAMIMATION AND INTERVIEW BATINGS. A CREQIT DE
IHE _FOLLUMING PERCENTAGE OF TOIAL POSSIBLE POINTS:

4a)  VETERANS —— 93

—-§— H8 B
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LIII1 A PREFERENCE MAY NOT BE GRANTED UNUER_SUBSECTION
L1)¢A) . IF A PREFERENCE MAS DBEEN GRANTED UNDER THIS
SUBSECTION £1)1(B)e

{2) The emplioyment preference provided for in
subsecction (1} does not apply to a personnel action
described in subsection ([5)(b) of [section 3) or to any
other personnel action that is not an initial hiring.

MEH SECTEONs Section 5. Eligibility requirementse Ko
veterans disabled veterans efigible spouses or handicapped
person is entitled to receive employment preference as
provided in [section 4] unlesss

tit-—-he-rs-e-dnited—States—ertizrent

24— -he——hos——resirded—continvousty-in—-the-state-for-at
teast-i-year-inmediatety-bafore—npplying-for—employmentt

€3y-—+f-sppltying—for-monteipat-or-county-employmenty—he
has—resided-for-at-teast-38-days-inmediateiy—before—applying
for-enmployment——in—-the--cityy--towny——or--eounty~—tn--which
employment-+as—soughts—and

43 he ENTERED Y€ SERVICE WHILE RESIDING WITHIN THE
STATE OF MONTANA_AND HE meets those requirements considered
necessary by a public employer to successfully perform the
essential duties of the position for which he s applying.

MEW _SELTIOM, Section ée Certificstion of handicapped
personss The department of social and rehabilitation

services shall certify persons as bhandicapped for the
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purpose of employment preference as provided in [sections 1
through 16 1ll.

NEW SECTIONe Section 7« Duration of employment
preference. Subject to [section 513

{1) a handicapped person:s the spouse of a handicapped
person as described in subsection (3)(b}{iii) of {section
3]s 2@ disabled veterany or the spouse of a disabled veteran
as described in subsection (3)(b)(i} of {section 3]
qualifies for employment preference as long as the disabling
condition exists;

{2} a veterans as defined in [sectioﬁ 3]y #who is not a
disabled veteran, as defined in [section 3]s qualifies Ffor
employment preference for tifev--Howeverv——once--he--hes
obtained-a PERMANENT position—beenose-of-the-spplication—of
the——empltoyment-—preferencey--he-—may-not—use-the-preference
ege+n NO LONGER THAN 10 YEARS FOLLOWING SEPARATION _FROM
SERVILE QR FOR NO LONGER THAN_ 10 YEARS FOLLOWING {YHE
EEEECTIVE DATE OF THIS ACTJe WHICHEVER IS5 LATERs AND WITH AN
UNLIMITED NUMBER OF USESe

{3) the surviving spouse of a veteran as described in
subseztion (3)(a) of ([section 3] qualifies for employment
preference for as long as the spouse remains unmarried; and

(4) the spouse of a person described in subsection
(3)(b)(ir)}) of {[section 3] qualifies for employment

preferance for as long as the person is missing in action or

-10- HB 8
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a prisoner of war.

MNEW SECTIDN, Section 8. Enforcement of preference.
(1) A public employer shalle by posting and on the
application forms give notice of the preferences that
[sections 1 through 18 X1] provide in public employment.

(2) A job applicant who believes he has an employment
preference shall claiwm the preference in writing before the
time for fiting applications for the position invelved bhas
passeds Failure to make a timely employment preference claim
FOR__A POSITION is a complete defense to an action LN REGARD
JO _THAT POSITIION under subsection (&).

(3} If an applicant for a position makes a timely
written employment preference claims the public employer
shall give written notice of its hiring decision to each
applizant claiming preferences

() (a) An applicant who believes he has not heen
accorded his rights unger [sections 1 through 18 11] may,
within 30 days of receipt of the notice of the hiring
decisions submit to the public employer a written request
for an explanation of the public employer?s hiring decisione
Within 15 days of receipt of the reguesty the public
employer shall give the applicant a written axplanatione.

(b} The applicant mays within 90 days after receipt of
notice.nf the hiring deciﬁiohw ‘file a petition in the

distrizt court ia the county in which his application was

-11- HB 8
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received by the pubtic ewployers The petition must state
facts which on their face entitle the applicant to an
employment preferences

(e} (i) Upon filing of the petitions the court shall
order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petitiun was filed and show cause why the applicant was not
hired for the positions Fhe AT THE HEARING: THE public
employer has the hurden of-making-a-clesr—showing--that--the
apptitent——was--not-substantiedty-equatty-—quatified-with-the
person—hired PROVING-BY¥-—A—PREPONBFRANEE-BF-FHE-EYFDENEE-FHAT
FHE-tHE oY ER-MADE- A~ REASONABLE - BETERMINATION -~ PURSHANT-~F8
SHOSEEFION-—t0——BF ——FSEEFION--3]: AND YHE APPLICANT HAS THE
BURDEN OF PROVING BY A PREPONDERANCE OF IHE EVIDENCE THAT HE
IS A PREFERENCE. ELIGIBLE APPLYCANT OF _PROVING . BY A

(A} _IE__THE PREEERENCE__LS. CLAIMED UNOER SURSECIION
11)(A) OF [SECTIOM 4], THAT THE £MPLOYER MADE A REASONARLE
QETERMINATION PURSUANT TO SUBSECTIOQN (AL QF [SECTION 315 ANO

18Y IF THE PREFERENCE.  WAS CLAIMED UNDER SUBSECTION
L11(B) OF (SECTION &)s THAT THE APPLICANI MAS_ NOT ENITTLED
IQ_BE HIREQ FOR THE POSITION.

(ii) The time to appear provided in subsection
{(4}{c)(i) may be waived by stipulation of the partiess If a

time to appear has been specified pursuant to subsectien

-12- HB B
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(4)fc){i}sy the court mays on motion of one of the parties or
on stipulation of all of the partiess grant a continuances

(iii) If ¢the public employer does not carry its burden
of proof under subsection (4#){c){i) ANMD THE COURT HAS . EOUND
IHAT.  THE APPLICANY IS A PREFERENCE FLIGIBLE APPLICANTs the
court shall order the public employer to reopen the
selection process for the position involved and shall grant
the applicant reassanable attorney fees and court costse The
remedy provided by this section is the only remedy for a
violation of [sections 1 through 18 11}y and 2 court may not
grant any other relief in an action for violation of
[sections 1 through 19 11].

{d) Failure of an applicant to file a petition under
subsection (4)(b] within 90 days bars the filing of a
petitions if a public employer fails to provide an
explanatiaon under subsection [&4){a) within 15 days and a
petition is filed under subsection (4)({(b)» the court shall
order the public employer to reopen tha selecticn processSs

{2) The Montana Rules of Civil Procedure apply to a
proceeding under this subsection {4) to the extent that they
do not conflict with this subsection {4}«

NEM SECTIOM. SECTION 2. DEPARTMENT TO QEVELOP _JOB
CLASSIFICATION __ PLANa (1) (A) _ THE _DEPARTMENT _ QF
ADMINISTRATION SHALL OFVELGP A COMPREBENSIVE PLAN FOR YHE
CLASSIFICATION OF ALL POSITIONS _IN THE INSTRUMENTALIYIES

-13- HB 8
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REEERRED T0 IN SUBSECTION _(1)(B3(I) OF [SECTION 4). THE
CLASSIEICAYION PYLAN_SHALL INCLUDE:

(11 _IHE USE OF WRITIEN OR__ORAL__EXAMINATIONS AND
STBUCTURED INTERYIEWS FOR INITIAL HIRINGs _AS OEFINED IN
[SECIION 3]s INTO EACH CLASS DE_POSITION:

LI1) THE RATING OF EACH INDIVIDUAL BY A NUMERICAL
SCOREs TAKING INTQ ACCOUNT THE RESULTS_OF _ALL WRITTEN OR
DRAL _EXAMINATIONS: _STRUGIURED INTERVIEWSe _AND ANY POQINIS
ADDED AS A RESULT OF_ THE . APPLICATIQN OF. THE PREFERENCE
PROVEDED _EQR__IN _SUBSECTION (1){B}{I) QF [SECTION 4la EACH
ANDIVIDUAL MUST BE LISTED ON A REGISTER ACCORDING _Tg _THE
CLASS GF_PUSITION FOR WHICH WE IS ELIGIBLE AND HIS NUMERICAL
SCORE.

(B) THE__PLAN MUST_CONTAEN. THQSE STATUTES AND BULES
PRUPOSED__EOR _ADOPTION: AMENOMENTs _OR__ REPEAL _ AS  THE
DEPARTMENT _CONSIDERS NECESSARY _IN OROFR T0__ENSURE _THE
MDRKABILITY AND APPLICATION OF THE PLAN IO ALL PQSITIONS _IN
THE INSIRUMENTALITIES REEERRED YO_IN SUBSFCTION ¢13(B)(I) OF
[SECTION 4]s

LC)__IHE DEPARTMENT _SHALL _MAKE COPIES _DF__IHE PLAN
AVAILABLE TO ALL INTERESTED PERSONSe HOLD PUBLIC HEARINGS ON
IHE_PLAN I QRDER TO DATAIN ACCURATE_AND COMPREHENSIVE VIEHS
ON_THE_PLAN_BY THE_PUBLIC_AND PUBLIC _EMPIQYERSs _AND _SHALL
ESIABLISH__A__PERIOD _DURING WHICH WRITTEN COMMENTS WILL BE
ACLEPTED FOR THE_SAME_PURPOSEs THE OEPARTMENT SMALL CONSIDER

~14- HB 8
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ALL _WRIYTEN AND_ DORAS COMMENTS _IN DEVELQPHMENT OF A OB
CLASSIFICATION PlaNs AND _AQOPT THAT PLAN BY RULE PRIOR ¥Q
JULY 1s 1984s

L21 THE UEPARTMENIT SHALL DEVELOP AND ADOPT AN INTERIM
JOB CLASSIFICATION PLAN THAT INCLUDES THE ITEMS REFERREG IO
AN SUBSECTIONS {1)¢A) AND {2)(B) OF JYHIS SECTION. THE
QEPARTMENE SHALL PROVIOE THAT THE ISRTERIM PLAM BECOMES
EEFECTIVE {230 DAYS FOLLOMWING Thif EFFECTYIVE DATE OF THIS ACT]
AND THAY THE INTERIM PLAN REMAINS IN FFFELT UNTIL. THE PLAN
REQUIRED _ BY  SUBSFCTION. €1)¢C) BECOMES EFFECTIVEs THE
DEVELOPHENY AND ADQPTION OF THE INTERIM PLAN 1S NOT SUBJELT
I0 THE PROVISTIONS OF TITLE 2+ CHAPYER 49 MCAe

MEW SECTJQN, Section 10. Adoption of rules. The
department of administration shall adopt rules implementing
[sections 1 through 8 11] and shall consult with the
department of social and rehabilitation services in adopting
rules governing certification of handicapped persons for
purposes of [sections 1 through 8 11}a The department of
adwinistration's rules apply to all public employers, local
as well as state.

MEW SECTION. Section lle Conflicts with federal lawe
[Sections 1 through 192 ll] do not apply to work or positions
subject to federal Taws or requlations if application of the
employment preference conflicts with those 1aws or

regulationsa
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Section 12. Section 10-2-402s MCAs is amended to read:
"10-2-402. Superinteandent to be given veteran’s
preferences In the selection of the superintendent of the
Montana veterans' homes the department of institutions shall
give-preference—to-veterans-ns-defrned-+n-16-2-267 apply_the
prefarence _grapnted to wveterans.  and  disabled veterapns BY
SUBSECTION _(131(B) OF [SECTION 4J: buk not the preference
granted__to other personss by [sections 1 through 9 (il)])."
Seerion—iZ2w—Seetvron—49-3-183y-MEAvr-T3-amended-to-rends
249+3-163v~~Permitted-distinetionsv-~-Hothing——+n--this
chapter—sha*+—prohib+t-an1;pub¥+e—ef—pf+vate—enp+o7af+
t1y-—from——enforeing-a-differentintion—hased-on-norviat
statusy-agay-or-physicel-or-mantei-handiceops
tai--—mhen-hosed-on-the-preference-provided-in-faectiopns
F=through-103t
tky-——when———-based—-an———a---bone---fide-—-oteupatianat
quatification—reassnably--necesasnry-to-the—normai—operation
of —the-porticoter-businesst or
te3—where—the—dirfferentiotion-is-based-—on——reasanabte
factora-other-than-aget
t24-~From—observing-the-terms-of-a-bone—fide-senirarity
system—or-any-bona—fide—employae-benefit——plany—such——as-——-n
retirementy--penstony——er--insorance--ptenyv-—which--#s-not-a
sabter fuge-to-evade-the-purposes——of-—this——-chepterv—except

thet—no-such-employee—benefit-plan—shott-excvse—the—fariure

-16- Hs 8
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to-hire-any—individuoslt+—or
t3}-~fFrom—-diseharging--or--stherwise——disecipHning——or

+ndividuat-for-good-causes®
Section-13u-—Section-49—3—201y-HEAr—is-amended-to-read)

#49-3-patv--Empioyment——of——~state--and—tocet-governnend

personnety--ti1-State Except--aa--provided--in-—facetiona——i
through--193y-—atate—eand--3ecot-—goverament——offierata——and

supervrsory-personnet-shati-recruoity—appointy-ossignr-troiny
evalustevy—and-promote-personnet—on-the-basts-—of—-serit—-ond
auatifications--without--regard-—to—reacey-—cotary-retigiony
ereedv-potiticet-ideasy—sexy-sgey-naritad—statusy-—physicat
or-mentat—handicapy-or-nationat-ortgine
{2¥--A¥i--state—and-locet-governmentat-oaqgencies-shalis
tay--promutqgate-rritten-directrves-to——carry-—out——this
poticy-—ond--to--gquarantee-equat-empioyment-opportonicties—at
ati-tevels-of-stote—and-iocat-governments
thi--requiariy-—review--their-—personnet-—practites--teo
assure-comptiancer-and
{ey——conduct---continuing——ortentation—-and-——training
pregrams—-with——emphas+i——on——human--—retations--—and---fa+r
employment—practitesy
£33 --Fhe-deparement-of-sdministratvon-sheti—insure-that
the--entire——exsmrnotion—preeessy——incloding-—sppraisat-—of
quatrif reationsy—i3-free—from—bioss

t4)--Appointing--aptherities--shati--exercise--care--to

-17- HB 8

&

-~ O

(-]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0008703

insure-utitization-of-mtnority-9roup-peryonsr™

MW SECTION.  SECTION 13, EMPLOYMENI PREFERENCEL_  THE
APPLICATION OF AN EMPLOYMENT PREFERENLCE AS PROVIDED FQR _IN
[SECTIONS 1 THROUGH 38 11J AND 10-2-$02 DY A PUBLIC EMPLOYER
AS_DECINED IN [SECTION 3] MAY NOT BE CONSTRUED TO CONSTITUTE
A VIOLATION OF THIS CHAPYER.

NEW SECTIOMe SECTION 14e.  EMPLOYMENY PREFERENCE. THE
APPLICAYION OF AN EMPLOYMENT PREFERENCE AS PROVIDED FOR__IN
[SECTICONS L THROUGH 39 LA _AND 10-2-402 BY A PUDLIC EMPLOYER
AS_DEFINED IN [SELTION 3] MAY NOT BE COMSTRUEQD TO COMSFITUTE
A_NIOLATION OF THIS LHAPTERs

KEW SECTION. Section 15. Repealere Subject—to-section
16t3rteay-~of-—thrr——acty—sectrons-16—-2-28 1+ throaugh—10—-2-206y
MEAvy-are-repenteds SECTIONS 10-2-201 THROUGH 10-2-206s MLCAs
ARE REPEALEQD. THIS REPEAL APPLIES RETROACTIVELY FO _BAR ANY
ClLAIM OF YIOLATION OR__APPLICATION OF 10-2-201 THROUGH
10=2-206 THAT »aS NOT BEEN REOUCED TD JUDGMENTs WHETHER OR
NQI”IHE,du&ﬁﬂﬁﬂl_li.EIHALA.QN_LIHE_EEEECIIME_.QAIE__EE__IHIS
ACT]e _CLAIMS UNDER 10-2-201 THRQUGH 10-2-206 THAT MWAVE BEEN
REDULED TO JUDGMENTs WHETHER OR NOT THE JUDGMENT IS FINAL.
ON__[THE EFFECTIVE DATE QF THIS ACY] ARE ENFORCEABLE. NOQ
CLaiM FOR A VIOLATION OF 10-2-201 THROUGH 10-2-206 MAY BE
BAQE UNDER SECTION & OF THIS ACJe

NEW _SECTION, Section 16. Severability. If a part of

this act is invalidy all valid parts that are severable from
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the invalid part ramain in effect. If a part of this act is
invalid in one or more of its applicationsy the pari remains
in effect in all valid applications that are severable from
the invalid applicationse

NEW SECTIONe Section 17. Effective date -
applicability — saving clauses (1) This act is effective on
bassaqe and approvala.

{2} Except as provided in sobsection~{t3¥¢thy SECTION k%
A3 _ANO SUBSECTION (3) OF THIS SECTIONs this act applies only
to positions that are filled after the effective date of
this acte.

faf—faf—*SUHjeet——-teé—-the—--opp#+tub+¥--—:tatﬂte———of
¥+l+tet+ons-and—to—subseef4eﬂ—131fe?v—c—c%aém-for~—v+o+nt+en
6F—18-2-p61——through-18-2-266y—whether-or—not—+t—is-panding
ifcourt—on—the—effective-date-of-this-acty-may-—be——porsued
onder-and-must-be-governed—by-18-2—261-through-18-2-206w

tb¥——Howevervy—the—-onty-retief-that-may—be—ygyranted-on-o
ctaim deseribed—in-subsection-{33{te¥--rs-—that-—provided—m
seetion—d8{4ttertitit—ofthis—ecty—ond—the-court-may—grant—no
other--retiefy-—inetoding—-thot—provided-in-16-2-286—or-any
judiciat-construction-of 162286+

fte3——A-ctoimander—18-2-281-throngh--+R-2-286——muat--be
fited— —~within——66-days-efter-the-affeetive-date—ofthis-ncte

133 __SUBSECTIION (13)4B) GF. [SECTION 4] APPLIES. ONLY TO
BOSITIONS REFERRED TO_ IM THAT SUBSECTION JHAT ARE FILLFD
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AFIER _[30 DAYS FOQLLOWING THE EFFECTIVE OATE OF IMIS ACT]e
UNTIL THAT DATE 10-2-201 THRQUGH _10-2-206 APPLY IO _THOSE
POSITIONS.

MEW SECTIONs. SECTION 16, CODIFICATION ___INSTRUCTIONe
41) SECYION 3@ 13 LS _INTENDED TQ BE CODIFIED AS AN INTEGRAL
PARY OF _FIILE 49x CHAPTER 2o AND THE PROVISIONS OF TITLE 49
CHAPTER 2+ APPLY YO SECTION 32 13.

{23 SECTION 33 14..1s INTENDED ID BE CODIFIED AS AN
INTEGRAL PARY OF TITLE 49, CHAPTER 3, AND Tre PROVISIONS OF

IIILE 422 LHAPTFR 22 APPLY JO SECTION 33 l4a
-End-



