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HOUSE BILL 110. 5 

IIITRODUCEO BY ~RAM~~I~RE~Z-------------------------------------

A BILL FOR AN ACT ENTITLED: •AN ACT REVISING THE EMPLOYMENT 

PREFERENCE PROVIDED TO VETERANS• THEIR ELIGIBLE SPOUSES AND 

DEPENDENTS, AND DISABLED CIVILIANS; EXEMPTING CERTAIN 

P~SITIONS FROM APPLICATION OF THE PREFERENCE; AMENDING 

SECTIO•S 10-2-201 THROUGH 10-2-204, lD-2-206, 49-l-102• 

49-2-3~3, 49-2-308, 49-3-103, ~9-3-201, AND 49-~lOlt HCA; 

AND PROVIDING All IMIIEDIATE EFFECTIVE DATE AND AN 

APPLICABILITY DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section lD-2-201, HCA• is amended to read: 

"lG-2-201. Purpose. The purpose of 10-2-201 through 

to-z-2·J6 is t.o provide for preFerence of veterans• their-

dependents and unre•arried surviving spouses. and certain 

disabled civilians in appointment and e•ploy•ent in every 

~e++e--d~~ end a~on-e++ pablic work5 ~applicable 

positjgn with the state of Montana and ~ any county and 

city thereof.• 

Section 2. Section 10-2-ZOZ• HCA, is amended to read: 

•to-z-zoz. De~initions. For purposes of 10-2-201 

through lo-2-206, the fallowing definitions apply: 

Ill •yetgrana• .eans persons: 

' 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l't 

15 

16 

17 

18 

19 

zo 

21 

22 

23 

24 

25 

\ 

LC 0005/01 

(a, who served in the armed forces of the United 

States in tiMe of war or declared national eeergency and Nho 

have been separated frOM service upon condi-~ions other than 

dishonorable; or 

(b) who after January 3lt 1955: 

(i) served on active Military duty for •ore than 180 

days or were discharged or released because ol' a 

service-connected disabilityi and 

{iiJ were honorably discharged. 

( 21 nat:J-onal e~tergency• 

includes: 

{a, The Civil War; 

(b, The Spanish-Aaerican War; 

(c) The Philippine insurrection; 

(d, world War I, between April 6, 1917, and November 

11• 1918• both dates Inclusive; 

(e) World War lit between Septe.ber 16, 19~0. and 

December 31• 19~6, both da~as inclusive; 

(f) The Korean con~lict, •ilitary expedition9 or 

police action. between June 26, 1950, and January 31, 1955, 

both dates inclusive; and 

(g) The Vietnaa conflict be~ween Auqust ~. 196~, and 

Hay 7• 1975• both dates inclusive. 

(3) ~~e, • ":sar; i•in~ •Suryjvjng spouse" 11eans an 

unremarried surviving spouse of a veteran. 
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t~) ~he wo;d-ape?~• •percent• means percent of ~he 

~otal aggregate points of the examination referred to. 

r51 •appljcable po•ition• mgao5 a permanent posjtlgn 

or seasonal pgsjtiOJ) . . as deftned in ?-1 
posttjon or a $!mil 8=101 fpc a state 

ar permanent . gr seasonal . . 
publiC e•pJpyer other ppSftiQD wjth a 

than the stat nat: • R• Hgwey~l" tnclude;' thft term dpes 

tal a tg pora(y qgsjtion a% dpfjoe ~pas!tjgo 9( i . d In 2-18-!0l far a 
simtlar temporar 

employer ather th y ppsltlan with ft pub!. 
an t.be :;t.ne; u;; 

tbJ a state gr IQC I al ele&t•d offjce; 

(c empl oxment as an elected pff" ~ 

secretary. legal ad . ~tal's immediate 
v•sor. gr •dmjojstcat" 

th . lv•• leg! 1 
P tr tmmedjate pr . .• at!yew or 

fa(St-lrne ajde; 

fdl appojnteeat by an elected gffic· I 
as a bpard• cgw • . oa to a bQdy such 

passion. commjtte till or coync j J ; 

' 11 appqiotMent by an elected pf(jcial 
pff!Cw jf tbp t.p a pub!. 

api)A!nt · •C went '$ nrgyjded Cfl fpc by Jaw: 

a degartftnt bead apoglnteeot b th 
iB! !IJ(ecut; ye d ' • gpyernpr pr 

epartMftnt he ~ -a agpo•nteent by ~r· county c . I . a yygr. cjty 
on &slgner ' or other cbj ef - . 

or e¥ecutiye orr· adwmutrat.ive 
rcer of @ local g overn•n1:.; or 

(QJ ADQftQHeDt as •" i odependent contractor gr 

••plQ¥S£Dt by an·jndependgnt· cqntcactoc.• 

Section 3· Sect·ion lo-2-2039 MCA• is aMended to read: 
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"lD-2-203. Preference in appointmen~ and e•ployment. 

(11 In every ~e-depat L••n~-ene-upan-e+t peblic-wer~ 

applicable pp$itjgo with the state of Montana and e+ any 

county or city thereof, the following shall be preferred for 

appointment and e•ployaent: veterans. their spouses and 

surviving spouses 9 and the other dependents of disabled 

veterans and disabled civilians reco••ended by the 

rehabilitative services division of the departMent of social 

and r@habi1itation services. 

(Zt Age. lo~s of li~Y or other physical i~palrment 

which does not in fact incapacitate does not disqualify any 

disabled veteran or civilian proYided he or she posse~ses 

and education to the business capacity• competency, 

discharge the duties of the applicable position involved. 

(3) Those of the above-descrlbed veterans who have 

disabfli~les ad•itted by the veterans administration of the 

United States to have been incurred in service in any of ~he 

wars, •ilitary expedi~ions, or police actions, whenever such 

disabilities do not in fact incapacitate, shall be given 

preference in e~ptoy.ent over other veterans.• 

Section~. Section 10-2-20•• MCA, is a.anded to read: 

•t0-2-204• Credit for examination. (1) When written or 

oral exaMinations are 

applic~b)w ~jtjon. 

required 

disabled 

for e-.ploy .. nt in an 

veterans and ~heir spouses• 

their surviving spouses• and other dependents shall have 

-+-

I 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

\ 

LC 0005/01 

added to their exa•ination ~atings a credit of 10 points. 

All other veterans, their spouses. surviving spouses. and 

dependents shall have added to their exa~ination ratings a 

credit of 5 points. 

(2} The fact that an applicant has claimed a veterans• 

credi~ •ay no~ be made known to the examiners until ratings 

of all applicants have been recorded, after which such 

credits shall be added to the examination rating and the 

records shall- show the examination rating and the veteran•s 

credit. 

(3) The benefits of ~his section are in addition to 

and not in deruqation of the preference in appointaent and 

employ•ent or both given by lo-Z-203e• 

Section 5. Section lQ-2-206 9 ~CA, is amended to read: 

•to-2-206. Enforce.ent of preference. Any per5on 

entitl~d to prefe~ence in to-2-201 through lG-2-206 who has 

applied for any appoint~nt or employeent upen-pe~•ic wowk! 

e+ ~an appljcable ppaition with the state of Montana or 

any county and city thereof or-~~pHO++e-depart••~~ 

~he-~ete and who has been denied employaent or appointuent 

and feeJs tha~ the spiri~ of 10-2-201 through 10-Z-206 has 

been violated and that such person is in fact qualified 

physically and ~entally and possesses business capacity• 

competency, and education to discharge the duties of the 

applj(able position applied for .ay petition by verified 
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petition the dis~rict court of the state of Montana in the 

county in which the '-fOrk is to be ·perfor-d. The petition 

shall set forth the facts of 

such 

the application. 

person•s honorable qualifications• coMpetency. and 

disch~rge or other qualifications warranting the applicant 

to preference under 10-2-201 through 1D-Z-20b. Upon filing 

o~ such petition, any judge in the court shall issue an 

order to show Cduse to the appointing authori~y directing 

the ap~ointing authority to appear in the court at a 

specified time and place. not less than 5 or more than 10 

days after the filing of the verified petition. to show 

cause, if any exist5• why the veteran or person entitled to 

pref~ence should not be employed by the appointing 

authority. Th~ district court has jurisdiction upon the 

proper showings to issue its order directing and ordering 

the appointing authority to comply with this law in giving 

the preference provided for.• 

be 

Section 6. Section 49-1-102• MCA• is aaended to read: 

"49-1-102. Freedo• frOM 

free from discrl•lnation 

discrimination. The ri9ht to 

because of race. creed. 

religion. color. sex. physical or mental handiCdP• aget or 

national origin is recognized as and declared to be a civil 

right. This ri~ht shall include but not be limited to: 

(1) the right to obtain and hold e•ploy.ent without 

discrimina~ion• except as proyjdgd by 10-2-201 thrqugh 
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the full enjoyMent of any of the 

or privileges of any place of 

public resort• accom&Odation• asseablage• or amusement." 

Section 7. Section 49-2-303• MtA 9 is a.ended to read: 

·~9-2-303. Discrimination in employ•ent. (1) It is an 

unlawful discriMinatory practice for: 

(a) an ~ployer to refUse employment to a person, to 

bar him fro• employ.ant, or to discriminate against him in 

coMpensation or in a ter•• condition• or privilege of 

employment because of his race. creed• religion. color 9 or 

nation3l origin or because of his age, physical or mental 

handicdpe marital status. or sex when the reasonable demands 

of th~ position or the preference granted by 10 Z ?OJ 

throuoh JD=Z-Z06 ec, ,dQn not: require an .age .. physical or 

n~ental hdndicap. mar;taJ- stat:usw or sex disti11ction; 

(b) a· labor organization or joint labor management 

co~•ittee controlling apprenticeship to exclude or expel any 

person froM i~s membership or from an apprenticeship or 

training program or to discri•inate in any way against a 

Member of or an applicant: to the labor org~nization or an 

employer or eaployee because of race. creed, religion. 

color, or national origin or because of his age, physical or 

$ental handicap, marital status, or sex when the reasonable 

demands of the program do not require an age 9 physical or 
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mental handicap• marital status. or sex distinction; 

(c) an employer or employment agency to print or 

circulate or cause to be printed or circulated a statement. 

adve~tisement, o~ publication or to use an employment 

application which expresses 9 directly or indir-ectly. d 

limitation• specification, or- discriMination as to sex 9 

marital status, age, physical o~ mental handicap. race, 

creed, religion. color, or national o~igin or an intent to 

make the li•it~tion, unless 

occupational qualification; 

(dJ an employ•ent agency 

based upon a bona fide 

to fail or refuse to refer 

for e"ftployMentw to classify, or oths:~wise to discrin1inate 

against any individual because of sex, Marital status. age, 

physicdl or mentdl handicap, race. creed, religion, ~olorw 

or national origin• unless based upon a bona fide 

occupational qualification. 

tZI The exceptions per•itted in subsection (1) based 

on bona fide occupational qualifications shall be strictly 

construed." 

Section 8. Section ~9-2-308,. HCA, is amended to read: 

•49-Z-308. Discrimination by the state. It is an 

unlaMful discriminatory practice for the state or any of its 

political subdivisions: 

(1) to refuse, withhold fro•• or deny to a person any 

local• state. or federal funds. services, goods• facilities, 
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advantage$• or privileges because of race• creed9 religion• 

sex, •arital status~ color, age, physical or mental 

handicap. or national origin, unless based on reasonable 

grounds gr on the preference prgyjded b' lQ=Z-201 thrqygb 

lQ=Z-~061 

(Z) to publish, circulate. issue, display, post, or 

ll:ai 1 a wr i t:ten or printed co•munication 9 notice. or 

advertisement ~hich states or i•plies that any local, state, 

or federal funds, services. goods, facilities, advantages, 

or privileges of the office or agency will be refused, 

withheld from. or denied to a person of a certain race, 

creed, reliqionr sex, •arital status. color• age• physical 

or •ental handicap• or national origin or that the patronage 

of 3 person of a particular racew creed. religiont sex. 

marit~l status. color. age. or na~ional origin or possessing 

a physical or ~ental handicap is unwelcome or not desired or 

solicited, unless based on reasonable grounds; 

(3t to refuse employMent to a persont to bar him from 

employment, or to discri•inate agains~ him in co•pensation 

or in a term, condition. or privilege of employment because 

of his political beliefs. However~ this prohibition does not 

apply to policymaking positions on the iMmediate staff of an 

elected officer of the executive branch provided for in 

Articl~ vi, sectinn l• of the Montana constitution, to the 

ap~oint.ent by the governor of a director of a principal 
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departMent provided for in Article Vlw section 7 9 of the 

Montana constitution. or to the im•ediate staff of the 

majority and •inority leade~ship of the Montana 

le9islature.• 

Section 9. Section 49-3-103, HCA, is amended to read: 

•49-3-103. Per~i~ted distinctions. Nothing in 

chapter shall prohibit any public or private employer: 

this 

(l) from enforcing a differentiation based on marital 

status, age• or physical or .. ntal handicap~ 

raJ when based on the preference pcpyjded Jp 10-Z-ZOl 

through 10-Z-?06; 

1...b.1 when based on a bona fide occupational 

qualifica~ion reasonably necessary to the norMal operation 

of the particular businessi or 

Lk1 Nhere the differentiation is based on reasonable 

factors other than age; 

{2) from observing the ter•s of a bona fide seniority 

syste~ or any bona fide employee benefit plan, such as a 

retirement, pension. or insurance plan, which is not a 

subterfuge to evade the purposes of this chap~er, except 

that no such employe~ benefit plan sha11 excuse the failure 

to hire any individual; or 

(3) fro~ discharqing or other~ise dis~iplining an 

individual for qood cause.• 

$~ctlon 10. Section 49-3-201• ~CA. is amended to read: 

-1()-
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•49-3-201. ~•ployaent of state and local government 

personnel. (1) ~~ Except as proyjded in LQ--Z=ZOJ thrpygh 

1~2-206. state and local government officials and 

supervisory personnel shall recruitw appoint, assign• train, 

evaluate, and promote personnel on the basis of •erit and 

qualifications without regard to race. color, rei igionw 

creed, political ideas. sex. age, tuarital st~tus, physicdl 

or mental handicap, or national origin. 

(2) All state and local governaental agencies shall: 

(a) promulgate wTitten directives to carry out this 

policy and to guarantee equal e•ploy.ent opportunities at 

all levels of state and local government; 

(b) regularly review their personnel prac~Jces to 

assure compliance• and 

(c) conduct Continuing orientation and t ... csinlng 

programs with emphasis on human relations and fair 

e•ploy•ent practices• 

{3) The department of administration shall insure that 

the entire examination process, including appraisal of 

qualifications. is free from bias. 

(4) Appointing authorities shall ~xercise care to 

insure utilization of •inority group persons.• 

Section 11. Section 4~-101. MCA, is amended to read: 

·~9-4-101. Discrimination prohibited. ~ Exrept as 

25 prgyjded jn IQ=Z-?01 through 1D:2-ZQ6• it is unlawful to 
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discri•inate• in hiring or employment• against a person 

because of the physical handicap of such person. There is no 

discrimination where the nature or extent of the handicap 

recsonably precludes the perform~nce of the particular 

employment o... where the particular employment •ay subject 

the handicapped or his fellow e•ployees to physical harm.• 

NEW SfCIIOU. S.ecti on 12· Extension of rulelfklking 

authority. Any existing au~hority of the depart.ent of 

administration or the co•mission for hu•an riqhts to make 

rules on the subject of the provisions of this act is 

extended to the provisions of this act. 

~~w SECIIQH. Section 13• Severability. lf a part of 

this act is invalidw all valid parts that are severable froM 

the invalid part remain in effect. If a pa ... t of this act is 

invalid in one or •ore of its applications• the part remains 

in effect in all valid applications that are severable fra. 

the invalid applications. 

NEH SEtTJQH. Section 14. Effective date 

applic~bility. (1) This act is effective on passage and 

approval. 

(2) This act applies only to positions that beco•e 

open for employment after the effective date of this act. 

-End-
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