
SENATE BILL NO. 465 

INTRODUCED BY SENATE JUDICIARY COMMITTEE, 
'rURNAGE 1 CHAIRMAN J TOWE 

April 14, 1983 

April 15, 1993 

April lS, 1983 

April 19, 1993 

April 20, 1983 

April 2l, 1983 

IN 'l'HE SENATE 

On motion rulos suspended and 
SB 465 accepted and referred 
to propar committee. 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill do 
pass. Report adopted. 

On motion rules suepended to 
consider SB 465 on second and 
third reading this day. 

Second reading, do pass as 
amended. 

Third reading, passed. Ayes, 
441 Noes, 3. Transmitted to 
House. 

IN THE HOUSE 

On motion of April 16, 1983, 
rule$ suspended to allow House 
to act upon SB 465. 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill be 
concurred in as amended. 
Report adopted. 

Second reading, concurred in 
as 11mended. 

Third reading, concurred in. 
Ayes, 91J Noes, 5. 



April 21, 1983 

!N THE SENATE 

2 

On motion Joint Rules 
suspended to accept House 
amendments. 

Returned to Senate with 
e.mendments. 

Second reading, amendments 
concurred in. 

'l'hird reading, 
concurred in. 
Noes, o. 

amendments 
Ayes, SOp 

Sent to enrolling. 

Reported correctly enrolled. 
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~BILL NOo {/tf{_s-

INTRO!l'.ICED HY ~_, ak .:z:;drc"<e·::; C';;; W....: I 'fl.,~ 
~~p- c--R~, ~ ~ 
A BILL FOP. AN ACT ENTITLED: •AN ACT TO REVISE LIMITS OF 

RECOVERY IN TORT SUITS AGAINST THE STATE AND LOCAL 

GOYE~NMENTS; AMENDING SECTION 2-9-101o HCA; REPEALING 

SECTID"' 2-9-10~. HCA; PROVIDING FOR RETROACTIVE 

APPliCA8IliTY; AND PROVIDING AN INHEDIATE EFFECTIVE DATE.• 

WHEREAS, on April 8 9 19839 the Montana Supre•e court, 

In the case of Karla Wbjte Y• Sl4le gf Mo~, cause No. 

82-170., held the limitations contained In section 2-9-104, 

MCA, on economic and noneconomic damages in tort actions 

against qovernmental entities to be an unconstitutional 

violdtion of the guarantee of equal protection of the laws; 

and 

WHERr::AS., Article II, section lBt of the Montana 

constitution allows the Legislature to provide by law for 

immunity from suit for the State and other governmental 

entities; and 

WHEREAS 9 the limitations on liability and da~ages 

contained in Title 2• chapter 9t part5 1 through 3, HCA• as 

amended by this act• are compelled by the interests of all 

qov~rnmental entities in funding all governmental services 

or in making conscious and deliberate decisions not to fund 
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LC 1459(01 

those services. 

THEREFORE, it is the Intent of the Legislature to make 

legislative findings of necessity for those limitations on 

liability and damages contained in Tit1e 2 9 chapter 9y parts 

1 through 3., MCAt and to reinstate limited i•munity for the 

State and other governaental entities in a manner consistent 

with the decision of the Montana Supr~me Court in &aLia 

lllll:t.JiUlL-.SUU..llLI1llntall~· 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

3f¥_Sftll0Ua Section l• Legislative findings. The 

legislature finds that there are many functions and services 

both governmental and proprietary in nature traditionally 

offered by the state and other govern•ental entities which, 

because of the size of government operations and the 

i~herP-nt nature of certain functions and services. entail a 

pote~ti~l for civil liabil lty for tortious conduct far 

beyond the potential for liability of corpordtfons and other 

person~ in the private sector. Despite this potential for 

liability unpa~alleled in the private sector,. the 

legislature find~ that these functions of govern~ent are 

nec@ssary components of mo·1ern 1 i fe and that, despite 

1 imi ted resources and competition for those resources 

betwe~n necessary programs and entities., all functions and 

services both governmental and proprietary in nature are 

-z- I N T P. 0 D U C E D Jl I L L 
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des~rving o~ conscious and deliberate continuation or 

retirement by the people through their elected 

representatives. The legislature further finds tnat 

liability for damages resultinq from tortious conduct by a 

government or its employees is-more than a cost of doing 

business and has an effect upon governaent far beyond a 

simple reduction ln governmental revenues. Unl i•ited 

1 iabil it-y would" because of the requireMent for a balanced 

state budget contained in Article VIII, section 9 9 of the 

Montana cons~itution and because bankruptcy is a remedy 

unavailable to the state and most other governmental 

entiti"es., result initially in increased taxes to pay 

judgMents for damages aad would-eventually h3ve the effect 

of reallocating state resources to a degree that would 

result in involuntary choices between critical state and 

local programs. The 

results of unlimited 

leg I stature fin-ds 

liability, for tort 

these p.otential 

da11ages to be 

unacceptable and further 'f"inds· that.. given the realities of 

modern govern~nt and the litigiousness of our society• 

there is no practical way of·· c.omp-letely preventing tortious 

Injury by and tort damages against the state and other 

governmental entities. The le-gislat.ure therefore-expressly 

f'i nds that f'-or-ced redu-ction in criti-cal governmental 

serv-ices that c-ould result froa unliMited 1 I ability of the 

state an-d other 99V&F.nmental entit. i es for- da11ages resuJ t.i ng 
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from tortious conduct of those qovernMents and their 

o£.o1ttp1ovees constitutes a compellin9 state interest. r~qoirinq 

the ap?lication of the limitations on liability and da~aqes 

provided in parts through 3 of this chapter. 

~w SECII~ Section 2. li•itation on governll!enta 1 

l-iability for daw•ages in tort. (1) Neither the state• a 

county, municipality. taxing district 9 nor any otl"'er 

political subdivision of the state Is liable in tort action 

for damages suffered as a result of an act or omission of an 

officer, ag~nt, or employee of that entity in excess of 

S3oo.ooo for each claimant and Sl million for each 

occurrence. 

(2) No insurer ls liable for excess damages unless 

such insurer specifically agrees by written endorse•ent to 

provide coverage to the governmental agency involved in 

amounts in excess of a limitation stated in this s~ction. in 

which ca$e the insurer •ay- not clai• the benefits of the 

limitation specifieally waived. 

Section 3. Section 2-9-101• KCA• is amended to read: 

"2-9-101• Definitions. t~ il.s used in pa-rts 1 throuqh 

3 of this chapter• the follmccing· definitions apply: 

f'8tUl ·~lai•• •eans any claim against a governr.ental 

entity, for money damages onl-y, which any person is legally 

enti-tled to recover as damages because of personal injury or 

property da111age causvd by a negligent or wrongful act or 

-4-
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the go\lernmcntal 

his employment, 

under circumstances where the governmental entity, If a 

priva~e person 9 would b~ liable to the claimant for such 

dama9es under the laws of the state. 

~btiZl •Employee• means an officer, employee, or 

serv.::tnt of a qover:nmental entity, including elected or 

appointed officials, anct persons acting on behalf of the 

~overnment2l entity in any official capacity temporarily or 

perm~n8ntly in the service of the govern~ental entity 

whethPr with or without compensation, but the ter• employee 

sh,3ll not mean a person or other legal entity while acting 

in th~ capacity of an independent contractor under contract 

to th~ qovern~ental entity to ~hich parts 1 th~ough 3 apply 

in thB event of a claim. 

t~tL3l •Governmental entity• ~ans and includes the 

state and political subdivisions as herein defined. 

t~t4il •P€rsonal injury• means any injury resulting 

from libel~ slander~ malicious prosecution, or false arrest, 

any ~odily injury, sickness. disease, or death sustained by 

i:lOY p~rs0;, ar,d caused by <~n occ,Jrrence for which the state 

r11ay ho held liable. 

tetl2l •Political subdivision" means any county. city. 

municipal corporation. school district, special improvement 

or taxing district, or any other political subdivision or 

-5-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1S 

16 

17 

16 

1q 

20 

21 

22 

23 

24 

25 

LC 1459/01 

public corporation. 

t~tLAl •Property damage• means injury or destruction 

to tangible property, including loss of use thereof, caused 

by an occurrence for Nhich the state may be held liable. 

t~tLil "State• means the state of Montana or any 

office, department, aqency, authority, commission, board, 

institution• hospital. colleqe, university. or oth-er 

instrumentdlity thereof. 

trt--A~~u~ed--T~--~9-~8~~-~"e--~e~~~•+n~-de~+"+~+on~ 

~p~+y+ 

tet--•Ee~eM+e--ds~e~s•---m~ens---~eft~b~e---peeun+e~y 

+~.,es• 

fbt--•Hen&e~nom+e--deme~e~---meens--~hc~e--de.a~s--net 

Tne+ttded--+n--e~ne•+ey--~n+~+.ey--~---e~emp~ery---de~eg~s 

+n~~+n~y---•+~~oat---++m+tet+ony---d~me~~~--~er--~a+n--end 

su~~e~+n~y-+os~-of-eon~ortTaMT-meftte+-dts~~~ssy-en~Tess--~ 

re~~te~+~n•" 

~l~_SftllU&. Section 4• Repealer. 

~CA, is reoealed. 

N£H-S£~~- Section 5. Codification 

Section 2-9-104, 

instruction. 

Sections 1 anC 2 ere intended t~ be codified as an integral 

part of Title 2• chapter 9• parts 1 throuah 3• and the 

')J"ovisions of Title 2• chapter 9, parts 1 tnrough 3, ,apply 

t~ sect ions 1 'ind 2. 

~fA-iftiiQH~ Section 6. Severability. If a part of 

-6-
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this act Is invalid, all valid parts that are severable fro~ 

2 the invalid part remain in e¥fect. If d part of this act is 

3 

4 

5 

6 

i 

'8 

inv,..lid in one or more of its applications,. the part remains. 

in effect In all valid applications that are severable from 

the invalid applications. 

~fU-SECJlONa Section 1. Applicability. This act 

applies retroaetively9 within the meaning of 1-2-109, to all 

cl-aiMs-. lawsuits,. aAd cau-s"s of -action arising after .July 1, 

9 1971. 

10 NEH-SftllOH. Section B. Effective date• This act is 

11 effective on passage and approval. 

-End-
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SENATE BILL ~0. 465 

INTRODUCED BY SENATE JUDICIARY C0111!ITTEE, 

TURNAGE• CHAIRMAN; TONE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE 

RECOVERY IN TORT SUITS AGAINST THE STATE 

GOVERN~iENTS; AMENDING SECTION 2-9-lOh MCA; 

LIMITS OF 

AND LOCAL 

REPEALING 

SECTION Z-9-104• MCA; PROVIDING FOR RETROACTIVE 

APPLICABILITY; AND PROVIDING AN IMIIEDIATE EFFECTIVE OAT~.• 

WHEREASt on April 8t 1983• the Montana Supre•e Cou~tt 

in the case of II.M.lLIIIli.t.L.lt&..liUU-gf_lllmt..allil• Cause No. 

82-170, held the limitations contained 1n section Z-9-lO~t 

MCAt on economic and nonecono•ic damages In tort actions 

aqainst govern•ental entities to be an unconstitutional 

violation of the guarantee of equal protection of the laws; 

""d 
~fB..f+$• THE QBL I GAliON$ ItiPOSfJL_UPQN GQVERNtlfJaAL, 

£talllfS_MUST BE P£BFQBMED.a._U~!L.IJill1GILIHF RISKS INHfBENI 

llf_fD.fQA.III Nli All.lilU.!In..IIDL J GAll Qfi$ ARE GBEAII ..AfjD 

~dEBfA$• THE Rf$PQNSJIJLJTy FQR ~~ai&-UQYSINGs ANQ 

&EH6BlJ.ITAIIQN _ _Qf_ PEBSQNS CQNYICTED Of 'RIMl~AL 6'l!YIIX; 

Il:IL-l&UIIIUII A!IP liYPWllJD!! QF NE!!It.L...-J!AIIEIIU _.li 

liliYfiUII!fliL JlistllllnJlllli-..ll&-lltiii£L.liQYfBJIIIFNl PROGRAM~ 

fLAiililliGo CQfiSIRUCilONo ANQ ljAINIEii~-QE__IHQUli4M~Qf 
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alLEli_Qf HlGHHl!lil_IH£_Q£ERAIIQN Qf I!UNlCJPAL TRANSPQRIATJQN 

llS.J£!!.L_6111L_U.l!.fQ!il TERM I N&Lll_Afi.ILJH£__Qft;J!AU QN A!!JI! 

!~~AMtf_Qf_StHDQLSz PLAt&RQUNpS, AND AIHLEJI' FACJllllES 

AB£_QNLY A FEW Qf JHQli~IGATIQNSi_AHI! 

~REASe P&lQB__TO THE AQQPIIQN IN 197] OF THE 

lll!lllllWili-'l!LllAliAiill..ll£llA&£Q.._J,IN£0NSTJIIII.lJllll4.J,lAUJ..lll 

lHSU&llit£-HAD-~ l!ICRf&SJ!iGLX EXPENSJYE &NO UNAYAJLABLE 

IC-UNITS"Of LQCAL GQVERNMFNT~ 

WH£&~ _ _JU£__AI!QUIII_ QF DAMAG£5 _AGAJNlil THE liTAJE 

BfQU£li!fU_~lliiliiB4JlYE 'LAJMSt p~_fQR lN SQI!E LEGAL 

AtllQM:i_AN~ll~£0 JQ BE PAYABLE lN Q[HER LEGAL ACllQNSt 

f.AJL_f!CEED EUlllliLJ.I!liL&fURYE$ ANQ ANllr.l.fAl£1! BEY£NUfS 

llf_JIILll.Uf.!LliEJ.£:::urniRANCE BfliERYE E!!NQl-Aitll 

WH£&f~~-Aii-lNYfSIIG6T!QN QF IHE LIMJJAIIQKli_QN QAMAGES 

~MeQSfQ BY OTHf& STATES IN LEGAL ACTIQNS AGAINST THOSE 

li!Al~_AijQ___kDHfARlSDN QF THESE LlMliA!lOiiS SHQW IHE 

Llell!IlDBS_l!fQSfi!_BY_JHIS ACT IQ BE HIGHLY REASOfiABLE;.ANP 

WHEkEAS• Article It, section 18• of the Montana 

constitution allows the Legislature to provide by 1aw for 

immunity from suit for the State and other govern.ental 

entitiesi and 

WHEREASy the limitations on liability and damages 

contained in Title 2• chapter 9• parts 1 through 1t MCA, as 

amended by this act• are compelled by the interests of all 

governmental entities in funding a-11 governmental services 

-2- .... -i.&--40.5 
On motion rules suspended, 
Yellow printing dispensed 

T H I R D R E A D I N G 
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SB 0465/0l 

or a, ~aking consciOus and deliberate decisions not to fund 

~hos-e LerYiC:es. 

THEAEFORE, it Is the intent of the Le91stature to .ake 

legislative findings of necessity for those liaitatlons on 

liability and daMages contained in Tit.le 2,_ chapter 9, parts 

1 throu~h 3, MeA, and to reinstate li•Jted i .. unity for the 

State and other gover·n•ental entitles In a •anner consistent 

with the decision of the Montana Supreme Court in ~ 

lfllULK· State of Montana• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~fW SECilOM& Section 1. Legislative findings. Lll IHf 

L£G.UUIII&.E-B£!;IIIitlliU_AflW_BE6FEIBMS Il:IL-&EeDRI QF THE 

~lil:W!tllllfE.JI!L.!UilKlA&l.L.tQI!II61NfQ Ill IHE l!IIERIM SIIII!:LJlll 

LlaliAIJQNS QN I~lXEB_ge_sgyEREIGN lMftUNITY IQECEMBEB 

12I6l£-IUAI_UMLIKIIEQ LllDlLliY--Df__TH£ SlATE ANQ LQtAL 

liDYtalitlEUU_fQL....!;lYll._ O&I!AGES !lAKES II INCRUUUGLY 

DlffltULLlL!iliL-IBeQSSliiLE-fQB __ IiQVf8HMfNU TO PURCHASE 

tl!illliUE INSUBAlltE COURAGE AI BEUllfUIILE~lla 

LZl-IHE..LEGI!iUIUBE..E.lfiD.Ll!:IALiilf..Dlll.lliUIDNS IIJPDUJl 

ueall-lioltE!Wl!EiliAL..f!a.li.U.S_tw:ii_B.~;_ultEll&!!EJU~-lllliUGI:I 

Il::IE-B.IUS_lfAIIEllf!II_liL.tufQB.!II!I.Ii AHSO! lllL-JJSLIG&TIQU:i-.AJlE 

!i&EUa_ Il::IE BESPQUUIULllY FOB CQ!iflfU!I.Ii..._..IIQU!il&i.&-MO 

llffllliiLll!~l!;IEQ QF CUIS181 +CTIVIIU 

ll:IE-IIUll!fBI-UILJUPERVUIQII DE llf;lfiAL_UllEIII!i....:AJ 
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liDYEBrtl!E!ILlll!ilUIIIIDiil!i..QLitW!U...-IillUBIIIWIIL JW!GB&IJS; _.!H£ 

~LA!IIII!II.!U. __ {;QNSXRUCU!INo-6JlJL..bllllE!IA!ICE Of. Il::l!lUSAWjS QE 

lllLELtiLifllilllfATS; Il::ILD£fBAUUILll£..11WIIUPAL IU~QI!.UUIIIII 

lliU.!!S.--AI:ill.-Ali!.EQ!L-IE&IIlii!L!i.i.---AitD-Illf__Of.EBAI I QN -A11D 

ll&lliiiE!i!~_llE_S.tllli!IU&-eLAlGl!.DIIIlflU_UD &Ill! fUC. fAtlLlUJ;!i 

6ll.f_DiiiLLLfi:ILDf_IIIOSf-DIILIG&UDii!ia 

Lil The legislatur-e finds that there are aany 

functions and services both govern•ental and proprietary in 

·nature traditionally offered by the state and other 

governmental entities which9 because of the size of 

government operations and the 

functions and services_., entail 

inherent nature of certain 

a potential for civil 

liability for tortious conduct far beyond the potential for 

liability of corporations and other persons in the ~rlvate 

sector. Despite this potential for liability unparall.eled 

In the private sector• the legislature finds that these 

functions of government are necessary co•ponents of modern 

life and that, desplte li•ited resources and competition for 

those resources between necessary programs and entities, all 

functions and services both governmental and proprietJry In 

naturP are 

continuation or 

deserving 

retirement 

of 

by 

conscious and deliberate 

the people through their 

elect~d representatives. The legislature further finds that 

llabil lty 'for damages resulting -fro• tort-Ious conduct by a 

government o·r i t:s etnp'loyees is more than a cost of dol ng 

-4- SB 465 
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business and has an effect upon gowern•ent far beyond a 

simple reduction in governmental revenues. Unlimited 

liability wouldt because of the requireaent for a balanced 

state budget contained in Article VIII• section 9t of the 

Montana constitution and because bankruptcy is a re.edy 

unavailable to the state and aost other governmental 

entities, result initially In increased taxes to pay 

judgments for da~ages and NOuld eventually have the effect 

of reallocating state resources to a degree that would 

result in involuntary choices between critical state and 

local prograMs. The legislature finds these potential 

results of unll•lted 1iabillty for tort da~ages to be 

unacceptable and further· finds tha~, given the realities of 

modern government and the litigiousness of our society, 

there Is no practical way of completely preventing tortious 

injury by and tort da.ages against the state and other 

governaental entities. The legislature therefore expressly 

flnds that forced reduction in critical governmental 

services that could result from unli•lted liability of the 

state and other governMental entities for da•ages resulting 

fro. tortious conduct of those govern•ents and their 

emplo(ees constitutes a co•pe111nq state Interest requiring 

the application of the llaltations on liability and damages 

provided In parts 1 through 3 of this chapter. 

ULW-St~U& Section 2. Ll~ltatlon on governlftental 

-5- SB 465 
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liability for damages In tort. (1) Neither the stateo a 

county, municipality, taxing district, nor any other 

political subdlvisfon of the state is liable in tort action 

for damages suffered as a result of an act or OMission of an 

officer, agent, or employee of that entity in excess of 

$300,000 for each clal•ant and $1 alllion for each 

occurrence. 

C2) No Insurer Is liable for excess da•ages unless 

such insurer specifically agrees by written endorse•ent to 

provide coverage to the governmental agency Involved in 

aMounts In excess of a ll•ltation stated in this section, In 

which case the insurer ~ay not clai~ the benefits of the 

li•ftation specifically waived. 

Section 3. Section 2-9-lOlt MCAt is a~ended to read: 

•2-9-101. Definitions. f*t As used in parts 1 through 

3 of this chapter. the folloNlng definitions apply: 

tetLll •tlai•• •eans any clai• aga~nst a govern•ental 

entity, for money damages only, which any person is legally 

entitled to recover as damages because of personal Injury or 

property da•aqe caused by a negligent or 

omission committed by any employee of 

entity while acting within the scope of 

wrongful act or 

the governmental 

his e.ploy•entt 

under circumstances ~here the governmental entity, if a 

privat~ person, would be liable to the clai•ant for such 

damayes under the laws of the state. 

-6- S8 465 
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tftt.i:U •Eaployee•·- •ans. an of.fi.cer:• e-.pl.oyee. or 

s.entant of a gover·neental enti~y •. including elected or 

appotnted.c off-tcials.-· and pers-ons act·tng on behal_f of the 

govern~tental ent.it-y in any. of'f'icial capacity temporarily or 

pe.,.-aanently In the service_ of the gov.ernllant.:al enti-ty 

wheth-er with or without coatpensat.-lon• but. the term uployee 

shall not •ean a person or other legal entity while acting 

in t~ capacity of an independent contractor under contract 

to the governaental entity to which parts 1 through 3 apply 

In the event o~ a claf•• 

tett~ ~GQvernmental entity• ~ans ond includes the 

sta·te and political subdivisions as herein defined. 

t6ti~ "Personal injury• means anr injury resulting 

from libel, slander, Malicious prosecution, or false arrest, 

any bodily injUf"Yt- sickness, disease, or death ·sustained by 

any person and caused by an occurrence for which ~he state 

•ar· be held 1 i able. 

tetL~l •Political subdivision• eeans any county, city, 

muni ctpal- corporat I ont school district, spec i a1 lltproveatent 

or taxing district, or any other political subdivision or 

public corporation. 

tftL6l •Property damage• ~ans injury or destruction 

to tangible property, Including loss of use thereof, caused 

by an occurrence for wh:J ch the state 11ay be held 1 iabl e. 

t~t!Il •State• means the sta~e of Montana or any 
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off ice. depart,..ent,,_ agency_. au.tflo_r I ty,_ cot~nlti ssion, bo~~-d• 

in5ititution, hospi_tal, colle-g~, unive_r_$jty• or other 

instru•entali-t'l there.ot. 

ti!t--lc~-tt!t-eld--.;.n--i!-~-te•r-t.h.e--'fe-+f-ew:+ft~-def,+A_+-~*e" 

""!>+.,. 
fttt~-•-eeeneat+e:--tleae_~esa---.'llt8fts--ot:et~gtb~e....,---peean+1H':Y 

f-esse-s..-

tBt--•Honeeene~e--~eea'e~•--.eeftS--~ose--de.ages~-"ot 

+ne~~ed--+~--eeOftee+ey--pttft+~+.e•--&r---exeap+ery---do•e,es 

Tne+od+ngy---wt~hea~---++m+~e~+en•---~megea--fer--~a+n--aftd 

~af••r+ngy-~ftss-of-eeftse~t.+~~-~n~et-d+st~e~sy-end-+o~~--of 

repa-te~+e., ... • 

~fW_SftilOHa Section ">• Repealer• Section 2-9-104, 

MCA• is ~epe3led• 

~fk-SftllU~a Section s. Codification instr-uction. 

Sections 1 and 2 are Intended to be codified as an integral 

pa~t of TJtle 2 9 chapter 9• parts 1 through 3• and the 

proyisions _of Tl.tle Zt chapter 9t parts 1 th-rough 3•. apply 

to sectJons 1 and 2. 

~EH-SECllDM~ Section 6• SeYerability. If a part of 

this ~ct is Invalid. all valid parts that a~e severable from 

the invalid part reMain in effect. lf a part of this act Is 

invalid in one or •ore of Its applications, the part remains 

in effect In all valid appllc_attons that are severat;~~le. fro• 

the inval ld appl ica.tions. 
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1 MfW-Sftlla!& Section 1. Applicability. This act 

2 applies re~roactively, within the meaning of 1-2-109• to all 

3 claf•s, lawsuits• and causes of action arising after July lt 

4 1977. 

5 ~~W-SftllQU& Section 8. Effective date. This act Is 

6 effective on passage and approval. 

-End-
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HOUSE ,TUDICIARY COMMITTEE AMENDMENTS· TO SENATE BILL 465, THIRD REABING 

COPY (BLUE) 

i\PR11. 19, 1983 

l) Page 6, line 6 
Strike: "$300,000'' 
Insert: ''$1 million" 
Following: ''and'' 
s-trike: "$1." 
Insrort: "$3" 

ADOPT 

RE.TECT 
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SE~ATE BILL NO. 465 

INTRODUCED BY SENATE JUDICIARY COMMITTEE• 

TURNAGE., t:HAtRH4Ni TOWE 

A BILL "OR AN ACT E~TITLED: •AN ACT TO REVISE LIHITS JF 

RECDVERY IN TORT SUITS AGAINST THE STATE AND LOCAL 

GOVE'RNHENTS; AMENDING SECTION 2-9-101 9 

SECTJO~ 2-'9-104, HC.Ai PROVIDING 

IIICAi 

FOR 

REPEALING 

RETROAC Tl V E 

APPLICABILITY; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE A«Q 

A-~&H!NAllOH 06If•• 

WHEREAS, on April a, 1983. the Montana Supreae Court., 

in the case of KaLlg_Whi~state_~~· Cause No. 

~2-170 9 held the li~itation~ contained in section Z-9-IQ~• 

MCA• on econoMic and noneconomic damages in tort actions 

against governmental entities to be an unconstitution~l 

~ioldtion of the guarantee of equal protection of the lawsi 

and 

ijtlE~-lHE OBLIG!~ IMPOSED UPON ~OVERNHEHIAL 

t.!:lllll£i_ JlllH-Rf-l!.E&ElRI!fJU_J;JWLillmlliJ:Llli<._& I S K S I Ntl~l 

l!Lefl!..E.IlP.llll!ILA!UOWllf..!li1U.l:.AllDNS ABE r.&fAl; A!iD 

~ERE~lHE-&f~eqNSlB!L!Il_EUR CQNE!Nl~ HOUS!N~U 

aEH!BILIIATION_Qf_ef~ClfQ OE CRIMINA\ ACTlYlTY; 

I ~L _ll!..UUIE!U- _Alllll_Sllffl!.U~ l.Dfj_llf. __ M.fliiAL PA I It /1U_Al 

<illltliNllENL~IIIUllmiS_QILllllilEL-Gll'lU!ii!EJiL._I!IU<Jil!.A!!.ll_~ 
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£LAH~M~--~SlAUCTIONt ANQ MA1NTFN4NCE__Qf__ltiQUSANO$ Of 

!ULEL!l£.JU.G.WIA?l.s.&-I.tif OPERATION OF MUNICIPAL {BANSPPRTAIION 

SYSI~ _ _AHtl__Al&eDRl__I~RMINALS; ANQ _lHf_ QPERATION ANQ 

M~~ANCE Of SCH~PLAYGBQUNpS, AND AIHLEII' FACILITIES 

ABJ;..Lit!l.L.L£Eli_JJf_li!li.S£__QaU G AI I QN S 'l_Ar:tll 

I!II:!El!.Uh-_tt.U!J!. TO THE AQOpllON JN 1277 QF THE 

J.lallAilQNS_QU_u~_oEC!ARED UN~llUllQNALr I IABILIIY 

I~iUl!.A!!CE--UAD-BftllHE-lN~~GLT EXPENSIVE 4MQ UNAYAlLABLf 

IO_UIIUS..llLJ.llULlill.'LE&!IIIfliiLAl!W 

WE&EAi.t.___ltlf_iiii!11JNI QE QAH6GES AGAII!IST THE llU.E 

&fQUfSJ£D_IH_~ISIRATIYE CLAIMS, PRAYEQ FOR lN SOHE LEGAL 

AtilQUS_~S!UIATEQ IQ BE PAYABLE IN OTHER LEGAL ACT~ 

EAB-E!LE~D-fXlSI~~-LD~-BE~~l!.~ES AND 6UllL!fAifD REVENUES 

J.f_Itjf-SIAU.!.L.S.ELE~&t;CE RESERVLfll!IQLMIO 

J!ljjfJllAS..L.Alli..l!n!UllliAil.QILOE-IJ:ILJ.l111IAlll!HLllli.JlA!!~S 

I.!!PilllQ....JIL-OI!lfB--.SIAJES !N -l.fliAL--AUlllli.LAlU\lNSI THOSE 

SIAifS __ AHQ __ ~H£ABl~QE _ _l!jf2f _ _LleliAILO~itl!!H---I~ 

~leliAllOM~DSEO BY IHIS-Atl~_tll~LI~AiQ~LE: AND 

WtiEftEASt Article lit section 18, of the ~ontana 

Constitution allows the legislature to provide by law for 

immunity from suit for the State and othe~ qovernmental 

entitias; dOd 

WHEREAS, the limitations on liability and damages 

contain~d in Title 2, chapter 9, parts 1 through 3, MCAt us 

J~ended oy this act, are cumpell~d by the inteoests of all 

-2- SB 465 

k E F E R E ~~ C E B I L L 



2 

3 

4 

5 

6 

7 

8 

q 

10 

ll 

12 

13 

lit 

15 

16 

11 

18 

19 

zo 

21 

zz 

23 

z.r, 

25 

SB O'tbS/03 

gov~rn•ental entities in funding all governmental services 

or in •aking conscious and deliberate decision$ not to fund 

those services. 

THEREFORE.. it is. the Intent of the legislature to make 

legislative findings of necessity for those limitations on 

tiabilitt and damages contained in Title z., chapter 9.,. parts 

throogh 3 9 MCA• and to rein~t~te limited immunity for thP. 

State and o~her govern•ental entitie5 in a •anner consistent 

with the decision of the Montana Supreme court in ~ 

11~"-'<,.~!&..oLli!ID~~· 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MO~ANA: 

NEW SECTIQN. Section 1. legislative findings. tll Td~ 

LE&l$l4IURF RfCQGNIZfS AND BEAFEISMS THE REpORT Qf THE 

SUBCOMMI!Iff O~JUptCIARYr CQNTAINEQ IN THE INTERIM STUQX ON 

I TMJTAIIQHS ON THE HAIYfR OF SPVEBfiGN IMMUNITY 1QfCEt16f8 

l2Lbl£_ THAT UNllMITfQ I IARIJ IIY OF THE S!AlE ANQ LQCAL 

~B.I!II!ENTS fll&_unL__.IlAl!AiiES MAKES IT ...lliUEA:ilflllil.I 

lll.Ef!CU! I IE NQI_l.llfll.ill.I!LE Ell& GPYEBI!!PifNIS TILfll&~ 

ADEQUATE INSURAN~ERAGf AT Rf&SONABlf COSTS. 

(l» THE lf&iSLA!UBE FINQS JHAI THE OBLLGATtON$ 16POS~ 

Ueml GPVERNMEN!AL ENTITIES MUST BF pERFQBMEp, £VfN THQI!IJH 

THE BJSlS__LtiHflfNT IN PERFORMING ARSOLUif_QaLL&ATIQHS ARE 

G&fli._-IUf__&flPONSIBILfTY FOR _taaflNINGt HQUSINGr ANQ 

&fHABlLliATIQN 0E--E£alDN$ CDNVIC!fp Of CBIMlNAI ACTIVITY; 
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li:IL-IliA!IIfltl_AtiiL-ili£ERV IS I OJL_Ilf__llflUAL._ PAT I ENIS -.AI. 

~Q~ERHHEI!!I__lHSI1IUilQNS OR UNQER GQVERI!!MEHl_fBgGRAMS; TH 0 

fLA~~~lB~lUHL--!1!!2__!61NIENANC~ _j)f__JHOUSANPS Of 

!lLfLQ.Llllitiii.U.s.;__:[l!f._j).ef.llilll!li_DL!!JIIUUULIRJ!.!lSPORTAIION 

:i:t£1~---!MU--Al!fQRT TERMINALS; AN() THf UPERATION ANQ 

!AI.!UEIIAtlkLll£-iU!lll!Lll...fL.UliliQ!lli()S • AND A Il:ll.llli..£AUL~ 

ARt-~LI-~I!_Qf_Itl~~oal.l~llU~ 

ill The legislature finds that there ore many 

functions and services both governaenta1 Qnd proprietdry in 

nature traditionally offered by the state and other 

governmental entities which~ because of the size ~f 

governaent operattons and the inherent nature of certain 

functions and services, entail a potential for ciV'il 

liability for tortious conduct far beyond the potential for 

liability of corporation~ and other persons in the private 

sector. Despite this potential for liability unparalleled 

in the private sector. the legislature finds that these 

functions of government are ne~essdry components of modern 

lif~ a~d that, despite limited resources and competition for 

those resources between necessary prograas and entities. all 

functions and services both governaental and proprietary in 

nature are deserving of conscious and deliberate 

continuation or retlre.ant by the people through their 

elected representatives. The legislature further find~ that 

liability for da.ages resulting from tortious conduct by a 
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govern11ent or its e.pl oyees is . .ore than a cost of doing 

govern.ent far beyond a bu~iness and has an effect upon 

si~nple reduction in governental revenues. UnliMited 

liability would, because of the require•ent for a balanced 

~tate budget contained in Article VIII, section 9, of the 

Montana constitution and because bank.-uptcy is a remedy 

unaV"ailable to the stat.e dOd most other governt\ental 

entities .. result initially in increased taxes to pay 

jud~ments for da•ages and ~ould eventually have the effect 

of reallocating state resources to a degree that would 

r esu 1 t. 

local 

in i nvolunt.ary 

pr-ogra•s.. The 

choices between critical state and 

legislature finds these potential 

reslllts of unlimited liability to.- tort damage!i to be 

ur1acceptdble and further finds that. given the re~lities of 

moo~rn go~ernment and the litigiousnes~ of o~r society, 

lhere is no practical ~ay of completely p.-eventing tortious 

i nj:Jry by and tort damages aqaiast the state and o::her 

~ov~.-nmental entities. The legislature therefore expressly 

f i n1~ that forced reduction in critical yo\ler maental 

services that could .-esult f.-om unlimited liability of the 

state .md other gove.-n'mental entities for damages .-esul ting 

fro~ tortious conduct of those governments and their 

employees constitutes a compelling state interest requiring 

the application of the limitations on liabilitt and damages 

prvvided in parts l through 3 of this chdpter. 
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UfH SECTI~£ Section 2. Limitation on govern•ental 

'liability for damages in tort. (1) Neither the state~ a 

county. municipality, taxing district, nor dny other 

political subdivision of the state is liable in tort ~ction 

for da~ages ~uffered as a result of an act or o•ission of an 

officer~ agent, or eaployee of that entity in excess of 

•~aB.899 ~iBM ~~QaQ for each claiaant and •+ ~ 11 

million tor each occurrence. 

(2) No insurer is liable for excess da•ages unless 

such insurer specifically agrees by written endorsement to 

provide coverage to the governmental agency involved in 

amounts in excess of a limitation stated in this section• in 

which cas~ the insurer may not claim the benefits of the 

1 i mi t.'lt ion ~pr-e i fi call y waived. 

s~ction J. Section 2-9-101, MCA• i~ amended to re3d: 

"2-9-101. Definitions. ttt As used in parts 1 through 

1 of this chapter, the following definitions apply: 

t~tL11 •cluimn mean5 any claim against a governmentdl 

entity, for money damages only, which any person is legally 

entitled to r~cover as damages becduse of personal inj~ry or 

~l"operty damage cau~ed hy d negligent or wrongful act or 

omisston committed by any employee of the governmental 

entity while acting within the scope of his e•ploy•ent• 

un~er circumstances where the go~ernmental entity. if a 

;Jrilfot~ per~Ofh 'PIInUld b~ 1 iable to tt1~ clai"'ant for such 
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damages under the Jaws of the state. 

f&f~ "E•ploye~• means an officer, employee, C>r 

ser~ant of a governmental entity, including elected or 

appointe~ officials, and persons acting on behalf of the 

JOVernmental entity in any official capacity teMporarily or 

permanently in the service of the governmental entity 

whether with or without co1npensation., but the term employee 

shall not ~ean 3 person or other legal entity while qctlng 

in the capacity of an independent contractor under contract 

to the governmental entity to which parts 1 through 3 3pply 

in the e~ent of a claim. 

tetLll "Governmental entity• means and includes the 

state and political subdivisions as herein defined. 

f4tiil NPersonal injury• .eans any injury resulting 

fro• libel, slandert •alicious prosecution, or false arrest, 

any bodily injury, sickness, disease9 or death sustained by 

any person and caused by an occurrence for which the state 

~ay be held liable. 

fet12l •Political subdivision" •eans any county, city, 

aunicipal corporation, school district• special i•proveaent 

or taxing district, or any other political subdivision or 

public corporation. 

t~t!bl •Property da•age• aeans injury or destruction 

to tangible property, including loss of use thereofw caused 

by an occurrence for which the state May be held liable. 
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t9ti11 •state" aeans the state of ~ontana or any 

office, department, agency. authority, com~ission, bourd• 

i nst i.t.ut ion, hospital, college 9 university, o~ oth~~ 

inst~umentality the~eof. 

t~t--•~-~~ee--•~--~-9-ia~.--~he--f&~~&w~"~--~e~TftT~Ten~ 

s~~y• 

t~t--u~eone~c---de~~~~~·---m~en~---~en9~ble--p@e~~T~~~ 

~e~§e~ 

fbt--•Nefteeeft&M~e--e~~8~~·--~dns--~hose--dem&9~~--no~ 

+Hel~~d---~A---eee"em~~--~uft~~~Yey--or--~~em~~ery--rl~meqe~ 

+He~Hff+R~y--w~~hou~--~~~a~T~Hy--dftmege~---~or---p&TR---~n~ 

~~f~e~+ft~T--~~-ef-ee~or~umy-.e~a~-d•~~ressy-eftft-~6~~-o~ 

·~~e~•eftw• 

!tEH SECTI.Qft.-. Section 4. Repealer. Section 

~CAt is repealed. 

2-9-104., 

~FW SFCTIQM4 Section 5. Codification instruct ion. 

Section~ 1 and 2 are intended to be codified as an integral 

p~~t of Title 2, chapter 9, parts 

provisions of Title 2t ch~pter 9, part~ 

to sections 1 and 2. 

thr0119h ]y 0Ad t~JC 

through 3, apoly 

MEH-~1~ Section 6. Severability. If a part of 

this act is invalid• all valid parts that are severable fro• 

the invalid part ~e•ain in effect. Jf a part of this act is 

inv3lid in one or aore of its appliCations, the part re•alns 

in effe:t in all valid applications that are severable from 

-8- ss ~65 
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1 the invalid applications. 

2 ~-SftilUN. Section·7. Applicability. This act 

3 applies ~etroactively, Mithln the meaning of 1-Z-109• to all 

4 claims. lawsuits. and causes of action arising after July l• 

5 1977. 

, ~.E.!:L.S.fC.ll.QloU Section e. Effective date. This act is 

1 effect.ive on passage and approval. 

8 S£CI!OH 9. TERaiMillQN__OATE. SECIIQb__Z__IERMINATES 

9 .!U!£.J!! .. _lllh 

-End-
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