SENATE BILL NO. 465

INTRODUCED BY SENATE JUDICIARY COMMITTEE,
TURNAGE, CHAIRMAN; TOWE

IN THE ESENATE

April 14, 1983 On motion rules suspended and
88 465 accepted and referred
to propar committee,

Introducad and referred to
Committee on Judiciary,

April 15, 1983 Committee recommend bill do
pass. Report adopted.

On motion rulea suspended to
consider SB 465 on second and
third reading this day,

SB8econd reading, 4o pass as
amended,

Third reading, passed. Ayes,
44y Noaes, 3. Transmitted to
House,

IN THE HOUSE

April 18, 1983 On motion of April 16, 1983,
rules suapended to allow House
to act upon SB 465,

Introduced and refarred to
Committes on Judiciary.

April 19, 1981 Committee recommend bill be
concurred in as amended.
Raport adopted.

April 20, 1983 Second reading, concurred in
as apended, '

April 21, 1983 Third reading, concurred in.
Aven, 91; Noes, 5.



April 21, 1983

IN THE SENATE

On motion Joint Rules
suspended to accept House
angndments,

Returned to Senate with
anendmants,

Bacond reading, amendments
concurrad in,

Third reading, amendments
concurrad in, Avyes, 50;
Noes, 0.

Sent to enrolling.

Reported correctly enrolled.



48th Legistature L€ 1459701 LL 1459701

1 ’ & BILL NO. ;Zéééi N 1 those services.

? INTRODYCED RY ;E. . uc/m"m'ﬁw Cz"*ﬂ"w /174'5"‘1 2 THEREFOREy it i5 the Intent of the Legislature to make
3 Tl ¢ Ellanian ) 3 Jegislative findings of necessity for those limitations on
4 A BILL FOR AN ACT ENTITLED: ®=aAN ACT TO REVISE LIMITS OF 4 jiability and damages contained in Title 2, chapter 9y parts
5 RECOVERY IN TORT SUIYS AGAINST THE STATE AND LOCAL 5 1 through 3¢+ MCAy and to reinstate Yimlted immunity for the
& GOVERNMENTS; AMENDING SECTION 2-9-101, MCA: REPEALING 6 State and cother governmental entities in a manner consistent
7 SECTION 2=9=10%, MCA; PROVIDING FOR RETROACTIVE T with the decision of the Mantana Supreme Court in Karla
3 APPLICABILITY: AND PROVIDING AN IMMEDIATE EFFECTIVE ODATJE." 8 Hhite_ys State of Mootanae.

Q . 9
10 WHEREAS,; on 4April B8, 1933, the Montana Supreme Courte 10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
11 in the case of Karla White wa State of ¥ontaga. Cause No. 11 NEM_SECIIONe Section le Legislative findingss The
12 82-170y held the Timitations contained In section 2-9-10%s 12 legislature finds that there are many functions and services
13 MCAy on economic and noneconomic damages in tort actions 13 both governmental and proprietary in nature traditionally
14 against oovernmental entities to be an unconstitutional 14 offered by the state and other governmental entities whichy
15 violation of the guarantee of egual protection of the laws; 15 because of the size of government operations and the
16 and 16 inherent nature of certain functions and servicesy entail a
17 HWHEREAS Article Il1y, section 18y of +the Montana 17 potantial for civil Tliability for tortious <conduct far
18 Constitution 21Tows the Legislature to provide by Jaw for 13 beyond the potential for liability of corporations and other
19 immunity from suit for the State and other governmental 19 persons in the private sector. Despite this potential for
20 entities; and 20 liabitity wunparalleled in the private sectore the
21 WHEREAS,y the limltations on ljability and damages 21 legislature finds that these functions of government are
22 contained in Title 2y chapter 9y parts 1 through 3. HCAs as 22 necessary components of modern life and thaty despite
23 amended by this acts are compelled by the interests of all 23 1imitad resources and competition for those resources
24 govarnmental entities in funding all governmental services 24 between necessary programs and entitiess 311 functions and
25 or in making conscious and deliberate declisions not to fund 25 services both governmental and proprietary in pnature are

"~ INTRODUCED BILL
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deserving of conscious and deliberate continuation or
retirement by the people through thair elected
representatives. The 1legislature further finds that
tiability for damages resulting from tortiocus conduct by a
government or its employees is. more than a cost of doing
business and has an effect upon government far beyond a
simple raduction In governmental revenuese Unlimited
tiability woulds because of the requirement for a balanced
state budget contained in Article VIIIs section 9+ of the
Montana constitution and because bankruptcy is a remedy
unavailable to the state and mast other qovernmental
entitiesy result initially. in increased taxes to pay
Jjudgments for damages and would eventually have the effect
of reallocating state resources to a degree that woulsg
result in involuntary choices between <ritical state and
Tocal programse The legislature finds these pptential
results of unlimited 1liability: for tort damages to be
unacceptable  and further finds thats given the realities of
modern gevernment and the litigiousness of our soccietys
there is no practical way of completely preventing tortious
Injury by and tort damages against the state and other
govermaental entities. The tegislature therefore. expressiy
finds that forced reduction in critical governmental
services that could result from unlimited 1iability of the

state and other governmental entities for damages. resulting
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from tortious conduct of +those qovernments and their
emplovees constitutes a compelling state interest requiring
the apolication of the limitations on liability and damages
provided in parts 1 through 3 of this chaptere

NFH _SFCTIONs Section 2. Limitation on governmpental
liabidity for damages in torte (1} Neither the statesy a
countyy municipalitys taxing districty nor any other
pelitical subdivision of the state is liable in tort action
for damages suffered as 3 result of an act or omission of an
officery agenty or employee of that entity in excess of
$300+000 for each claimant and $1 m@illion for each
occurrences

{2) No insurer is liable. for excess damages wunless
such insurer specifically agrees by written endorsement to
provide covarage to the qovernamantal agency involved in
amounts in excess of a limitation stated in this sections in
which case the insuyrer may not claim the benefits of the
limitation specifically waivada

Section 2. Section 2-9-i01y. MCAe is amended to read:

"2-9-10ta Definitionss ¥ As used in parts 1 through
3 of this chapters the following definitions apply:

+9¥(1) "Elaim™ means. any claim 3against a governeental
entityy for money damages onlys which any person is legally
entitled to recover as damages because of personal injury or

preparty damage caused by a negligent or wrongful szct or

—4—
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omission committed by any employee of the governmental
entity while acting within the scope of his employments
under c¢ircumstances where the governmental entityy If a
private persony would be liable to the claimant for such
damases under the laws of the state.

th¥(2) "Employee® means an officers employees or
servant of a governmental entitye including elected or
appointed officialsy and persons acting on behalf of the
qovernmental entity in any official capacity temporarily or
permanently in the service of the governmental entity
whether with or without compensations but the term employee
shall not wmean a person or other leqal entity while acting
in the capacity of an independent contractor under contract
to the qovernmental entity to which parts 1 through 3 apply
in tha event of a claime

te¥i3d] “Governmental entity®™ means and includes the
state and pelitical subdivisions as heresin defineds

td+L{4) ™Personal injury® means oany injury resulting
from Yibely slandery malicious prosecutions or false arrestsy
any vodily injurys sicknessy diszases or death sustained by
any person  and caused by an occurrence for which the state
may he held liable.

¢e3[5) "Political subdivision® means any countys Citys
munici pal corporations school districty special improvement

or taxing districty or any other pelitical subdivision or
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public corporations

+¥316} "Property damage™ means injury or destruction
to tangible propertys including loss of use thereof, caused
by an occurrence for which the state may be held liables

t9¥(2) "State® means the state of Montana or any
offices departments agencys authoritys commissions boards
institutionsy hospitals collegey untivarsitys or other
instrunentality thereof.

t2}-=-As——p3td-=ip=—=p=G=3B4%y~~the-—Ffolianitng-definitions
appiyr

ta}~—4Economic-~damoge s ~--mesns~---tangible---pecuniary
Ioasess

fhy—-SNaneconomtc—-damegesS——mneans——those~—damages——-not
incloded-~n——ecconomiey-—punitivey——or-——exenplary-——damages
+ne4ud+ngv~-*u%thout--r++ﬁ*tat+onv-—damnges——fef——pa+n—-aﬂd
aufferingy-toss-of-consorciumy-mented-distressy—ond-Foas——of
repatetione™

NEW_SECTIUN. Section 4« Repealers Section 2-9-10%y
MCAy is repealeds

MNEW SECTIONe Section 5. Codification instruction.
Sections 1 and 2 z2re intended to be codified as an integral
part of Title 2y chapter 9y parts 1 throvah 34 and the
wrovisions of Title 24 chapter 9y parts 1 through 3y apply
to sections 1 and 2.

4Ed_SECIIONs Section 6« Severabititya If a part of

——
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this act is invalids all valid parts that ar=z severable from
the invalid part remalin in effectes If a .part of this act is
invalid in one or more of its applicatianse the part ramains
in effect In all valid applications that are severable from
the invalid applicationse.

NEH_SECIION. Section Te Applicabilitye This act
applies retroactivelyy within the meaning of 1«2-109y to all
craimses Tawsuitss and causeds of action arising after July 1
1977«

NEH_SECTIION. Section 8. Effective dates Thils act is
effective on passage and approvale

~Ent~
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1 SENATE BILL NJ. 465 .
1 MILES OF MIGHWAYS: YHE OPERATION OF MUNICIPAL FTRANSPORTATION
2 INTRODULCED BY SENATE JUDICIARY COMMITTEE, .
2 SYSTEMS  _AND AJIRPORY TERMINALS: _ANQ_ THE QOPERATION _AND
3 TURNAGEs CHAILRMAN: TOWE
. 3 MAINTEMANCE OF SCHOOLS: PLAYGROUNDSs AND ATHLETIC FACILITIES
&

% ABE_OMLY A FEYW DF THOSE OOLIGATIONS: AND

5 HWHEREASs _PRIQR__TQO__THE _ADQPYION IN_ 1977 OF THE

6 LIMITATIONS _ON DAMAGES DECLARED UNCONSTITUTIONALe LIABILITY

7 INSURANCE HAD BECOME INCREASINGLY EXPENSIVE ANO UNAVALLABLE

L 19 UNIFS OF LOCAL COVERNMENYZ AND

2 WHEREAS. T HE__AHWNL.DE_DAHAGEL.AWHSI__IHL_SIAIEV
10 REQUESTED IN ADMINISTRATIVE CLATIMS. PRAYEDQ FOR IN SOME LEGAL

11 ACTIONS AND ESTIMATED YO BE_PAYARLE IN_OIUER LEGAL. ACTIONSs
12 EAR._EXCEEQ. EX1STING.LO3S RESERVES AND ANTICEPATED REVENUCS

5 A BILL FUR AN ACT ENYITLED: ™AN ALT TO REVISE LIMITS OF
.6 RECOVERY EN TORT SUITS AGAINST THE STATE AND  LOCAL
T GOVERMMENTS; AMENDING SECTION 2-9-101, MCA: REPEALING
8 SECTIDN 2~9~104y MCA3 PROYVIODING FOR RETROACTIVE
9 APPLICABILITY; AND PROVIDING AN IMMEDEATE EFFECTIVE DAYE."
10 ‘

11 WHEREASy on Apri} 8y 1983s the Montana Supreme Courte

12 in the case of Karla White va. State of _Montanas Cause No.

13 82~170y held the limitations contained In section 2-9-104,
: 13 OF THE STATE"S SELF-INSURANCE RESERYE FUND;: AND
14 MCAs Oon economic and noneconomic damages J§n tort actions .
_ 14 WOEREAS. AN INYESTIGATION OF THE LIMITATIONS ON DAMAGES
15 anainst governmental entities to ba an unconstitutional
15 IMPOSED_BY QTHER STATES JM_ LEGAL ACTIONS AGAIMST THOSE
16 violation of the guarantee of equal protection of the lawsj;
15 SEATES.  AND _COMPARISON  QOF THESE _LIMITATIQNS SHON _THE
17 and .
17 LIBITATIONS IMEOSED BY YHIS ACT TO BE HIGHLY REASONABLE:  AND
a ASs THE OBILIGATIONS IMPOSED UPON . GUYERNMENT. :
1 NAERE A 18 WHEREASs Article [1s section 18y of the Montana
19 ENIIL1 E 19 Constitution allows the 1legislature to provide by law for
20 OBMING _ABSOLUIE UBLIGATIONS ARE.GREAL;.AND .
18_EREE -0 20 immunity from suit for the State and other governmental
JEREASs THE RESPONSIRILLTY EOR.. USINGs AND .
21 Hd CONFININGs HOQ 21 entities; and
22 ITAIION _QFf . PERSONS. CONVICTIED OF CRIMINAL ACTIIMETX:
BEuARLL 22 WHEREASs the 1limitations on liability and damages
23 THE_ . JREAIMENY, _AND_  _SUBERVISION _OF_ MENTAL  PATIENTS AT R
B 21 contained in Title 2y chapter 9 parts 1 through 34 MCAs as
L3 NE. _INSIIIUTIONS . OB _UHDER_GOMERNMENT PROGRAMS: THE
GOLERMME 1 o 24 amended by this acte are compelled by the interests of all
25 ELANNINGs CONSIRUCTICN. _AND _MAINTENMANCE QOF THOUSANDS _OF s - . .
25 governmental entities in Funding 211 governmental services
-2= oo il Aala S

On motion rulég suspended,
vellow printing dispensed

THIRD READING
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or i1 making tonscious and deliberate decisions not to fund

those services.

THEREFORE, it is the intent of the Legislature ta make

Tagislative findings of necessity for those limitations on
liability and damages contained in Titls 2, chapter 9+ parts
1 through 3y MCAy and to reinstate limited immunity for the
State and other governeental entities in a manner cunsisfent
with the decision of the Montana Sugreme Court in Karla

Shite va State of Montana.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE DF MONTANA:

MEM _SECYIONs Section 1. Legisiative findings. (L)_THE
LEGISLATURE RECOGNIZES _AND__REAFEIRMS _THE . REEQRT. _QF_ IHE
SUBCOMMITIEE ON JUDICIARYe CONTAINED IN IHE INIERIM_SEUDY ON
LIMITATIONS _ON. YHE. NALYER OF _SQVERELGN IMMUNITY {DECEMBER
1976)s THAT UNLIMITED LIABILITX . QF _THE STATE AND LGCAL
GOYERNMENIS . _EOB... CI¥IL _ DAMAGES _MaKES KT _INCREASINGLY
QIEEICULT IF NOT IMPOSSIBLE. . EDR._GOVESNMENTS 10 PURCHASE
ADEQUATE INSURANCE COVERAGE. AL REASONABLE COSIS.

12Y _THE LEGISLATURE FINDS. THAY THE OB IGATIONS IMPOSED
UBON__GOVERNMENTAL _ENYITIES_  NUSY_BE_PERFORMEDs EYEN_THOUGH
IHE_RESKS INUERENT_IN _PERFORMING _ABSO UTE_ NSLIGATIONS.  ARE
GBEALs ... THE BESEONSIBILITY_ _EDR__CONFININGa  HOUSINGa. . AND

‘_REHABILIIAIIRN_QE.BEBSQHS.EDH!1£I£D__QE._£R151N1L__ALIIIIIIA
THE_ . TREAIMENI___AND _SUPFRYISION. OF. _MENTAL. PALIENIS. AT -

-3~ 58 663
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GOVERNMENI_INSTXIIUFIONS OB _UNDER _GOVERMMENY . PROGRAMS: THE
BLABNINGs . CONSTRUCTIONs _AND MAINTENANCE _OF _THOMSANDS OF
MILES OF MIGHHAYS: THE COPERATION DE MUNICIPAL TRANSPORIATION
SYSIEMS _AND._ AIRPORT  TEAMINALS: _AND THE OPERATIGN __AND
BALMIENANCE OF SCHOOLSs PLAYGROUMNMSs AND ATHLETIC_EACILILILES
BRE.ONLY A £EW OF THOSE ORLIGALIONS.

L3 The. legislakure finds that there are many

functions and services both governmental and proprietary in

‘nature traditionally offered by the state and other

governaental entities whiche because of the size of
government oparations and the inherent nature of certain
functions and servicesy, entail a potential for civil
Tiability for tortious conduct far beyond the potential for
Hability of corporations and other persons in the Jrivate
sectora Despite this potential for liability unparalleled
in the private sectory the ltegislature finds that these
function5 of government are necessary components of modern
life and thats despite limited resources and competition for
those resources beétween necessary programs and entitiess all
functions and services both goveramental and proprietary in
nature are daeserving of conscious and deiiberate
continuation or retirement by the people through their
elected representativess The legistature further finds that
1i;bility for damages resuiting from tortious conduct by a

goverament or its employees is more than a c¢ost of doing

-4 5B 465
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business and has an effect upon goverament far beyond a
simple reduction in governmental revenuese Unlimited
liabitity wouldy because of the requirement for a balanced
state.hudget contained in Article VIII+ section 9y of the
Kontania constitution and becduse bankruptcy s a remedy
unavailable to the state and wmost other governmental
antities, result initially iIn increased taxes to pay
judgments for damage§ and would eventually have the effect
of reallocating state resources te a degree that would
resuit in involuntary choices between critical state and
local programss The Jegisiature finds these potential
results of unlimited liability for tort damages to be
unacceptable and further finds thaty given the realities of
modern government and the 1litlglousnress of ocur socletys
there is no practical way of completely preventing tortious
injury by and tort damages against the state and other
goverasental entitiase The legislature therefore expressly
finds that forced reduction in critical governmentatl
services that could result from unlimited Jiability of the
state and other governmental entities for damages resulting
from tortlious conduct of  those governments and their
employees constitutes a compelling state interest requiring
the application of the limitations on liability and damages
provided In parts 1 through 3 of this chapter.

YEM_SECIIONe Section 2. Limitation o qovernmental

-5 $B 4565
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liability for damages in torts {1) Neither the states a
countyy wmunicipalitys taxing districty nor any octher
political subdivision of the state is liable in tort action
for damages suffered as a result of an act or omission of an
officere agents or employe§ of that entity in excess of
$300,000 for each claimant and $1 willion for each
oCCUrrencee.

{2) No insurer is liable for excess damages unless
such insurer specifically agrees by written endorsement to
provida coverage to the governmental agency Involved In
amounts in excess of a limitation stated in this sections In
which case the insurer may not claim the benefits of the
limttation specifically waiveds

Section 3. Section 2-9-101y MCAs is amended to fsead:

"2~9-101. Definitionse ¢y As used in parts 1 through
3 of this chaptery the following definitions apply:

t24L1l) =Claim™ means any claim against a governmental
entityy for money damages onlys which any person is legally
entitled to recover as damages because of personal injury or
property damage caused by a.neg!igent or wrongful act or
omission committed by any employee of the governngntal
entity whiie acting within the scope of his employmenty
under circumstances where the governmental entitys if a
private persons would be liable to the <claiwmant for such

damayes under the Vaws of the Statea

-6- 58 465
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topi{2) “Employee™  wmeans. an officers employees or

servant of: a governpental: entitys incleding. elected  or

appointed. offlcialss and persons acting on behalf of the

governmental entity in eny official capacity temporarily or
pérmaaently_ in. the service of the governmental entity
whether with or without compensations but the term employee
shall not aean a person or other legal entity while acting
in tha capacity of an indepeandent contractor under contract
to the governmental entity to which parts 1 through 3 apply
in the event of a claim.

teril)l "Governmental entity® means and includes the

state and political subdivisions as herein defined,

td¥L{s) “Personal injury”™ means any injury resulting
from libel, slénderg walicious prosecutions or false arresty
any bodily injurys sicknesse diseasay or death sustained by
any person and caused by an occurrence for which the state
may be held liables

te3{53) *"Political subdivision® means any countys citys
municipal corporations school districts special improvement
or taxing districty or any other political subdivision or
public corporatione

€F3416) “FProperty damaga™ means injury or destruction
to tangible propertyy including loss of use thereofy caused
by an occurrence for which the state may. be held liable.

t9¥iI) ™State® means the state of Montana or any

-T= SE. 465
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offices departments agencys authoritys commissions bLoatde
institutions hospitaly colleges universitys or other
instrumentality thereonf.

23 -—ke-—gaed——Fn—~2=G=204y—~the--Foltaning-definitians
apptys

ta)--SEconemie-~donagesi-—-«-geans-—--tangibte~--pecantery
1ossesy

tbi~~SNanecoanomie-—damagessi-—peans——those—-dapages-—not
inctiuded--in-—economity——punitivey-—er-——exemptary-—-domages
nctudingr-—~—without-—-}{nitationvy---dannges—-for--pain--and
sufferingrv-ioss—-af-consartiumr=-mental-distressy-and-toss-—-of
reputationy™

NEH_SECTIONe Section %s Repealere Section 2-9-1044
MCAy i5 repeatede

NEW . SECYI(ONa Section 5« Codification

Sections 1 and 2 are intended to be codified as an integral

instruction.

part of Title 24 chapter 9y parts 1 through 3¢ and the
provisions of Title 2, chapter 9y parts 1 through 3¢ apply
to sectfons 1 ang 2.

NEH_SECIIONs Section 6« Severabilitys If a3 part of
this act is invalide all valid parts that ara severadle from
the invalid part remaln in effects If a part of this act is
invalid in one or more of its applicationss the part remains
in effect In all valld applications that are severable frow

the invalid applicationsas

-8 5B 465
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MEM_SECTIOQN. Section 7. Applicabilitys This act
applies retroactivelys within the meaning of 1-2-109s to all
claimse lawsuitsy and causes of action arising after July 1y
1977,

NEM.SECIIONa Section 8. Effective dates. This act is
aeffective on passage and approval.

~End=

-9 5B 445



HOUSE JUDICIARY COMMITTEE AMENDMENTS TO SENATE BILL 465, THIRD REABING
COPY (BLUE) )

APRTLH 19, 1983

1} Page 6, line 6
Strike: "$300,000"
Insert: "$1 million"”
Following: "and"
Strike: "$i

Inscrt: 33"

ADOPT

REJECT
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SENATE BILL NO. 465
INTRODUCED BY SENATE JUDICIARY COMMITTEEs

TURNAGEs CHAIRMAN; TONWE

A BILL SOR AN ACTY ENTITLED: *AN ACT TO REVISE LIMITS OF
RECOVERY IN TORT SUITS AGAINST THE STATE AND LOCAL
GOVERNMENTS; AMENDING SECTION 2-9-101, MCA; REPEAL ING
SECTIDN 2~9~104y MCA; PROVIDING FOR RETROALTIYE
APPLICABILITY; AND PROVIDING AN IMMEDIATE EFFECTIVE UDATE AND

A_ISRMINATION DATE.>

WHEREASy on April 8, 1983y the Montana Supreme Lourtys
in the <case of Karla HWhite xva State gf Montanas Cause Noe
82-170y held the limitations contained in section 2~9-1%4%»
MCAe¢ on economic and noneconomic damages in tort actions
against governmental entities to be an unconstitutional
violation of the guarantee of equal protection of the laws;
and

HHEREASs IHE QDLIGATIANS _IMPOSED _UPDN GOVERNHENTAL
ENIITIZS. _HUST_ BE_PERFORMEDs EVEN THOUGH IHE RISKS INAERENT
IN_PEREORMING ASSOLUTE QALICATIONS ARE LREATZ AND

H4EREAS, THE RESCONSISILIIY FOR CONCININGy HOUSINGe AND
REHABILITATION OF PERSONS COMYICTED OF CRIMINAL ACTINITYS
INE _ IREATMENT. _ AND SUPERVISION _OF MENTAL PATIENIS AT
GOYEANMENT INSTITUTIONS OR UNDER _GOVERNMENI  PRUGRAMS: . TdE
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PLANNINGs. CONSTRUCTIONe AND MAINTENANCE QF  THQUSANOS OF
BILES OF HIGHWAYSZ THE DPERATION OF MUNICIPAL TRANSPORTATION
SYSTEMS__AND_AIRPORY TERMINALS: aND THE COPERATION . AND
BAINTENANCE DF_SCHODLSe PLAYGRQUNDS. AND ATHLETIC FACILITIES
ABE.ONLY A FEM OF THOSE DALIGATIQNSS AND

MHEREAR. _ PRIOR_TO THE ADOPIION _In_ 1977 DF  THE
LIMITATIONS OM DAMAGES DECLARED UNLONSYITUTIONALy. LIABTLIIY
INSURANCE. HAD BECOME INCREASINGLY EXPENSIVE AND UNAVALLABLE
IO _UNMETS OF LOCAL GOVERNMENT: AND

WAEREASs THE _AHUUNT _OF QAMAGES AGAINST TFHE STAYE
REQUESTED IN ADMINISTRATIVE CLAIMSe PRAYED FOR. JN SOME LEGAL
ACTIONS _AND ESTIMAYED IO BE PAYABLE IN OVHER LEGAL ACTIONS.
FAB_EXCECD EXISTING LDS3 RESCRYES AND ANTICIPAYEQ REVENUES
JF THE_STATE'S SELF- INSURANCE RESERVE FUND: AND

WHEREASe AN INVESTIGATION OF THE LIMITATIONS ON DAMAGES
IvpQ3ER__ By _OTHER SYATES IN__LEGAL.  ACTIONS AGAINST YHOSE
SIAXES _AND__COMPARISON OF _THESE LIMIVATIONS . SHOW_ _ THE
LIMIZIATION: [HPOSEQC DY THIS ACT TO D& HIOHLY RCAJONABLEZ AND

WHEREAS y Articltle TIIs section 18+ of the Montana
Constitution altlows the Legislature to praovide by Jaw for
immunity from suit §for the 3tate and other governmental
entitias; and

WHERFASy the limitations on Jliability and damages
contained in Title 2y chapter 9y parts 1 through 3¢ MCAy as

amnended oy this acty, are compelled by the interests of al?l

~-2- SBE 465
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govzernmental entities in Funding all governmental services
or in making conscious and deliberate decisions not to fund
those servicas.

THEREFOREs it i3 the intent of the Legislature to make
legislative findings of necessity for those limitations on
liability and damages contained in Title 2+ chapter 9y parts
1 throwgh 34 MCAe and to reinstate limited immunity for the
5tata and other governmental entities in a manner consistent
with the decision of the Montana Supreme Court in KXarla

nbite ve State of 4gpntanae

BE IT ENACYED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:

MEHM_SECTIOM. Section 1. tegislative findings. {1} TdE
LEGISATURE RECOGNIZES _AND REAFFIRMS THE REPORT _OF THE
SUBCOMMITYEE ON JUDICIARY. COMTAINED TN _FHE INTERIM STUDY ON
LIMITATIONS ON THE HAIVER OF SOVEREIGN IHMUNITY _(DECEMBER
1276)a. THAT UNLIMITED LIARTLITY GF THE SIALE AND LOCAL
GOYERNMENYS__FOR_CIVIL DAMAGES  MAKES 1T IMCREASINGLY
DIEERCUNTY IF NOJ _ IMPOSSIBLE FOR  GOVERNMENTS TO PURLHASF
ADEQUATE INSURANCE COVERAGE AT REASCMARLE (DSTS,.

42) THE LEGISLATURE FINDS THAT THF OBLIGATIONS IMPOSED
UBON_GOVERNMENTAL ENTITIES MUST BE_.PERFDRMEDRs _EVEN THQUGH
THE _RISKS _INHERCNT IN PERFORMING ASSOLUTE DALIGATIONS ARE
GREATa _THE RESPONSIBILITY _FOR CONEINING: HOUSING, _ AND
BEYABILITALIQN OF PERSONS. CONVICTED OF CRIMINAL ACTIVITY:
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IHE__TREATMENY AND SUPERVISION OF MENVAL  PATIENTS AT
GOVERNMENT __INSYITUTIONS . OR UNDER GOVERNMENT PROGRAMS; TnE
PLANNING: CONSTRUCTION: AND MAINTENANCE OF THOUSANQS _QF
MILES_UE_HIGHWAYS: THE OPERATION DF HUNICIEAL YRANSPORIATIQN
SYSTEMS___ANO _AJRPORY TERMINALS: _AND THE UPERATION _AND
MAINITENANCE OF SLHODLS. PLAYGROUNDSe AND ATHLETIC FACILITIES
ABE_ONLY A FEW QF THOSE QBLIGATIONS.

£3) The 1legislature finds that there are wmany
functions and services both governmental and proprietary in
nature traditionally offered by the state and other
govarnmental entities whichs because of the size of
government operations and the inherent nature of certain
functiaons and servicesy entail a potential for <civil
liability for tortious conduct far beyond the potential for
liability of corporations and other persons in the private
sector. Despite this potential for liability unparalleled
in the private sectore the Jegislature finds that these
functions of government are necessary components of modern
1ifz and thatsy despite limited resources and competition for
those resources between necessary programs and entitiess all
functions and services both goveramental and proprietary in
nature are deserving of conscious and deliberate
continuation or retirement by the people through their
elected representatives. The legislature further finds that

liability for damages resulting from torticus coenduct by a

—-§- 53 465
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government or its employees is .more than a cost of doing
business and has an effact upon government far beyond a
simple reduction in governmental revenuese unlimited
Viabitity would, bacause of the requirement for a balanced
state budget contained in Article VIIly section 9¢ of the
Montana constitution and because bankruptcy is a remedy
unavailable to the state and most other governmental
entitiesy result initially in increased taxes to pay
judyments for damages and would eventually have the effect
of reallocating state resources to a degree that would
result in involuntary choices between critical state and
local programs. The 1legisltature finds these potential
results of unlimited liability for tort damages to be
unacceptable and further finds thats given the realities of
mosarn government and the litigiousness of our societyy
there is no practical way of completely preventing tortious
injury by and tort damages aqainst the state and oiher
yovarnmental entities. The legislature therefore expressly
finds that forced reduction in critical governmental
services that could resuylt from unlimited Viability of the
state and other goverﬁmental entities for damages resulting
From tortious conduct of those governments and their
employees constitutes a compelling state interest requiring
the application of the limitations on liability and damages

provided in parts 1 through 3 of this chapters
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NEM_SECTIONe Section 2. Limitation on governmental

liability for damages in torte (1) Neither the states, a

' countyy municipality, taxing districty nor any other

political supdivision of the state is liable in tort action
for damages suffered as 3 result of an act or omission of an
officer, agenty or employee of that entity in excess of
$365y8023 S$-—WILEFON $300.000 for sach claimant and S+ $3 31
million for sach occurrance.

{2) No insurer is liable for excess damages unless
such insurer specifically agrees by written endorsement to
provide coverage to the governmental agency involved in
amounts in excess of a limitation stated in this sectiony in
which cas: the insurer may not ciaim the benefits of the
limitation sprcifically waiveds

Section 3 Section 2-9-10ls MCAy is amended to read:

n2-9-101. Definitions. +3+ As used in parts 1 through
3 of this chapters the following definitions apply:

to¥(l) T"Claim™ means any claim against a governmental
entitys for money damages onlyy which any person is Tlegally
entitled to recover as damages becduse of personal injury or
property damage caused by a negligent or wrongful act or
omission committed by any employee of the governmental
entity while acting within the scope of his employments
under circumstances where the governmental entitys if a

private  persons wWould be Tiable to the claimant for such

—-6~ 3h 465
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damages under the laws of the state.

+23(21 "Enployeg" means an officery employees or
servant of a governmental entityy including elected or
appainted officialss and persons acting on behalf of the
jovernmental entity in any official capacity temporarily or
permanently in the service of the governmental entity
whether with or without compensations but the term employee
shall not mean a pergon or other legal entity while acting
in the capacity of an independent contractor unhder contract
to the governmental entity to which parts 1 through 3 apply
in the event of a claime '

ted(d) “Governmental entity*® means ang includes the
state and political subdivisions as herein defined.

t44{%) *“Personal injury” means any injury resulting
from libely slanders malicious prosecutions or false arresty

any bodily injurys sicknesss diseases or death sustained by

any person and caused by an occurrence for which the state

may be held liable.

+e4(2) “Political subdivision" means any county: citys
municipal corporations school districte special improvement
or taxing districty or any other political subdivision or
public rorporationa

£F¥{&)} "Property damage® means injury or destruction
to tangible propertyy including loss of use thereofs caused

by an occurrence for which the sState may be held liables
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t+9¥(1] *"State" means the state of Montapa or any
offices departments agencys authoritys» commissions Dourds
institutions hospitals college, universitys or other
instrumentality thereofs

t2y~~—As-t208-—in——2+5-4@4y—the-—folltowing—definrtions
apptye

tay-—-uEconomic-——damayery® - ~~mesns---tangibite--pacortinry
Foasesy

thi--"Nonesonenie-~damages - —means-——those--damayss-—not
+netoded~——$A-——etonamity-~punittivey—~or——exemptary-—dannqes
+aeludingy—witheut——timitationy——donayes———for---parn---ang
sufferingr——tasas—uf-consortiumy-mental-—distressv-and-toss—of
reputations™

NHEN _SECTIONs Section 4. Repealer. Section 2-9-104y
MCay is repealed.

NEW _SECTION. Section %, Codification instructione.
Sections 1 and 2 are intended to be codified as an integral
part of Title 2y chapter 9» parts 1 through 3y snd the
provisions of Title 2s chapter 9. parts I through 2, apoly
to sections 1 and 2.

NEM_SECTIONg Section 6« Severability. If a part of
this act is invalidy al¥l valid parts that are severadle from
the invalid part remain in effecta If 2 part of this act is
invalid in one or more of its applicationss the part remains

in effect in all valid apnlications that are severable from

-8B~ $8 465
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the invalid applications,

NEW SECTI0Ns Section 7. Applicability. This act
applies retroactivel ys within the meaning of 1-2-169,y to all
claimsy lawsuits. and causes of action arising after July 1«
1977

NEY_SECTION. Section Ba. Effective datee This act is
effective on passage and approval.

SECTION P  TERMINAYION DAVE. . SECTION. 2 TERMINATES
JUNE 302 19854

~End-
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