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5 OFFENSES RELATING TO JUVENILES AND OBSCENE OR OTHERWISE 

b HARMFJL MATERIALS AND PROVIDING FOR OECLA~ATORY JUOG~ENTS 

7 ANO I"JUNCTIONS; AMENOI~G SECTION 45-8-201, MCA•" 

" 
9 BE IT ENACTED BY THo LEGISLATURE OF THE STATE OF MONTANA: 

10 1~~-S~tllUHa Section 1. Definitions. As used in 

11 [sections 'through B)t the following definitions apply: 

12 (L) •Harmful to juvenil~s" RH~ans any material or 

13 ~erformance offensive to prevailing standards in the adult 

14 community witl1 respe~t to what is suitable for juveniles 

l' and: 

11> (a) it tends to appeal to the orurient interest of 

17 juveni 1 ~"5; 

lB (a) it contains. a display. description, or 

lq n~pre'i:=!!ntation of sexual activity., masturbdtiont sexual 

20 excitement, or nudity; 

21 (C) it contains a displ<1Y• description., or 

22 repre~entation of bestiality, extreme or bizarre violence, 

23 cruelty, or brutality; 

24 (d) it contains a display, description, or 

25 r~presP-ntatlon of human bodily functions of elimination; 
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(e) it makes repeated use o~ foul language; 

(f) it contains a display, description, or 

representation in lurid detail of the violent physical 

torture, dismemberment• destruction, or death oT a human 

bP.ing; or 

( ~) it contains a display, description, or 

representation of criminal activity that tends to glorify or 

glamorize the activity and that, with respect to juveniles, 

has a dominant tendency to corrupt. 

(Z) "Juvenile" means an unm~rried person under the age 

of lB. 

{3) •Material• means any book, magazine, newspaper, 

pamphl ~t, poster, print, picture, figure, image, 

description9 motion picture filmt phonograph record• taoe, 

or ot~er tangible thing capable of arousing interest through 

sight. soundt or touch. 

(4) •Nudity~ means the showing. representation, or 

depiction of human male or female genitals, pubic area, or 

buttocks with less than a fullt op~que covering or of a 

fpmal~ hreRst with less than a full. opaque coverinq of any 

portia~ thereof below the top of the nipple, or of covered 

male genitals in a disc~rnibly turgid stdte. 

(5) "Obsc~ne" means any material or performance If, 

wh~n considererl as a whole and judged with ~Pference to 

ordin~ry adults or, if It is desiqned for sexual ~eviates or 
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judqed with 

(a I 

(b) 

its dominant appeal is to prurient interest; 

its dominan-t tendency is to '3rouse lust by 

displaying or depicting sexual activity,. masturbation. 

sexual excitemPnt., or r"~·udity in a way 

repres:nt hUinr3!n beings as mere objects of 

that 

sexual 

tends to 

appetite; 

(c) its dominant tenoency is to arouse lust by 

disolayinq or d~pictinq bestiality., extr~me or bizarre 

violerce., cruelty, or brutality; 

{C) its dominant: tendency is to appeal to scatological 

inter?st by displaying or depicting human bodily functions 

of elimination in a way that inspires di~gust or revulsion 

in persons with ordinary sensibilities, without serving any 

genui,e scientific 9 educatior'lal• S0cicloglcal, moral., 

liter~ry, or artistic purpose; 

( . , it contains a series of displays or descriptions 

of sexual activity, masturbation• seKual excitement, nudity. 

oestiality, extreme or bizarre violence, cruelty, brutality, 

or hunan bodily functions of elimination, the cumuldtive 

effect of which is a dominant tendencv to ap;:>eal to prurient 

or scatological interest, when the ilpp~al to such an 

interest is primarily for its own sake or for commercial 

expl oi tat ion, rather than primarily for a genuine 

sci~ntifict educational, sociological, mordlt literary, or 
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artistic purpose. 

( 6) •PerfDrmancen means any motion picture., preview or 

trailer., play, show, skitt dance. or other exhibitio" 

perforTied before an audience. 

( 1) "Prostitute• means d male or fem~le who 

~romiscuously engages in sexual activity for hire. 

reg3r11ess of ~hether the hire is p~id to the prostitute or 

to another. 

(8) •sexual activity• means sexual conduct or S@Xual 

contact, or hoth. 

(9) "S~xua1 conduct" means vaginal intercourse between 

a male and female, anal intercourse, fellatio, a no 

cunnilingus between persons regardless of sex. Pen~trotion, 

however slight, is sufficient to complete va1inal or andl 

intercourse. 

(10) "Sexual contact" means any touching uf an 

eroge~ous zone of another, lncludinq without limitation th~ 

thigh, genitals, buttoc~, pubic region., or, if the person is 

a feTiale, a brPa~t. for the ourpose of seKu~lly ~rousing or 

grdtifyinQ either p~rson. 

(11) ttSexual excitement• means the condition of hu'Y1an 

male or female_ genitals when in a state of sexual 

stimulation or ~rousal. 

(12) "Spouse• means a person married to an offender at 

th~ time o( an alle9ed offense, except that such person may 
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not b? considered the spouse during the pendency of an 

action between the parties for separ~tion, declaration of 

invalidity, or dissolution of marriage. 

~t~-5E~Il0~£ Section z. Disseminating ~atter harmful 

to juveniles. (1) Any person who, with knowledge of its 

character. ~nowin~ly or purposely furnishes or presents to a 

juvenile 30Y material or performanc~ that is obscene or 

harmful to juveniles com~its the offense of disseminating 

matter harmful to juveniles. 

(2) (a) If the ~aterial or performance is alleged and 

found to be harmful to juveniles but is not alleged and 

found to b~ ob5cenet the person shall be fined not to e~ceed 

Sl,OOJ or imprisoned in the county jail for any term not to 

excee1 ~ months, or both• 

(b) If the m~terlal or performance is alleged and 

found to be ob5cen~, the person shall b~ fined not to exceed 

S2,50J or impri~oned in the state prison for a term of not 

less thdn & months or more than 5 years, or both. 

(3) The followin9 are affirmative defenses to a charge 

under this section involvin9 material or a performance 

Jlle~~~ to be harmful to juveniles but nnt alleged to be 

obsce1e: 

(a) The def~ndant is th~ parent. qu~rdiany or spouse 

of th~ juvenile involved. 

{)) The juvenile invol~ed, at the time tne materi~l or 
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performance was presented to him, was accompanied by his 

par~nt or guardian wno. with knowledge of its character, 

conse,,ted to the material or performance being furnished or 

prese,tea to the juvenile. 

(c) The juvenile exhibited to the defendant or his 

agent or employee a draft cardy driver's license 9 birth 

certificate, marriage license, or other official or 

ap~ar?ntly ofFicial document purporting to show that such 

juvenile was 18 years of age or over or married 9 and the 

persJn to whom such document was exhibited did not otherwfse 

have rea~onable cause to believe that such juvenile wa~ 

under the age of 16 and unmarried. 

(4) It is an affirmative defense to a charge under 

this saction involving wateri~l or a performance which is 

alle~ed to be either obscene or harmful to juveniles that 

such ~L:tteri al or performance was furnished or presented for 

a boY'i fide medical, scientific, educ~tional, religious, 

~over~nental, judicial. 

physician, psychologist, 

or oth~r prop~r purpose oy a 

s~ciologlst, scientist, t~acher. 

libra-ian, clerQymant prosecu~or. judge. or other person 

i13V"i'11 a propar interest In the mat~rial or ~erformance. 

(51 Thi~ section does not apply tu d motion picture 

operator or p~ojectionist actlnq within the scope of his 

employment as an emol oyee of ttw owner or manager of a 

theater or oth~r place for the showing of motion pictures to 
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the q~neral public and having no man~~erial responsibility 

o~ fi~~ncial interest in his place of employment, other t~dn 

wages. 

~f~_SECIIQ~~ Section 3. Pandering obscenity involving 

a min~r. (1) Any person who, with knowled~e of th~ character 

o~ the material or performance involved. knowingly or 

purposely does any of the follo~ing commit~ the offense of 

pandering obscenity to a minor: 

(a) creates, reproduces, or publishes any obscene 

materi31 that has a minor as on" of its participants or 

portrayed observers, ~hen the offender knows that the 

material will be used for commercial exploit~tion or will bP 

publicly disseminated or displayed; 

(b) exhibits or advertises for sale or dissemination, 

sellsr or publicly disse~inates or displays any obscene 

material that has a minor as one of its participants or 

port~3yed observers; 

( c J creates, d i rects• or j)roduces an obscene 

performance that has a minor as one of its participants, 

when the offender knows that it will be used for comm~rcial 

exploitation or will be publicly presented; 

(d) advertises for presentation, presents, or 

particiontes in presentinq an obscene performance that has a 

minor as one of its participants and is presented publicly 

or hds an admission charge; or 
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(~) possesses or controls any obscene material that 

has a minor as one of its participants with purpose to 

vlolato subsection (l)(b) or (1)(d)• 

(2) It is an affirmative defens@ to a charqe under 

thi~ section that the mat~rial or ~erformance involved ~as 

disseninated or presented for a bona fide medical, 

scientific, educationdl• religious• governmental. judicial, 

or other proper purpose by or to a physician, psychologist, 

sociologist, scientist, teacher, person pursuinq bond fide 

studies or research, librarian, cl\!rgymnn, prosecutor, 

judge, or other person having a proper inter9St in tile 

materi~l or performance. 

(3) A p~rson wno commits an offense under this section 

shall ~~ fined not to exceed S2,500 or be imprisoned in the 

state prison for a ter~ of not l~ss than 6 months or mor~ 

than j years, or both. 

(\) This section does not apply to a motion picture 

operator or projectionist acting within the scope of his 

employment as an employee of the owner or manager of a 

theater or other place for the showing of motion pictures to 

the general public and having no managerial responsibility 

or fi~ancial interest in his place of employment, other than 

wages. 

~EA_SftllQ~& Section 4. Deception to obtain matter 

harmful to juveniles. (1) A oerson who. with the purpose to 
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en~bl= a juvenile to obtain any material or gain admission 

to any performdnce that is harmful to juveniles. does either 

of th~ following commits the offense of deception to obtain 

matter harmful to juveniles: 

(~) falsely represents that he is the oarent., 

guardi~n., or spouse of such juvenile; or 

(b) furnishes such juvenile with any identification or 

docum~nt purporting to show that such juvenile is 18 years 

of agd or over or married. 

(l.) A person who commits an offense under subsection 

( 1) '>hall be fined not to exceed S750 or imprisoned in the 

county jail for dny term not to ~xceed 90 days., or both. 

(jJ A juvenile who., for the puroose of obtaining any 

materi:Jl or gaining admission to any performance th~t is 

harmfJ1 to juveniles, falsely represents that he is 18 years 

of a~? or over or married or exhibits any identification or 

docum'!nt purporti nq to show th::tt h~ is 16 years of age or 

over "'~r iilarri~d comrnits the offense of deception to obtain 

matt.:-r harmful to juveniles and is subject to the 

proceedings in Title 41, chapter 5, relating to delinquPnt 

yo~ths • 

. lif.lt~EC.llll!i& Section 5. Compel! i ng acceptance of 

objectionable mat~rial. A person who, a~ a condition to the 

sale or delivery of any material or goods of any ~ind, over 

the o~j~ction of the purchaser or consignee9 knowinqly or 
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purposely requires the purchaser or corrs i gnee to accept any 

material reasonably believed to be obscene or that if 

furnisnea or presented to a juvenile would be in violation 

of [sec~ion 2] commits the offense of compelling acceptance 

of vbjectiona~le materials and shall be fined not to exceed 

SZ,50J or imprIsoned in the state pr i s·~n fo,- a te,-m of 

less tnan b months or more than 5 years, or ~oth. 

~~~-SEC.IIQ!i& Section 6. Notice of cha,-acter 

not 

of 

material or oerformance. Without limitdtion on the manner in 

which such notice may be given, actual notice of the 

chara:ter of material or a performance may be given in 

writi1g by the chief legal officer of the jurisdiction in 

which the person to whom the notice is directed does 

busin~ss. Such notice must identify the sender and the 

mate~i al or performance involved, state whether the material 

or performance is obscene or harmful to juveniles, and bear 

the date of the notice. 

:tEl:i-SfC.I.IQ~.a Section 1. Oec-laratory judgments. Ill 

~ithout limitation on the persons otherwise entitled to 

briny an action for a declaratory judqment pursuant to Title 

27, c' apter 8, involving the same issue, the followinq 

perso,s may bring such an action to determine whether 

parti~ular materials or performances are obscene or harmful 

to juv~niles: 

(a) th~ chief leg~l officer of a jurisdiction in which 
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there is r~asonable cause to believe that [section 2 or 3] 

is being or is about to be violated; and 

(bJ any person who has received notice in writinq 

under [section OJ from a ~hief legal officer stating that 

parti:ular materials or performanc~s are obscene or harmful 

to ju~eniles. 

(2) Any party to an action for a declaratory judgment 

under this section is entltledr upon his request, to trial 

on tne merits withir' 5 days after the filinq of the la5t 

resoo1se• if any, and the court shall render judg~ent ~ithin 

5 days after trial is concluded. 

(3} No action for a declaratory judqment under this 

section may be brought during the pendency of any civil 

action or crimindl prosecution if the character of the 

particular material or performance involved is at issue in 

the pending C3Se and either of the followinq applies: 

(a) either of the parties to the action for a 

declaratory judgMent Is a party to the pending case; or 

(D) a judgment in the pending c~se wtll necessarily be 

res judicata as to the charactJ?>f of the materials or 

performances involved. 

(4} A civil action or criminal prosecution in which 

the c~aracter of a particular material or performance is at 

issue, brought during the pendency o~ an action for a 

declaratory judgment involving tMe same issue, m~st be 
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stayej durjng the pendency of the action for a decl~ratary 

judgment. 

(5) The occurrence of a violation of [section 2 or 31 

?rior to a judicial aetermination of the chJrdcter of th~ 

oJateridl or performance involved In the violation does not 

reliev~ the offender of criminal l i abi 1 it y for the 

viol~tion~ even though prosecution is stayed pendin1 thP 

judicial dete~mir1ation. 

~~~-Sf(llUtta Section a. Injunctions. ( 1) If it 

appears that [section 2 or 3] is bAing or is ~bou~ to b~ 

violdted~ the chief legal officer of the jurisdiction in 

which the violation is taking place or is about to t~kP 

place .nay bring an action to enjoin th~ viol?Jtion• fhp 

defenj3nt, upon his request, is e~titled to tri~l on th~ 

merits within 5 days after the filing of th~ la~t response. 

if ant, and the court shall rel"lder judgment witnin '5 days 

after trial is concluded. 

(2) Premises used or occupiad for repeated violations 

of (section 2 or 3j are a public nuisance and subject tv 

proceedings und@r 45-8-112 and Title 27t chapt~r 30. 

Section 9. Section ~5-8-201• ~C4t is amended to read: 

•45-8-201· Obscenity. (1) A person commits the of~ens~ 

of obscenity whent with knowledge of the obscene nature 

thereof, he purposely or knowingly• 

tet--s@~~~T-de~T¥e~sy-er-~ro¥Tde~-or-e~f@r~--or--o9ree~ 
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~e--~•~y--fte~~ve~.-o~-pr~v?de-eny-obseene-wr?e+n~y-pf~~uPey 

reeerd~-or-e~~r-represen~e~fen-or-e•bod+ment-ef-~he-eh~eene 

~&-eftyefte-~~de~-~~e-e~e-e~-+8t 

f&t--pre~en~~-er-d+ree~s-on--obseene--pteyy--deneey--e~ 

other--per~ormoneey--or-pertie+petes-+n-thet-~ert+en-~hereef 

wh?eh-~ek~~-~t-~b~eeney-te-enyene-under-t~e-ege-o~-tft~ 

tet--p~b~+shesy-exhibftsT-er-o~herw+se-mek~s--8va++eb+e 

eny~ht"~-~bseene-te-enyone-ander-the-ege-of-~6~ 

tdt--per~erms--en--eh~eene-ee~-or-~th~r-+~e-~res~nes-en 

oft~eene-e~h+b+~+on-o~-hfs-body-~-8nyone-ender--the--ege--e? 

*6-t 

tet--ereete~y--buysT--proeuresy--or--possess~~--ebseene 

me~teT-or-meteT+a~-w+~h-~he-~~rpo~e--~o--d+~~~m+n~~e--+~--~o 

anyen~-b~~er-tne-~~e-o~-~8~-or 

tft advertises or otherwise oromotes the sale of 

obsce~e material or materials represented or held out by him 

to be obscene. 

t~t--•-~hT"g-+~-nft~eene-+f• 

t~t--t+t-+~--~s--e--rep~eseft~et+e"--er--de~er+~~+o"--ot 

perverted-ott+mftte-se~~e+-eet~T-eet~e+-&r-5+m~~e~edt 

t++t-+t--+s--e--~ete"t+y--offen~+•e--represen~e~+o"--er 

de~e¥+p~+o"--o~--ne~~e+--att+mste--~e~ae~--ee~~~--eet~e+--er 

s+ma+etedt-or 

t+++t-+~--+~--e--~~t~n~+y--o~fe"~+ve--r~~~ese~~e~+e"-or 

~e~er+~t+on-~-mo~t~reet+ony-e~eretory--fanct+on~T--or--+ewd 

-L•· 

\ 

1 

2 

3 

4 

5 

6 

7 

e 

9 

10 

11 

H 

13 

14 

15 

16 

11 

18 

19 

lO 

2l 

22 

23 

24 

25 

\ 

LC 2197{01 

e~h+Ott+on-ef-~"e-~e~+te~5•-efte 

t~t--~eke~-e~-e-whe+e-th~-me~e~+a•• 

t+t--app•y+n~-eentempe~ery-eomMan+ty-~tendard5y-eppeft~~ 

to-tne-~rar+ent-tnte~e~t-+n-~@~t 

t++t-per~rey~--eendae~-deser+bed-+n-t~ttett+tY-t++ty-or 

t+++t-ef-~~+~-seet+en-~~-e-petent+y-o~Feft~?•e-weyt-~~ 

t+++t-taeks-se~+ort~-~+~ePe~yT-ertf~tfeT--po++~+ee+~--or 

se+ent+~+e-we+ue. 

Lll--A~-u~ea_ln~bl~-~e~lans_!nb~~ene!-ba~~be_meaaiug 

~antaiaea_in-L~e~tinn_lJa 

(3) In dny prosecution for an offense under this 

SPCti~n, evidence shall oe admissible to show: 

(~) the predom+n~nt ~mio~at appeal of the material 

and ~~at effect, if any, it would probdbly have on the 

behavior of people; 

(b) the artistic, lit~rary, scientific, educational, 

~Q~iQLQgic~lL-mQcals or other merits of the material; 

(c) the degree of pttb++e acceptance of the material +n 

~~e-e~mmttn+~y ~X-DLOinALX-~dult~; 

(1) appeal to prurient interest or absence thereof in 

adver~ising or other ?romotlon of the materl31; or 

(e) purpo5e of the author, creator, publisher, or 

disse"nin'ltor. 

(4) A person convicted of obscenity shall be fined at 

l~a~t $500 but not more than il,OOO or im?risoned in the 
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county jail for a term not to exceed 6 months, or both. 

2 (.:i) Cities, towns .. or count~es may adopt ordinances or 

3 resolutions which are more restricti~e ~s to obscenity than 

4 th~ provi~ions of this section and 45-8-202•" 

-End-
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