SENATE BILL NO. 464

Introduced: 02/18/83

Referred to Committee on Judiciarv: 02/18/83
Died in Committee.
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OFFENSES RELATING TO JUVENILES AND OBSCENE OR OTHERMWISE

TINTRIDUCED BY

"AN  ACT
HARMFIL MATERIALS AND PROVIDING FOR DECLARATORY JUDGMENTS

AMNO IMJUNCTIONS; AMENDING SECTION 45-8-201y MCAL"™

B8F IT ENACTED BY THE LEGISLAYURE OF THE STATE OF MONTANA:

YEH_SECIIONas Section 1le Definitionss As used in
[sections £ through 81y the following definitions apply:

(1) ®Harmful to juveniles™ means any material or
per formance offensive to prevailing standards in the adult
community with respect to what is suitable for juveniles
ands

{(3) it tends to appeal to the prurient interest of
juveniless

[2} it contains a displays descriptiony or
represantation of sexual! activitys masturbations sexual
excitementy or nudity;

(c) it contains a displays descriptions or
reprasentation of bestialityy extreme ar bizarre vioience,
crueltyy or brutality;

{d} it contains a displays

dascriptions or

rapresentation of human bodily functions of elimination;
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(e) it makes repeated use of foul language;

(fy it contains a displaye descriptiony or
representation in lurid detail of the viclent physical

tortures dismembermenty destructions or death of 3 human

being; or

(3) it contains a display, descriptiony or
representation of criminal activity that tends to glorify or
glamorize the activity and thats with respect to juvenilesy
has a dominant tendency to corruptes

(2} ™Jduvenile™ means an unmarried person under the age
of i8.

(3) 'Hateri;l' means any booky magazines newspapery
pamphl 2ty postery printe picttures figures images
descriptions motion picture filmy phonograph records tapes
ar other tangible thing capable of arousing interest through
sights sounds or touche

{4) ™Nudity" means the showings representations or
depiction of human male or female genitalss cubic areas oF
buttoctks with less than a fullse opaque covering or of a
f=mal> breast with less than 3 fulls opaque covering of any
portinn  thereof below the top of the nipples or of covered
male genitals in a discarnibly turgiJd states

(3) "Chscene®™ means any material or performance 1|Ffy
when considered as a whole and judged with reference to

ordinary adults ore if it is designed for sexual deviates or
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some other specially susceptible qroups judged with
refernce to that group:

(a} its dominant appeal is to prurient interest;

(b} its dominan®* tendency is to arouse lust by
displaying or depicting sexual activitys masturbations
sexual excitements or nudity ¥n a way that tends to
represesnt human beings as mere objects of sexual apopetite;

{c) its dominant tendency is to arouse Just by
disolaying or depicting bestialitys extreme or bizarre
violevces crueltye or brutality;

{a} its dominant tendency is to appeal to scatological
inter>st by displaying or depicting human bodily functions
of elimination In a way that inspires disgust or revulsion
in persons with ordinary sensibilitiessy without serving any
genuine sclentificy educationaly sociclogicaly moraly
literaryy or artistic purpose;

{2) it contains a series‘of displays or descriptions
of sexual activitys masturbations sexual excitementy nuditys
bestialitys extreme or bizarre violences, crueltyy brutalitys
or hunan bodily functions of eliminations the <cumulative
effect of which is a dominant tendency to appeal to prurient
or scatolugical interesty when the appeal to such an
interest is primarily for its own sake or for commercial
exploitation, rather than primarily for a genuine

scientifice educationaly sociologicals moral, titerarys or
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artistic purposee.

(&) “Perfarmance®™ means any motion pictures preview or
trailers playy sShows skits dancey or other exhibition
per for ned before an audiencee

{7} "Prostitute” nmeans a male or female who
promiscuously engages in saxual activity for hire,
regardless of whether the hire is paid to the prostitute or
to anothers

{8) ™Sexual activity™ means sexual conduct or sexua!l
contacty or bothe

{9) "Sexual conduct® means vaginal intercourse hetween
a mala and females anal intercoursesy fellatios and
cunnilingus between persons regardless of sex. Pepetration,
however slighty is sufficient to complete vaginal or anat
intercoursee

{10} *Sexual contactn means any touching wof an
ercgenous zone of anothers including without Timitation the
thighs genitalsy, buttock, pubic regiony ore if the person is
a fanaley a breasts for the purpose of sexuaily arousing or
gratifying either persone

(li1) "Sexunl excitement"™ means the condition of human
male or female genitals when in a state of sexual
stimul ation or arousal.

{12) "Spouse™ means a person married to an offender at

th: time of an alleged offenses except that such person may
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not b» considered the spouse during the pendency of an
action between the parties for separations declaration of
invaliditys or dissolution of marriage.

NER_SECTIONe Section 2. Disseminating matter harmful
to juveniless (1) Any person whos with knowledge of its
charactery knowincly or purposely furnishes or presents to a
juvenile any material or performance that is obscene or
harmful to juveniles commits the offense of disseminating
matter harmful to juveniles.

{2) (a) If the material or performance is alleged and
found to be harmful to juveniles but is not alleged and
found ta be obsceney the person shall be fined not to exceed
$14002 or imprisoned in the county jail for any term not to
exceed 5 monthss or bothe

(b) If the material or performance is alleged and
found to be obscensy the person shall pe fined not to exceed
$24502 or imp;isoned in the state prison for a term of not
less than 5 months or more than 5 yearse Or bothe

{3) The following are affirmative defenses to a charge
under this section invelving material or a performance
alleg2s to be harmful to juveniles but not a¥leged tn be
absceye:

(a} The defendant s the parents quardiang Or spousa

of tha juvenile involved.

{2y Tha juvenile involvedy, at the time the material or
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performance was presented to hime was accompanied by his
parent of gquardian whor with knowledge of its character,
consanted t6 the material or performance being furnished or
presestea to the juveniles

(¢} The jJuvenile exhibited to the defendant or his
agent or employee a draft cardsy drivert's Vicensee birth
certificate, marr fage Ticenser or other official or
apparently official document purporting to show that such
juvenile was 18 years of age or over or marrieds and the
persoan to.nhom such document was exhibited did ncet otherwise
have reasonable cause to believe that such juvenile was
under the age of 18 and unmarried.

{4) It is an affirmative defense to a charge under
this saction involving material or a performance which is
allejyed to be either obscene or harmful to juveniles that
such material or performance was furnished or presented for
a Vbana fide medicaly scientificy educationals religiouss
goverinentaly judicials or othar proper purpose by a
physicians psychologisty saciclogists scientist, teachers
libra-ians cleraymans prosecutors judges or other person
naving a propar interest in the material or performance.

{5) This section +does not apply to a motiopn picture
aperator or projectionist acting within the scope of his
employment as an employee of the owner or nanager of a

theater or othar place for the showing of motion pictures to
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the general public and having no managerial responsibility
or financial interest in his place of employments other than
wages.

HEH_SECTIONe Section 3. Pandering obscenity fnvelving
a minars (1) Any person whos with knowledge of the character
of the material or performance involved: knowingly or
purposgly does any of the following comhits the offense of
pandering obscenity to a minor:

{a) createéy reproducesy or publishes any obscene
material that has 2 minor as one of its participants or
portrayed observersy when the offender knows that the
material will be used for commercial exploitation or will be
publicly disseminated or displayed;

{c) exhibits or advertises for sale or dissemination,
sellsy or publicly disseminates or displays any cbscene
material that has a minor as one of its participants or
portrayed ohservers;

{c}) createsy directsy or produces an obscene
performance that has 2 minor as one of its participantse
when the offender knows that it will be used for commercial
exploitation or Wwill be publicly presented;

{d} advertises for presentationy presentse ar
participates In presenting an obscene performance that has a
minor as one of its participants and is presented publicly

or has an admission charge;j or
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{2) possesses or contreols any obscene material that
has a minor as one of jits participants with purpose to
violate subsection {1)(b) or (1)(d)e

(2) It is an affirmative defense to a charge under
this section that the material or performance involved was
disserminated or presented for a bona fide medical,
scientifics educationals religiouss governmentals judicial,
or other proper purpose by or to a physician, psycholoqgist,
sociologists scientisty teachers person pursuing bona fide
studies or researchs librarians, clergymans prosecutory
Jjudgey or other person having a proper interest in the
materizl or performance.

{3) A person who commits an offense under this section
shall be fined not to exceed $2¢500 or be imprisoned in the
state prison for a term of not less than 6 months or more
than 5 yearss or bothe.

(#) This section does not apply to a motion picture
operator or projectionist acting within the scope of his
employment as an employee of the owner or manager of a
theater or other place for the showing of motion pictures to
the general public and having no managerial responsibility
or financial Interest in his place of employments other than
wagesa

MEA _SECIIONa Section 4. Deception to obtain matter

harmful to juveniless {1) A person whos with the purpose to
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ensbl: a juvenile to obtain any material or gain admission

‘to any performance that is harmful to juvenilesy does either

of th: follawing commits the offense of deception to obtain
matter harmfu)l to juveniles:

(2) falsely represents that he is the parenty
guardi ans or spouse of such juvenile; or

(8) furnishes such juvenile with any identification or
document  purporting to show that such juvenile is 18 years
of ag: or over or marrieds

(2) A person who commits an offense uwnder subsection
{1) shall be fined not to exceed $750 or imprisoned in the
county jail for any term not to axceed 90 dayss or bothe

(3) A& juvenile whoe for the purpose of obtaining any
material  or gaining admission to any performance that is
harmfil to juvenilese falsely represents that he is 18 years
of a2 or over or married or exhibits any identification or
documant purportina to show that he is 18 years of age or
over ~fr @married commits the offense of deception to cobtain
mattar harmfut to Jjuveniles and is subject to the
proceedings in Title 41, chapter 5y relating to delinquent
FOULNS e

‘NEW_SECTIONa. Section 5. Compelling acceptance of
objectionable materiale A person whoy 3s a condition to the
sale or deltivery of any material or geods of any kindy over

the o3 jaction of the purchaser or consignees knowingly or
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purposaly requires the purchaser or consignee to accept any
waterial reasonably believed to be obscene or that if
furnisnea or presented to a juvenile would be in violation
of [section 21 commits the offense of competiing acceptance
of objectionanle materials and shall be fined not to exceed
$Z+503 or imprisoned in the state prison for a term of not
less than 5 months or more than 5 ¥yearss or bothe

‘HEW_SECIION. Section 6. HNotice of character of
material or performances Without limitation on the manner in
which such notice may be agivens actual nstice of the
charazter of material or a performance may be given in
writing by the chief legal officer of the jurisdiction in
which the person to whom the notice is directed does
businassa. 5Such notice wmust identify the sender and the
material or performance involveds state whether the material
or performance is obscene or harmful to juveniless and bear
the date of the notices

MEW . SECTIONe Section Te Geclaratory juddamentse (L)
Without Timitation on the persons otherwlse entitled to
bring an action for & declaratery judgment pursuant to Title
27y chapter 8, invelving the same issuey the Ffollowing
persons may bring such an  action to determine whether
particular materials or performances are obscene or harmful
to juvenjles:

fa) the chief legal officer of a jurisdiction in which

-10-
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there is reasonable cause to believe that [section 2 or 3]
is befng or is about to be violated; and

{b) any person who has received notite in writing
under [section 6] from a chief legal officer stating that
partitular materials or performances are obscene or harmful
to juveniles.

{2) Any party to an action for a declaratory judgment
under this section is entitledy upan his requesty to  trial
on  tne MmMerits within S days after the filing of the last
respotses if anys and the court shall render judgment within
5 days after trial is concluded.

{3) No action for a declaratory judgment under this
section may be brought during the pendency of any civitl
action or criminal prosecution If the character of the
particular material or performance involved is at issue in
the pandiny case and either of the following applies:

(a) either of the parties to the action for a
declaratory judgment is a party to the pending case; or

{p) a judgment in the pending case will necessarily be
res judicata as to the character of the materials or
performances involved.

{4} A civil action or criminal prosecution in which
the cnaracter of a particular material or performance is at
issugy brought during the pendency of an action for a

declaratory  judgment invoelving the same issuey, myst be
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stayed during the pendency of the action for a declaratory
Judgmente.

{5) The occurrence of a violation of [section 2 ar 3]
prior to a judicial determination of the chiracter of +the
matérid1 or performance involved in the viclation does not
relieve the offender of criminal Tiability for the
violations even though prosecution s stayed pendinng the
Judicial determinatione.

NEY_SECTIONa Section B. Injunctionse. (1) If it
appears that fsection 2 or 3] is being or is about to be
violateds the chief Yega?l officer of the jurisdiction in
which the violation 1is taking place or is about to take
place nay bring an action to epjoin the violatione The
defendants upon his reguests js entitled to trial on the
merits within 5 days after the filing of the last responses
if anys and the court shall render judgmwent witnin 5 days
after trial is conciluded.

(2) Premises used or occupied for repeated violations
of {sezction 2 or 3] are a public nuisance and subject to
proceedings under 45-8-112 and Title 27y chapt2s 30.

section %« Section 4#5-8-201s M(As is5 amended to read:

*45~8-201a Tbscenitye (1) A person commits the offense
of obscenity whens with knowledge of the obscene nature
thereofe he purposely or knowinglye

ta--seiisy-detiversy-or-provides-or-affers——or--agrees
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to--setty-~detivery-or-provide-any-obscene-writingy-preturey
recordy~or-other-representatiron-or-embodiment-of-the-ohsecene
to-anyone—under—-the—-age~of-+84

thi--prezentz-or-directs-an-—obscene--ployy--dancey——or
other--performancey-—or-participotes-in-thet-msartion—theres¥
whieh~nakes-rt-nbaceney-to-anyone-under-the-sqe-of-1 83

tey-—pabrishesy—exhibitsv-ar-otherwise-makeas-—avaiinble
enything-obscene-to-anyone-ander—-the-age-of-1 83

tdy--performs-—an-——obseene-net-or-othernise-presents-an
shseene ~extipition-of ~Ais-pody-to-anyone-under--the--age--of
i8¢

tef-—treatesy——bHysy-—protiresy——or--possatssy——seytene
mateter-or-moateriat-with-the-purpose-~to-—disseminnte——ie——£o
anyone-under-the-nge~of-18t-or

¥ advertises or otherwise promotes the sale of
obscene material or materials represented or held out by him
to be obscene.

+2y-—A-thing-+a-nbhaecene—-ife

tay~-¢t+y-tt--ta-~a~-~representatton--sr--deseription-—of
perverted-ditimate-sexonl~acery-aetuat-or-simulacedsy

ti+¥-tt-—ia——-a-—patentty-—of fensive--representation—or
daseription-——of--normat-—olttimate——sexaat——actary——actant—or
s+modatedt-or

trri)-—te—-ts--a--patentiy--offensive--representation—or

deseprintion—of-masturbationy-excretory-—functionsy-—or——tewd
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exhipttion-of-the-genitatat-and
ta)-—taken-s3-a-whote-tin-materiaks
fif--app?1+ng-eontemporur1-comn:n+ty—:tandardsv-appea+s
to-the-prartent-interest-in-sex+s
fé+1~portfays——eoﬂduet-deSErFbed-+n—fﬂ}fgff+7'—f++f'—°r
tfif}-oF*ehis-seet+on—+n-e-petent+y—oFFene+we—wayt—und
fé++1-+ucks-serious-}+teruryv—urtésticv--po++t+ea¥v-of
scientifie-vatues

L2)_.as used. in. this sections “gobscene™ has_the meagiog
cantaiaed-in_[section. lla

{3) In any prosecution for an offense under this
sections evidence shall be admissible to show:

(s) the predominant dogmipaat appeal of +the material
and ashat effecty +f anys it would probabiy have on the
behavior of people;

(b) the artisticy literarys scientificy educational,
saciologicals morals or other merits of the material;

(c} the degree of publie acceptance of the material +n
the-commentey by ordinary_adulis:

(4} appeal to prurient interest or absence thereof in
advertising or other nromotion of the material; or

{g2) purpose of the authors creators publishersy or
disseminator.

{4} A person convicted of obscenity shall be fined at

Teast 500 but not more than $1,000 or imdrisoned in the

~1g=



LC 2197701

county Jail for & term not to exceed & monthss or bothe.

(3) Citiesy fTownss or counties may adopt ordinances or
resaolutions which are more restrictive as to obscenity than
the provisions of this section and 45-8-202"

=End-



