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BILL NOw 22/

- Ly flopcss

INTRODUCED BY

Dt 2

A BILL FOR AN ACT ENTITLED: AN ACT PROVIDING FOR THE

CENTRAL AND LOCAL RECORDATION OF WATER RIGHT FRANSFERSG
VALIDATING PREVIOUS TRANSFERS MADE WITHOUT APPROVAL OF THE
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION; AMENDING

SECTION &8%-2-4034 MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

HEW_SECIIONS Section 1. Purposes The purpose of
[sectlons 1 through 6] is to facilitate the maintenance of a
raliable record of water right ownership on both the state
and 1local levels by requiring that water right transfers be
recorded with the county clerk and recorder and that the
county <clerk and recorder notify the departeent and the
water court of each transfer recordeds

SEW_SECTIONe Section 2. Definitions As  uSed in
[sections 1 through 6]y "water right” means the right to use
water as documented by ; claim to an existing righty &
periity or a certificate of water righte

JEW_3ECEIONa. Section 3. Water right transfer
certificatees (1) The chief water judge and the department

shall prescribe the form of the water right transfer
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certificate.

(2) The department shall provide an adequate supply of
such forms to each county clerk and recorder in the statee

¥EH_SECTIONa Section 4. Recordations (1) Except in
the case of a transfer of real property that is served by a
public service water supply:

{a) the parties to a transfer of real property or
their agents or representatives shall record with the county
clerk and vrecordar a water right transfer certificate; and

{p}) no Instrument or deed evidencing a transfer of
real! propertys whether or not there are water rights
associated with the realty, may be accepted for recordation
until a water right transfer certificate has been received
by tha county clerk and recorders If no water rights are
associated with the propertyy the certificate must state
that facts

{2) The couaty cilerk and recorder shall cause a
permanent record of the watar right transfer certificate to
be madea

(3} The county clerk and recorder shall send 2 copy of
the water right transfer certificate to the department and
tn tha office of the chief water judgee

NEW_SECIION. Section Se Effect of recordation. (1)
Failure to comply with ({sections 1 through 6] does not

affect the validity or effectiveness of an instrument or

-2- [MNTRODUCED BILL
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deed as between the parties to Ite

{2} The recordation of the water right transfer
certificate with the county clerk and recorder is
constructive notice of the content thereof.

NEH_SECTION. Section 6, Fee. (1} The chief water
Judge and the department shall prescrive a fee that must
cover the cost of recordation by the county clerk and
recorder and the department. The fee must be paid at the
time of recordation of the water right transfer certificatees

{2) The county clerk and recorder shall retain a
portion of the fee equal to the amount necessary to cover
the cost of recording the document. The remainder of the
fee must be forwarded to the department and must be
deposi ted in the water right appropriation account provided
for in 85-2-318.

Section 7Ts Section 85-2-403y MCAy is amended to read:

"85-2-403. Transfer of appropriation right. (1) The
right to wuse water under a permit or certificate of water
right shall pass with a conveyance of the land or transfer
by oparation of lawy unless specifically axempted therefromas
A1l transfers of interests in appropriation rights shall be
without loss of priority.

{2+--Fhe-person-recetving-—tha--sppropristion-—interest
shali—-Fi%e--uieh—the-departaent-noe+ee-o$-the—transFer-on-o

Form-nfeser+hed-hy—the-depaftmentt
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t3¥L2)1 Without obtaining prior approval from the
departments an appropriator may not sever all or any part of
an appropriation right from the land to which it is
appurtenant, sell the appropriation right for other purposes
or to other landser or make the appropriation right
appurteznant to other lands. The department shall approve the
proposed change if it determines that the proposed change
will not adversely affect the rights of other personse If
the department determines that the proposed change might
adversely affect the rights of other personss notice of the
proposed <change shall be given in accordance with 85-2-307.
If the department then determines that an objection filed by
a person whose rights may be affected states a valid
objection to the proposed changer the department shall nold
a hearing thereon prior to its approval or denial of the
proposed change« Objections shall meet the requirements of
65+2-308(2) and hearings shall be heid in accordance with
85-2-309%.

L3)__Any. _canveyance or otber trapsfer of a_water rignot
made._before__[the effective date _of _this section] . _is
effective__and. _walid. as_.to the parties. o the conveyance.or
tranafer_and as_to the state of Montapa..and _its _political
suhdivisionss ootwithstandiog.any fajlure by.ibeg parties to
glive_notice _to_ .or__obtaip -approxal. _frow.  Ltong_.depactasol
puCsuyant_to_sudsections_(1).aod.fi2)s This subsection _apglies
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retroactivelys  within _the_meaaing.of 1-2-109s to transfers
of water_rights made before _[the effectlive _date _of _this
sectionli-_it__daes__pnot__apply Lo transfers gade after f[ibe
effective date of this_seckionla™

NEW _SELTION Section 8« Codification instructions
Sections 1 tnrough & are intended to be codified as an
integral part of Title 85, chapter 2+ and the provisions of
Title 45¢ chapter Zy apply to sections 1 thraugh 6.

NEW_SECTIQNe Section %« Effective date. Section 7 is

effective on passage and approval.

=End~
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Approved by Committee
on Agrisulture Livestock
& Irrigation

SENATE BILL NO. 401
ENTRODUCED BY BOYLANs HAGERs

RAMIREZ+ DONALDSONs IVERSON

A BILL FOR AN ACT ENTITLED: "AN ACT PROYIDING FOR THE
CENTRAL AND LOCAL RECORDATION OF WATER RIGHT TRANSFERS;
VALICATING PREVIOUS TRANSFERS MADE WITHOUT APPROVAL OF THE
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION; AMENDING
SECTIIN 85-2-%403¢ MCA; AND PROVIOING AN IMMEDIATE EFFECTIVE

OATE.'

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:Z

NEW_SECTIION. Section le Purposes The purpose of
{sections 1 through &} is to facilitate the maintenance of a
reliable record of water right ownership on both the state
and locai levels by requlring that water right transfers be
recorded with the county clerk and recorder and that the
county <clerk and recorder notify the department and the
water court of each transfer recordeds

NEM_SECTION. Section 2. Definition. As used in
[sections 1 through 6]y "™water right" means the right to use
water as documented by a claim to an existing righty a
permits or 2 certificate of water righte

NEW SELTION. Section 3. Water right transfer

certificates (1) 7The chief water judge and the department
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shall prescribe the form of the water right transfer
certificatees

{2) The department shall provide an adequate supply of
such forms to each county clerk and recorder in the states

JEW._ SECIION. Section &« Recordations (1) Except in
the case of a transfer of real prapérty that is served by a
public service water supply:

{a) the parties to a. transfer of real property or
their agents or representatives shall record with the county
clerk and recorder a water right transfer certificate; and

{%) no instrument or deed evidenﬁing a transfer of
real propertys whether—-or-not-there-are JF water rights ARE
associated with the realty, may be accepted for recordation
until a water right transfer certificate has been received
ty th: county clerk and recorders If no water rights are
associ ated with the propertys the BEALIXY.__TRANSEER
certificate EXECUTED UNDER_.15-7-305 must state that facte.

{2) The county clerk and recorder shall cause a
permanent record of the water right transfer certificate to
be mades

{3) The county clerk and recorder shall send a copy of
the water right transfer certificate to the department and
to th2 office of the chief water judge;

NEN.SECTIIONa Section 5. Effect of recordations (1}

Failure to comply with [sections 1 througn &3 does not

-2- 38 401
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affect the validity or eaffectiveness of an instrument or
deed as between the parties to ite

{2} The recordation of the water right transfer
certificate with the county clerk and recorder is
caoanstructive notice of the content thereof.

MEM_SECTION. Section 6. fee. (1) The chief water
judge and the department shall prescribe 2 fee that must
cover the cost of recordotion-—by--the--county-—clerk-—-ond
recsrder——and the departmente The fee must be paid at the
time of recordation of the water right transfer certificates

(2) The county clerk and recorder shall retain--a
portion——of-—the--fes-equal-ta-the—anount-necessary-to—cover
the—cost-of-recarding-the-docunents-—-~-Fhe~—pepainder--of~—the
fee-pust-be—forwarded;

LA} _COLLECT THE FEF REQUIRED UNDER SUBSECIION (1} _AND
EQEWARD.II to the department and-must I0 he deposited in the
water right appropriation account provided for in 85-2-318;
AND

{B)__CHARGE AND COLLECT _A_BRECORDING .EEE AS_PRUVIODED FOR
IN_ J=4=2632 EOB_BELORDING THE, DOCUMENT.

Section 7. Section 85-2-~403, MCAs is amended to read:

"85-2-403, Transfer of appropriation righte (1} The
right to use water under a permit or certificate of water
right shall pass with a conveyance of the 1and or transfer

by oparation of lawe unless specifically exempted therefroms

-3- SB 401
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AVl transfers of interests In appropriation rights shall be
without l1oss of prioritye

$t23-—Fhe-person—receiving--the-—appresriation-—interest
shali--fite—~with-the—department-notice-af-the-transfer-on-na
form-presertbhed-by-the-departments

€33{2) ¥ithout obtaining prier approval from the
departments+ an appropriator may not sever all or any part of
an appropriation right from the land to which it is
appurtenants sell the appropriation right for other purposes
or to other landss or make the appropriation right
appurtenant to other landse The department shall approve the
proposed change if it determines that the proposed change
will not adversely affect the rights of other persons. If
the department determines that the proposed change might
adversely affect the rights of other personss notice of the
proposed <change shall be given in accordance with 85-2-307.
If the department then determines that an objection filed by
a person whose rights may be affected states a wvalid
objection to the proposed changes the department shall hold
a hearing thereon prior to its approval or depial of the
proposed change. Objections shall meet the requirements of
8%-2-308(2) and hearings shall be held in accordance with
85-2-309.

£3)__Any. _cooyeyanCe oc giber transfer of a water right
made__pefore [ibe _effective _date _of _this_ _sectigol __ is

-4 5B 401
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effectiye_.aod. _yalid as._fo the parties ta the conveyance. or
trapsfer_ and. as_to_the state of Montapa._and__its _political
subdivisionss._notwithstandiog any failure by the parties to
gixe oorice._Xo__or__obtain__approval _from _the _depactment
aursuant_to_subsections. (1) _and (2}a TIhis.subsection applies
retegactivelys _withio_ .tbe meaning of 1:-2-109: to transfers
of wategr_rights made.before. [the _effective _date of this
sectionli _it _does_ _pot _apply to transfers made after [the
effective_date of this_seckionls"

NEM_SECIION Section Be Codification instructione
Sections 1 through & are intended to be codified as an
integral part of Title 85, chapter 2+ and the provisions of
Title 65y chapter 2y apply to sections 1 through 6.

AEM_SECIIONa Section 9. Effective date. Section 7 Is
effective on passage and approvale

-End-

-5 SB 401



April 18 83

FREE CONFERENCE COMMITTEE
ON SENATE BILL NO. 401

(Report No. 1, April 18, 1983)
MR. PRESIDENT AND SPEAKER OF THE HOUSE:

We, your Free Conference Committee on Senate Bill No. 401 met
April 18, 1983, and considered:

House Agriculture Committee Amendments to the third reading,
blue copy).dated March 18, 1983; and

House Committee of the Whole Amendments to third reading (blue
copy) dated March 22, 1983; and recommend as follows:

That the Senate accede to the House Agriculture Committee

amendments numbers 1 through 4 and 6 through 10, dated March 18,
1383; and ' '

That the House recede from House Agriculture Committee amendment
No. 5, dated March 18, 1983; and

That the Senate accede to House Committee of the Whole Statement
of Intent amendment dated March 22, 1983; and

That Senate Bill No. 401 be further amended as specified in
CLERICAL INSTRUCTION NO. 1.

- That the reference copy of Senate Bill No. 401 read as specified
in the CLERICAL INSTRUCTIONS: :

And, that the Free Conference Committee Report on Senate Bill
No. 401 be adopted.

CLERICAL INSTRUCTIONS:

1. Page 2, line 6.

Following: "Recordation."
Strike: Subsection (1) in its entirety
Insert: " (1) The parties to a transfer of a water right, or their

agents or representatives, shall record with the county c¢lerk and
recorder a water right transfer certificate.

(2)  Except in the case of a transfer of real property
served by a public service water supply, when any person presents

{Continued)

STATE PUB. CO. Chairman,
Helena, Mant,




Free Conference Committee
Senate Bill No. 401

page 2 : April 18 83

for recording a deed or other instrument evidencing a transfer of
real property, the Realty Transfer Certificate shall note whether
or not the transfer includes a transfer of water rights. If the
Realty Transfer Certificate notes a transfer of water rights, the
Clerk and Recorder shall provide such person the form prescribed
in this act for the transfer of water rights. The recording of
the deed or other instrument shall not be delayed because of the
transfer of the water rights."

FOR THE SENATE: » FOR THE HOQUSE:
HAGER/ Chairman SPAETH, CHairman

STATE PUB. CO. : v ‘ S XK

Helena, Mant,
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SENATE BILL NO. 401
INTRODUCED BY BOYLANs HAGERs

RAMIREZy DONALDSONs IVERSON

A BILL FOR AN ACT ENTITLED: ®AN ACT PROVIDING FOR THE
CENTRAL AND LOCAL RECORDATION OF HWATER RIGHT TRANSFERS;
VALIDATING PREVIOUS TRANSFERS MADE WITHOUT APPROVAL OF THE
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION; AMENDING
SECTIIN B85~2-403, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEM.SECIIONs Section l. Purpose. The purpose  of
fsections 1 through 6] is to facilitate the maintenance of a
rellable record of water right ownership on both the state
and local lavels by requiring that water right transfers be
recordad with the county clerk and recorder and that the
county clerk and recorder notlfy the department and the
water court of each transfer recordede

NER_SECTIONS. Section 2. Definitions As used in
[sections 1 through 6]y ™water right" means the right to use
water as documented by a <claim to an existing righte a
permity or a certificate of water right.

NEW_SECTEON. Section 3. Water right transfer

certificates (1) The chief water judge and the department
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shall prescribe the form of the water right transfer
certificates

{2) The department shall provide an adequate supply of
such forms to each county clerk and recorder in the states

¥EH_SECIIQNa Section 4« Recordatione (1) Except in
the case of a transfer of real property that is served by a
public service water supply:

{a) the parties to a transfer of veal property or
their agents or representatives shall record with the county
clerk and recorder a water right transfer certificate; and

(b) no instrument or deed evidencing a transfer of
real propertys whethet—or-net—thepe-are ]IF water rights ARE
associated with the realtys may be accepted for recorcdation
untit a water right transfer certificate has baen recaived
by thr county clerk and recordere If no water rights are
associated with the propertys the REALTIY TBANSEER
certificate EXECUTED UNDER 15-7-305 must state that facte

(2) T¥Fhe county clerk and recorder shall cause a
permanent record of the water right transfer certificate to
be mades

{3} The county clerk and recorder shall send a copy of
the water right transfer certificate to the department and
to th2 office of the chief water judge.

NEW_SELYJONa. Section 5. Effect of recordationasa (1}

Failure to comply with [sections 1 through 6] does not

-y SB 401
THIRD READING
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affect the validity or effectiveness of an instrument or
deed as between the parties to its

(2) The recordation of the water right transfer
certificate with the county clerk and recorder is
constructive notice of the content thereofe.

NEM. SECTIIDNs Section 6+ Feee (1) The chief water
judge and the department shall prescribe a fee that must
cover the cost of reeordation—by--the--~county—clenk——and
recorder-—and the department. The fee must be paid at the
time of recordation of the water right transfer certificates

{2) The county clerk and recorder shall reetatin--a
portian--of ——the--fea-equal-to-the-amcunt-nessssary-to-cover
the—cost-of-recording-the-doeumenty-~Fhe--regairnder--sf-—the
fee—pust-be-Forwvarded;

(A) . _LOLLECT _THE FEE REQUIRED UNDER SUBSECTION (13 AND
EQBHARD_II to the department and-mtat 10 be deposited in the
water right appropriation account provided for in 85-2-3183
AND

(8} CHARGE _AND _COLLECT A _RCCOBDING FEE A5 _PRQYIDED EDR
IN.I-4-2032_FOR_RECORDING, THE. . DOCUBENT .

Section T« Section B5-2~403y MCAy is amended to reads

*35~2-403. Transfer of appropriation rights (1) The
right to wuse water under a permit or certificate of water
right shall pass with a conveyance of the land or transfer

by opzration of lawe unless specifically exempted therefrom.

-3~ 58 401
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A1l transfers of interests in appropriation rights shall be
without loss of prioritys

£2y—~Fhe-pepson-receiving-—the——appropriation——interese
shali-~fite~~with-the-department-notice~of-the-transfer—on-na
ferm—prescribed-hy~the-departmnents

¢3442) Mithout obtalning prior approval from the
departments an appropriator may not sever all or any part of
an appropriation right from. the land to which it is
appurtenanty sell the appropriation right for other purposes
or to other landss of make the appropriation right
appurtanant to other landse The department shall approve the
propaosed change if it determines that the propesed change
will not adversely affect the rights of other personse If
the department determines that the proposed change might
adversely affect the rights of other parsonss notice of the
proposed change shall pbe given in accordance with 85-2-307.
1f the department then determines that an objection filed by
a person whose rights may be affected states a walid
objection to the proposed changes the department shall hold
a hearing thereon prior to its approval or denial of the
proposed change. Objections shall meet the requirements of
B5-2-308(2) and hearings shall be held in accordance with
B85-2-309.

12} __Asy .cooveyance.gr.other_trapgsfer of a water.right
pade__hefore (the _effective _date _of _Lhis secticol] _ is

4y SB 40}
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effective_ _and walid as.io the parties to the conveyaace or
tcansfer.and. a5 %o the siate of Montana _and._its .political
subdivisignss_.cgtwithstaoding any.faljluce by.the parties to
glye.notice . to. .or_ . obtain. approval. from _the deparimeot
pursuaot_te.subaections (1) and (2)e This subsection_ applies
cetroactivalys _within _the seaning.of 1=2-109: 1o transfecs
of water_rights made before [the _effective _date. of _this
sectionls it _does__oot _apply to transfers sade afrer [the
effective _date of this sectionla®

BEW_SECIION Section 8. Codification instructione.
Sections 1 through & are intended to be codified as an
integrat part of Title 85y chapter 2y and the provisions of
Title 85+ chapter 2, apply to sections 1 through 6e

MEM_SECTIONe Section 9. Effective datea. Section 7 is
effective on passage and approvalas

=End-
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HOUSE AGRICULTURE COMMITTEE

SB 401

AMENDMENTS - MARCH 18, 1983
~Page~2vof

1) Title, line 7.
Strike: "VALIDATING PREVIQUS"
Insert: "PROVIDING THAT"

2) Title, line 7. :
Following: "WITHOUT"
Insert: "PRIOR"

3) Title, line 8.
Following: "CONSERVATION"
Insert: "MUST BE APPROVED AFTER THE TRANSFER"

4) Page 2, line 1.
Following: "form"
Insert: "and content"

5) Page 2, line 5.
Following: "Recordation."
Strike: Subsection (1) in its entirety
Insert: " (1) The parties to a transfer of a water right,
or their agents or representatives, shall record with the
county clerk and recorder a water right transfer certificate.

(2) Except in the case of a transfer of real
property served by a public service water supply, no deed
or other instrument evidencing a transfer of real property
may be accepted for recordation if water rights are
associated with the property until a water right transfer
certificate has been received by the county clerk and
recorder. If no water rights are associated with the
property or if associated water rights are not transferred
with the property the realty transfer certificate executed
under 15-7-305 must state that fact."

Renumber subsequent subsections.

6) Page 3, line 6.
Following: "The"
Insert: "board of natural resources and conservation"
Strike: remainder of line 6

7) Page 3, line 7.
Strike: "Jjudge and the department” at the beginning of line 7
Following: "shall"
Insert: "by rule"

8) Page 3, line 9.

Following: "“department”
Insert: "in processing the copy of the transfer certificate"

/}/ém (pcoflzo,
L — — r—— ) pep e W AT e o A R T




HOUSE AGRICULTURE COMMITTEE

SB 401
AMENDMENTS
NPaga - vy~ MARCH 18, 1983

9) Page 3, line 20.

Strike: "7-4-2632"
Insert: "7-4-2631"

10) Page 4, line 24.
Following: line 23
Strike: line 24 through line 9 on page 5
Insert: "(3) Failure to comply with the provisions
of subsection (2) does not render a conveyance or
reservation of a water right void, but the right may
not be used until the department has approved the
change. This subsection applies retroactively,

within the meaning of 1-2-109, to a conveyance or
reservation made after July 1, 1973."

AND AS AMENDED
BE CONCURRED IN

s Gt _

REP. GLENN JACOBSEN, CHAIRMAN



March 22, 1983

HOSE COMMITTEE OF THE WHOLE AMENDMENTS TC SENATE BILL 401,
THIRD READING COPY (BLUE)

Statement of Intent
Senate Bill 401

Senate Bill 401 requires a statement of intent because it provides that
the Board of Natural Resources and Conservation must by rule prescribe a fee
for the processing of a copy of a water right transfer certificate. It is
the intent of the legislature that the board study the cost of prcocessing such
certificates and set the fee commensurate with the department's cost in
processing a certificate. In making its cost analysis study the board
should consult with the department and obtain the department's opinion as
to what the department's costs will be. The fee may not be set so high that

it generates revenue in excess of actual costs.

ADOPT
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STATEMENT OF INTENT

SENATE BILL 401

Sanate Bil1t 401 reguires a statement of intent because
it nsrovides that the Board of Natural Resources and
Conservation must by rule pfescribe a fee for the processing
of a copy of a water right transfer certificatee It 1is the
intent of the legislature that the board study the cost of
processing such certificates and set the fee cowmmensurate
with the department®*s cost in processing a certificates In
makin® its cost analysis study the board should consult with
the dejrartment and obtain the department's opinion as to
what the department®s costs will bes The fee may not be set

so hich that it generates revenue in excess of actual costse

REFERENCE BILL
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SENATE BILL NO. 401
INTRODUCED BY BOYLANs HAGERs

RAMIREZy DONALDSONy IVERSON

A BIL. FOR AN ACT ENTITLED:  ™AN ACT PROVIDING FOR THE
CENTRAL AND LOCAL RECORDATION OF WATER RIGHT TRANSFERS;
¥ALEBAFENG-PRE¥EIOHS PROYIDING IHAY TRANSFERS MADE WITHOUT
PELOR APPROVAL 0NF THE DEPARTMENT OF NATURAL RESOURCES AND
CONSEIVATION MuUSI_BE_APPROYED AFLER_IHE TRANSEER; AMENGING
SFCTIIN  B85-2-403, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE."

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

IEW_SELIION. Section le Purpose. The purpose of
[sections 1 through 6] is to facilitate the maintenance of a
reliable record of water right ownership on both the state
and 1acal levels by requiring that water right transfers be
recorded  with the county clerk and recorder and that the
county clerk and recorder notify the department and the
water court of each transfer recorded.

HEW_SECIION. Section 2. Definitions As used in
[sections 1 through 6]s "water right" means the right to use
watar as documented by a claim to an existing righty a
permits or a certificate of water right.

MEW SECTIONe Section 3, Water right transfer
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cartificates {l) Tne chief water judge and the department
shall prescribe the form AND _CONIENT of the water right
transFer certificates

(2) The department shall provide an adequate supply of
such forms to cach county clerk and recorder in the statea

JEW_SELYTIONs Section 4. Recordation. (1) Exespe——in
the-ease-af-a-transfer-of-real-nroaperty—that-is-served—by——na
pabtie—zervree-water—-supptyr

tay-—the-—parties-——to--ag--transfer--of-reat-property-or
their-agents-or-representatives-shati-record-with-the-county
cterk-and-recorder-a-woter-right-transfer—-certiffeacet--and

tb¥y-—no—instrument--or--deed-—evidenting-a—transfepr—of
regt-propertyr-whether—-or-pot-there-are i{F wates—riqhts ARE
assoctated--with-the-reattyy-may-be-sceepted-for-recordation
une+¥-e-water-r*ght-tﬁunsFer-eert+ffcate—has——beea--reee%vee
by-—the-—ecounty-~ederk-——and-recorderr—if-no-water-rrghte-are
associated-—with~——the-—-—propertyy-——the REAEFY¥———FRaAMSFER
cercificate ExXFEUFED--YNPDER-~15-F-335 muae—state-that-Ffocty
IHE.BARXIES . T0 A_TRANSEER OF A WATER RIGHI QR __THEIR _AGENTS
S8 __RLERESENTAIINES _SHALL__RECO30 WITH THE COUNTY CLERK AND
RECORDER_A_WATER_BIGHI TRANSEER CERTIEICAIEs

L2} _EXCEPY_IN THE CASE QF A TRAMSFER OF REAL__PROPERTY
SERYED__SY__4_ _PUBLIC SERYICE WATER_SUPPLYs NQ DEED UR_QIHER
IHSIRUMENT _EYIQENCING A_IRAMICER_DF__REAL. _PROPERIY _HAY _QJF
ACCEPTED FUR_RECORDATION IF_WATER RIGHIS ARE_ASSOCIALEL _WITH

-2- 35 401
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IHE..2RORERTY _UNTIL. A wATCR RIGHY IRANSEER CERIIEICATE _HAS
BEEN RECEIVED._BY IHE COUNTY.CLERK_AND RFCORDERa_IE_HD _WATIEE
RIGHIS _ARE _ASSULIATED. WITH _IHE_SROPERIY_CR_IE.ASSOCIALED
#ATER_RIGHIS ARE__NOI__TRANSEERREO _dWlY¥e _IHE _PEROPCRIY. _IHE
REALTY _TRANSEER_ _CERIIFICATE _EXEQUIED  UMDER 15-7=305 HUSE
STATE THAI FACTa

¢2313) The county clerk and recorder shall cause 3
permanent record of the water riaght transfer certificate to
be mades

3948} The county clerk and recorder shall send a copy
of the water right transfer certificate to the department
and to the office of the chief water judge.

NEW_SECIJDNs Section 5. Effect of recordaticn. (1)
Failure to comply with [sections 1 througn 6] does not
affect the validity or effectiveness of an instrument or
gdeed 3s between the parties to ite

(2) The recordation of the water right transfer
certificate with the county clerk and recorder is
constructive notice of the content thereof.

MEW_SECTIONs Secticn 6« Feees (1) The 3QARD.OE_NATURAL
RESDJRCES . _AND. _CONSERYATION ehtef-—-water--jndge—-and—-—the
desmartment shall BY_RULE prescribe a fee that must cover the
cost of Il recardation-by-the-county-cterk-and-recorder-and
the dzpartment JIN__PROCESSING THE _COPY _OF ITHE_  IRANSFER

LERTLEICAIE« The fee must be paid at the time of recordation

-3- S8 401
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of the water right transfer certificatea

(?) The county clerk and vecorder shall eetain-n
papreinn-of-the—fen—equal -to-the-amsunt-—necessary-—to--cover
the——ecost-—of~-recoerding-the-docarenty-~Fhe-remarnder-of-the
fee~mpst—be-forwarded;

1A} COMLECT THE FEE REQUIRED UNDFR _SUBSECTION {33 . AND
EQRWARD_II to the department and-most ID be depasited in the
water vright appropriation account provided for in BS5=2-316;
AND

CBY _CHARGE AND COLLECT A RECORDING FEE_AS PROVIDED EOR
IN T-4$-2632 I=45-2631.FOR_RECORDING THE DUCUMENT.

Section 7. Section 85-2-403y MCAy i5 amended to read:

nB5-2-402« Transfer of appropriation rights (1) The
right to use water under a permit or certificate of water
right shall pass with a conveyance of thz land or transfer
by operation of laws unless specifically exempted therafrom.
A1l transfers of interests in appropriation rights shall be
without loss of priority.

t23-~Fhe-—person--receiving--the-oppropriation-+ntercat
Suati-Fite—with—the-department-notice-of—the-transfer—-sn—-a
form-preservhed-by—the-departmenty

33421 ‘tNithout obtaining prior approval from the
departmente an appropriator may not sever all or any part of
an appropriation right from the land to which it is

aopurtenants sell the appropriation right for other purposes

s 58 401
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ar to other lands, or wmake <the appropriation right
appurtenant to other Yands. The department shall approve the
prapased chanqe if it determines that the proposed change
#ill not adversely affect the rights of other personsa. If
the dzpartment determines that the proposed change might
adversely affect the rights of other personss notice of the
propoced change shall be given in accordance with 85-2-307.
If the department then determines that an objection filed by
a person whose rights wmay be affected states a valid
ob jection to the proposed changes the department shall nhold
a hearing thereon prior to its approval or denial of the
proposed changes Objections shall meet the requirements of
85-2-304(2) and hearings shall pe held in accordance with
45-2-309.
t3t-cApny-coorsyanesc-or-other stransfer-of -g-water-cright
gade---hefore--Fthezceffective-cdnre--af-—this--seasjani--ia
effectrve-nnd-yatrid-ga-to-the-partiea-to-the-~cenveyance-rar
tranaterz-and-=ga=-te-the-atrtecnf-Mantana-caad-ity-potirical
anbdiviaisnaxr-notwithatending-any=faitara-hy-the-parsies-—to
sigss-nutice--to-cor--ebtarac-anpreval--frem-——she-depareaent
paragapt-to-subasctiona-tircandst2is-iaia-anbsection-apaties
retrosctivelyy-nithin-the-peaning-of=3-2:1§%y=~to-<tranyfers
pf-zuntep--rpichta--made--befare-—fthe-effective-date-os-this
as=ebiomlt-iv-does-not-gpply-tacctranafera--made--after=cfihe

effective-dote-nf-this-—sectionis

—5e S8 401
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t3)_FEALLURE _ 30 _COMPLY_ __WITH _ _JTHE_ _PROVISIONS _QF
SUBSECTION_L2) DOES MOL _RENDER A _CONVEYANCE _OR__EBESERVAIION
OE._a_ _HAIEE_RIGHY _YOIDe BUI YHE RIGAT_MAY NOI_BE USED _UNTIL
IHE_DEEARTHENI MHas _APEPROYED _IHE__CHANGE._ _IHIS _SURSECIION
APPLIES. REIRDACTIVELYs _MITHIN THE_MEANING OE_1-2=109._I0 A
CONVEYANCE OR_BESEBYATION MADE _AETER_JULY. 12 1973"

NEW _SECTION Section 8. Codification instructione
Sections 1 through & are intended to be codified as an
integral part of Title 55y chapter 2+ and the provisions of
Title 85 chanter 2 2apply to sections 1 through &

NEH _SECTLON. Section 9. Effective datea. Section T is
effective on passage and approvale

—-End-

-6= 58 401
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SENATE BILL Ade. 401
INTRODUCED BY BOYLANs HAGERs

RAMIREZ, DONALDSOMNs IVERSON

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE
CE~TRAL AND LOCAL RECORDATION OF WATER RIGHT TRANSFERSS
VAL+BAFENG-PREVEOHS PROYIODING THAT TRANSFERS MADE WITHOUT
PRIDR APPROVAL OF THE DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION MUST BE _APPROVED AETER IHE. TRANSFER; AMENDING
SECTEON B5-2-403s MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE

DATC »™

BE TIT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTAVA:

NEd SECTION. Section le. Purposes The purpose of
[se-tions 1 through 6] is to facilitate the maintenance of a
r2liable record of water right ownership on poth the state
and Yocal levels by requiring that water right transfers o=
recorded with the county clerk and recorder and that the
county clerk and recorder notify the department and the
water court of each transfer recorded.

NEW SECTIONS Section 2. Definitione As used in
|sertions 1 through &3+ "water right™ means the right to use
sater as documented py a claim to an existing rights 2
permite or a2 Certificate of water righte

NEW SECTIONe Section 3+ Water riyht transfFer
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certificate. (1) The chief water judge and the department
shall prescribe the forim AND _CONTENT of the water right
transfer certificate.

(2} The department shall provide an adequate supply of
sucn forims to cach county c¢lerk and recorder in the stateas

NEW SECTIOH. Section 4« Recordation. €y Except—in
rine-ease—of-a-transfer—of-reol-property-that-is—served-by—-n
publre—servies—water-sappiyt

{tay-—the——parties——to-—a-—transfer——of-real-property—or
their-agents—or—represantatives-shatb-record-with—the-county
€terk—and~recorder—a-nater-riqght-troansfer--certrfrenter--ond

thy——no——instrument——or —deed-—avideneing-a—trensfer-of
reat-propertyy-whether-or—not-there—-are +f water-rights are
arsseiated——nith—the-reatltyr-may-beracecepted-for-recordation
uRtit-a-water—rirght-transfer-eertificate-has——peen-——received
by~ the-—county-—elepk—and-recorders-if-no—water—rights-are
assretated——with——the-———propertys———tne restey---tranafer
tertrfireate exeevted-——ander--15-F-325 muat-state-that—faces
THE-PARTEES-FE-A-FRANSEER-_OF -A-HATER-REGHT-OR-—FHEIR-~AGENTS
OR--REPRESENTAFENES -~ SHALL -~ ACCORP Wi FH-FHE - COUNTY-CLERK ~AND
AEEOHBER-A-HATER -2 I CHT - FRANSEER~uERFFEICATE,

$23 - ERCERPTEN-FHE-CASE-OF~A-FRANGFERA-OF-RZAL--PRABERTY
SEREED--A¥-~A-=PUALFE-SERYIEE-HATER-IUPPLY y-NO-BEED-OR-DFHER
ENSTRUNENT-E¥E0ENCING-A-FRANSEER-GF ~—QFAL -~ PREPERFF——MAX-—BE
AEEEPFER-FAR-PEEORAATION_FF-WATER-RIGHFL-ARFE-ASSBEIATED-—WETH

-2- >B 401
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FHC=-PREPERT - UNFEE =~ A-HATER-BIGHT - TRANSFER-EERFIFFCATE-HAS
BEEN-REEEIYER- Y - FHE-CAUNTY -~ ErFRK-ANP_RECORBERx - FF-NE——HAFEfR
RESHES=—ARE~—ASORHEIAFED-oNEFH- - FRE-PRAPERTY-In-IF-ASSHETATED
NAEER- AR OHF S ASE - NAF T RANSFERRED - HIFH oo FHE- - RREPERFX-SFHE
BEARTY -~ FRANSFER - —ECRFREXCATEC~EXEEHTED- ~UNDER-R 0" F=395-MHIF
SEATE-FHAT-FaE¥y (1) THE_PARYLES I0.A TRANSFER. OF.. 4. WALER
2IGHY _Dp _THEIR_AGENIS QR REPRESENTATIVES SHALL _RECORD #ITH
IHE__SQHHI!__LLEBB__AND-_BEEQBDEB..A__HAIEB__EIﬁﬂI..IﬂAﬂSEEE
CERTIEICATES

(2} _EXCEPT _IN THE_CASE_DE A IRANSFER OF EEAL PRUPERIY
SERYEDR. AY A PUBLIC SERVICE HATER _SUPPLYs _WHEN _ANY PERSON
PRESENIS_EOR _RELOBDING A _DEED GR OTHER INSTRUMENT EVIDENCING
A_TRANSEER OF BEAL. _PROPERIYs THE REALIY TRANSFER CERTIFILAIL
SHALL _HMOIE__MWHETHER DR _NOT THE TRANSEER INCLUDES A TRANSEER
OF WATER RIGHISe JE_THE BREALIY TRANSEER CERIIFICATE NQIfS__A
IRANSFER. _OF MAYER _BRIGHTS. _THE. CLERK _ANC _BECOBDER. SHALL
BROVEDE _SUCH PERSON THE EOQRM_PRESCRIBED IN THIS ACY FOR _JHE
IBANIEER_DE_MATFR RIGHTS. ITHE RECORDING OF THE DEED OR_OIHER
INSTRUMENT . _SHALL _NOT_BE _DELAYED BECAUSE QF_IHL TBANSFER OF
THE_MAYER RIGHTS«

42943} The county clerk and recorder shall cause a
permanant record of the water riqght transfer certificate to
be .madees

+3¥14) The county clerk and recorder shall send a copy

of the water rivht transfer certificate +o the department

=3 58 401
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and to the office of the chief water judge.

Ned_SECTLINs Section Se Effect of recordationa (L)
Failure to comply with [sections 1 through 6} does nout
affact tha walidity or effectiveness of an instrument or
deed as bLetween the parties to ite

(2} The recordation of the water right transfer
certificate with the county clerk and recorder is
constructive notice of the content thereof.

NEH _SECEIZVa Section 6. Feee. (1) The BDARD_JF NATURAL
BESOURCES AND_ CONSERYAIION ehRief--water-——judge--ond--—th=
deparement shall BY RULE prescribe a fee that must cover the
cost of 10 recsrdation—by-the-county—cterk—and~racordsr-and
the department 1IN PROCESSING _THE _COPY OF JHE _JRANSEER

CERIIFICATE. The fee must be paid at the time of recordation

of the water right transfer certificate.

{2) The county clerk and recorder shall recain—a
portion-eof-the—fee—equal—te—the—amsunt——necessary--to--cover
ehe--ecost—of——retording—the—decunents——Fhe-reasinder-of-th=
fee-must-be-forwarded:

LA} _COLLECY THE FEE REQUIRED UNDER SUBSECTION (11 _AND
EIRHARD IT to the department sad-muse IQ be deposited in the
water right appropriation account provided for in B5-2-3i83
AND

{B)__CHARGE AND .COLLECT A RECORDING FEC AS PROVIDER FL2
1N F=%=-2633 1-%-20631 FOR RCCQRDING IHE DOCUNENT.

by 38 <01
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Section T« Section B5-2-403s MCA, is amended to read:s

#35-2-403. Transfer of appropriation righte (1) The
rijht to use water under a permit or certificate of water
right shall gpass «With a conveyance of the land or transfer
oy nperation of Jaws unless specifically exempted therefrome
A¥l transfers of interests in appropriation rights shall ve
“ithout loss of priority.

ft2y--Fme—-persen——reeeiving-—-the-appreopriation—interest
Anait—fite-with-the—depastaent-notice—of-the—transfer—on-——a
form-preseribed—by—the-departmenty

+3¥{2) without obhtaining prior approval from the
denartmenty an appropriator may not sever all or any part of
an  appropriation right from the land to which it s
appiartanants sell the appropriation right for other purposes
or to other landsy or make the apprapriation right
appiftenant to other lands. The department shall approve the
proposed change if it determines that the prop&sed chanyge
will not adverseiy affect the rights of othar persons. 1f
thz uepartment determines that the proposed change might
adversely affect the rights of other personss notice of the
proposed change shall be given in accordance with B%-2-307.
If the department then determines that an objection Fileg by
3 nper<on whose rights may bke affected states a valid
objection to the proposed changes the department shall hold

3 hearing thereon prior to its approval or denial of the

=5~ 38 401
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proposed changes. 0bjections shall meet the requirements of
85-2-308(2) and hearings shall be held in accordance with
B95=2—309%.

t3¥——gay-conreyance-or-pther-tranafer-pf-a-water-—right
made---before--fehe-—effective——date--of--thia-—sectioni-—jia
effactive-pnd-yalid-gs-to-the-parties-to-the-—conveysnce--or
teanafer--gndz-ns-to-the-atgte-onf-Mantana--and-ita-potitical
subdivristanaz—notwithytanding—any-foiture—by—the-parties—-to
girs-—notice-~to-—pr-o—ohtain--aporovat-—frem-_—-the-department
pursuant-to-subacekions-tiy-ond=ft2iy-Fhis-auhaection—applias
petegactivelyr—within-the-peaning-of-%-3-169y--¢to-—tronafery
ef-—water-—righta—-sade-—pefore=-fthe-ecffretive-date-of-this
sectiendt-it-does—net-appiv_te-—-—transfers-—made-—afeer-—~fthe
effoctivo-dete-of-thia-sectionix

L3} _FAILURE 1O _COMPLY NWITH  T4E _PROVISIONS _JF
SUSSECTION (23 DOES NOT RENDER_A CONYEYANCE QR RESERVATION
2F..a HATER RIGHT VOIDy BUT THE RIGHT MaY NOT DBE USED UNTIL
IHE_DEPARTHENI HAS APPROVED THE CHANGEs. _THIS SUBSECTION
APELIES REIRODACTIVELYe _MWITHIN THE MEANING OF 31-2-109s J0O A
«ONYEYANCE OR_BESCRVATION HMARE AFTER JULY 12 1773."

NEW_SECTION Section 8. Codification instructions
Sections 1 through & are intended to be codaified as an
intzgrat part of Title A5y chapter 2y and the provisions of
Jitle 85y cha~ter Zy apply to sections i through é,

NEd SECTIONa Section 9. Effective date. section 7T is

6 SB 4ul



SB N401/04

1 ~ effactive on passsge and approvale

-End-
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