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IN%R scEp By __ S04
A BILL AN ACT ENT A "DEFENDANT

SENTENCED TO DEATH TO CHOOSE BETWEEN HANGING AND A LETHAL
INJECTION; PROVIDING THAY THE WARDEN OF THE STATE PRISON
SHALL PROVIDE THE PLACEs PERSONy AND IMPLEMENTS TO CARRY QUT
THE =XECUTION; CHANGING THE LEST OF PERSONS VIEWING THE
EXECUTION; AND EXEMPTING PERSONS ACTUALLY PERFORMING THE
EXECUTION FROM PROFESSEONAL LICENSING REQUIREMENTS; AMENDING
SECTIONS 3T-3-103¢ 37-8-103y 45-3-109s 46-19-103, 46-19-202,

AND 46-19-204&y MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1s Section 37-3-103, MCAy is amended to read:
#37-3-103., Exemptions from licensing requiremants. (1}

This chapter does not prohibit or require a  license with

respect to any of the following acts:

(a) the gratuitous rendering of services in cases of
emergency or catastrophe;

(b) the rendering of services in this state by a
physician lawfully practicing medicine in another state or
territorye Howevers if the physician does not 1limit the
servicas to an occasional case or if ne has any established

or regularly used hospital connections in this state or
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maintains or is provided withy for his regular uses an
office or other place for rendering the servicesy he wmust
possess a license to practice medicine in this state.

(c) the practice of dentistry under the conditions and
limitations definad by the laws of this statej;

(cd) the practice of podiatry under the conditions and
Timitations defined by the laws of this states;

(e} the practice of optosetry under the conditions and
limitations defined by the laws of this statas

(f) the practice of ¢steopathy under the conditions
and limitatfons defined in chapter 5 of this title for those
doctors of osteopathy who do not receive a physician®s
certificate under this chapter;

(g) thae practice of chiropractic under the conditions
and 1imitations defined by the lTows of this state;

{n) the practice of Christian Sciencey with or without
compensationy and ritual circumcisions by rabbis;

(i) the performance by commissioned medical officers
of the armed forces of the United Statess of +the United
States public health servicey or of the United States
veterans® administration of their Yawful duties in this
state as officers;

(j} the rendering of nursing services by ragistered or
other nurses in the lawful discharge of their duties as

nurses or of midwife services by registerad nurse-midwivas

-2~ INTRODUCED BILL
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under the supervision of & licensed physicians

{k} the rendering of services by interns or resident
physicians In a hospital or <clinic in which they are
trainings subject to the conditions and limitatiens of this
chaptera The board may require a resident physician to be
Jicensed if he otherwise engages in the practice of medicine
in the state of Montanae

{1) the rendering of services by a physical therapiste
techniciane or other paramedical speciatist under the
appropr iate amount and type of suapervision of a person
licensed wunder the laws of this state to practice medicines
but tnis exemption does not extend the scope of a
paramedical specialist; V

(n) the rendering of services by a physician®s
assistant in accordance with Title 37, chapter 20; and

.{n} the practice by persons licensed under the laws of
this state to practice a3 Vimited field of the healing artsey
and not specifically designateds under the conditions and
Timitations defined by Yawsi_zod

L2l _the executign of _a_ _death _seotspce  pursuant 1o
40=19=-103s

(2) Licensees referrad to in subsection (1) of this
section who are licensed to practice a limited field of
healing arts shall confine themsclves to the field for which

they are licensed or registered and to the scope of their

_3_
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respective licenses andy with the exception of those
licensaes who hold a medical degrees may not use the title
"M.De® or any word or abbreviation to indicate or to induce
others to believe that they are enagaged in the diagnosis or
treatnent of persons afflicted with diseases injurys or
defect of body or mind except to the extent and under the
conditions expressly provided by the law under which they
are licensed.™

Section 2« Section 3T-8-103y MCAs Is amended to read:

"37-8-103« Exemptions -- limitations on authority
conferreds [1) No provislions of this law may be construed as
prohibiting:

{a) gratultous nursing by friends or sembers of the
family;

(b) incidental care of the sick by domestic servants
or persons primarily emplaoyed as housekeepers;

(c) nursing assistance In the case of an emergency;

{d) the practice of nursing by students enrolled in

approved nursing education programs;

(e} the practice of nursing in this state by any
Yegally qualified nurse of another state whose engagement
requires the nurse to accompany and care for a patient
temporarily residing in this state during the period of one
such engagement not to exceed 6 months In lengthy provided

that person does not represent or hold herself or himself

_4_
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out t> be a nurse licensed to practice in this state;

{f) the practice of any T%egally qualified nurse of
ancther state who is employed by the United States
goverament or any bureaus divisiony or agency thereof while
in the discharge of that nurse's officlal gutles;

{3) nursing or care of the sicky with or without
compensations when done in connection with the practice of
the religious <tenets of any welli-established religion or
denomination by adherents therecf)

(n)} nursing or care of a minor who s in the care of a
licensed foster parents to the same extent such care may be
provided by a parent or guardiansi_and

Lil__the _exacution. _of_ _a _dsath__sentence_pursuant Lo
46-19:103a

{2) This chapter may not be construed as conferring
any authority to practice mediciney surgerys Or any
combivation thereof; to confer any authority to practice any
of the healing arts prescribed by taw to be practiced in the
state of Montan2; or to permit any person to undertake the
treatnant of disease by any of the methods employed in those
arts unless the 1licensee has been qualified under the
applizable taw or laws licensing the opractice of those
professions or healing arts in the state of Montana."®

Section 3. Section 45-3-10%s MCA:+ is amended to read:

w45-3-10%« Execution of death sentences A puptie
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servant-—whe-in—the-exeretse—of-his—offietat-doty gerson who
puts a person to death pursuant to a sentence of a court of
competant jurisdiction is justified If he acts in accordance
with the sentence pronounced and the law prescribing the
precedure for execution of a death santence."

Section 4s Section 46-19-103y MCAy is amended to read:

"46-19-103. Execution of death sentences {1) In
pronoancting the sentence of deaths the court shall set the
date of execution which must not be Yess than 30 days or
more than 60 days from the date the sentence is pronouncede
If ex2cution has been stayed Dy any court and the date set
for executlon has passed prior to dissolution aof the stays
the court in which the defendant was previously sentenced
shally upon dissolution of the stayy set a new date of
exgcution for not less than 5 or more than 90 days from the
day the date is sete Tha defendant is entitled to be nresent
in court on the day the new date of execution is Sete

(2} The punishment of death must be inflicted by
hanging the defendant by the neck unti) he is dead gQrs__at
the__clection of _the defendants by _admjinistration__of a
contipuguses.iotra¥enous_ injection of a lethal guaotify. o€ _an
ultra-fast-acting barbiturate in cospioation with g.chemical
pacalytic_agent wntil a_licensed ohysiclan _proagunces__that

defendapt. is.degd. ascording o acceated standacds of pedical

pragticee

-
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(3) A--sentenge~—sf-—-denth-must-be-execuvted-within-the
we%%a-af-ygfd—eF-a-ja+¥—or—:ome-eenvenieat—pf#vate—p4eee-~fn
the-—ecounty--where-—the-—tpiat—took-place Ihe_sarden of the
Mpofdoa_state grisop sball _provide-a_suitable_and _efficient
room__or__place in_ which.  executions. will.be_carried outs
enclosed frow public views within the _walls _of the state
priscos__aod _shall _proyide all implemepnts_oecessary to the
gxecution. _The_wacden_shalls .subjeck..to _subsection-_{%}s
select _the person ite perform the execution. and. the warden or
bls.designee _stall_supervise the executjon.

(%) Fhe--sheriff-——of-~the--county-——-mist—be-present-and
stati- sapervise-such—execotion-which-shait-be——conducted-—in
the~-presenee——of--a—-physiciany——the-county-ettorney-of—the
countyy-ant-at-Ieast-i2-reputobte-citizens-to-he~sefected=by
the-sheriffr—Fhe-~sheriff-—shaltly--at--the--request-—of-~the
defendanty--permit——sueh-priescs-or-aintstersy-not-exceeding
euovwas-ehe~defendane-ney—nene-and—eﬂ?y-pefeonsv--re¥ct+ve:v
or——friendsy——not--to--exceed—Ffivey--to--be--present-at-tie
exectution—together—-with-such-peace—officers—as~-he-nay-—think
expedient-~to--witness—the-execntionsr-Ne-other—persona-than
these-mentioned-in-thit—substection~can~-be-—present--at--the
exeeut ony——nor-—can-—any——perton—under--age-~pe—attowned-to
witness—-the--same An_ expcutlon carcied gut by lethal
lnjection_ _must. -be performed by a person selected by the
warden_and_ trajped to admigister the injections The persan
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adoipistering __the jojection _need not__be_ _a_physiciaos
registared nurses or licensed practical _nurae. -ligensed _or
cegistared__undec_.the laws_of this or_aoy otber statss The
wacdex._must__allow. _tbe _executlon to _be _observed by 12
witnessess 3 _of whom may he designated by the pecson_to be
executad.

{5) After the executiony the sheriff-must warden shall
make 3 return upon the death warrant showing times moder and
manner in which it was executed.

£5)__4 pharwacist way dispense to the _warden or his
desigaoees_ _Without prescriptions such_drugs.as_ace_nseded Lo
carry_out.an_gxetution by leghal iajectlione®

saction S. Section &6~19-202, MCAy Iis amended to read:

*46-19~202. Proceedings foltlowing determination
regarding fitnesse (1) If it is found that defendant is
mentally fit as provided in 46-19-201y the sheriff-—must
waridea_ _of _the _Moctana_ . state _prison _snall execute the
judgment.

(2) If it is found that he lacks fitness, the
axecution of judgment must be suspended and the court shall
commit him to the cystody of the superintendent of wWarm
Springs state hospital to be placed in an appropriate
institution of the departmaent of Institutions for so Jong as
the lack of fitness endures.

(3} NWhen the courtsy oOn its own motion or upon
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applization of the superintendent of Warm Springs state
hospitaly the county prosecuting officery or the defendant
or his legal representativesy determines after a hearingy if
a hearing is requestady that the defendant has regained
fitness to proceedes the sheprff--ashadt garden _mpust be
directed by the court to carry out the executions Ifs
howevery the court is of the view that so much time has
elapsed since the commitment of the defendant that it would
be unjust to proceed with execution of the sentences the
court may suspend the execution »nf the sentence and may
order the defendant to be discharged.®

S2ction 6. Section 46-19-204y MCAs s amended to read:

"46-19~204« Proceedings following determination
regarding pregnancyes If it Is found by the inquiry that the
woman |s not pregnants the sheriff-—must warden of the
Mpatala.state prison. shall execute the judgment. If it is
found that the woman is pregnanty the sher+ff-muse wargdeo
shall suspend the execution of judgment and transmit the
inquisition to the governore when the governor is satisfied
that tne woman is no Tlonger pregnantey he may issue nis
warrant appeinting a day for the execution of the judgment.”

-End-

-



STATE OF MONTANA

REQUEST NO. ﬂ
FISCAL NOTE
Form BD-15
In compliance with a written reguest received February 14, , 19 _83 , there is hereby submitted a Fisca! Note
Senate Bill 394
tor pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Ofice ot Budget and Program.Planning, to members

of the Legislature upon request,

DESCRIPTION OF PROPOSED LEGISLATION:

Senate Bill 394 allows a defendant sentenced to death to choose between hanging and
a lethal injection; provides that the warden of the State Prison shall provide the
place, person and implements to carry out the execution; changes the list of persons
viewing the execution; and exempts persons actually performing the execution from
professional licensing requirements.

ASSUMPTIONS:

1) There have been no executions in the state since mid 1940's and the assumption
is there will be none in the 1984-1985 biennium. There are currently three
inmates on death row,.

FISCAL IMPACT:

There will be no fiscal impact until an inmate on death row has exhausted all legal
possibilities of staying his execution. When this does occur, there will Be the cost
of equipment,’ providing the room set aside for the execution, cost of witnesses,
physician to certify death, and the burial.

FISCAL NOTE 13:S8/1

BUDGET DIRECTOR
Office of Budget and Program Pianning

Date: 2 -1 6~ g?ﬁ
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4%th Legislature SB 0394/02 SR 039402

hApproved by Committee
on Judiciary

1 SENATE BILL NO. 394 1 (b) the rendering of services in this state by a
2 INTROOUCED BY Ba BROWNs HALLIGAN», FULLERs 2 physician lawfully practicing medicine in another state or
3 CHRISTIAENSy BERGs TURNAGE, CRIPPENS ? territory. Howevery if the physician does not 1limit the
4 MAZUREKs CURTISSs KEMMISs KEYSERSs 4 services to an occasional case or if he has any established
5 RAMIREZs De BROWN 5 or regularly used hospital connections im this state or
6 & maintains or is provided withe for his regular usey an
7 A BILL FOR AN ACT ENTITLED: AN ACT ALLTWING A DEFENDANT 7 office or other place for rendering the servicess he must
3 SENTENCED TO OEATH TO CHOOSE JETWEEN HANGING AND A LETHAL P possess a license to practice medicine in this state.
5 INJECTION; PROVIDING THAT THE WAROEN JF THE STATE PRISON 7 e the practice of dentistry under the conditions and
L0 SMALL PRUVIDE THE PLACEs PERSONy AND TMPLEMENTS TO CARRY DUT 16 limitations defined by the laws of this state;
1 THE EXECUTION; CHANGING THE LIST OF PERSONS VIEWING THE 11 {d) the practice of podiatry under the conditions and
i2 EXECUTION; ANB EXEMPTING PERSONS ACTUALLY PERFORMING THE 12 limitations defined by the laws of this states;
13 EXECUTEON FROM PROFESSIONAL LICENSING REQUIREMENTS; AMENDING 13 (€) the practice of optometry under the conditions and
14 SECTIDKS 37-3-103, 37-8-103s 45-3-109s 46-19-103, 46-19-202, 14 limitations defined by the laws of this state;
15 AND  46-19-204y MCA; PROYIDING _FOR__APPLICATION TO DEATH L5 (f) the practice of osteopathy under the conditions
16 SEUTeNCES. IMPOSED BEEQRE AND AETER _THE__EFFECTIVE DATE__UF 15 and limitations defined in chapter 5 of this title for thoss
L7 IHIS_ACT: ANU_PROVIDING AN JMMEQIATE EEEECTIVE _DATE." i7 gocturs of osteopathy who do not receive a physician®s
[ 18 certificate under this chapter;
L9 cE IT ENACYED BY THE LEGISLATURE OF THE STAYE OF MONTANA: 1a {q) the practice of chiropractic under the conditions
20 Section 1« Section 37-3-103, MCAy is amenaed to read: 20 and limitations defined by the laws of this state;
21 "37-3-103. Exemptions from licensing requirementss (1) 21 {h) the practice of Christian Sciencer witn or withnout
27 This chapter does not prohibit or require a license with 22 compansationy and ritual circumcisions by rabbis;
23 respect to any of the following acts: z3 {i) the performance by commissioned medical officers
‘n (¢) the gratuitous rendering of services in cases of 2% of the armed forces of the United Statesy of the dUnited
25 emergency ar catastrophe; 25 States  public nestth services or of the United 3tates
-7- 33 3194
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veterans® administration of their lawful duties in this
state as officers;

{J) the rendering of nursing services by reqistered o¢r
other nurses in the lawful discharge of their duties as
nurses or of midwife services by registered nurse-midwives
under the supervision of a licensed physician;

{k) th2 rendering of services by interns or resident
physicians in a nospital or «<clinic in which they are
trainings subject to the conditions and limitations of thie
chanter. The board may require a resident physician to be
licensed if he otherwise engages in the practice of medicine
in the state of Montana.

(1) the rendering of services by a physical therapists
techniciany or other paramedical specialist under the
sppropriate amount and type of supervision of a person
licensed under the laws of this state to practice medicines
put this exemption does not extend the scope of a
paramedical specialist;

{m) the rendering of services by a physician®s
assistant in accordance with Title 37y chapter 20 and

(n) the practice by persons licensed under the laws of
this state to practice a limited field of the healing arts,
and naot specifically designatedy under the conditicns and
limitations defined by lawei and

(o) _tha execution of _a__death_  sentence__pursuant _to
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25=12-103a

(2) Licensees referred to in subsection [1) of th:is
section whu arz licensed to practice a limited field of
healing arts shall confine themselves to the field for which
they are licensed or registered and to the scopé of thair
respective licenses ande with the exception of those
licensees who hold a medical degrees may not use the title
"Msde™ or any word or abbreviation to indicate er to induce
others to believe that they are engaged in the diagnosis or
ireatment of persons afflicted with diseases injurys or
defect of body or mind except to the extent and under the
conditions expressly provided by the law under which they
are licensed"

Section 2. Section 37-8-1034 MCAs is amended io read:

"37-8~103. fxemptions =-- limitations on authority
conferred. (1) Mo provisions of this law may be construed as
prohibiting:

(ay gratuitous nursing by friends or members of tne
fFamity;

{b) incidental care of the sick by domestic servants
or persons primarily empioyed as housekeepers;

{c) nursing assistance in the case of an emergency:

{d) the practice of nursing by students enr&!!ed in
approved nursing education programsj

{e) the practice of nursing in this state by any

e SB 394
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legally qualified nurse of another state whose engagement
requires the nurse to accompany and care for a patient
temporarily residing in this state during the period of one
such engagement not to exceed & months in lengths provided
that person does not represent or hold herself or himself
out to be a nurse licensed to practice in this statej

(f) the practice of any leqally qualified nurse of
anut her state who Js employed by the United 5States
Jovernnant or any bureaus divisiony or agency thereof while
in the discharge of that nurse®s official duties;

{4} nursing or <care of the sicky with or without
compensations when done in connection with the practice of
the religious tenets of any well-established religion or
dencomination by adherents thereof;

{hr} nursing or care of a minor who is in the care of a
licensed foster parent, to the same extent such care may be
provided by a parent or quardiansi_and

{i)__the__sgecution__of _a__death _segtence pursuyaot to
46=19-103a

{2) This chapter may not be construed as conferring
any autharity to  practice megicinesy sdryeryy or any
comhination thereof; to confer any authority to practice any
of the healing arts prescribed by law to be practiced in the
state of Montana; or to permit any person to undertuke the

treatment of disease by any of the metncas amployed in those

-H= $2 394
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arts wunltess the licensee has been qualified under the
applicable law or laws 1licensing the practice of thase
prafessions or healing arts in the state of Montana.™

Section 3. Section 45-3-109: MCAs is amended to read:

"45-3-109. Execution of death sentences A pubtic
Servant--who-in-the-eneretye-of-his-official-duky person_who
puts 2 person to death pursuant te a sentence of a court of
caompetent jurisdiction is justified if he acts in accordance
with the sentence pronounced and the law prescriping the
procedurae for execution of a death sentence."

Section 4. Section 46-19-103, MCAy is amended to read:

"46-19-103. Execution of death gepntences (L) in
pronouncing the sentence of deaths the court shall set the
gate of execution which must not be less than 30 days or
more than 60 days from the date the sentence is pronounced.
If =zxecution has been stayed by any court and the date set
for execution has passed prior to dissolution of the stays
the court in which the defendant was previously sentenced
shally wupon Jdissolution of the stays set a new date of
exccution for net less than 5 or more than 90 days from the
cay che date is sete The defendant is entitled to be present
in court on the day the new date of execution is sets

(<) The punishment of death must be inflicted Ly
nanging the defendant by the neck until he is dead gra__at

the__glaction_ _of the _degfendants by _administration of 23

—fH— 38 324
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continuouss iniravenous injection of 9 letpal Quapkity of an
ultra-fast-acting barbiturate in combinaticn with a_cbemical
earalyric_agent until g ligensed physician. pronounces _that
IHE defepdant_ is__dead accorgding to accepted standards of
megaical pragtices

{(3) A-sentence-of-death-mnost-bhe-——execated-—within—~the
watls—-er-yard-ef-a-jati-or-some-convenient-private-pltace-in
the-county-where—the-triat-took-place Ihe _warden__of _the
Montana _state prison shall provide a suvitable_and_efficient
coom or plage in _which executions will _be carried outy
enclosed  _from _public _wiews. withip fhe walls of the state
Rrisons_ang_shall prgvide all implements_ _necessary. Lo the
executions __The warden _shalle _subject to subsection (4)s
selecl the person to pecform the execurjon and ihe warden or
nis. designee_sball supervise the execution.

(%) Fhe-shervff-of-the--county--must-—be--present—-and
sha¥ t--supervise—-such-execution—which-shatt-be-conducted-rn
the-presence-of-a-physverany—~the--county--attorney—of--the
countyy-and-at-}esst-t2-repotabte-citizens-to-be-setected-oy
the-~sher+ffr-~Fhe--sheriff--shattr--nt--the--request-of-the
defendanty-permit-such-priests-or-minrsterar-—not--exceading
twoy-——as—the-defendant-may-neame-and-onty-personsy-retativesy
or~friendsy-not--te-~excsed—~frvey--to--per--preseme-~at--the
esxesgtron-—together-with-sach-pesce-cfficers—ns-pe-may-chrnk

engedient-to—vitnesy - the—ewecutions-No--other-—persans——than

~7- 58 374
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those——menttoned-——tn-—-this-—gubsection-con-be-present—at-the
exerdtiony-ROr-can——any--persan-—under-—age--be--atiowed—-to
nitrness-——-che--same Ap._exeqution carried out Dy lethal
igjaction _myust_he performed by _a__person. selected by _the
warden__and_ trained Lo administer_the_ injections The persop
aduinistering. the_ _injection need. not be. _a _physicianr
[ogistered _nucses . or. licensed pragtical nurse licensed or
cegistered under the laws of this or acy other states The
narden _must allow. . the_  exgcution to _he _observed by 12
witngssess 3 of whow may be designated by the person o _be
gxsculed.

(5) After the executions the sher+ff-most wardeog shall
make 2 return upon the death warrant showing timey modes 2nd
manner in which it was executed.

(&)__A__pharmacist may dispense__{o_the warden._or bis
designees _wilthout prescripticons such drugs_ ase are needed _to
carry out an_exeguiion Ly lethal ipjections™

Section 5. Section 46-19-202s HCA» is amended to read:

"46-19-202, Proceedings followingy determination
regarding fitnessa (1) If it is Ffound *that defendant is
mentally fit as provided in 46-19-201 the shertff-most
wargen _of _the Montana _state prisen._shall execuite the
judyment .

2y If it is found that he lacks fitness, the

exacution of judgment must be suspended and the court shall
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commit him to the custody of the superintendent of Warm
Sprinas state hospital to be placed in an appropriate
institution of the department of institutions for so lony as
the lack of fitness endures.

{3) when the courty o©on its own motion or wupon
application of the superintendent of Warm Springs state
nospitales the county prosecuting officery or the defendant
or his legsl representativesy determines after a hearings if
a4 nearing is requesteds that the defendant has regained
Fitness to oroaceedsy the sheriff--shadd garden _must be

directed by the court to carry out the execution. If,

how>very the court is of thne view that so- much time has
elansed since the commitment of the defendant that it would
s unjust to proceed with execution of the senatences the
court may suspend the execution of the sentence and may
arder the defendant to be dischargeda®

Section 6. Section 46-19-204, HMCA, is amended to read:

"46~19-204. Proceedings foliowing determination
rejirding pregnancys If it is found by the inquiry that the
woman is not pregnaint, the sheriff--must warden _of_  the
vMgptana__state__prisgo__shall execute the judgment. 1If it is
found that the woman is pregnanty the sher+ff--mast garden
st1gll suspend the execution of judiment and transmit the
inguisition to the governor. When the governor is satisfied

that the woman is no langer pregnants he may issue his

—g- S8 354
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warrant appointing a day for the execution of the judgmente"
SECTION 7o APPLICABILITYs THIS ACT APPLIES _TO  OEATH
SENITENCES _WHETHER _EIRST__PRONOUNCED . BEFORE OR _AFTER XIS
EEEECIIVE _DATE. THE LEGISLATURE INTENDS THIS ACT TO _APPLY
BETQUACTIVELY UNDER _1-2-109,
SECYION 8. _EFFECTIVE  DATE. _ THIS ACT 15 EFEECTIVE ON
PASSAGE AND _APPROVAL.

-End-

~10- 58 324
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SENATE BILL NO. 39%
INTRODUCED BY B. HBROWNy HALLIGANs FULLERY
CHRISTIAENSy BERGy TURNAGEy CRIPPEN,
MAZUREKy CURTISSy KEMMISy KEYSER.

RAMIREZs Do BROWN

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING A OEFENDANT
SENTENCED TO DEATH TG CHODSE 3ETHEEN HANGING AND A LETHAL
INJECTION; PROVIDING THAT THE WARDEN UOF THE STATE PRISON
SHALL PROVIDE THE PLACEs PERSDNs AND IMPLEMENTS TO CARRY OUT
THE EXECUTION; CHANGING THE LIST OF PERSONS VIEWING THE
EXECUTION; ANS EXEMPTING PERSONS ACTUALLY PERFORMING THE
EXECUTION FROM PROFESSTONAL LICENSING REQUIREMENTS; AMENDING
SELTIONS 37-3-103y 37-8-103y 45-3-109s 46-19-103s 46-19-2024
AND  46-19-204, MCA;__PROVIDING _FOR__APPLICATIQN _TOQ DEATH
SENTEMLES_IMROSER BEFORE _AND AFTER. _THE _EEEECTINE DATE _QF
IHIS_ACT: AND PROVIDING AN IMMEDIATE EEEECTIVE DAIE."

¢E IT ENACTFD 8Y THE LEGISLATURE OF THE STATE OF MUNTANA:
Section le Section 37-3-103, MCAs is amenued to reaﬁ:
"37~3-103. Exemptions from licensing requirementse (1)
This cnapter does not prohibit or require a license with
respect to any of the following acts:
{a) the gratuitous rendering of services in cases of

energency or catastrophes;
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{b) the rendering of services in this state by a
physician Tawfully practic}ng medicine in another state or
territory. Howevery if the physician does not limit the
services to an occasional case aor if he has any established
or regularly used hospital connections in this state or
maintains or is provided withy for his regular uses an
office or other place for rendering the servicess he must
possess a license to practice medicine in this state.

(¢} the practice of dentistry under the conditions and
limitations defined by the laws of this states

(d) the practice of podiatry under the cenditions and
limi tations defined by the laws of this statea;

(¢) the practice of optometry under the cenditions and
limitations defined by the laws of this state;

(fy the practice of osteopathy wunder the conditions
and limitations defined in chapter 5 of this title for those
doctors of osteopathy who do not receive a physiciant's
certificate under this chapter;

{g) the practice of chiropractic under the conditions
and limitations defined by the laws of tnis state;

{h) the practice of {hristian Sciences witn or witnout
compansations and ritual circuncisions by rabbisj;

(+) the nperformance by commissioned medical officers
of the armed forces of the united Statess of the United

S5tates  pudblic health services ar of the United States

-2- 38 194
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veterans® administration of their 1lawful duties in this
state as officerss;

{j) the rendering of nursing services by registered or
other nurses in the lawful discharge of their duties as
nurses or of midwife services by registered nurse-midwives
under the supervision of a licensed physician;

{k) the rendering cf services by interns or resident
physicians in a hospital or clinic in which they are
trainings subject to the conditions and limitations of this
chaotere The board may require a resident physician to be
licensed if he otherwise engages in the practice of medictine
in the state of Montana.

{1) the rendering of services by a physical therapist,
technicians or other paramedical specialist under the
appropriate amount and type of supervision of a person
licensed wunder the laws of this state to practice medicine,
but this exzmotion does not extend the scope of a
paramedical specialist;

(m} the rendering of services by a physician®'s
assistant in accordance with Title 374 chapter 20; ond

{n) the practice by persons licensed under the laws of
this state to practice a limited field of the healing artse
and not specifically designatedy under the conditions and
limitations defined by lawsi_and

{0} the execution of _a death sentence _pursuant . to

-3~ S8 394
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46=19-103a

(2) Licensees referred to in subsection (1) of this
section who are licensed to practice a limited field of
healing arts shall confine themselves to the field for which
they are 1licensed or registered and to the scope of their
respective licenses ands with the exception of those
licensees who hold a medical degrees may not use the title
"MD" or any wosrd or abbreviation to indicate or to induce
others to believe that they are engsged in the diagnosis or
treatment of persons afflicted with diseases injury. or
defect of body or mind except to the extent and under the
conditions expressiy provided by the law under which they
are licenseda"

Section 2. Section 37-8-103s MCAy is amended to read:

"37-8-103« Exemptions -- limitations on authority
conferreds (i} No provisions of this law may be construed as
prohibiting:

{a) gratuitous nursing by friends or members of the
family;

(b) incidental care of the sick by domestic servants
or persons primarily employed as housekeepers;

{c) nursing assistance in the case of an emergency:

(d) thé practice of nursing by students enrolled in
approved nursing education programs;

{e} the practice of nursing in this state by any

4 5B 394
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legally qualified nurse of another state whose engagement
requires the nurse to accompany and care for a patient
tempararily residing in this state during the period of cone
such engagement not to exceed & months in lengths provided
that person does not represent or hold herself or himself
out to be a nurse licensed to practice in this state;

{f) the practice of any legally qualified onurse of
another staote who s employed by the United States
governmnent or any bureauy divisiony or agency thereof while
in the discharge of that nurse's official duties;

{y) wnursing or care of the sicke with ar without
compensations when done in connectian with the practice of
the religious tenets of any well-established religion or
denomination by adherents thereof;

(h} nursing or care of a minor who is in the care of a
licensed foster parents to the same extent such care may be
provided by a parent or guardiansi._and

4i)__the execution of a death _septence pursuant to
46-19-1023

[2) This chapter may not be construed as conferring
any authority to practice mediciney surgerye or any
combination thereof; to confer any authority te practice any
of the healing arts prescribed by law to be practiced in the
state of Montana; or to permit any person to undertake the

treatment of disease by any of the metnods employed in those
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arts wunless the licensee has baeen qualified under the
applicable law or laws licensing the practice of those
praofessions or healing arts in the state of Montana.w

Section 3. Section 45-3-109, MCAs is ameﬁded to read:

"45-3-109. Execution of death sentences A pubtie
servant--who-in-the-exercise-of-his-officiat-duty person who
puts a person to death pursuant to a sentence of a court of
competent jurisdiction is justified if he acts in accordance
with the sentence pronounced and the law prescribiﬁg the
procedure for execution of a death sentence."

Section 4. Section 46-19-1034 MCAs is amended to read:

"46-19-103. Execution of death sentences {1} In
pronouncing the sentence of deathsy the court shall set the
date of execution which must not be less than 30 days or
more than 60 days from the date the sentence is pronouncede
If execution has been stayed by any court and the date set
for “execution has passed prior to dissolution of tha staye
the court in which the defendant was previously sentenced
shally upon dissolution of the stays sat a new date of
execution for not less than $ or more than 90 days from the
day the date is set. The defendant is entitled to be present
in court on the day the new date of execution is seta

(¢) The punishment of death must be inflicted by
hanging the defendant by the neck until he is dead ors. at

tha _election _of _the defendants_ by _admipistration _of a
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continuowss iniravenous injection. of a lethal guantity of an
ultra-fast-acting barbiturate jin combinatign with_a chemical
paralytic agent wntil g licensed physigcian__grepounces_ _that
IHE defepndapnt is _dead according ro accepted standards of
medigal_practice.

(3) A-sentence—of-death-must-be--axcented-—within~—the
watls——or-yard-of-a-jait-or-some—convenient-privete-ploce-in
the-coonty—where-the-trial-took-prace Ihe_ warden of the
Montana _state prison shall provide @ suitable and efficient
room.or.place jn__which .executions. will _be carried cuts
enclosed from public wiews within the walls of the state
prisons _and_shall provide al) implemenks pecessacy Lo _the

csutions. . _The warden  shali. subject to subsection {4)s
select the person to perform the execution and fhe_ warden or
his_desigoee shall supervise the execution.

(4) Fhe-sheriff-of-the--county--must——be--present-—and
shali--supervise——such-executien-which-shal}-be-conducted-in
the-presence-af-a-physiciany——the-—county--attorney—of--the
countyy-~and-at—-teast—tZ-reputablte-citizens-to-phe—setected-by
the-—sheriffs—-Fhe--sheriff--ahalty--at--the--request-of-the
defendanty-pernvi-such-priests-or-ministerar-~not--exeeedirng
twoy-~as—-the-defendant-may-name-snd-onty-persronsy-retlativesy
ar—friendsy-not—~—te——exeeced-~fivey-—to--pe--present--at--the
execution-—together-with-soch-peace-officers—-as-he-may-think

expedient-to-witness-the—exectttionNr-No-—sther—~parassns-—than
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these—mentioned—+n——this-—-aubacecron-can-be-present-at-the
eMesdtiOony-NOr-can—-any—-person-—under--age--be--attowed——to
witness~-——ehe--same An__execution _carried. _out by lethal
injestion_must_be performed by _a person _selected by _the
wargen__and traipned Lo admipister the injections _Ihe persop
admipistering the _injection npeed nok _be . a . physiciaoe
registered. nurses or licensed practical nurse licensed qcr
registersd under the laws of this or any other state. _The
warden must allow . the.  execution to bhe observed by l2
witnessess 3 _0of whop_hay be designated by the persop._to  be
exgcutede.

{5) After the executione the sheriff-must warden shall
make a return upon the death warrant showing times modes and
manner in which it was executed.

46). A__pharmacist pay dispense _to the warden or his
designees without prescriptions such drugs. as are needed Lo
carcy out an execution by jethal injectione”

Section 5. Settion 46-19-202, MCAy is amended to read:

n46-19-202, Proceedings following determination
regarding fitnesss (1) If it is found that defendant is
mentally fit as provided in 46-19-201y the sheriff-must
marden__of the Mootapa. state _Qricgn _sball . execute the
judyment.

(2) If it is found that he lacks fitnesss the

execution of judgment must be suspended and the court shall

-8~ 58 394
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commit him to the custody of the superintendent of Warm
Springs state hospital to be placed in an appropriate
institution of the department of institutions for so long as
the lack of fitness enduress

(3) when the courty an its own motion or upon
appltication of the superintendent of Warm Springs state
hospitals the «county prosecuting officery or the defendant
or his leqgal representativey determines after a hearings if
a hearing is requesteds that the defendant has regained
fitness to oroceedy the sheriff-—anadd warden aust be
directed by the court to <carry out the executions Ifs
howavery the court is of the view that so much time has
elansed since the commitment of the defendant that it would
ve unjust to proceed with execution of the sentences the
court may suspend the execution of the sentence and may
order the defendant to be dfscharged.'

Section 6. Section 46-19-204¢ MCA, is amended to read:

"46-19-204. Proceedings following determination
rejarding pregnancys If it is found by the inquiry that the
woman is not pregnants the aheriff--most warden. _of_ _the
Montagna..state. prisoon__shall execute the judgmente IF it is
tfound that the woman is pregnanty the sheriff-—-must narden
shall suspend the execution of judyment and transmit the
inquisition to the governore When the governor is satisfied

that the woman is no longer pregnanty he may issue his

—9- $% 394
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warrant appointing a day for the execution of the judgment.®

SECIION 7.  APPLICARILTITY. THES ACT APPLIES. TO__DEATH
SENTENCES MHETHER FIRSY PRONOUNCED BEFORE QR AFTER XITS
EEEECTIVE DATEs THE LECISUATURE XNTENDS THIS_ _ACT_ TO APPLY
BETROACYIVELY UNDER 3=2-109.

SECTION fila EFFECTIVE _DATEL. _ THIS _ACT XS EEFECTIVE GN
EASSAGE AND APPROVAL,

~End=

=10~ SB 394



HOUSE JUDICIARY COMMITTEE

AMENDMENTS TO SENATE BILL 394 March 21, 1983
Third Reading Copy (blue)
BE AMENDED AS FOLLOWS:

1. Page 8, following line 14.
Strike: Subsection (6) in its entirety.

AND AS AMENDED
BE CONCURRED 1IN
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SENATE BlILL ND. 394
INTROOUCED BY B. BROWNs HALLIGANsy FULLERY
CHRISYLAENSs BERGy TURNAGEs CRIPPRENSs
MAZUREKy CURTISSy KEMMISy KEYSER,

RAMIREZy De BRUOMWN

A BILL FDR AN ACT ENTITLED: *aAN ACT ALLOWING A DEFENDANT
SENTENCED TO DEATH TO CHOOSE BETWEEN HANGING AND A LETHAL
INJECTION; PROVIDING THAT THE WARDEN OF THE STATE PRISON
SHALL PROVIDE THE PLACEs PER5ONs AND IMPLEMENTS TO CARRY OUT
THE EXECUTION; CHANGING THE LIST OF PERSONS V1EWING THE
EXECUTIONS ANB EXEMPTING PERSONS ACTUALLY PERFORMING THE
EXECUTION FROM PROFESSIONAL LICENSING REQUIREMENTS; AMENDING
SECTIONS 37-3-103, 37-8-103y 45-3-10%y 46-19-103s 46-19-202,
AND 46-19-204y MCA;__PROVIDING. EQR__APPLICATION_ _10_DEAIH
SEMIENCES _IMPOSED BEEDRE_AND AEYER IHE. _EEFECIIVE _DAIE QF
IHIS ACT:_AND PROVIDIMG AN _IMMEQIATE EEFECIIVE DATE."

BE 17 ENACTED BY THE LEGISLAYURE OF THE STATE OF MONTANA:
Section 1« Section 37-3-103, MCAs is amended to read:
n37-3-103. Exemptions from licensing requirements. {1)

This cihapter does not prohibit or require a license with

respect to any of the following acts:

{a) the gratuitous rendering of services in cases of

emergency or catastrophes;
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(b) the rendering of services in this state by a
physician Jawfully practicing medicine in another state or
territorys Howevery if the physician does not timit the
services to an occasional case or If he has any established
or reqgularly used hospital connections in this state or
maintains or s provided withs for his regqular uses an
office or other place for rendering the servicess he must
possess a license to practice medicine in this state.

-(c)v the practice of dentistry under the conditions and
Vimitations defined by the laws of this state;

{d) the practice of podiatry under the conditions and
lTimitations defined by the laws of this state;

{e) the practice of optometry under the condltions and
limitations defined by the laws of this state;

(f) the practice of osteopathy under the conditions
and limitations defined in chapter 5 of this title for those
doctors of osteopathy who do not receive a physician's
certificate under this chapter;

{g) the practice of chircopractic under the conditians
and limitations defined by the laws of this state;

(h) the practice of Christian Sciencer With or without
compensationy and ritual circumcisions by rabbis;

{i) the performance by commissioned medical officers
of the armed forces of the United Statesy of the United

States publiec health servicey or of the United States

-2- 5B 394

REFERENCE BILL



F 3 WO e

10
11
12
13
14
i5
16
17
18
| 3
20
21
22
23
24
25

5B 0394703

veterans® administration of their lawful duties in this
state as officers;

{j) the rendering of nursing services by registered or
other nurses In the lawful discharge of their duties as
nurses or of midwife services by registaered nurse-midwives
under the supervision of a licensed physician;

(k} the rendering of services by interns or resident
physicians In a2 hospital or clinic in which they are
trainings subject to the conditions and limitations of this
chapters The board may require a resident physician to be
licensad 1f he otherwise engages in the practice of medicine
in the state of Montanae

(}) the rendering of services by a physical therapiste
techniciany or other paramedical specialist under the
appropriate amount and type of supervision of a person
l{censed under the laws of this state to practice medicines
but this exemption does not extend the scope of a
paramedical specialist;

(m) the rendering of services by a physician®s
assistant in accordance with Title 37, chapter 20; and

{n) the practice by persons licensed under the laws of
this state to practice a Timited fiald of the healing artss
and not specifically designateds under the conditions and
limitations defined by lawe;_ang

Lgl..;ha.exe;gzinq_nf__a__neg;gr_sentgggq,_qusuaat_.xn

3= 58 394

10
11
12
13
14
15
s
17
%
19
20
21
22
23
24
25

SB (394702

46:-19-193a

(2} Licensees referred to in subsection {1) of this
section who are licensed to practice a limited field of
heating arts shall confine themselves to the field for which
they are Vlicensed or registered and te the scope of their
respective licenses andy with the exception of those
licensees who hold a medica! degrees may not use the title
"Ms0a." or any word or abbreviation to indicate or to induce
others to believe that they are engaged in the diagnosis or
treatment of persons afflicted with discases injurys or
defect of body or mind except to the extent and under the
conditions expressly provided by the law under which they
arae licensed."

Section 2. Section 37-8-103s NCAs is amended to read:

=37-8~-103, Exemptions =-- limitations on authority
conferreds (1) No provisions of this law may be construed as
prohibiting:

{a) gratuitous nursing by friends or members of the
fFamilys

(b) incidental care of the sick by domestic servants
or persons primarily employed as housekeepers;

(c) nursing assistance in the case of an energency;

(d) the practice of nursing by students enrollied in
approved nursing education programs;

{e) the practlce of naursing in this state by any

—-4= 56 394
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leqgally qualified nurse of another state whose engagement

requires the nurse to accompany and care for a patient

temporarily residing in this state during the period of one

such engagement not to exceed 6 months in Tengthy provided

that person does not represent or hotd herself or himself

out t» be a nurse licensed to practice in this statej

(f) the practice of any

legally qualified nurse of

another state who is employed by +the United States

government or any bureaus divisions or agency thereof while

in the discharge of that nurse®s official dutiesi

{3) nursing or care of the sickes with or without

compensationsy when done in conpection with the practice of

the raligious tenets of any well-established religion or

denomination by adherents thereof;

(h) nursing or care of a minor who is Iin the care of a

licensed foster parents to the

same extent such care may be

provided by a parept or guardianei_gng

{id_-the _executlon. gf _a__death__septeace.pursuant o

46-19=103,

{21 This chapter may not
any authority to practice
combivation thereof; to confer
of the healing arts prescribed
state of Montana; or to permit

treatvent of disease by any of

-5

be construed as conferring

mediciney surgerys or any
any authority to practice any
by Yaw to be practiced in the
any person to undertake the

the methods employed in those
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arts untess the licensee has been qualified under the
applicable law or laws licensing the practice of those
professions or healing arts in the state of HMontana.®

Section 3. Section 45-3-10%s MCAe is amended to read:s

r55-3-109. Execution of death sentences. A pubtie
servant-—who-in—the—exerctse—of-his-official-duty person who
puts a person to death pursuant to a sentence of a court of
competent jurisdiction is justified if he acts in accordance
with the sentence pronounced and the YTaw prescribing the
procedure for execution of a death sentence.”

Section 4. Section 46-19-103, MCAs is amended to read:

"46~-19~103. Execution of death Senigncee. {1} In
pranouncing the sentence of deaths the court shall sat the
date of execution which must not be less than 30 days or
more than 60 days from the date the sentence is pronounced.
If execution has been stayed by any court and the date set
for execution has passed prior to dissolution of the stayy
the court in which the defendant was previously sentenced
shally wupon dissolution of the stays set a new date of
execution for not less than 5 or more than 90 days from the
day the date is sete The defendant is entitled to be present
in court on the day the new date of execution is set.

{2y The punishment of death must be inflicted by
hanging the defendant by the neck until he is dead ors..at

the__zlection__of _the defendants by __admiclatration. of.a
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nnntlngnual,iqznazannus-LnJe:Lian_nf,a-ls:nal_nuanxlnx_at_an
ultrazfast-acting barbiturate in.combigation with a.chemical
pacalyfic_agent until _a_licensed physiclan__preaounces. that
IHE defsndact__is__dead__acgocding to_accacted standacds of
medical _practige.

(3) A-sentence—of-death—must-be-—-exeeuted——within--the
ueii;—-orfycrd-of-e—je+¥—or-sone—eonv-n¥ent-pr+vate*p}eee-+n
the-cognty-where-the—triat-took-piace Ihe _warden of . _the
Montana_.state prison_shall prowide-a_suitable and efficieot
cogm_gr.place.in__which_ _execurions .will Be _carcied oute
enclosed__from public _views _withlo the walls of the staie
RCLSQNs-and_shall _provide all isplemsnts _gecessacy _lo .the
executiooe.  The warden shalle  subject to subsection {4l
sslect the persen ko perform. the execytion gnd the warden goc
bhis_designee_sball _supervise the execution.

{4) Fhe-sheriff-af-the-~eounty--must-~he~~present-—ond
shati-+~zupervise——soch-execution-which-shati-be-condueted-rm
the-presence-of-a—physicrany——-the-—count y——attorney-—-of—the
counttyy-and-at-1enst-id-repatable-citizrens-to—be-selected-by
the——shertffr——~Fhe——sheriff-~shatiy—at--the~-requese-af-the
defendanty-perait—such-priests-or-sintsceray--ast-—exeeading
twoy——as-the-defendant-aay-name-and-oniy-personsy-reletivesy
or-friendsy-not-~to-~exceed--fi{yey-—to-<pe--present-~—at-—the
execution--together~with-such-peate-officers-asa-he-mnay—think

expedient~to-nitness-the—executions-No-~other-~persons--than

-T= SB 394

10
1
12
13
14
15
18
17
18
19
20
21
2z
23
24

25

58 0394703

those--mentioned——in~-this--subscetton-ctin-be-presene—at-tne
executiony-nor-caf-—any-“person—under--age-~be--attroved——te
witmess--—the-~ssme An__exeQuiion _carried —out. by. lethal
injectionmust _be performed by a._pgraoo.- sslected .y . the
warden__.and trajined Lo _administer.tibe_igjection. The pgrson
admipistecing _the _injectinp. _npeed 0ot _be .a...ghysicians
cegistered _purses or.  licepsed practical nurse ligcensed.or
cegistered under the_ laws.of this_gr ooy otber. states. _Jhe
wardeo__myst__allow__the _executigo to.. he__ohserved_ by 12
witnessess: 3 _of whom way he designated by tbe person .io be

exgcuteds.

{S) After the executions the sheriff-sust yarden shall
make a return upon the death warrant showing times modes and
manner In which it was executeda

té3-—=A-—pharmacist--may-—dispenas--to-the-yardeg-prohia
dearynecsowithout-praaceiptionyanch-druga-aazare-needad--to
carry-aqui-an-execution=by-tethat-tejections™

Section 5. Section 46-19-202¢ MCAy is amended to read:

*46~-19-202. Proceedings following determination
regarding fitnesse (1) If it is found that defendant s
mentally fit as provided in 46~19-201y the sheriff-must
warden__of__the__Montana . state prisco__shall execute the
judgmente.

(2) IFf it is found that he 1lacks fitnesss the

execution of judgment must be suspended and the court shall
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commit him to the custody of the superintendent of MWarm
Sprinas state hospltal to be placed in an appropriate
institution of the department of institutions for so long as
the 1ack of fitness endurese.

(3} When the courty on its ocwn motion or wupon
application of the superintendent of Warm Springs state
hospitaly the county prosecuting officery or the defendant
or his legal representatives determines after a hearingsy if
a hearing is requesteds that the defendant has regained
fitness to proceedy the sheriff--shetd yarden _aust be
directed by the court to carry out the executions Ify
howevery the court is of the view that so much time has
elapsed since the commitment of the defendant that it would
be unjust to proceed with execution of the sentencey the
court wmay suspend the execution of the sentence and may
arder the defendant to be discharged.”®

Section 6. Section 46-19-204y MCAs is awended to read:

"46-19-204. Proceedings following determination
regarding pregnancys. If it is found by the inquiry that the
woman is not pregnanty the sheriff--must warden of _the
#ontana. _state _prison _shal) execute the judgment. If it is
found that the woman i5 pregnantsy the shertff--mast warden
5hall suspend the execution of judgment and transmit the
inquisition to the governor. When the governor is satisfied

that the woman is no longer pregnanty ne may issue his
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warrant appointing a day for the execution of the judgment.®
SECTION Ta APPLEICABILITIXa. THIS ALY APPLIES _TO_  DEATH
SEMIENCES MUETHER _FIRST _PRONQUNCED _BEFORE OR.__AETER JIS
EEEECTIVE DATE, THE LEGISLATURE INTENDS JHIS _ALT IO _APPLY
BREXRQACTIYELY UNDER 1=2-109,
SELTION &8s _EFFECTIVE DATEa. _ THIS ACT IS _EEFECTINE ON
BASSAGE _AND _APPROYALS

-End-
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