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SENATE BILL NO, 370 

INTRODUCED BY ETCHART, GALT, LANE, 
OCHSNER, ASAY, MANUEL, SPAETH 

BY REQUEST OF THE DEPARTMENT OF NATURAL 
RESOURCES AND CONSERVATION 

February 5, 1983 

February 7, 1983 

February 11, 1983 

February 18, 1983 

February 19, 1983 

February 21, 1983 

February 22, 1983 

February 23, 1983 

February 28, 1983 

March 19, 1983 

March 22, 1983 

March 23, 1983 

IN THE SENATE 

Introduced and referred to 
Committee on Agriculture, 
Livestock and Irrigation. 

Fiscal Note requested. 

Fiscal Note returned. 

Committee recommend bill do 
pass as amended. Report 
adopted. 

Statement of Intent attached. 

Bill printed and placed on 
members• desks. 

Second reading, do pass. 

Correctly engrossed. 

Third reading, passed. Ayes, 
49J Noes, 0. Transmitted to 
House. 

IN THE HOUSE 

Introduced and referred to 
Committee on Natural 
Resources. 

Committee recommend bill be 
concurred in as amended. 
Report adopted, 

Second reading, concurred in. 

Third reading, concurred in. 



March 24, 1983 

March 30, 1983 

March 31, 1983 

IN THE SENATE 

2 

Returned to Senate with 
amendments. 

Second readinq, amendments 
concurred in. 

Third reading, amendments 
concurred in. 

Sent to enrolling. 

Reported correctly enrolled. 
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2 ~~~-22£. INTRODUCED BY ~ . . . ~.E_(;._;;_!_.L.'-":-'---
BY REQUEST E 7:~m~ 

RESOURCES AND CONSERVATION 

3 

4 

5 

b A BILL FO~ AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

1 ClARIFY CERTAIN LAoS RELATING TO SURFACE AND GROUND WATER; 

8 AHENOl~G SECTIONS 85-2-112, 85-2-113, 85-2-123t 85-2-124t 

9 85-2-236, 85-2-302, 85-2-303t 85-2-306 THROUGH 85-2-308, 

10 8'5-Z-3llto 85-Z-312• 85-2-314• 85-2-315, 85-2-402, AND 

J.l 8S-2-4D3t MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE,• 

17 

13 B~ IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

14 Section 1. Section 85-2-lllto MCAt Is amended to read: 

15 ·~5-2-112. Department duties. The dep~rt~ent shall: 

16 fl) enforce and administer this chapter and rules 

11 adoot~d by the board under 85-2-113, subject to the powers 

18 ~nd duties of the supreMe court under 3-7-204; 

19 (Z} prescribe procedures, for~s, and requirements for 

2C appli:ations, permi~s. certificates. dee+ara~~en~y claims of 

21 existing rights, and proceedinqs under this chapter and 

Z2 prescribe the information to be contained in any 

n application• d@e~e~e~?efty claim of existing right• or other 

Z"t docuaent to be filed with the department under this chapter 

2S not inconsistent with the requireMents of this chapter; 
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(3) establish and keep in its H~lena office a 

centralized record systea of all exi.stinq rights and a 

public record of permits. certificates, dee~re~+oft~Y claims 

of ~istinq rights. applications, and other documents tiled 

in its office under this chapter; 

(4) cooperate with, assist, advise. and coordinate 

plans and activities with the federal, state, and local 

agencies in matters relating to this chapter• 

(5) upon r~quest by any person• cooperate with• 

assist. and advise tha~ person in matters pe~taining to 

measuring water or filing dee+ft~e~~&ft~-w+•h--~fte--fte~8r•.en~ 

er cl3ims of existing rights with a district court unde~ 

this c:hapter.i,. 

1Q!__a~ __ LUles--~~~~aLX--L2 rejec~-~~-QL 

~u~i1inn--neLS!t_a~~in~-io_blg~~riatgd b~~ 

nc-~ubQa~lo~~n~iUeQ~ft~-11J·• 

Section 2. Section 85-2-113• ~CAt is amended to read: 

M85-2-113· Board powers and duties. (1~ Tne board may 

prescribe fees or service charges for any public service 

r@nder~d by the department under this chapter, including Q~ 

ogt__limi~~d _ _tQ fees for the filing of applications or for 

the issuance of per•its and certificates£ __ f2L--'"~kL~ 

be~in~~--aD~L--l~~~iDD--llJ£ __ fQL_aamio~ixe-beaLinn~ 

~nod~tad-nod~L-tbl~-kbantec1-LQL-io~~tiuatin~ concetniog 

neLmit __ c~~o~~tiua~--fnc __ flelg __ ~~ifi~~tinn--n~~~~ 

-z- l N T R 0 D U C E D B l L L 
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J;WB~l.e:t.~-PJI.£llll:t.!i._.iiW1_alLr;;~IUIL.illl~.t.Qll.iiU• T11ere shall be 

no fe~s for ~~e--++++n~-ef-dee~ar8~Tofts-er-+e~ any action 

taken by the department at the request of the wate~ judge ~r 

f~r-~~~-+~~wenee-o~-eer~+#?e8~e~of-e•+s~+ft1-~+gh~~. 

(2) The board may adopt rules necessary to implement 

~nd carry out the purposes and provisions of this cMopter. 

These rules may include but are no-t I imited to rules to: 

(a) govern ~he issuance and terMs of interi~ permits 

authorizinq an applicant for a regular permit under this 

chapter to beqin appropriating water immediately, pending 

final approval or denial by the depart•ent of the 

appli=ation for a regular perMit; 

(b) require the owner or operator of appropriation 

facilities to install and maintain suit3ble controlling and 

ln'!asur i ng devices, except that the board may not require a 

met~r on a water well outside of a controlled groundwater 

area or proposed controlled groundwater area unless the 

JiaXinaJm yTetd AQRJ:.~Uslll of the well is in excess of 100 

g~llons a Minute; 

(c) require the owner or operator of 

facilities to report to the department 

measuring devices at ~easonable intervals 

reports on appropriations; and 

(d) regulate the construction, use, 

appropriation 

the readings of 

and to file 

and sealing of 

wells to prevent the waste, conta•ination, or pollution of 

-3-
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groundw'lter. 

(3) The board shall adopt rules providing for and 

gov~rning te~porary emergency approprldtions. without prior 

ap?l icdtion for a per~lt, necessary to protect lives or 

property ... 

Section 3. Section 85-2-123• MCA. is amended to read: 

"85-Z-123. Deposit of fees and penalties. Except as. 

provid~d in 85-2-124, all fees and penalties collected under 

this =hapter shall be deposited in the §~e~e--'e"e~d•--~~ftd 

wa:t.~~--~igb:t.--a~QLaQci~J;lgn_ar;;r;;QUnt-a:a~bli!ibeQ_ia~'~la· 

All penalties or fines i~posed by any court for a violation 

of this chapter shall be deposited in the general fund of 

the county where the court presides and shall be disposed of 

in the same .anner as any other penalty or fine.• 

Section 4. Section 85-2-124• ~CA• is amended to read: 

"85-2-124. Fees for environmental impact statements. 

(1) Whenever the department determines that the filing of an 

applic~tion cor a co•bination of applications) for a permit 

or approval under this chapter requires the preparation of 

an environmental impact statement as prescribed by th@ 

Mont:ana Environmental Policy Act and the application (or 

co•bination of applications) involves the use of lOtOOO or 

more acre-feet per year or 15 or more cubic feet per second 

of water, the applicant shall pay to the depart•ent the fee 

prescribed in this section. The department shall notify the 

_,_ 
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applicant in writing within ,e ~~ days of receipt of a 

correct and co•plete application (or a co•bination of 

applicationsJ if it determines that an environ•ental impact 

statement and fee is required. 

(2) Upon notification by the department under 

subsection (1)• the applicant shall pay a fee based upon the 

estim3ted cost of constructing, repairing, or changing the 

approoriation and diversion facilities as herein provided. 

The ~3K;mu~ fee that shall be yaid to the department ~ay not 

exceed the fees se~ forth In the following declining scale: 

2% of ~he estimated cost up to Sl mill ion; plus 1% of the 

estimated cost over $1 million ~nd up to S20 million; plus 

l/2 of 1% of th~ estimated cost o~er szo million and up to 

SlOO millioni plus 1/4 of 1% of the esti~ated cost over $100 

~illion and up to S300 million; plus 1/8 of 1% of the 

esttmat_e(_j cost over $300 eillion. The fee shall be 

dPpvsited in the earmarked revenue fund to be used by the 

depart "'ent. only to comply with the Montana Enw i ronmental 

Policy Act In conn~ct:ion with the application(s). Any 

amounts paid by the applicant but not o:Jc.tually expended by 

the dE>partment shall be refunded to the applicant. 

(3) The departMent and the ap~licant may determine by 

aqree~ent the esti•ated cost of any facility for purpo5eS of 

~omputing the amount of the fee to be paid to the department 

by the- appl i c 3nt. The dapart111ent may contract with an 

-5-
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appli~~nt for: 

(a) the development of information by the applicant or 

a third party on b~halt of the depart•ent and the applicant 

concerning the environmental impact of any ~roposed activity 

under an applicationi 

(b) the division of responsibility between the 

depart111ent and an applicant for supervision overt control 

of, dnd payment for the develop$ent of Information by the 

ap~licant or a third party on behalf of the department and 

the dp~licant under any such contract or contracts; 

(C) the use or nonuse of a fee or any part the~eof 

~aid to the department by an applicant. 

(4) Any payments made to the department or any tnird 

party by an applicant under any such contract or contracts 

shall be credited against any fee the applicant must pay 

hereui~er• The department and the ap~licant may agree on 

additional credits against the fee for environ•ental work 

perfor,-..ed by the appl ic.ant at the ap;.>l icant•s own expense. 

(:)) No fee as prescr • .:.ed by this section may be 

asse~sed against an applicant tor a permit or approvdl if 

the applicant has also filed an application for a 

certificate vf environmental comp3tibility or public need 

~~rsu3nt to the Montana ~ajor Facility Siting Act, dnd the 

approcriation or use of water involved in the ap,)lication(s} 

for ~ermit or av~roval has been or will be studied by the 

-6-
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dep~rt.ment pursuant to that act. 

(6) This section shall apply to all apolications• 

pend i nq or here 1 nafter f i 1 ed, for whi c.h tho? department has 

not, ~s of April 9, 1975, conmenced writing an environ•ental 

iltlpact stateMen~. Th;s section shall not apply to any 

application 9 the ¥ee for which would not exceed $2,500. 

(7) Failure to submit the fee as required by this 

section shall void the applicatlon(s)• 

(8) The department may, in its discretion, rely upon 

the envi romnental studies,. i nvesti gat i ans, reports, and 

assessments made by any other state agency or any person, 

i ncl udi ng any app 1 i c. ant. ; n the preparation of its 

env i rona.en-tal impact statement.• 

Section 5. Section 85-Z-Z36, MCA, is amended to rend: 

•a5-2-236. Certificate of water right. Lll When a 

final decr~e is entered• the water judge shall send a copy 

to ttE departm;nt. The department shall on the basis of the 

final decree issue a certificate of water right tc each 

person decreed an existing right. The original of the 

certificate shall be sent to the eoa"~y-e~erk-and-~~~ord•r 

o~-~~-eo~n~y-w~ere-~he-~G+"t-o~-~+Yer~te"-&r-~+aee--e~--a~e 

+~--+oee~e~--for--ree~de~+a" Q~C~D--14--~bo• the right LA 

d£~cee~. The depart•ent shall keep a copy of the certificate 

in its office in Helena. Af~~-~eor68~+eny--~he--e~e~~--&nd 

reeor~er--shet+--se"~--~he-eer~+f~ea~e-~e-~he-persoft-~e-whom 
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~he-~+ght-Ts-~r@e~. 

L i:.l--IIliLIIe.usu::ttiJ!t_~.,.ll-r.u:lllfliiL.t<L.~-"QWU.x.....s;.lltl 

jiCII_~s;.QLII~L-af-.tbe-~.t¥-wb§L~-tbL~Q.t_llf_IIivers;oa_Qr 

lllii!:<L_at__uu__.i..s._lJls;.i~teJI_...QJia.t:.teL.U-J;.e.uaLU-'IwLao aoaual. 

~umma~x-cepuct-aLa~~Ltiflcil~f-WilteL.-LLgbt-i~~-~ 

.t.te.Jif:Qa.t::t.m~-lt.Ub!llJ;be_s;.aliQ:t.:X.. • 

s~ction 6. Section 85-2-302, ~CA, is amended to regd: 

"85-Z-302. Application for permit. Exc~pt as otherwise 

provided in (11 ~~-t~t .tOLll~b-Ll.l of 85-2-306• a person 

may not appropriate water or com~ence construction of 

diversion, i~poundmentt withdrawal, or distribution •orks 

therefor except by applying for and receiving a permit from 

the depart.nent. The application shall be llade on a form 

prescribed by the departMent. The depart•ent shall aake the 

forMs available through its offices and the offices of the 

county clerk and recorders• The depart~ent shall return a 

defective application for correction or completion together 

with the reasons for ret~rning it. An application does not 

lose priority of filing because of defects9 if the 

applic~tion is corrected, completed, and reflled with the 

departlltent within 30 day$ after its return to t.he dp?l icant 

o~ within a furth~r tiMe as the department •ar allow. If an 

application is not corrected and co11pleted within 30 days or 

withi~ a forther ti~ as the department dllowS9 up to *8 J 

months, the priority date of the app1ication shall be the 

-8-
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date of refiling the application with the corrections wtth 

the de~artment. An application not corrected within ~8 ~ 

months shall be ter•inated.• 

Section 7• Section 85-2-303, ~CA, is amended to read: 

"85-Z-303. Per~it for conversion of nonproductive oil 

or qas well. ~person who desires to convert a nonproductive 

oi 1 or gas well to a water well t~tey-ee-,o-_fllllltf!~ioe~e•y-bttt 

shall file a notice of co~pletion or apply for a permit, 

de~nding on the ~aximu~ y+e~~ ~LiaLlgo of the well, as 

otherwise provideri in this chapter. The date of 

appropr i at_i on shall be the date of f i 1 i ng the noti c.e of 

completion or the ap~lication for a permit.• 

Section a. Section 85-Z-306 9 MCA, is amended to read: 

•es-2-306. Exceptions to permit requirements. (l) 

outside the boundaries of a cont.rolled groundwater area, a 

penn it is not P'~qu ired before appropr iati nq groundwater by 

mPans of a well or developed spring with a maximum 

appropriation of l~ss than 100 1allons per minute. Within 60 

days ot completion of the well or developed sprinq and 

dpproorlation of the groundwater for beneficial use. the 

appropriJtor shall file a notice of completion with th~ 

department on a form provided by the department at its 

offices and at the offices of the county clerk and 

recorjers. Upon receipt of the notice, the department shall 

review the notice and may, before issui,lg a certificate of 

-9-
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water right• return a defective notice for correction or 

completion, together with the reasons for returnin9 it. • 

notice does not lose priority of filing becau~e of defects, 

if the notice is corrected, completed, and refiled with the 

department within 30 days or within a further time as the 

depart~~nt ~ay allow, not to exceed b months. If a notice is 

not corrected and completed within the ti~ allowed 9 the 

priority date of appropriation shall be the date of refiling 

a correct and co~plete notice with thP department. 4 

certificate of ~ater right may not be issued until a correct 

dOd complete notice has been filed with the department. The 

originc3l of the certificate shall be sent to the county 

clerk and recorder in the county vhere the point of 

diversion or place of use is located for recordation. The 

depart,nent shall keep a copy of the certificate in its 

office in H~lena. After recordation~ the clerk and recorder 

shall send the certificate to tne appropriator. The date of 

filing of the notice of completion is the date of ~riority 

of the riqht. 

(2) An appropriator of groundwater by means of a well 

or daveloped ~~ring, first put to beneficial use between 

Janudry lt 1962~ and July 1, 1973• ~ho did not file a notice 

of co~pletion, as r~quired by laws in force ~rior to A?ril 

14• 1Y81 9 wit~ the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) of this 

-lJ-
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section. with the depart~nt to perfect the water right. Ibe 

fillog _ _gt__a __ ~.__Rf~K~tlug__wat2L--~~u~~a~ 

ll!i=Z.:ZZl-.iL-~l.lff.i.<;.iJu!t._..Dllt~-llt-J;Illll~lillo....uWI2L.....t.ll.U 

~b~2CLiQQa The prtority date of the appropriation shall be 

the date of the filing of a notice 3s provided in subsection 

(l) of this section llL-t~~at~_ib§_tll.ing_gt __ ~~Lw 

at__e~l~ing---~ right. An appropri~ion under this 

subsectJon is an existing rlght 9 

required; however 9 the department 

and a 

shall 

permit is not 

acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an dppropriation of less than 

100 gallons per ~inute, the depart.ent shall issue a 

certificate of water riqht. 

(31 A permit 

impoundment or pit 

is not required before const~ucting an 

and appropriating water for use by 

livestock If the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is les~1bao 

~Q_a~e=te2t~~~aL-aDd_~ froa a source ather than a 

perennial flowing streamy and the impoundment or pit is to 

be constructed on And will be accessible to a parcel of land 

that is owned or under the control of the ap~licant and that 

is ~0 acres or larqer. As used in this subsection. a 

p~ren1ial floNing str~am means a strea• which historically 

has flowed continuously at all seasons of the yeart during 

dry as well as wet years. Ho•ever. within 60 days after 

-ll-
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constructing thE! i 11poundment or pi t• the appropriator st!a 11 

apply for a permit as prescribed by this part. ·upon re-ceipt 

of a ~ur~ect and complete application for a stockwater 

p~ovisional permit. the department shall tt1en automatically 

issue a provisional p~rmit. If the department determines 

after a hearinq tttat the rights of other i'lppropriators have 

been or will be adversely affected, i~ may revoke the permit 

or req\Jire the permittee to 1t0dify the impoomdment or Pit 

and m3V then Make the per•it subject to such terms. 

conditions, restrictions, or 1 imitations ;t considers 

n~cessdry to protect the rlgnts of other appropriators. 

(4) A pE-rson may also appropriute water without 

applying for or prior to receiving a p~r~it under rules 

adopted by thP. board under 85-Z-113.• 

S0C.tion 9. Section 85-2-307, .,.CA• is amended to read: 

-ss-2-307. Notice of application. (1) Upon receipt of 

a proper application for e permit, the depart~ent shall 

pr~pare a notice containing the facts pertinent to the 

applic~tion and shall publish the notice in a new~paper of 

gemeral c i rcul at. ion in the area of the source once a week 

for 3 z consecutive weeks. Before the last date of 

publi:ation, the depart•ent shal~ also serve the notice by 

first-class ~ail upon an appropriator of water or applicant 

for or holder of a permit who• according to the records of 

the cepartment. may be affected by the proposed 

-12-
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appro~ria~ion. A notice shall also be served upon any public 

agencr that has reserved waters in the source under 

85-Z-316. The depart~ent mayt in its discretion, also serve 

notice upon any state agency or other person the department 

feels •ay be interested in or affected by the proposed 

appro?riation. The department shall file in its records 

proof of service by affidavit of the publisher in the case 

of notic~ by publ icatlon and by its own affidavit in the 

ca3~ of service ny ~ail. 

{t~) The notice shnll state that by .a date set by the 

depart~ent (not less than ~8 1~ days or more than 60 days 

dfter the last date of publIcation) persons may file Mith 

the daoartment writ ten oD jecti on~ to the ap? 1 i cation. 

~ 3) The requir-ements of subse-ctions (l) and (2) of 

this section do not apply If the department finds• on the 

basis of information reasonably available to It, that the 

...10pro"Jriatton as proposed in the application will not 

ad~er~ely affect the rights of other persons.w 

<;~ct ion 1 o. Sect_ ion 8-5-2-30'J, MCA. is atn'3nded to read: 

"85-2-308. Objections. (1) 

ap?lication •ust be filed by 

department un~er 85-2-30T(Z)• 

~n objection to an 

the date specified by the 

(2) The objection must state the name and address of 

the objector and facts tending to show that there are no 

unappropriated waters in the proposed source, that the 

-13-
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proposed means of appropriation are inadequate, that the 

p~e~~~~ wateL rlghts~-o~-+~er.s~s of the objector would 

b~ adversely affected by the p~oposed appropriation, e~-~he 

~ftj@e~e~-•ay-~~e~e-eny--~he~--eftiee~+o"~--~--~he--prep~~ 

appr~rTe~+eft--"e--eo"~•e~~-~er~+ne"~ Lba~_ptoppsed use 

<!£_,..ual:.-ll>-Os:>~..il-~~i.ti..ill-ulih-QL_~ba:t.JJ:Ila-IU-11~--l.1.5.11 

l<il1--i~CfBL~--UQLeaA2Dabl¥ __ ~Lth--~naL__plaoned U~e~QL 

dllltalgp...,o~li-!Qc..lllblctl..il-llllUli~-bali-be.e.D..iUIIJULQL-La£_1<llJ.~ 

..a~eL-b~_beao_ce~~·· 

Section 11. 

11 85-2-311. 

department shall 

(1) there 

supvly: 

Section 85-2-111, HCAt ts amended to read: 

Criteria for issuance of permit. The 

issue a perffiit if: 

are unappropriated waters in the source of 

(a) at times when the water can be put to the use 

proposed by the applicant; 

(b) in the aMOunt the applicant seeks to appropriate: 

and 

(c) thrl')ughou t thE- peri. '1 during which the apr- l i cant 

seeks to appropri~t~, the amount requested is available; 

(~) the ~at~~ riqhts of a prior appro~riator will not 

be adversely affectedi 

(3) the proposed Means of diversion. construction• and 

operation of the ~ppropriation works are adequate; 

(~l the proposed use of water is a beneficial usei 

-14-



1 

2 

3 

't 

5 

6 

7 

a 

9 

10 

11 

12 

13 

1't 

15 

16 

17 

18 

19 

20 

21 

zz 
23 

Z't 

25 

LC 12't3/0l 

(5t the proposed use will not interfere unreasot1ably 

with other planned uses or dev~lopments for which a permit 

has b?en issued or for which wa~er has been reservedi 

(6) an ap?licant for ~n appropriation of 10,000 

acre-feet a year or more and 15 cubic feet per second or 

~ore proves by clear and convincing evidence that the rights 

of e t)rior appro;>riator will not be adverselt affected; 

(7} except as provided in subsection (6), the 

applicant proves by substantial credible evidence the 

criteria 1 isted ir. subsections (1) through (5)·• 

Section 12· Section 65-2-312• MCA, is amended to read: 

"85-2-312. Terms of permit. (1) The depart~ent May 

issue a permit for less than the amount of water requested, 

but in no case may it issue a per~it for more water than is 

requested or than can be beneficially used without waste for 

the ourpose stated in the applic~tion. The department may 

require ~odification of plans and specifications for the 

appropriation or related diversion or construction. It may 

issue a per•it subject to terms, conditions, restrictions, 

and limitations it considers necessary to protect the rights 

of other appro~riators, and it eay issue temporary or 

seasonal permits. A permit shall be issued subject to 

existing rights and any final determination of those rights 

made under this chapter. 

(2) The department May li•it the time for co~nceMent 
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of the appropriation works, completion of construction, ond 

act_ual 

use. I'1 

consit1er 

application 

fixing those 

the cost 

of the Hater to the proposed beneficial 

time limits• the department shall 

~~d magnitude of the project, the 

enqinPering and physical features to be &ncountered• and, on 

projects designed for gradual develop~@nt and gradually 

increased use of ~ater, the time r~ason~bly necessary for 

that gradual developaent and increased use. For good cause 

shown by the permittee, the department may in its discretion 

r~aso,ably extend time li~its. 

(3) The original of the permit shall be sent t_o the 

eo~ft~y-eterk-ftftd-PeeG~der-T"-~~e-e~ftty-wher~-~he--~o+~~--e~ 

d+Yers?e"--0¥--~+&ee--o~--~§e--+~--~oee~ed--fe~--Peeord&t+e~ 

QeLWLttae7 and a copy shall be kept in the office of th~ 

department in H~l~na. Af~er--reeerdft~Tc~y--~he--~~@r•-e"~ 

reeerder-~~++-send-~he-~e~~t-~-~he-perM+~teew 

L!tl-..Ib~e~~act.lil!ot.~lL lU.wtille_tJLU!e _ _cww:t.~<--Cllilll 

.atHLLe:~LJh!.Lilf-.t.be-'O.UPty wheJ:.e.ia_±.be point qf djyecsjgQ_i.U. 

~~e_-~f--u~_;s locaLed-_guat:tlilLl¥-clilQQJ:t~aua_an_anoual 

:iiiUiilt:X-I:.ellllU_aLalL . .act..IIJ:_tigbt_iLflLJtit.~"lilLU.ilJ;a~illlll 

"ball>~.e--~al~-.LuwllL.I!L-:I:.Illil~l>iiUII&ot.--lli.t.biD _ _ttua 

kQ:Wltxs• 

Section 13. Section 85-Z-3149 MCA, is aaended to read: 

•as-Z-314. Revocation gL modjficatiQD of p~rMit• If 

the work on an appropriation Is not com.enced, prosecuted, 

-16-
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or co~pleted within the tl•e stated in the perMit or an 

e~tension thereof or if the water is not being applied to 

the ~eneficial use conte~plated in the permit or if the 

permit is otherwise not being followed9 the department •ay• 

after notice. require the per•ittee to shoM cause why the 

per•it should no~ be aaditlad-RL revoked. If the permittee 

fails to show sufficient cause. the depart~ent may 8Qdift-UL 

revok2 the permit.• 

Section 1~. Section 85-Z-315• ~CA, is amended to read: 

"85-2-315. Certificate of water right. (1) Upon actual 

application of water to the proposed beneficial use within 

the tim@ allowed• the perMittee shall notify the department 

that the appropriation has been properly completed. The 

deoartment cay then inspect the appro?riation, and if it 

deterr.ines that the appropriation has been completed in 

suosta.'1tial accordance with the per-rRit, it shall issue the 

permittee a certificate of wat@r right. The original of the 

certificate shall be sent to the e~ftty-e•~~--end--~eorde~ 

+"-~h~-e~"~y-W~@~e•n-~he-pe+"~-ef-ft~vers+~~-e~-p+eee-ef-as• 

t~--~~ee~ed-~-~~ee~ee~+on ~c&i~e, and a duplicate shull 

be ~~t in the office of the department in Helena. ATte~ 

r~eer~e~~o~~---~he---e~~~~---eftd-~eeerd~--~~a~~--8e"e-~h@ 

e~rt+fTee~e-~e-the-ep~~e~+a~rY 

{2) Exeep~-e~-p¥~+ded-+ft-8~-2-3!3.-a--eer~+~•e~~e--ef 

we~er--rt1h~--~n-a-pe~~+~+ftr-~ecre@-MBy-~ft~-ee-+~s~eft-pr~or 
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~o-e-~~ftere~-d~~e~m+"ft~•eft-~~er-pa~~-~-ef-~"+~--eftep~e~--of 

ex+~~+n~-~+~"~s-+"-~et-~~~e@• Ibe_aagaLtmeot-~ball~~ 

.W-....tbe._.J:.QutdX-U!::Lk..aJlli.J:~L.:blJ:-llf~~-Mbere! n til& 

II!UIIt._gf_J:ti.xel:llsm_llL-Illill:JI_-2f_~ _ _u_l.J>I:.4Ull quarter], 

LepOcts __ aad_an_gn~umBaLX-~QQLL_of all Cettlficates of 

>tata~:-~:ill~-ili.:;.ue.d..bl!--:tbL.lle!laL.tmeDt_lllit.blu-:tbe...~x.· 

section 15. Section 85-2-402• HCA, is amended to read: 

"85-2-402. Chan~es in appropriation rights. (l) An 

appropriator may not change the place of diversion, place of 

use, purpose of us~, or place of storage except as permitted 

u~aer this section and approved by the depart•ent. 

(Z) The department shall approve the proposed change 

if it deter~ines that the proposed change will not ad~ersely 

affect the ri9hts of other persons. If the department 

deter~ines that the proposed change might ddversely affect 

the r;ghts of other persons, notice of the proposed change 

shall be qiven in accordance with 85-2-307. If the 

deodrt~ent determines that an objection filed by a person 

whose rights may be affected ~~3tes a valid objection to ~he 

pr-oposed chanqe, the de~artment shall hold a hearing thereon 

prior to its approval or denial of tha proposed change. 

Objec~ions shall ~eet the requirements of 85-2-308(2)t and 

hearings shall be held in 3<:cordance with 65-2-309. 

(3) An appropriator of more than 15 cubic feet per 

second mdy not change the purpose of use of an appropriation 

-18-
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right f~om an agricultural cc--l~Li~~11Qn use 

industrial use. 

to an 

(4) The depart•ent may approve a change subject to 

such to:!rmse conditions, restrictions. and limitations it 

cor,s i der-s necessary to protec~ t~e rights of other 

approoriators, including limitations on the 

completion of the change. 

ti .a for 

(5) If a change is not completed as approved by the 

depar~ment or if the terms, conditions, restrictions, and 

limitdtions of the 

the department may, 

heari1gt require the 

change approval are not co~plfed with• 

after notice and opportunity for 

appropriator to show cause -hy the 

change approval should not be ~odified or revoked~ If the 

dpprooriator fails to show sufficient cause, the department 

1nay IROd i ty or revoke the change approval. 

Lal--Witbout--~taiolog ___ ~iQ[_ apprg~l---1~--tb~ 

depaLtm~Ot1-AD-iiQRL~~L-ma¥-DOt-~~L-all_~Q¥-R~-of 

;m__Q.!lg.c.opr.J.iltii!IL--r.igJJt-filllll-...t.lle..-litolL.-tll-lillilJJ __ il-.l..i 

ilPPULl".itQJi~Dta selLtbiLilP~ilt..Uln~_fw:..gtlaJ:-!WLP.II!ie.:i 

QL--tg_ other 1 ands.__QL__.malst:~!t---a&lUropr i ati go r i gDt 

allllUJ:tanaoLtn-OtbitL-l.an~L..IIiUlil.t.UllllL~ll approve ...tl:l£ 

IU.IUI!Ili ed--klliml!L-ll--il_det!iiLIIiDe.:i-tbilt-tllil_p.c.oiUIU!Ls;;bim{lll 

lii.ll..not-alll!.-ulll.L~LtbLliiltU-LillbtL.of-lU.Iw:...ll.ll.UW&& 

lf_tbe_dilpa£tm~d~LmiDe~-lhat-tbe-RLQPg~ed s;;baoge_~ 

adl!SU:liellt-4fi!!IOt._tb1Lliilt~LU.llb.t.Lof g~bu per sops, ~ 
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of-tbe-PLo~ll-sobdQQ~~-b~--gili&D--in-~(dgo'e -liitb 

.il!i:Z:J!II..__ll _ _tw.._nelUll:ttillt--tb<UL-dilU.Uil.llilli-J.bal..-iW. 

Qb~~LDD-fi~-bx__a__g~ga__)ibQAB_-W4t~L--Li~_.illi--D~ 

aff:sotelL.-litilte~--a_xal~~sotigo_to-tb~LPLoP~-"billlllil1 

tbit-d~~attBCDt-liball-b~lL.i~-biiACing__~~gp __ pLioL _ _tQ__i~ 

ilPPLoval __ oL __ deoial-ot_tne_QLgpg~-'~aoQea-OAJ~tiaos._mu~ 

me~_tO!il_£eQUitemeots._af-B~=Z=J~~_aod_b~LiDgs._wu~~-neld 

iQ_a,,oLd~Ltb-»5-2-309. 

ill--IllLDU.oio.al_gt_;a-kJla!UllWIPPLil>Uil-ll~llfi.IL_Illl-t.bs< 

de~act~eot-_mus.t--be_s.eot_to_~-auP~antL-aaa_a-duPlisoate 

mu~t~e-t:pt_io_tbe-offiiO"'-DL-tbe-deaaLLmeot_in_~~aa. 

i~l--A--R&LliPa__QQldluO--Ji!D--LliliU~__p~ait_OL~o¥2 

=LO¥aLtb~s...oot beeo PliLfll.l:tJ!.d-lll'"lt-IObilnD.L.t.IU:-Ill.aiOIL»f 

llilt.e.a ion • pI ace _llf-1a!il.a-IUILIIOliLof-Uli.!!.t.-OJ:_ula'e_gf....:;~ 

llll--filiDg an apJ<lll;.;atiDo__f~aoge PILLliUi!Dt-~-;tll.Lr. 

~!U.".tlllaa• 

Section 16· Section 85-2-~03, HCAy is amended to read: 

•as-2-~03. Transfe~ of appropriation right. (1) The 

right to use water ~~r-e-~e~?~-ep-eer~+~+eete-et-wate~ 

~~~ht s~all pass wi~h a conveyance of the land or transfer 

by op~ration of law. unless specifically exempted ther~from. 

All transfers of interests in appropriation rights shall be 

without loss of ~riorlty. 

(2) The person receiving the appropriation interest 

shall file with the depart~nt notice of the transfer on a 

-20-



1 

2 

3 

4 

5 

, 
1 

8 

q 

10 

11 

12 

13 

14 

15 

16 

11 

18 

10 

20 

21 

Z? 

23 

2't 

25 

LC 1243/01 

form Jrescrlbed by the departPent~l~b_mu~~-but-~ 

ogLlilliad~-t.be-WU.at:.i.nll..liiQO.W.U:.~_gt-tb&-tt:illl!O!.er.IU: 

aall-tu~_tt:a~ec~· 

(3) W+thou~---eb~a+nTng---pr+er---ep~~eve~---fre•--~he 

ri@per~m~nty-~-appr~pr+e~er-~y-no~-~ewer-e••-o~-e"y-~ert-of 

en--~~repr+e~~on--r+~~--freM--+he--lend--~o--wft+~h--T~--~ 

~pptt~t~"e"~y-se++-~~e-a~propr+e~~-r•~ne-f&r-e~her-purpese~ 

e~---~e---other--~ends•--~--~ske--the--epprepr+~+en--r~ht 

eepur~e"ent-te-ether-+ene~.-~e-de~ereMe~~-sne++-epp~e¥e-t~e 

~r~o~ed-eh&~e-++-+t-de~er~+ne~the~--~ne--pro~~e4--ehen~e 

~++~--not--edv~§ety--&ffeet-tft~r+~ht,-ef-e~"er-rer~en§w-Tf 

the-de~er~~nt-determ+ne~-~~--the--~re~esed--ehenge--•+gh~ 

e~·~~~e~y--ftff~e~-~h~-~~!~~s-o•-o~ner-~e~~&ft~T-ftO~._e-&~-~he 

~~o~e~e~-eheft~e-~~8+~-~-~T•e~-+"-eeesr~e~ee-~+~h--85-r-~~. 

+T-~he-de~ar~een~-~heft-d~e~.+nes-~hs~-en-e~ee~+en-f+~ed-&y 

e--~er~oft--wft&~e--~+~~~~--.ay--&e--e+•ee~e~--~~e~e~--e-•e++e 

oejeet~en-~e-th~-~repe~ed-ehftft~ey-~he-depe~~Meft~-~he++--fte+~ 

8--h~~+"~--~hereon--~r+e~--te-+~~-epp~ve+-or-~e~+a~-o+-t"e 

~~~ed-ehe~e·--9hj~~•~~-~h~+-~ee-t~e-~e~u~re•eft~~--ef 

ti5-~-~e~tit--e"ft--hee~+n9~--~~~++-be-~e+~-+n-eeeo~denee-w+~h 

e5-~-3e~. Lba-tl~~r:~weat..lib41l--~ead--4a--~kng~ag~Dt--Q1 

u~eiuJ:. __ Qf-..a __ f.iUul-t.~fe.c-tll-_tb~<-~t:illllleLQL.Jil<Lttlil 

u:an:olat:ee .. _allJl_il-tl~olU-IIlli~Llr.IOO.t-lo._-t.b&-llffi.s;e-_gi 

tbe_!~e~aLtaeat_i~~· 

~fa_SftiLOtia Section 17. Permit action in highly 
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a~propriated basins or subbasins. (1) The legislature may, 

by la~N• preclude permit applications. or the depart.aent mcsy 

by rule reject permit applications or modify or condition 

permits issued In a highly appropriated basin or subbasin • 

(2) A rule may be adopted under this section only upon 

a petition signed by at least 25% or 10• whichever is less 9 

of the users of water in the source of supply . .,..lthin a basin 

or subbasin. The petition •ust be in a form as prescribed by 

the d~partment and must allege facts showing that throughout 

or at certain tin~es of the year or for certain beneficial 

uses: 

(a) there are no unappropriated waters in the source 

of SUJplyi 

(b) the right"> of !)rior appropriators will be 

adver~ely affected; or 

(c) further uses will interfere unrea5onably with 

oth~r planned uses or developments for ~hich a perpit has 

been issued or for which water has been reserved. 

(3) l'iithin 60 days after submission of a petition. the 

d@partment shall: 

(~) deny th@ petition in M"ritlnq,. stating its re3sons 

for rl~nial; 

(b) inform the petitioners that the department must 

study ~he a1leg~tions further b~fore denying or proceeding 

furth~r ~ith the petition; or 

-22-
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{C) initiate rulemaking proceeding~ in accordance with 

2-4-302 through z-4-305. 

(4) Title 2~ chapter 3, parts 1 through 4 9 govern 

4 rulemekinq proceedings conducted under this s~ction, exce~t 

5 that in addition to the notice requirements of those parts. 

6 the d?partment notice of the rulemaking hearing Must be 

7 publisned at least once in each Heek for 3 successive weeks, 

8 not lass than 30 days before the date of the hearing, in a 

9 newspaper of general circulation in the county or counties 

10 in which th@ source is located. The depart~ent shall serve 

11 by mail a copy of the notice not less than 30 days before 

12 the hP.aring upon each person or public agency known frou the 

13 examination of the records of the departmen~ to be a 

14 c1aiman~. appropriator• or permitholder of water in the 

IS sourc~. 

16 lfW-~&IIOH. Section 18. Codification instruction. 

17 Section 17 is intended to be codified as an integral ~art of 

18 Title 859 chapter 2• and the provisions of Title 85t chapter 

19 2• apply to section 17. 

20 ~fH-iftllD«a Sectfon 19. severability. If a part o£ 

21 this act Is invalid• all valid parts that are severable from 

22 the i.rwal id part ,.-ewtain in effect• If a part of this act is 

23 i~valid in one or more of its applications, the part re•ains 

24 in effect In all valfd applications that are severable fro~ 

25 the invalid applications. 
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~f~_SfkllO~ Section 20. tffective oate. This act is 

effective on passage and approval. 

-End-
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STATE OF MONTANA 
REQUEST NO. _ 3_4_4_-_8_3_ 

FISCAL NOTE 

Form RD·/5 

compliance with a written request received ---"F-"e-'-b_r_u..;;:a;.;;r.£y_7_., __ , 19 ~, there is hereby submitted a Fiscal Note 
___ S_e_n_a_t_e_B_i_l_l_3_7_0 ___ pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCAl. 

ckground information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 
the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

Senate Bill 370 provides for the general rev~sLon and clarification of certain laws 
relating to surface and ground water; ends sixteen specific sections; and provides 
an immediate effective date. 

Senate Bill 370, simplifies and clarifies certain water-right law statutes, and also 
proposes amendments to shorten the permit processing times, as well as cutting 
administrative costs. 

ASSill!PTIONS: 

1) Recording costs are $2 per page. 
2) Average certificate is l~ pages. 
3) The department will record 10,000 certificates in fiscal year 1984 and 2,000 

certificates in fiscal year 1985. 

FISCAL IMPACT: 

This bill will reduce department operating expenses for recording certificates and 
permits, and issuing public notices, by $47,000 in fiscal year 1984 and $17,000 in 
fiscal year 1985. It will save $905,000 over the life of the adjudication program. 
It will reduce revenues to clerks and recorders, but it will also reduce their 
workload. 

FISCAL NOTE l2:BB/1 

BUDGET DIRECTOR 

Office of Budget and Pr::m Planning 
Date: '2. ~ \ \ - __Q_ ""'.:) 
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STATEMENT OF INTENT 

SENATE BILL 370 

Senate Agriculture, Livestock and Irrigation co .. ittee 

A statement of Intent is required for this bill because 

ft delegates rule•aktng authority to the Department of 

Natural Resources and Conservation in sections 1 and 17. 

The intent Is to provide the Oepartaent with the 

authority to adop~ rules necessary to reject, modify 9 or 

condition water use pen• it applications In highly 

appropriated basins or subbasins. A rule may only be adopted 

under this section upon a petition signed by a certain 

percentage of water users In the source of supply or by 

direction of the Legislature. The petition must allege 

certain facts showing the need for the adoption of a rule. 

The O~partment must act on the petition within 60 days by: 

denying the petition and providing reasons to the 

18 petitioners; infor•ing the petitioners that additional study 

19 of the allegations is necessary before denying or proceeding 

20 with tne petition; or initiating the rule.aking proceeding. 

21 The rulemaking procedure ~st follow the notice requirements 

22 of the Montana Ad•inlstrative Procedure Act and in addition 

23 the Oapartment must pub1 ish notice of the rule.aking hearing 

24 once o week for three successive weeks in a newspaper of 

25 general circulation in which the source is located, and also 
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serve an individual copy of the notice on any known water 

right holder In the source of supply according to the 

Depart•ent•s records. 

This bill also delegates rulemaklng authority to the 

Soard of Natural Resources and Conservation in section z. 

The intent Is to provide the Board with the authority 

to adoptw through rules, fees to be pal~ by applicants, 

petitioners, and others for services provided. Fees could be 

adopted for: rulemaklng h~arlngs to rejact, modify, or 

condition water use penol t applications In highly 

approp~lated basins or subbasins; administrative hearings 

conducted by the Department to settle objections to permit 

or change applications; costs incurred during the field 

investigation of a complaint against a per•ittee and related 

revocation proceedings; and for costs incurred in the field 

verification of issued and completed permits and change 

approvals. 

-z-
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Approved by Co~ittee 
on Agrivulture Liv~stock 
&. Irrigation 

SENATE BILL NO• 370 

I~TROOUCEO BY ETCHART, GALTo LANEo 

OCHSNERo ASAYo MANUEL, SPAETH 

BY REQUEST OF THE DEPARTMENT OF ~ATURAL 

RESOURCES ANO CONSERVATION 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE AND 

CLARIFY CERTAIN LAWS RELATING TO SURFACE AND GROUND WATER; 

AMENDING SECTIONS 85-2-112, 85-2-113, 85-2-123, 85-2-124o 

85-2-236 0 85-2-30Zo 85-2-303, 85-Z-306 THROUGH 85-2-308, 

85-2-311, 85-2-312, 85-2-31~, 85-2-315, 85-2-402, AND 

8~-2-403, MCA; AND PROY!OlNG AN IMMEDIATE EFFECTIVE DATE.• 

8F IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-112• MCA. is amended to read: 

"85-2-112. Department duties. The aepart•ent shall: 

(1) enforce and administer this chapter and rules 

adopted by the board under 85-Z-113, subject to the powers 

and duties of the supre~e court under 3-7-20~; 

(2) prescrihe procedures, forms, and requirements for 

aD?licationst permits, certificates, dee+erae+e"s? claims of 

existlnq rights, and proceedings under this chapter and 

prescribe the information to be contained in any 

ap~lication, d~e~e~e~+eny clai• of existing right, or other 

documant to be filed with the department under this chapter 
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not inconsistent with the requirements of this chapter; 

131 establish and keep in its Helena office a 

centr~lized record system of all existing rights and a 

public record of permits, certificates, fteefere~+Ofts~ claims 

of existing rights, ap~licationst and other documents filed 

in Its office under this chapteri 

(4) cooperate with, assist, advise, and coordinate 

plans and activities with the federal, s~ate, and local 

agencies in matters relating to this chapter; 

(SJ upon request by any person, cooperate with, 

assist, and advise that person in matters pertaining to 

measuring water or filing dee~eP8~+eft~-w+~h--~he--depe~~me"t 

&r claims of existing rights with a district court under 

this :: hapte r l. 

LQl __ aa~P~--c~les __ n~essaLt--t~--ceje~t£ __ aaaLf~L---a~ 

~~aditiaa __ Qecmit-aaplicatian~-1D-bigbl¥-aaacaacla~~ 

ac_subbaslns_as_pca¥lded-ia_~s~tiQo_llJ•" 

Ser.tion 2. Section 85-2-113, MC4, is amended to read: 

•65-Z-·113. Board powe,·s and duties. (1) The board may 

prescribe fees or service charges for any oublic service 

rendered by the department under this chanter, including b~ 

ttot.==.i:i:mi:.t.t:.d=ta fees for the filing of applications or for 

the issuance of permits and certificates1 __ fQL--LUlema~lng 

beacin•~--~ade~--L~e~~i~D--llJ~--fac_~winis~cati~neaclags 

~gad~ct~d-uadec_~~is_cbaatecL-tac_ic~e~tiga~i~--~acecaiau 

-2- se 37G 

S E C 0 N D R E A D I N G 



1 

2 

3 

4 

5 

6 

1 

e 

9 

10 

11 

12 

13 

14 

H 

16 

11 

18 

19 

20 

21 

22 

23 

24 

2-5 

SB 0370/02 

geLmit--L~~atiQD£--!nL __ field-~~Lifi~atiQn __ Ql_Li~u~-a~ 

~nmnl~ted-~Lmit~_aQd_all-~bao~~-~LQ¥al~· The•e shall be 

no f~es for th~--~~+~ft~-o~-eee~et~e~+e~~-or-fo~ any action 

taken by the deoart~nt at the request of the water judge er 

fetr-<tft·e- +.,stteftee-&F -eet-tt+i-eei!-es-~-e"+s~+'"J-P+,hots 0&--E.JlB. 

IUf-lS~UA~'f-~E-'fR!lf~Aif~_Qf~ll~G RIGUI~· 

(2) The board may adopt rules necessary to impleaent 

ana carry out the purposes and provisi9ns of this chapter. 

These rules may include but are not limited to rules to: 

(a) govern the issuance ~nd terms of interi~ permits 

authorizing an applicant ~or a regular permit under this 

chapter to beqin appropriating water immediately• penaing 

final approval o-r denial by the depart-Atent of the 

appli:ation for a regular permit; 

( n J requ.i re the owner or operator of appropriation 

facilities to install and maintain suitable controlling and 

•easuring devices, except that the board •ay not require a 

meter on a water Me11 outside of a controlled groundwater 

area or proposed controlled groundwater area unless the 

•a xi 11!.1-11 y+ef-d iUl~ilt.i.DD o~ the well i-s in exce;!i-s of 100 

gallons a •inute; 

lei requi•e the 

fac 11 i t--1 es to report 

r.e-a$-uri ng dev-i cas at 

to 

owne-r 

tne 

or operator of appropriation 

~a-r-t•ent. the readings of" 

r:ea5onab·l-e i-nter¥·a-ls and to f i 1 e 

re-por-ts on appropri-at_ions; and 
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(d) regulate the construction. use. dnd sealing of 

wells to prevent the waste, contamination. or pollution of 

groundwater. 

(3) The board st'Jall adopt rules providing for dna 

governing temporary emergency appropriations9 without prior 

application for a permit. necessary to protect lives or 

property." 

Section 3. Section 85-2-123• MCA, is amended to read: 

•as-2-123. Deposit of fees and penalties. txcept as 

provided in 85-2-124• all fees and penalties collected under 

this chapter Shall be deposited in the s~A~e-gene~a+-+~nd 

~atee-Llgbt_a~L~~iatinD-a~kQUDt-~tabl~eg __ iD--a2=~=~~· 

All penalties or fine-s h1posed by .:Jny court for a violation 

of this chap·ter sha 11 be deposited in the general fund of 

the county wnere the court presides and shall be disposed of 

in the sa~e manner as any other penalty or fine.• 

Section 4. Section 85-Z-124, M:CA, is amended to r_ead: 

1165-2-124. Fees for .environ111ental impact statements. 

(1) Whenever the departMent deter~ines that the filing of an 

appli~ation (or a compination of applications) for a permit 

or approval under this .chapter requires the pr.epa.ra·ti on of 

an environmental fMpac~ stateMent as prescribed by the 

"ontana Environ•ental Polley Act and the application (or 

combi.1ation of applica~-ions' involves the use ()-f 10,000 or 

~ore acre-feet per year or 15 or more cubic feet per second 

-+- SB Hil 
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of water, the applicant shall pay to the departMent the fee 

prescribed In this section. The departMent shall notify the 

applicant in writing within ~e ~ days of receipt of a 

correct and coMplete application (or a combination of 

applic3tions) if it determines that an environmental 

state~ant and fee is required. 

impact 

( 2) Upon notification by the dep~rt~ent under 

subsection (1), the applicant shall pay a fee based upon the 

estimated cost of constructing, repairing. or changing the 

appro)riation and diversion facilities as herein pro~ided. 

The m~ximum fee tMat shall be paid to the department may not 

exceed the fees set forth in the following declining scale: 

2t of the estimated cost up to $1 million; plus 1% of the 

estimated cost over Sl million and up to $20 million; plus 

1/Z ~f 1~ of the estiMated cost over S20 million and up to 

SlOO •ill ion; plus 1/4 of lt of the estimated cost over $100 

~illion and up to S300 million; plus l/d of 1% ot the 

estim=Jted cost over $300 million. The fee shall be 

deposited in the earmarked revenue fund to be used by the 

depart;M~nt only to comply with the Montana Environmental 

Polict .t.ct in connection with the application(s). Any 

amounts paid by the applicant but not actually expended by 

the d~partment sh~ll be refunded to the applicant. 

(3) The department and the applicant may determine by 

agreenent the estimated cost of any facility for purposes of 
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computing the aMount of the fee to be paid to the depart.ent 

by the applicant. The departMent •ay contract with an 

applicant for: 

(a) the development of information by the applicant or 

a third party on beh~lf of the department and the applicant 

concerning the environ.ental Impact of any proposed activity 

under an application; 

(b) the division of responsibility between the 

d~part~ent and an applicant for supervision over, control 

of, and payment for the development of Information by the 

applicant or a third party on behalf of the department and 

the aoplicant under any such contract or contracts; 

(c) the use or nonuse of a fee or any part thereof 

paid to the department by an applicant. 

(4) Any payments made to the department or any third 

party by an applicant under any such contract or contracts 

shall be credited aqainst any fee the applicant must pay 

hereu,1er. The deoart•ent and the applicant may aqree on 

additional credits against the fee for environmentd1 work 

perforned by thP. ~pplicant at the aprlicant•s own expense. 

(5) No fee ~s prescribed by this section may be 

assessed aqainst an applicant for a permit or approval if 

the 3ppticant has al~o filed an application for a 

certificate of environmental compatibility or public need 

pursuant to the Montana Major Facility Siting Act, and the 

-I>- SB 370 
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appro~riatton or use of water involved in the applicdtion(s) 

for permit or approval has been or will be studied by the 

department pursuant to that act. 

(~) This section shall apply to all applications,. 

pendi 11q or he rei natter fi 1 ed" for which the department has 

not. as of April 9, 1975, commenced writing an environmental 

impact stat entA-nt. This section sha 11 not apply to any 

application, the fee for which would not exceed $2,.500. 

(7} Fa;lure to submit the fee as required by this 

secti~n shall void the applicatlon(S)• 

(8) The department may, in its discretion, rely upon 

the !nvironmental studies, investigations, ~eports, and 

assess~ents made by any other state agency or any personr 

including any applicant• in the preparation of Its 

env i r:;,n•ental impact stateaaent .• 

Section 5. Sect1on 85-2-236, MCAY is amended to read: 

•85-Z-236. Certificate of water right. Lll When a 

Tinal decree is entered 9 the water judge shall send a copy 

to t,e departMent. The department shall on the basis of the 

final decree issue a certificate oT water right to each 

perso~ decreed an existing right. The original of the 

certificate shall be sent to the eetff'l-'t!)'-e-t-e-pk--end--.. '!'e&t"det"' 

af:--'the--eott~y-wl"te-Pe-~e-po+rt~-ef-e.t·Yf!Ptt"of.e.,.-O't'_pf'eee-~of-ase 

h-~-e-ted-i'..,.-ree•n·-+eft· ilJI!:IiDIL_ta;._lll:IWif __ t;.ll•; r i "b.l;.....u 
.d:c:Cftd• The department sha 1<1 k-ee" a copy of the certi f i cat..e 

_,_ 
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in it~ offic~ in H~lena. ~~~er-reeeree~Ten•-~"e-e~e~~-and 

reeep~er-shel+-se~d-~"e-eer~+~+e8~e-~o-~he--~e~~on--~e--whem 

the-r+~"~-f~-dee~eedw 

!Zl--Ib~--dcaa~t.m~ot_-5ball-UL2~ld~-ta_t~~tx-~ct 

aod-~~~acd~c-2f-tbc~auoty wbeceio_tllc-aQlot-21-~~D-2L 

ala~c-af_u~c_La_l2£atcd--GUA£Leclx~~-~~--4D--aDnUal 

~um~aLX--~CQQLt_Qf_all-~ELlfi~at~f-wat~~-LLQht.-1~~~-bY 

tbe_deaactmeot_wltblD-tbc-~untx£• 

Section 6. Section 85-2-302t HCA• is amended to read: 

"85-2-302. Application for oermit. Fxcept as other~ise 

provided in (1) eftd-t~t tb£augb_Lll of 85-2-306• d p~rson 

may not_ appropriate water or commence construction of 

diversion. impoundment, withdrawal. or distribution works 

theref~r except by applying for and receiving a permit from 

the ~epartment. The apolicatlon shalf be made on a form 

presctibed by the departlftent. The department shall 11ake the 

forms available through Its offices and the offices of the 

county clerk and recorders. The department shall return a 

defective application for correction or co•pletion together 

with the reasons for returning it• An application does not 

lose priority of filinQ because of defects, if the 

application is corrected, completed, and refiled with the 

depart'ftent within 30 days after its return to t·he applicant 

or within a rurther time as the department may allow• If an 

ap~lication is not corrected and completed within 30 days or 

-s- 58 371l 
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wlthi1 a further time as the department allows, up to ~e J 

months, the priority date of the application shall be the 

date of refiling the application with the corrections wi·-th 

the ~aoartment. An application not corrected within t8 J 

~onths shall be terminated.• 

Section 1. Section 85-2-303• MCA, is amended to read: 

"85-2-303. Permit for conversion of nonproductive oil 

or qas well. l person who desires to convert a nonproductive 

oil ar ~as well to a water well mey-~e--se--+Mmeft+8~e~y--b~~ 

shall file a notice of co~pletion or apply for a permit 9 

depen1ing on the maKimum y+@tft 4UQLQQLlatign of the well, as 

other~is~ p~ovided in this chapter. The ddte of 

dpprooriation shall be the date of filing the notice of 

completion or the application for a p~rmit.• 

)ection R. Section 85-2-306• MCAt is amended to read: 

"85-2-306. Exceptions to permit require~ents. ( 1 J 

8utside the boundaries of a controlled qroundwater area, a 

permit is not required before appro~riating groundwater by 

m~ans of a well or developed spring with a maximum 

approoriation of less than 100 oallons per minute. ~ithin 60 

days of complPtion of the well or developed spring ~nd 

appro)riation of the qroundwater for beneficial use• the 

appro1riator shall file a notice of completion with the 

dP.partment on a form provided by 

offices and at the offices of 

-9-
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recor1ars. Upon receipt of the notice• the department shall 

review the notice and may, before issuing a certificate of 

water right, retu~n a defective notice for correction or 

compl~tion, together with the reasons for returning it. A 

notic~ does not lose priority of filing because of defects. 

if th~ notice is corrected, completed, and refiled with the 

depart:nent within 30 days or within a further time as the 

department may a11ow7 not to exceed 6 •onths. If a notice is 

not corrected and completed within the time allowed. the 

priority date of appropriation shall be the date of refiling 

a correct and complete notice with the oepartment. A 

certificate of water right mdy not be issued until a correct 

and :omplete notice has been filed with the departmen~. The 

original of the certificate shall be 

clerk and recorder in the county 

diversion or place of use is located 

depar~ment shall keep a copy of 

sent to th~ county 

where the point of 

for recordation. The 

the certificate in its 

office in Helena. After recor~ation, the clerk and recorder 

shall send the certificate to the appropriator. rne date of 

fllin1 of the notice of completion is the d~te of priority 

of th~ riqht. 

(!) An appropriator of groundwater oy mean~ of a wP.ll 

or developerl spring. first put to beneficial use between 

Ja~udry lt 1962, and July 1, 1973, who did not file a notice 

of completion~ as required by laws in force prior to April 

-10- SB 370 
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14 9 1981• with the county clerk and recorder shall fi1e a 

notic~ of completion. es provided in subsection (1) of this 

s~cti~r,, with the department to perfect the water right• Ine 

flllDQ-Df-~--~lAim _ _Qt__~~istia~--~atec __ Li~nt--ouLSuant __ to 

ai:Z=ZZl--lS-_suffi~~t--DQtL~e--Df--~~ion__unaeL-tn~ 

~Ubs~tiQDa The priority date of the appropriation shall be 

the date Of the filing of a notice as provided in ~ubsection 

(1) ~f this section oc-tbe-~~~-Df-tb~-flllng_ot the claim 

gf--~~i~tlD~-~a~e~ _ _clgbi. An appropriation under this 

subsection is an existinq right, and a permit is not 

required; however~ the department shall acknowledge the 

receiot of a correct and complete filing of a notice of 

completion• except that for an appropriation of less than 

100 ~allons per minute, the department shall issue a 

certificate of Mater right• 

(3) A permit is not required before constructing an 

impoundment nr oit and appropriating water for use by 

livestock if the ~aximum capacity of the impoundment or pit 

is less than 15 acre-~eet and the appropriation is ~~ 

lD--~~L•=L•2t--~ec __ ~at--AnD-~ from a source other than a 

perennial flowing stream, and the impoundment or pit is to 

be co,structed on and will be accessible to a parcel of land 

that is owned or under the control Of the applicant and that 

is 4J acres or larger. As used in this subsection, a 

perennial flowing stream means a stream which historically 

-11- SB 370 
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has flowed continuously at all seasons of the year. durinq 

dry as well as wet years• However, within 60 days after 

constructing the impoundment or pitt the appropriator shall 

apply for a permit as prescriOed by this pdrt• Upon receipt 

of a correct and co~plete application for a stockwater 

provisional permit, tt'le department shall t.hen aut.olllaticall y 

issue a provisional permit. tf the department determines 

after a hearing that the riqhts of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and n3V then make the permit subject to such terms. 

condition sot restrictions, or limitations it considers 

nec~ssary to protect the rights of other appropriators• 

(4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adoptad by the board under 85-Z-113•" 

Section 9. Section 85-Z-307• MCAt is amended ta read: 

"85-2-307. Notice of application. (1) Upon receipt of 

a pro~er application ~or a permit, the department shall 

prepare a notice containing the facts pertinent to thP 

application and shall publish the notice in a newspaper of 

qenf!ral 

for ~ 

circulation 

l. consecutive 

In the area of the source once a ~eek 

weeks. Before the last date of 

publication, the department shall also serve the notice by 

first-class ~ail upon an appro~riator of water or applicant 

-1z- SB 370 
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for ,r holder of a permit who• according to the records of 

the department 9 may be affected by the proposed 

appro~riation. A notice shall also be served upon any public 

aqency that has reserved waters in the source under 

85-2-316. The department may, in Its discretion• also serve 

noticP. upon any state agency or other person the department 

feels ~ay be interested In or affected by the proposed 

appro~riation. The deoartment shall file in its records 

proof ~f service by affidavit of the publisher in the case 

of n~tice by publication and by its own affidnvit in the 

case ~f service by mail. 

(Z) The notice shall state tnat by a date set by the 

department (not less than ~9 12 days or more than 6U days 

dft~r the last date of ~ublication) persons may file with 

the d~~artment written objections to the application. 

{3) The requirements of subsections (1) and (2) of 

this section do not apply if the department finds. on the 

basi~ of information reasonably available to it• that the 

appro~riation as proposed in the application will not 

a~ver~ely affect the rights of other persons." 

S?.ction to. Section 85-2-308• MCA, is amended to read: 

•a5-2-308. Objections. (1) An obJeCtion to an 

appli~ation ~u~t be filed by the date specified by the 

depart~ent under 85-2-307(2)• 

tZ) The objection must state the name and address of 

-13- SB 370 
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the objector and facts tending to show that there are no 

unappropriated waters in the proposed sourcew that the 

proposed means of appropriation are inadequate• that the 

p~o~ere,. Matec rightsy-o~-+ft~e~e~t~ of the objector would 

be adversely affected by the proposed appropriation, or--~he 

e8jee~$P--mey--~~e~e--efty--et~er--objee~+e~s-~o-the-~Pe~esed 

epproor+e~To"-he-eo"~Tde~~-rer~+nent tba~_tbe __ QLQpQ~d--u~ 

~f--~~te~--l~oot_a_be~fi~ial_~e£_oc_tcat~~~~eg_u~ 

~ill_iota~!e£e __ ua~e~ooablx--~ltb __ atbeL--~aD~~~--~ 

dexelcomeots_fD~-~bi~b_a_Qe~mit-D~-beea_issu~-DL-fgL_~ 

wate£_U~s-beeo_£ese~xe~·" 

Section 11. Section 85-2-311• ."1CA.w is amendeo to read: 

•as-2-311. Criteria for issuance o£ p@rmit. The 

dep"rtment shall issue a permit if: 

(1) there are unappropriated waters in the source of 

supply: 

(a) at times when the water can be put to the use 

prooosed by the ap~licanti 

(b) in the amount tMe aoplicant seeks to appropridte; 

and 

(c) throuqhout the peri0d during wnich the applicant 

seeks to appropriate. the amount requested is available; 

(?.) the ~ateL rights of a prior appropriator will not 

b9 adversely Mffected; 

(3) the proposed ~enns of diversion, constructiony and 

-14- s~ 370 
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operation of the appropriation works are adequate; 

(4) the proposed use of water is a beneficial use; 

(5) the oroposed use will not interfere unreasonably 

wit~ Jther planned uses or developments for which a permit 

has been issued or for which water has been reserved; 

(!J) an applicant for- an appropria'tion of 10,000 

acre-feet a year or more and 15 cubic feet oer second or 

more oroves by clear and convincing evi-dence that the rights 

of a ~rlor appropriator will not be adversely affected; 

( 7 J except as provided in subsection (6),. the 

applicant proves by substantial credible evidence the 

criteria listed in subsections (1) through (5).• 

Section 12. Section 85-2-312 9 :'1CA• is amend'!d to read: 

"85-2-312. Ter11s of permit. (1) The department ~~tay 

i~sue 3 permit for less than the amount of water requested. 

but in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department may 

require modification of plans and specifications for the 

appropriation or related diversion or construction. It may 

issue a permit subject to ~erms. conditions. restrictions• 

and limitations it considers necessary to protect the rights 

of other appropriators, and it may issue te•porary or 

seascnal permits. A permit shall be ;ss-ued subject to 

existi..'lg riqhts and any final dete·rmioation of t:hose rights 

-15- SB 31'0 
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made Jnder this chapter. 

(2) The department may limit the time for commencement 

of the appropriation works. completion of construction• and 

actual application of the water to th~ 

use. In fixing those time liMits• 

proposed beneficial 

the department shall 

consijer the cost and magnitude of the project• the 

engin~ering 3nd physical features to be encountered• and. on 

projects designed for gradual development and gradually 

incre3s~d use of Hater• the ti~e rea~onably necessary for 

that gradual development and incr~ased use. For good cause 

shown by the permitteey the depart•ent may in its discretion 

reaso,ably eKtend ti~ limits. 

(3) The original of the permit shall oe sent to thP 

eou"~--e~e~~--en~-~ee&Pder-+"-~~e-eou"~y-wfte~e-~he-po*"e-~+ 

d+•er~+en--or--p~eee--e~--ase--+~--+oea~e~--~8~--~ecor~et+en 

pe~mit~~e' and a copy shall be kept in the office oY the 

department in Helena. ~~~~--reeordet+eny--~fte--e+er~--8ftd 

r~eo~e~-sha++-~end-t~e-pe~m~-to~h·~~~~~~ee. 

L~l--IhB--d~actm~ot--Sball-~axld~-XR-~b~-~D~-~ck 

aad~c~~QCd~c_nf_~~~-WDeC~la_Lb~_ggiot_cL_diyersjoa Q< 

alace_gf_u&a_l&_located __ Quacte~--'BPRC~-aod--ao--~ 

su•macx-ceaoct_uf_all_waxec_cigbx_o~cmLt&L-CeLtl~~_aaa 

~baage ___ auuCQxa!A_-L&&Yta __ Qx--the--d~xaeot _ _wLtblo-~bc 

'QUat¥~· 

Section 13. Section B5-Z-314w MCA• is amended to read: 
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•s5-2-314• Revocation QL~~gn of permit• If 

the ~ork on an appropriation i~ not commenced, prosecuted• 

or co~pleted within the time stated in the permit or an 

e~tension thereof or if the water is not being applied to 

the beneficial use contemplated in the permit or if the 

permit is otherwise not being followed• the department may. 

after ~otice, require the permittee to show cause why the 

permit should not be modlf!AQ_gc revoked. If the permittee 

fails to show sufficient cause, the department ~ay wuglf~QC 

revok? the permit.• 

S2ctlon 14. Section 85-Z-315, MCAt is amended to read: 

•ss-Z-315. Certificate of water riqnt. (l) Upon actual 

ap0lication of water to the proposed beneficial use within 

the time allowed• the per11lttee shall notify the department 

that the appropriation has been properly completed. The 

department may then inspect th~ appropriation. and if it 

deternines that the appropriation has been completed in 

subst~nti al accordance with the permit. it shall issue tn-e 

permittee a c~r~ificate of water riqht• The oriqinal of the 

c~rtific3te shall be sent to tne ee~~~y-e~erk-e"d-~~ee~rle~ 

f~-~~~-eoanty-whe~e+n-the-pe~~t-e~-d+we~~fen-er-pleee-ef-tt~~ 

T~-~ee~~ed-~o~-~eee~de~+e" g&emltt~• and a du~l icate shall 

bl? kept in the office of the department in Helena. A.ftef' 

reeor~~~+e~y--~he--e+er~--e~d--r~ee~ee~---she++---§e~ft---~he 

eer~+ffes~e-to-the-e~repr+etor. 
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(2) Exeep~--e~--proY+eed-+ft-3§-~-~~~y-e-e~~+~~e~e-e~ 

ws~er-r~ght-~ft-&-~ft~~+e~~er-~eu~ee-mey-"~-&e--+~~~ee--p~er 

~e--a--~eftere+-ee~e~~+ftet+eft-uftfter-~ar~i-o~-~h+~-ehs~~er-o~ 

exT~t+n~-~+~hts-+n-thet-~ea~eew l~~-a~~Ltm~o~~ball~~xiae 

LD-t~e-~QUD~¥-~l§£k_aoa_Le~D~d~~-gf_~~e-~~Q~X--~LBlD--tba 

RQiot __ gf __ dl~~L~ioo __ oL--Pla~e __ ot_u~e-~-lo~at~-QYa~tgLlx 

L~oo~tS-aod_an_aODual-~ummaLX-Lepo~~-nf-all_~Ltifi~~e~QI 

~~~L-~i~bt_~~u~d-bX-tbe-de~Ltmeo~_¥ithiD-tb~~untx.• 

Se~tion 15. Section 85-2-~02• ~CAt is amended to ~ead: 

"85-2-402. Changes in app~opriation rights. (1) An 

appro~riator may not chanqe the place of diversion. place of 

use, ourpose of use. or place of storage except as permitted 

under this section and approved by the deo~rtment• 

(2) The department shall approve the proposed change 

if it determines that the proposed change wi11 not adversely 

affect. the rights of other persons. If the depart~nt 

aeter~ines that the pro~osed change might adversely affect 

the riqhts of o~her p~rsons• notice of the proposed change 

shall be given in ~ccor1ance with dS-2-307. If the 

depar~~ent deter~ines that an objection filed bra person 

whose rights may be affected states a valid objection to th~ 

propo~ed change. the department shall hold a hearing thereon 

~rior to its ~pprov~l or dPnial of the proposed change. 

Objecrions shall meet the requirements of 65-2-308(2)• and 

hearing~ shall be held in accordance with 85-2-309. 
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(3) An appropriator of more than 15 cubic feet per 

s~cond may not change the purpose of use of an appropriation 

right from an agricultural O~--l~Ligatiua use to an 

industrial us~. 

(4) The department may approve a chanqe subject to 

such ter~s. conditions, restrictions, and limitations it 

consi1ers necessary to protect the rights of other 

appro:>riat:ors, includinq limitations on the time for 

completion of the change. 

(5} If a change is not completed as approved by the 

department or if the terms, conditionsy restrictions9 and 

limitations of the change approval are 

the department may, after notice 

heari,g, require the appropriator to 

not 

and 

show 

complied with, 

opportunity for 

cause why the 

change approval should not be modifi@d o~ revoked. If thg 

appropriator fails to show sufrtclent cause. the depa~tment 

may modify or revoke the chan9e approval. 

!~1--~ltbau~ _ _gQtainiag___pLia~---aR~~~al---fLam __ tbe 

~epa~t~eot~_gu_app~QQLiata~-max-nat_~~e~-aii_gc~x part af 

ao __ ggp~aaclatioo __ Ligbt __ f~am_-t~--lgo~--to_ wnlcb -11--~ 

aoauct~oaotL-~2ll_tbe-aoPLOaLla1Loo_ciob~tg~~ 

oc ___ to ___ otb:L--laa~~-_Q~_make __ t~--APRLOaLiatlRa--~iobt 

~cteoaot-1D-D1b~~-Lao~~_rbe-d~eat_~a11 aRPro~-t~ 

ocoaosed_cba~-Lf-Lt-de~mloe&-tbat __ tbe _ _p~osea change 

will-not_a~ecselx_affect_tte_.~c_c~a_af_ot~L-P&L~~ 
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if __ tna-~eaactmeot_detecmioe&-tnat_tnD-ocoa~eo_~_mtgbt 

aaxe~~elx-affect-tb~atec-LiDb~-Df-atbeL--~~~ce 

af __ tb~--ocoaa~ed __ ctaooe __ must __ be_oi¥&a_io_accac~oce_wltb 

a~=2=J01s--if __ tbe __ aeaactment_-tbeo __ detecmioe~---1bat ___ ag 

abjectioa __ filed--bX--a--aec~--who~e-~teL __ cLQht~¥-~ 

affectad_sta~~-a-xaLld_~ectloo_to _ _tbe __ gLORO~d--ebaaoe~ 

tbe __ deaactmeat _ _sball__bold __ a_beacioo-tbeceoo_~c_ta-it~ 

aoocoxal_oc_deoial_ot_tbe_pLDQo~d_cbaoge~-_abjectiQns must 

meet_tbe_ceouicemeoti-Of-B2=2=~~-aod_beaclo~-~-be-Deld 

io_gccocaaoce_wltb_~2=2:J02a 

Lil--Ibe __ acioioal _ _cf__a_cbaaoe_aoaLDXAl-l~~bx-tbe 

~e~~ctmeot_mu~t-be_seot_tg-tbe_a~~~aot~--aaa__a__a~iicut~ 

mu~t-De-Ke~t_io-tbe-2ffice_of_t~-deuactmeot_lD-tieleoa. 

L~l--6--oec~ao_-bolatoo __ ao_-lssued __ gecmlt--DL--cbao~ 

a~~co~al-tbat-ba~_oot_Qeea_oecfected-max-Cbaoo~-tne glace of 

dl~ec~loo~-ola~e-of_use~-aucoo~e_of_u~e~_gc_~lace_at~Lacau~ 

bx __ fillog __ aa __ ag~llcation _ _tac_-ChaOQe--CU~ot--to--tn~ 

~ec1..iao.z.• 

Section 16. Section 85-2-403, MCA• is amended to read: 

"85-2-~03. Transfer of appropri~tfon right. trt ThP. 

right to use water nft~er-e-~e~m•~-~--eer~+~ee~~--e#--we~e~ 

r~ght shall pass with a conveyance of the land or transfer 

by OJP- rat 1 on of 1 aw, unless specifically exempted therefroat. 

All transfers of interests in appropriation rights shall be 

without loss of priority. 
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t~t--~he--person--reee+¥+n~--~he-8~,pe~~~~+en-+ft~ere~~ 

she+}-f++e-wt~h-~he-depe~~nt-ne~+ee-6+-~fte-~P~ftsfe~--&n--e 

~e~.-preser+eed-by-~he-deper~.ent~:Bb±ch:aa2t=±Dcludc:Dat:i2 

DDt::ltmit~d::tD::tbC:DD~~~d:si#DDt~:Af:tba=:eanaf~~ 

and:tb~=~naf~~c:· 

t~t--w+~he~e--e~e+ft+ft~---pr+er---e,pre¥e+---frOM---~he 

~ep8~.e~y-a~-epproprTetor-mey-net-~ever-~++-er-afty-pert-e~ 

a"--~proprT~+en--r+~ht--frem-~he--+8n~--te--w"~e"--+t--+~ 

appu~~eftefttT~e+~-~~-e~ppepr+e~oft-rfgh~-for-o~her-parpo~es 

er--e&--o~fter--~e"~sy--e•--•ake--~he---eppro~r+et+on---r+ght 

epp~rtefteftt-te-ether-+and~-~he-depert•eft~-§ha~+-ap~Pe¥e-~he 

~ro~e~e~--e~Sft9e--+~--+t-determ+"es-that-~he-proposed-ehan9e 

w++~-"ot-edYerse+y-effeet-the-r+ght~-of--othe~--per~on~.--~+ 

~he--~e~a~~ment--de~e~m•n@~--~ftet--t"e-~pepe~ed-eh~n~-m+gh~ 

edye~se+y-e~+ee~-~he-r+~h~s-ef-ether-pe~~oft~y-net+ee-ef--the 

prooo~ed--ehenge-~he++-be-g+¥eft-+n-eeeordene~-w+~ft-8§-r-3e~. 

ff-t~-deper~m@nt-~hen-de~erm+ne~-~hat-en-ehjeet+on-~++ed-8y 

~-pe~on--•ho~e--r+~~s--aey--be--effeeted--stete~--a--¥8+Te 

ohjee~+on--~o-~he-prepesed-eftftn~y-the-depePtmen~-she++-ne+d 

e-h@e~~n~-~hereen-pr+e~-~o-+~§-Ap~~ewe+--o~--den+e+--e~--the 

~·0~1~ee--ehen~ew--eh;ee~en§-•he++-~eet-~he-peqH+~emen~s-ef 

e~-~-398f~t-end-hee~~"~~-she++-be-hefd--+n--eeeordenee--w+th 

e~-~-3a9• f~:=d~a~meot==~botl::~~od=oo:o~koaai~d~o~=a£ 

~~~~tot:af:a::ft~d=:t~o~~=ta::tb~==~aa~f~~==ADd::t~ 

t~oo%f~~~•~=:aad::a::daat~~=ma~t:aa:kaat:to:t~:afft~:af 
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~b~=~~~-~~=to:da~aaa• 

~~W-Sftii~~. Sectlon 17. Pe•mit actlon in highly 

appropriated basins or subbasins. (1) The legislatur~ may, 

by la~ 9 preclude permit applications, or the department may 

by r'Jle reject permit applications or modify or condition 

permits issued in a highly appropriated basin or subbasin. 

{2) A rule may b~ adopted under this section only upon 

a petition signed by at least 251 or lOt whichever is less, 

of th~ users of w~ter in the source of supply within a basin 

or suboasin. The petition must be in a form as prescribed by 

the department and must allege facts sho~ing that throughout 

or at certain times of the year or for certain beneficial 

uses: 

~ 3) there are no unappropriated waters in the source 

of sunpl y; 

(b) the rights of prior appropriators wi 11 be 

adver~aly affected; or 

(c) further uses will interfere unreasonably with 

other olanned uses or developments for which a permit has 

been issued or for which water has been reserved. 

{3) rilthin 60 days after suh~nission of a petition, the 

department shall: 

{a) deny the petition in ~riting, stating its reasons 

for d~ni31; 

fb) inform th~ petitioners that the Wepartment must 

-22- SB 370 
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study the allegations further before denying or proceeding 

furth'i?r with the petition-; or 

(c) initiate rulemaking proce~dinqs in accordnnce with 

2-4-3JZ through 2-4-305. 

(4) fitle 2, chapter~~' parts 1 through 4, govern 

6 rul~mekinq proceedings conducted under this section, except 

7 that in addition to the notice requirements of those parts 9 

8 the departMent notice of the rulemaking hearinq must be 

9 published at least once in each week for 3 successive weeks, 

10 not less than 30 days before the date of the hearing., in a 

11 newspaper of qeneral circulation in the county or counties 

12 in which the source is located. The departaent shall serve 

13 bV tnai 1 a copy of the notice not less than 30 days before 

1~ the h~dring upon each person or public agencr known from the 

15 examination of the records of the department to be a 

16 claimantt appropriator, or permitholder of water in the 

17 sourca. 

18 ~~~-S£~110«& Sec~ion 16. Codification instruction. 

19 SP.ction 17 is intended to be codified as an integral part of 

20 Title 85, chapter 2, and the provisions of Tit1e 85r chapter 

21 2~ ap~ly to section 17. 

22 tlEH-SfLilQUa Section 19• Severability. If a part of 

23 this act is invalid, all valiO parts that are severable fro• 

24 the i1valid part remain in effect. If a part of this act is 

25 Invalid in one or more of its applications, the part remains 
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in eff~ct in all valid apolications that are saverab1e from 

the i~valid applications. 

~f~-~fkllQ~a Section 20. Effective date. This dCt is 

effective on passage and approval. 

-End-

-2't- SB 37C 



48th Legislature SB 370 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

1~ 

16 

11 

STATEMENT OF INTENT 

SENATE BILL 370 

Senate Agriculture, livestock and Irrigation Committee 

A state•ent of intent is required for this bill because 

it delegat~s rulemakihg authority to the Department of 

Natural Resources and Conservation in sections 1 and 17. 

The intent Is to provide the Depart .. nt with the 

authority to adopt rules necessary to reject, 

applications 

llodify, or 

In highly condition water USB perait 

appropriated basins or subbasins. A rule may only be adopted 

under this section upon a petition signed by a certain 

percentage of water users in the source of supply or by 

direction of the Legislature. The petition •ust allege 

certain facts showing the need for the adoption of a rule. 

The Oepart•ent •ust act on the petition within 60 days by: 

denying the petition and providing reasons to the 

18 petitioners; infor•ing the petitioners that additional study 

19 of the allegations Is necessary before denying or proceeding 

ZO with tne petition; or initiating the ruleMaking proceeding. 

21 The rulemaklng procedure •ust follow the notice require•ents 

2Z of the Montana Administrative Procedure ~ct and in addition 

23 the o~partment must publish notice of the rule.aking hearing 

24 once a waek for three successive weeks in a newspaper of 

25 general circulation in which the source is loca~ed• and also 
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SB 370 

serve an Individual copy of the notice on any known water 

<lght holder in the source of supply according to the 

Oepart~ent•s records. 

This bill also delegates ruleeaking authority to the 

Soard of Natural Resources and Conserva~lon in section 2. 

The Intent is to provide the Board with the authority 

to adopt• through rules 9 fees to be paid by applicants 9 

petitioners, and others for services provided. Fees could be 

adopted for: rulemaklng 

condition water use 

hearings 

per• it 

to reject 9 

applications 

~nodify, or 

In highly 

appropriated basins or subbasins; adalnistratfve hearings 

conducted by the Department ~o settle objections to per•lt 

or change applications; costs incurred during the field 

investigation of a complaint against a peraittee and related 

revocation proceedings; and for costs incurred in the field 

verification of issued and completed perMits and change 

approvals. 
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SENATE BILL ~0· 370 

INTROOUCEO BY ETCHART• GALT, LANE, 

OCHSNER, ASAY, HANUEL, SPAETH 

BY REQUEST OF THE DEPARTMENT OF NATURAL 

RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIF1 CERTAIN LAWS RELATING TO SURFACE ANO GROUND WATER; 

AMENDING SECTIONS 85-2-112, 85-2-113, 85-2-123, 85-2-124, 

BS-2-236, 85-2-302, 85-2-303, 85-2-306 THROUGH 85-2-308, 

85-Z-311, 85-2-312. 85-Z-314, ~5-Z-315, 85-2-402, AND 

85-Z-4~3, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section t. Section 85-2-lllt MCAt is amend~d to read: 

"85-2-112. Department duties. The department shall: 

(1) enforce and administer this chapter and rules 

adopt2d by tt1e board under 85-Z-ll3t subject to the powers 

and duties of the supre~e court under 3-7-Z04; 

(l) prescrihe procedures, forms, and requirements for 

ao?l ications, permits, certificates, dee~e~e~+eft~Y claims of 

existi,q rightst and proceedings under this chapter and 

prescribe the information to be contained in any 

application• d~e~ere~+efty claim of existing riqht, or other 

docu~~nt to be filed with the department under this chapter 
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not inconsist~nt with the requirements of this chapter; 

(3) establish and keep in its Helena office a 

centralized record system of all existinQ rights and a 

public record of permits• certificates, dee+ars~+oftsy clai•s 

of existing riqhts. ap~licationst and other document~ filed 

In Its office under this chapter; 

(4) cooperate wltht assist, advise. and coordinate 

plans and activities with the federal, state, and local 

agencies in matters relating to this chapter; 

(5) upon request by any person, cooperate with, 

assist, and advise that person in Matters pertaining to 

measuring ~ater or filing d~e+eP~~T~"~-w+~h--~he--dep&r~me~ 

or claims of existing rights with a district court under 

this chapter l. 

LQl--A~~~--LUl~~--~~~~aL¥--1~--L~j&~11--mo41L~O£ 

~nditiDD--P&LWit_a~li~Qtin~_lo_bigblx_aQQLOPLia~g_QaaL~ 

nt-~ubba~i~-a~-ntnxid&~-ln-Li&~n-llJ•" 

Section 2. Section 85·2-113, MCA, is amended to read: 

•ss-2-113. Board po~ers and duties. (1) The board may 

prescribe f@es or service charges for any oublic service 

rendered by the d~partment under this cnapter~ including bat 

aat.=::.ltmi:.te.ci=ta fees for the filing of applications or for 

the issuance of permits and certificates 1 __ fac __ LUl~maklng 

neatilQ~ __ und&t--L~&~ti~O--llJ1--fO£_a~wioi~ttatix~bnaLlogs 

~nuducted_uudet_t~is_cbaatnt1-f~-icxestioaLinn~--~a~ncaiun 
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Q§~mit_-~§XQ~~tiDD1--fD~--ti~ld--X§~if~tiDD--D1-~~_aug 

~nmol~t~d-R~~mitL1_aag_all_~baa~e-~n~xal~· There shall be 

no f~es for tft~--f++?nq-ef-dee~~e~+en~-er-foT any action 

taken by the department at the request of the water judge &r 

Per-~e-+ss~&ftee-ef-eer~~~ee~e,-ef-ew+~~+nq-~+~n~~ 08--ECR 

1Uf-IS~U6~~E_Qf-'f8ILElkAifS-Uf~XlSI~&-8~I~· 

(2) The board may adopt rules necessary to imple~nt 

and carry out the purposes and provisions o~ this chapter. 

These rules may include but are not limited to rules to: 

fa) govern the issuance ~nd terms of interim permits 

authorizing an applicant for a regular permit under this 

chapter to begin appropriating water imMediately, pen~inq 

final approval or denial by the department of the 

appli:ation for a regu,ar permit; 

(b) require the owner or operator of appropriation 

facilities to install and maintain suitable controlling and 

•easuring devices. exceot that the board may not require a 

meter on a vater well outside of a controlled groundwater 

area or proposed controlled groundwater area unless the 

maxlw~m y+e+d &Q~atiaa of the we11 is in excess of 100 

gallons a minute; 

(c) require the 

facilities to report to 

measuring devices at 

owner or operator of appropriation 

the department the readings of 

reasonable intervals and to file 

reports on appropriations; and 

-3- 58 370 
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(d) regulate the construction 9 u~e, and sealing of 

wells to prevent the waste• contamination• or pollution ot 

groundii'ater. 

(3) The board s~all adopt rutes providinq for an•1 

gover~ing temoorary emergency appropriations. without prior 

application for a p~rmit. necessary to protect Jives or 

property•" 

Section 3. Section 85-Z-123 9 MCA 9 is amended to redd: 

"B5-2-123. Ceposit of fees and penalties. txcept as 

provided in 85-Z-124• all fees and penalties collected under 

this chapter shall be deposited in the sta~e-gefterft+-~bn~ 

¥atee-~1gbt-~QacQQ~~tiQU-a~~~Dt-~t~bl~bed __ iD--d2=~=31B· 

All panalties or ffnes i~posed by any court for a violation 

of tnis chapter shall be deposited in the general fund of 

the county wnere the court pr~sides and shall be disposed of 

in th~ saMe manner as any other penalty or fine.• 

Saction 4• ~ection 85-2-124 9 ~CAY is amended to read; 

"85-2-124· Fees for environ~ental Impact St4tements. 

(1) Whenever the department determines that the filing of an 

application (or a combination of applications} for a permit 

or approval under this chapter requires the preparation of 

an environmental impact statement as prescribed by the 

Montana Environmental Polley 4ct and the application (or 

combi13tion of applicationst involves the use of 10.000 or 

more acre-feet: per year or 15 or more cubic feet per second 

-~- ss no 
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of water, the applicant shall pay to the departeent the fee 

prescribed in this section. The depart•ent shall notify the 

applicant in writing wJthin ~e 2Q days of receipt of a 

corre~t and complete application (or a combination of 

applic~tions) if it determines that an environmental 

state~ent and fee is required. 

impact 

( 2 J upon notif'ication by the department under 

subsection (1), the aupl icant shall pay a fee based upon the 

estimated cost of constructing, repairingy or changing the 

appro~riation and diversion facilities as herein provided. 

The m~ximu~ fee that shall be paid to the department may not 

exceed the fees set forth in the follo•ing declining scale: 

2% of the estimated cost up to Sl million; plus 1% of the 

estimated cost over Sl million and up to $l0 million; plus 

1/2 ~f 1~ of the estimated cost over SZO million and up to 

SlOO ~ill ion; plus 1/4 of 1~ of the estimated cost over $100 

nillion and up to $100 ~lllion; plus 1/d of 1% of the 

estimated cost over S300 million. The fee shall be 

deposited in the earmarked revenue fund to be used by the 

departiDent only to comply with the Montana Environmental 

Polic( Act in connection with t~e application(s). ~ny 

amount5 paid by the applicant but not actu~lly expended by 

the d~partment shall be refunded to the applicant. 

(3) The department and the applicant may determine by 

aqreenent the estimated cost of any facility for purposes of 
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computing the aMount of the fee to be paid to the-department 

by the ~pplicant. The departMent •ay contract with an 

applicant tor: 

(a) the development of info~mation by the applicant or 

a third party on behalf of the deoartment and the applicant 

concerning the environmental impact of any proposed activity 

under an application; 

(b) the division of responsibility between the 

department and an applicant for supervision over, control 

of, a:""td pa.,ment for the development of information by the 

applic~nt or a third party on behalf of the department and 

the an~licant under any such contract or contracts; 

(c) the use or nonuse of a fee or any part thereof 

paid to the department by an ap·;ll ic.?lnt. 

(4) Any payments made to the department or any third 

party by an applicant under any such contract or contracts 

sJ-\all be credited aqainst any fee the applicant must pay 

hereu11er. The deoartment and the applicant may agree on 

additional credits against the fee for environmental wo~k 

perfo!""'Red 

( ~) 

by the ~pplicant at ~he applicant's own expense. 

No fee us prescribed by this section may b~ 

assessed aqainst an 

the ~prlicant has 

apolicant for a permit or approval if 

also filed an ap~lication for a 

certificat~ of environmental co~patibility or public need 

pursu~nt to the ~ontana Major f~cility Siting Act, and the 

-6- SB 370 
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approJriation or u;e of water in~olved in the application(s) 

for oermit or aporoval has been or will be studied by the 

depart•ent pursuant to that act. 

(~) This section shall apply to all applications, 

pendi~4 or hereinafter filedy for which the department has 

not. ~s of April q, 1975, commenced writing an environmental 

impact statement. This section shall not apply to any 

application, the fee for which would not exceed $2,500. 

{7} Failure to submit the fee as required by this 

secti~n shall void th~ application(s). 

[B) The departMent may, in its discretion• rely upon 

the ~nvironDental studies, investigations, reports, and 

assessMents made by any other state agency or any person, 

including any applicant. in the preparation of its 

environMental impact statement.• 

S2ctlon 5. Section 85-Z-236• MC4 9 is amended to read: 

•a5-2-236o Certificate of water right. LLl When a 

final decree is entered, the water judge shall send a copy 

to t,e department. The department shall on the basis of the 

final decree Issue a certificate of water right to each 

perso~ decreed an existing right. The original of the 

certificate sMall De sent to the ~eun~y-e~e~~--snd--peeerder 

o~--~~e--eoan~y-where-~he-~e+nt-o~-ft+we~s+e~-ep-p+eee-eF-ase 

~-+o~e~ed-for-r~ordetfoft peL~D--~•bgm_-Lbe_-LLgDt__is 

~~ed• The department shall keep 3 copy of the certificate 
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in tt~; office in H'!lena. Af:t!et"-reeor8&1~ .. ;.el'ty-'t.t'le-e.J.ef"oh-e,e 

reeor~e~-~he++-sen~-~he-eer~+f+ee't.e-~o-~"4!--pe~~~--to--w~em 

~he-r+qht-+~-dee~eed• 

1~1--Ibe__dePaLtm~Dt-~~11-~~lge_tg_tb~-~UD~-~leLt 

and_L~~oLaeL_gt_tbe~guotx-•b~elo_tbe_pglot-Dt-dixe~D-QL 

pla~e_pt_u~e_Li-lo~a~d-_guaLteLl¥- reports ang __ aa__auoual 

~uama~x--~epgLt-Dt-all~&Ltltl~At~-Dt_~atiC-Lloat-l~~uea-bx 

tbe_QapaLtmeat_MitblD-tbe-~YDtXA• 

Section 6. Section 85-2-302 9 MCA 9 is amended to read: 

"85-2-30Z. Application for permit• Except as otherwise 

provided in (1) eftd-t~t tbLPUQb-Lll of 85-2-306, d p~rson 

may not appropriate water or commence construction of 

diversion. impoundment, withdrawal, or distribution works 

therefJr except by applying for and receiving a permit from 

the department. The app1 I cation shall be made an a form 

prescribed by the department. The department shall make the 

' forms available th~ouqh its offices and the offices of the 

county clerk and recorders. The department shall return ~ 

d<ef4t!ctive application for correction or completion together 

with the rea$ons for returntnq it. An application does not 

los~ priority of filing because of defects, if the 

application is corrected, completed, and refiled with the 

depart~ent within 30 days after its return to the ap0lic~nt 

or within a further time as the depart!Went may allow. If an 

ap;Jl ication is not: correc·ted and completed within 30 days or 
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withi1 a further time as the department allows, up to ~8 l 

months, the ~riority date of the application shall be the 

date of refilinq the ap?lication witn the corrections wi~h 

the ~apartment. An application not corrected within •e l 

months shall be ter•inated.• 

Section 1. Section 85-2-303• MCA, is amended to read: 

~85-Z-303. Per•it for conversion of nonproductive oil 

or gas well· ~person who desires to convert a nonproductive 

oil or gas well to a wa~er Nell mey-do--se--+~eee+e~e~y--h~~ 

shall file a notice of coMpletion or apply for a permit• 

depenjing on the maximum ~+e~ ~~CiAtlQQ of the well, as 

other~ise prov1ded in this chapter. The date of 

appro~riation shall be the date of filin9 the notice of 

completion or the application for a permit." 

~ection 6. Section 85-2-306• MeA. is amended to read: 

"85-2-306. Excep_tl ons to penni t requ i re~nents. ( 1) 

Outside the boundaries of a controlled groundwater area, a 

permit is not required before appropriating groundwater by 

means of a well or developed spring with a maximum 

aoprooriation of less than 100 gallons oer minute. ~ithin 60 

day~ of completion of the well or developed spring and 

~pproJriatlon of the qround~ater for beneficial use 9 the 

approJriator shall file a notice of completion with the 

depart~ent on a for~ provided by the department ~t its 

offices and at the offices of the county clerk and 
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recorjers. Upon reteipt of the notice, the depart•ent shall 

revie~ the notice and may 9 before issuing a certificate of 

water right• return a defective notice for correction or 

compl~tion, to9ether with the reasons for returning it• A 

notice does not lose priority of filing because of defects, 

if th~ notice is corrected, cOmpleted. and refiled with the 

department within 30 days or within a further time as the 

department may allow. not to exceed 6 Months. If a notice is 

not corrected and completed within the time allowed• the 

priority date of appropriation shall be the date of refiling 

a correct and co~plete notice with the oepartment. A 

certificate of water right may not be issued until ~ correct 

and ~omplete notice has been filed with the department. The 

original of the certificate shall be sent to the county 

clerk and recorder in the county where the point of 

diversion or place of use is located for recordation. The 

department shall keep a copy of the certificate in its 

office in Helena. After recordation. the clerk and recorder 

shall send the certificate to the appropriator. Tne date of 

filirn of the notice of completion is the d3te of priority 

of th?- right. 

f!.) An appropriator of groundwater oy means of a well 

or developed spring. first put to beneficial use between 

Ja~uary lt 19hl, and July 1, 1973• who did not ~ilea notice 

of completion, as required by laws in force prior to April 

-10- SB 370 
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149 198lt with the county clerk. and recorder shall file a 

notic~ of completiont as provided in subsection (1) of this 

s~cti?nt with the departMent to perfect the water right• lne 

flliDo-of_a--~laim _ _gf__axi~tiug__.a.te£ __ ~iollt-_~u~uaot--1Q 

a~=l:ZZl--lS--~uffl~i&ot--DAtl~~_gt_-~etloo~L-tb~ 

~se~tlGDa The priority date of the appropriation shall be 

the date of the fll lng of a not fee as provided in subsection 

( 1) of thIs section o~...tiHl_lliiU...Qf-.tb~fllloli-Df the cl aiJI 

of __ eK~1lDD--~a1C£--Llob.t· An appropriation under this 

subsection is an existing right. and a per•it is not 

required; ho~ever, the departaent shall acknowledge the 

receiot of a correct and complete filing of a notice of 

compl9tion, except that for an appropriation of less than 

100 1allons per Minute 9 the department shall issue a 

certificate of water right• 

(3) A per•it is not required before constructing an 

i~pound~ent or Pit and appropriating water for use by 

livestock if the ~axiMum capacity of the impoundeent or pit 

is less than 15 acre-feet and the appropriation is ~~ban 

lQ __ a~~&=f&e1--2eL--~eaL_-i1DIIL-~ from a source other than a 

perennial flowing stream. and the impoundment or p;t is to 

be co,structed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 4J acres or larger. As used in this sub sect. ion. a 

perennial flowing streallt IDEH1·m; a stream which historically 
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has flowed continuous) y at atl seasons of the yPart durinq 

dry as well as wet years. Howevery within 60 days after 

constructing the impoundment or pit• the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisionaJ permit 9 the depar~ment shall then au~omatically 

issue a provisional permit. If the department determines 

after a hearing that the riqhts of other appropriators have 

been ~r will be adversely affected• it may revoke the permit 

or require the permittee to MOdify the impoundment or pit 

and n~y then make the permit subject to such term~. 

condition'S. restrictions. or limitations it considers 

necessary to protect the rights of other appro~riators. 

(4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113.• 

Section 9. Section 85-2-307, MC-. is amended to read: 

"85-Z-30T. Notice of application. (1) Upon rec~ipt of 

a proper application for a permit• the department shalt 

prepare a notice containing the facts pertinent to the 

application and shall publish the notice in a newspaper of 

general 

for ~ 

circulation in the area of the source once a week 

' consecutive weeks• Before the last ddte of 

publication, the department Sh~ll als~ serve the noti~e by 

first-class mail upon an appropriator of water or ap~licant 

-12- :,~ jfU 
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for ~r holder of a permit who• accordinq to the records of 

the department9 may be affected by the proposed 

approuriation. A notice shall also be served upon any public 

aqency that has reserved waters in the ~ource under 

85-Z-316. The department may 9 in its discretion. also serve 

notic~ upon any state agency or other person the department 

feels Day be interested in or affected by the proposed 

appro'lr iat i o.,. The deoartment shall f i1 e in its records 

proof ~f s2r~ice by affidavit of the publisher in the case 

of n,tice by publication and by its o~n affid~vit in the 

case 1f service by mail. 

(2) The notice shall state tnat by a date set by the 

department (not less than ~9 l~ days or more than 60 days 

aftPr the last date of publication) persons m~y file with 

the d~partment written objections to the application. 

(3) The requirements of subsections (1) and (2) of 

t~is section do not apply if the department finds, on the 

basi~ of information reasonably available to itt that the 

i1ppro'>riation as proposed in the application will not 

artverc;.el v affect the r i qhts of other persons." 

5ection 10. Section 85-2-308, ~CAt is amended to read: 

•s~-2-308. Objections. (l) An obJeCtion to an 

ap~l i:ation must be filed by the date soecified by the 

d~parL"DE."nt under B5-2-307(2). 

t?.J The objection must state the name and addr~ss of 
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the o~jector and facts tending to show that there are no 

unappropriated waters in the propos~d source, that the 

proposed means of appropriation are inadequate, that the 

~Pere~eyy ~at~c rightsy-or-+nteTe~ts of the objector would 

be adversely affected by the proposed appropriation, op--efte 

objee~oT--may--~tete--eny--ethe?--objeet+e"s-~o-~he-~~oposed 

epp~o~~•etten-he-eenstde~s-pe~ttftent tb§t-tbe __ ~LQgg~d--YAe 

gf __ .ateL--lA-U2t_a_ggugfi~~-YA~2L-tbat_tbg_~~gd_yAg 

~ill_iotecte~--unLeasgnabl¥--~itb--u1beL--2laoo~YA§A--2L 

de~elQ~meots_{QL-~b~b_a_ugLmit-baA-beeD-iSSU~-gL_(QL_~~b 

wateL_oas_beeo_LeAeLMea.• 

Section 11. 

• ~5-2-311. 

department- snail 

Section 85-2-3llt .~CA 9 is amended to read: 

Criteria for issuance o£ p@rmit. The 

issue a oermit if: 

(1) there are unappropriated waters in the source of 

supply: 

(a) at tfmes when the •ater ca~ be put to the us~ 

procu~ed by the ap~licant; 

(h) in th~ ~mount t~e aoplicant seeks to ~pproprldte; 

and 

{c) throuqhout the period during wnich the applicant 

s~eks to appropri~te, the amount requested is available; 

r~) the uat~~ rights of a prior appropriator will not 

b~ 3dversely ~ffected; 

(3) the ~roposed ~e~ns of diversion, construction, and 

-14- S6 370 
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operation of the appropriation works are adequate; 

(~, the proposed use of water Is a beneficial use; 

(5) the proposed use will not interfere unreasonably 

with ~ther planned uses or developments for which a permit 

hes been issued or for which water has been reserved; 

f6) an applicant for an appropriation of 10,000 

acre-feet a year or .are and 15 cubic feet per second or 

•ore oroves by clear and convincing evidence that the rights 

of a ~rior appropriator wfll not be adversely affected; 

(7) except as provided in subsection (6), the 

applicant proves by substantial credible evidence the 

criteria listed in subsections (1} through (51•" 

Section 12. Section 8S-l-312t ~CA9 is amended to read: 

•a5-Z-Jl2. Ter•s of permit. (1) The depart.ent •ay 

issue ~ permit for less than the amount of water requested• 

but in no case .ay it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The depart•ent may 

require Modification of plans and specifications for the 

appropriation or related diversion or construction. It may 

issue a per•it subject to terms. conditions. restrictions. 

and limitations it considers necessary to protect the rights 

of other appropriators, and It may issue teMporary or 

seasonal permits. A permit shall be issued subject to 

existi~g rights and any flna1 determination of those rights 
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made ~nder this chapter. 

(2) The department ~ay limit the time for commencement 

of the appropriation works 9 completion of construction, and 

actual applica~ion of the water to the proposed beneficial 

use. In fixing those tiMe liMits, the depart•ent shall 

consijer the cost and Magnitude of the project 9 the 

engineering and physical features to be encountered. and 9 on 

projects designed for gradual develop•ent and gradually 

increased use of water, the tl111e reasonably necessary for 

that gradual develop•ent and increased use. For good cause 

shown by the permittee• the depart•ent •ay in its discretion 

reaso~ably extend ~iae liMits. 

(3) The original of the p~rmit shall be sent to th~ 

ee~ftty--e+e~~--and-~ee~~r-+n-~he-eoun~y-w~e~e-the-pe+~~-o+ 

d+Yer~+eft--or--p•a~e--~--use--+s--+o~ed--for--~eeo~da~+on 

p~cmlttee• and a copy shall be kept in the office of the 

depart•ent in He 1 ena_. A~'t..--reeordttt::+efty--'the--e+et--tc:--&nd 

ree~e~-she++-~end-~he-pe~m~-~~he-?er.+~~eew 

LiL _ _rne__a~tmeDt-~~11-QLQXLae_tp_tbe_~atx-~gL~ 

iiDII-J:a(;DJ:ae.Lilf-t.be~Dtl!-llib!lU:l D the DQ.iDt-!lf-Al..lt£u.i.mLW: 

alac:a_af_u~e-l~-lac:at~d--QUac:teLlx--~:epgc~ana--iiD __ annuAl 

~ummacx-e~~c:t_af_all_Ma~_clJttL-QecmLti~ec:tl~te~_aaa 

c:baage ___ appcaxaLi--ls~ed~--tUc--deoac:tweot~bln--tbe 

~ouotxa.• 

Section 13• Section 85-2-3149 MCA, is aMended to read: 

-16- 58 370 
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•a5-2-314. Revocation 2t-~i~DD of permit. If 

~he ~ork on an appropriation is not coMmenced, prosecuted• 

or co~pleted within the time stated In the permit or an 

extension thereof or if the water is not oeing applied to 

the beneflcf~l use contemplated in the permit or if the 

permit is otherwise not being followed• the department may, 

after ~otlce, require the per~ittee to show cause why the 

per~it should not be aQdified_gc revoked. If the permittee 

fails to show sufficient cause, the department ~ay mudif¥-a£ 

revok~ the permit•• 

Section 1~. Section B5-Z-315t HCAt is a•ended to read: 

•s5-2-3t5. Certificate of water right. (1) Upon actual 

application of water to the proposed beneficial use within 

the time a11o~ed• the permittee shall notify the department 

that the appropriation has been properly completed. Th~ 

department may then insp~ct the appropriation. and It it 

determines that the appropriation has been completed in 

substantial accordance with the permit~ it shall issue the 

permittee a certificate of water riqht• The oriqinal of the 

certific~te shall be sent to tne eoa"~y-e~e~k-A"d-~eeerdeT 

+~-~h~-eou"tT-•h~~~+"-the-~e+"t-of-d+~e~s+e~-e~-p+eee-e~-a~e 

~~-+ee~~e~-for-reeerde~+Oft DeLBittae' and a du~l icate shall 

be kept in the office of the department in Helena. A+ter 

ree~r~st+e"y--~~e--e~erk--e"d--reeor~er---~h~~~---se"d---tfte 

eer~+fTes~e-to-~he-epP~epr+e~erw 
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(2) E•eept--e~--pre~+~e~-~n-8§-~-~+~y-e-ee~t•~~e~e-e~ 

water-r+~ht-+ft-e-~ert+ea+er-~ea~ee-mey-ft&~-~e--+s~uee--~r+er 

~e--e--geftera+-~eter~+ftftt+eft-aft~e~~e~t-~-e~-th+s-ehep~er-e~ 

eM~~~fn~-~+qh~s-+n-~ha~-~earee• Ih&-a~Ltm~at~ball_pLQ~Q£ 

ta_tbe-~aunt¥-~le~k_aad_~e~aLdeL-gL_tb~~QUDt¥--~e~~a__t~ 

aniat __ af-_di~e~&lao __ a~--ala~e--af-u&e-~-l~at~~~t§Llx 

Lcaa~t~_aaa_aa_aaaual_~umma~¥-~~aLt_af-atl_ke~ti!i~ate~ 

.ate~-~l~b1-l&~ued-b¥-tb~deP2~tm~at_~itbln-tb~~uut¥.• 

Section 15· Section 85-Z-402, MCA~ is amended to read: 

• 85-2-402. Changes in appropriation r i ght's• ( 11 An 

appropriator may not chanqe the place of diversion~ place of 

use, purpose of use. or place of storage except as perMitted 

under ~his section and approved by the deo~rt~ent. 

(2) The department shall approve the proposed change 

if it determines that the proposed change will not adversely 

affect the riohts of other persons. If the departm~nt 

deter~ines that the prooosed change might adversely affect 

the riqhts of o~her person~, notice of the proposed change 

st1all be given in accordance with 85-2-307. If the 

depar•~ent determines that an objection filed by a person 

whos~ right~ may be affected states a valid objection to the 

proposed ch~nqe, the department 5ha11 hold a hearing thereon 

orior to its ~pproval or dflnial of the proposed change. 

Ubj~ctions shall meet the requirements of 85-2-308(2)~ and 

hearings shall be held in accordance with BS-2-309. 

-!A- sa 370 
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(3) An appropriator of more than 15 cubic feet per 

second may not change the purpose of use of an appropriation 

right from an agricultural a.t __ luillat.illa use to an 

industrial use. 

{4) The department may approve a chanqe subject to 

such terms, conditions, restrictions, and limitations it 

consi1ers necessary to protect the rights of other 

appro::-riators, including limitations on the time for 

completion of the change. 

f5) If a change is not completed as approved by the 

department or if the terms, conditionsy restrictions, and 

limitations of the change approval are not complied with• 

the depart~ent may, after notice and opportunity for 

heari19t require the appropriator to show cause why the 

chang~ aoproval should not be modified or revoked. IF the 

appropriator fails to show sufficient c~use. the department 

may modify or revoke the chanoe approval. 

L~l--•Ltbaux_ __ abtalolag __ ~.t---AR~.ta~dl---f.tllw--t~ 

~e~a.ttmeat~_aa_a~~.ta~latDL_max_aat_~e~e.t_all_a.t~o¥-Pa.tt-llf 

ao __ ao~.tao.tlatloa _ _.tlgbt__t.c:am--tbe __ lana __ ta wb!cb_-it __ iA 

aaou.ttaaaot~_aell_t~-aao.tao.tlatlaa_~lubt-L2.t-otb~~~e~ 

a.t ___ to ___ atbe.t __ laa~~--~~~--make--tDe--allll.tDa.tldtLPU-_.ti.Qbt 

aoouLteaaot-to_atba.t_Laoa~&-Ibe~tmeot-~ball_apn.tg~_tne 

a.tooa5ed-~baage_lf_lt-dete.c:mloe~-tbat __ tbe _ _a.tllll~~--~ge 

will_oat_aaxec5elx_aLfect_tbe_wate.t_.tl~bt~af_at~.t_Q£.t~~ 
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lf __ tha-deoa.ttmeat_dete.tmloe~tbat-tbe-DLllll~ea_~~_mLgbt 

ad~e.t5elx_affect_toe_wate.c:_.tigb~-llf-atbe.t __ a~~--Dati~e 

gf __ tbe __ Q.tllDD~Bd--CDaDD£--m~t--h£-DlXAD-iD-Recl!Ldance_witD 

~~:Z:JQI& __ lf__toe __ dsQa.ttment--tbea __ aetecmlae~---tbat ___ ao 

llblectlDD--filed __ bx__a __ ~~~---oa5B-~eL--Ligbts may ae 

affectad_5tate~_a_xallU-abJtctillll-tD--tbe __ gcoliQ~d--Cbaase~ 

tbe __ aeaa.ttmeot--5ball--Dnld __ a-beaclog-tbe.teaa_g.tlg.c:_ta-l~ 

ano.ta~al_a.t_deaial_llf_tbe_pCIIQll~d-Zbaage&--Ubjec~~__mu~t 

meet_tbe_.teoul.temeot~af_a~l=JaaL-aoU-Oea.tl~-mu~t-be_baLa 

ia_a,~a.tdao~e-witb_§~Z=J02& 

Lil __ Ibe__a.c:lglaAl--Df_-a_,baoge_aoo.ta~~-l~ued-~-tae 

aeoa.ttmeot-mu~t-be_~eot_tg_tbe-auull~aot£ __ aaa __ a__a~l~~te 

mu5t_b~-keut-io_tbe_Dffl~-~~f-tbe_deQa.tLmeot-l~eaa. 

L~l--A--DB.t5llD--Dllldlag __ aa--ls5U~--PB.tmlt __ ll.t __ cbaa~~ 

aoo~D~al-tbat-Da5-oot_~eea_aecfe't~d-max-cbaoge_tbe_Qlace-Df 

Ul~e.tSillD~-OlacB-Df-~£&-OU.tDD~£-Df-U~&-ll.t-Dlak£-l!L-S~.ta~~ 

~X--fillag _ _aa _ _aoollcatlaa _ _ta.t--CnaOge~.t~aot-_ta __ tbis 

~e.c:tioo .. " 

Section 16• Section 85-2-403 9 MCA• is amended to re~d: 

"65-2-403. Transfer of appropriation right. t~t The 

right to use water u"der-e-~e~M~~-or--ee~~~~+ee~e--e~--wft~er 

1"+qh1: sh;:J-)1 pass with a conveyance of the land or transfer 

by op~ration of law• unless specifically exe•pted therefro~. 

All transfers of interests in appropriation rights shall be 

without loss of priority. 
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f~t--~he--~e.Aeft--reee+•+n~--~he-a~p*e~r+e~+en-~~~ere~~ 

~he~t-f++e-w~~-~~e-fteper~men~-fte~+ee-e•~he-~rensfer--en--ft 

torM-~re~e~tbed-by-~he-deper~~ents=abicb:ma2S:i~a:RAt=±2 

~a~==it.t~ed==~==tbc:~a~ei~d:staD2tuea2:~b~AD2£~~ 

a~d:tbc:tea~eeae• 

t~t--w•~hou~--eb~&~ft+ft!---pr+e~---epp~o•e•---fpea---~he 

eepsrtmen~.-e~-e~~~epr+e~er-Mfty-ne~-~e¥er-d~+-e~-any-pe~t-e+ 

~"--sppre~~+~+en--T+q~--fr~--ehe--+en8--~o--wh+eh--Tt--+~ 

e~p~r~efteftey-se++-~~-eppre~~+e~en-r+~ht-for-oeher-p~rpo~e~ 

~--te--~~er--+end~•--&r--Meke--~fte---e~pro~r+et~en---r+~ht 

~p~r~~nene-te-ether-+end~-~he-fte~ert•ent-~hel+-eppreve-tfte 

~P8~e~e~--ehange--+~--+~-~~e~•+nes-~hat-~he-preposed-eh8n~e 

w+~•~o~-edYe~~e+y-nff~e~-~he-~tqh~s-ef--othe~--persftfts•--f~ 

the-~e~e~~•en~--de~erm+ne~--~ftet--~ne-p~epe~ed-ehen~-m+~h~ 

e~ve~~e+y-e~fee~-~~e-r+~h~s-of-~t"e~-per~eft~y-~et+ee-ef--~he 

proe~ed--eheft~e-sft~+~-ee-~+•eft-+n-eeeoreene~-w+th-8§-e-36~• 

ff-~~-~epertmen~-~hen-de~er•+ft~-~~e~-eft-eb;eet+on-tt+ed-&y 

8-pe~on--w~~e--~+~~~--mey--be--affeeted--s~e~es--e--wn++d 

ebjeet+on--to-t~e-~ro~~-~-ehenqey-~he-de~ertme~t-~ha++-no+d 

e-h~orTng-t~ereen-pr+o~-to-+ts-epprove+--er--ee"+e+--~f--the 

p~op~ed--e~on~e·--Bftjee~+o"~-~he++-•eet-~"e-reqa~remen~s-o~ 

as-~-~69t~t-and-heerTng~-~he++-&e-hefft--~~--oeeordoftee--w?th 

&~-~-3a9. fbc::dcA~ac~==~baii=::c~d=cn=ack~aaicd~at:at 

~~~ctat:a£:a::ftied::tea02fce::~a=:tba::~aaafae~~d=:tnc 

~ea~2£cec~~=:a~d::a::duaitaatc:malt=ba:kcat:t~=~ba:affXca=at 
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tbc:~aaetmea~=t~~~iaao•" 

~tW-~~tll~~. Section 17. Permit action In highly 

appropriated basins or subbasins. (1) The leqlslature may~ 

by la~. preclude permit applications, or the depart~ent may 

by r~le reject permit 3pplications or modify or condition 

p~rmits issued in a highly appropriated basin or subbasin. 

(2) A rule ~ay be adopted under this section only upon 

a petition signed by at least 25' or 10, whichever is less, 

of th~ users of w~ter in the source of supply within a basin 

or subQasin. The petition must be in a form a$ prescribed by 

th9 department and must allege facts showing that throughout 

or at certain times of the year or for certain beneficial 

uses: 

~a) there are no unappropriated waters in the source 

of 'iu~ply; 

(o) the rights of prior 

adver~~ly aff~cted; or 

appropriators "'i 11 be 

(c) further uses will interfere unreasonably with 

othet Dlanned uses or developments for which a permit has 

been issued or for which water has been r~served. 

(3) ~ithin 60 days after submission of a petition, the 

departm~nt sn~ll: 

fa) deny the petition in ~riting, statinq its reasons 

for denial; 

fo) inform the petitioners that the depar~ment must 

-22- SB 370 
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study the allegations further before denying· or proceeding 

furth~r with the petition; or 

(c) initiat~ rulemaking proceedinqs in acco~dance with 

2-4-3J2 through 2-4-305. 

(4) Title z, chapter 3 ~' parts 1 through 4, govern 

6 rulemakinq proceedinqs conducted under this section, except 

1 that in addition to the notice requirements of those parts, 

6 the depart•ent notice of the rulemakinq hearing must be 

9 published at least once in each week for 3 successive weeks, 

10 not less than 30 days before the date of the hearing, in a 

11 ne~spaper of qeneral circulation in the county or counties 

12 in which the source is located. The department shall serve 

13 bY Mail a copy of the notice not less than 30 days before 

14 the h~aring upon each pe~son or public agencr known from the 

15 examination of the recoras of the department to be a 

16 claimant, appropriatnr, or permitholder of water in the 

17 sourc2. 

18 ~Eij-~tilO~a Section 18. Codification instruction. 

19 Section 17 is intended to be codified as an integral pdrt of 

20 Title 85, chapter 2, and the provisions of Title as, chapter 

21 2, ap~ly to section 17. 

22 tlEH-SftilO~. Section 19• Severability. If a part of 

23 this act is invalid, all valid parts that are severable from 

Z~ the i1valid part remain in effect. If a part of tnis act is 

25 invalid in one or more of its applications~ the part remains 

-23- ss 37u 
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in eff~ct in all valid applications that are severable fro11• 

the invalid applications. 

~~~-SftllQHa Section zo. Eff~ctive date. This act ts 

effective on passage and approval. 

-End-
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HOUSE NATURAL RESOURCES COMMITTEE AMENDMENTS TO SB 370 
March 18, 1983 

1. Page 14, line 3. 
Following: "the" 
Insert: "property," 

2. Page 14, line 4. 
Following: "rights" 
Insert: ", or interests" 
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STATEMENT OF INTENT 

SENATE BILL 310 

5en3te Agriculture, Livestock and Irrigation co.mittee 

A statement of intent Is required for this bill because 

it del~gates rulemaklng authority to the Department of 

Na>tural Resources and Conservation in sect.ions 1 and 17. 

Tn@ intent is to provide the Department with the 

authority to adopt rules necessary to reject• modify, or 

cont1it ion watl?r use penni t applications in highly 

appropriated basins or subbasins. A rule may only be adopted 

under this section upon a petition signed by a certain 

pPrcentage of water users in the source of supply or by 

dir~ction of the Legislature. The petition must allege 

certain facts showing the need for the adoption of a rule. 

The Department must act on tne petition ~ithin 60 days by: 

denyillg the petition and p~oviding reasons to the 

18 petitioners; lnfor11ing the petitioners that additional study 

lq of the alleqations is necessary before denying or proceeding 

20 with t.he petition; or initiatinq the rulemaking proceeding. 

21 The rulem~kinq procedure ~st follow the notice requirements 

2l of th~ Montana Adlfti ni st rat lve Procedure Act and in addition 

23 the Oepartment must publish notice of the rulemaking hearinq 

Z4 once n week for three successive weeks in a newspaper of 

25 general circulation in which the source is located, and also 
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serve an Individual copy of the notice on any known water 

right holder in the source of supply according to the 

Department's records. 

This bill also delegates rule~king authority to the 

Board of Natural Resources and Conservation in section 2. 

fhe intent is to provide the Board with the authority 

to adopt• th~ough rules, fees to be paid by applicants, 

petitioners, and others for services provided. Fees could be 

adopted for: rulemaking hearings t~ reject, Modify, or 

condition wate~ use penni t applications in highly 

appropriated basins or subbasins; administrative hearings 

cond~cted by the Department to settle objections to permit 

or change applications; costs incurred during the field 

investiqation of a complaint against a permittee and related 

revocation proceedings; and for costs incurred In the field 

verification of issued and completed permits and change 

approvals. 
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SENATE BILL NO. 370 

INTRODUCED BY ETCH4RTt GALT, LANE, 

OCHSNER, ASAY, HANUELt SPAETH 

BY REQUEST OF THE DEPARTMENT Of NATURAL 

RESOURCES AND CONSERVATION 

A BILL FO" AN ACT ENTITLED: "AN ACT TO GENERALLY REV! SE AND 

CLAR!Ft CERTAIN LAWS RELATING TO SURFACE AND GROUND ~ATER; 

AMENOI~G SECTIONS 85-2-112, 85-2-113, 85-2-123, 85-2-124t 

85-2-236, 85-2-302, 85-2-303, 85-Z-306 THROUGH 85-2-308, 

9~-2-311, 85-2-31Zt 85-2-314t gs-2-315, 85-2-402o AND 

85-2-4J3t HCA; ANO PROVIDING AN IMMEDIATE EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

'ection l• Sec~loo 85-2-ll2t ~CAt Is a~ended to ~ead: 

"8~-2-llZ. Oenart•ent duties. The depa~tment 5hall: 

Cll enforce and administe~ this chapte~ and rules 

adooted by the board under 85-2-113, subject to the powers 

and duties of the sup~eme court under 3-1-2~4i 

(2) presc~ibe procedures, forms, and requirements for 

applic~tions, permits, certificates' d~e~e~ee+en~T claims of 

existi~o ~ights, and proceedings under this chapter and 

p~escribe the information to be contained in any 

aprlicationt dee+e~e~+eny claim of existinq right, or ~ther 

oocumP.nt to be filed with the department under this chapter 
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not inconsistent Nith the requirements of this chapter; 

(3) establish and keep in its Helena office a 

central I zed record system of all existing rights and a 

public record of permits, certificates. dee~ara~Ton~T claims 

of existing ~iQhts, applications, and other documents filed 

lo its office under this chapter; 

(4) cooperate with, assist• advise, and coordinate 

plans and actlvlttes with the federal, state, and local 

agencias in matters relating to this chapter; 

(5) upon request by any person• cooperate with, 

assist, and advise that person in matters pertaining to 

measuring water or filiog dee+ere~~ft~-w~~ft--~~e--~e~er~~"~ 

o~ claims of existino rights with a dist~ict court under 

this chApter4 

1~1--~duut--~~~~--U~~&~ACX--tg--L&J~s--~dif¥• or 

~aoaLtiuo__o&£mlt-anali~~iu~-iD-blobl¥_agp~~iA~d-b~ 

DL-~~~ba~lD~-2~-PLU~d&d-ill-L~&~lQn-lZJ•" 

Section 2. Sectioo 85-2-113' MCA, is amended to read: 

"QS-2-113. Soa~d powers and duties. (1) The board may 

prescribe fees or service charges for aoy public service 

render;;r1 by the depart.ment under this chapter., including QG 

oat:=itmttcd==to fees for the filing of applications or for 

the issuance of permits and ce~tificates£ __ f~--CUlema~g 

~~~io~~--UUd&L--L~~~tion__lLJs __ LQ~-Admioi~t~dt~~b&aLi~ 

~oodu~te~_uodec_thl~-~baot~LL-1UC-lo~e~tioatLQn~~~aLULao 

-?- SB 370 
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Recmit __ ce~a~tiao£ __ fac __ fiel~--~ecifi~41ian _ _ot_Li~~~ 

~omaletgg_pec~lt~-a~_all~bao~-ADRCD~~· There shall oe 

no fees for the--~+++n~-&~-dee~e~et+ons-o~-f&~ any action 

taken by the department at the request of the water judqe e~ 

~er-~~~-+$suanee-o~-eer~~~ee~es-~-ewi~~"'-rTgh~s CR--EU& 

I!IE..ll~ Ulll!tf_QLl;EBilfll:Am-!l.E-f.UlllWiJUlili.U • 

(2) The board ll_ay adopt rules necessa.r)' to impleMent 

and carry out the purposes and orovisions of this chapter. 

These rules may include but are not limited to rules to: 

(a) govern the issuance ~nd terms of interi~ permits 

authorizing an applicant for a regular permit under this 

chapter to begin appropriating water i-.ediately, pending 

final approval or denial b-y the depart ~tent of tne 

application For a ~egular permit; 

(b) require the owner or operator of appropriation 

facilities to install and aaintain suitable controlling and 

measuring devices. except that the board may not require a 

meter on a water we-11 outside of a controlled qroundwater 

area or proposed controlled groundwater area unless the 

maxim:..tm -y-+ef.t:l i'OPr-opa:;JnLDD o'f the vell. is l·n excess of 100 

gallons a •lnute; 

(c, requira the owner or operator of appropriation 

facilities to report to the department the readings o~ 

aeasuring dev-ices at reasonable. Intervals and to file 

reports on appro_pri.ations; and 

-3- sa 370 
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(d) regulate the construction• use. and sealinq of 

wells to prevent the waste, contamination, or pollution of 

groundwater. 

(3) The board shall adopt rules providing for and 

governing temporary emergency appropriationst witnout prior 

ap~lication for a permit, necessary to protect lives or 

pro pert y.• 
Section 3. Section 85-Z-123• ~CA, is a•ended to redd: 

"85-2-123. O~posit of fees and penalties. EKcept as 

provided in 85-2-12~, all fees and penalties collected under 

this chapter snall be deposited In the 'S'~e~e-ge-fte,.e+-'fa-nd 

..auc-cllibt_aaou:PRLlniaa_~~ltllLutabll~elL...in....!l!i:ol=..llJI• 

A-11 oenalties or fines i111posed by any cou-rt for a violation 

of this chapter shall be deposited in the g~ne-ra·l fund of 

the co~o~nty where the cOurt presides and shall be d·i sposed of 

In the same manner as any other pena-lty or fine." 

Section 4. Section 85-2-124, MCA, is amended to read: 

"&5-2-124• Fees for environMental ilRoact statements. 

(1) rih~never the department determines that the filing of an 

applic3tion (or a. cow.bina-tlon of ap~lications) for a per-11it 

or ap,..roval under this chapte·r requl res the preparation of 

an environ•ental impact statement as prescribed by the 

Hontana Envl ronltental Pol i-cy Act and the appl icatic:m (or 

contbi nat ion of app1 icatl ons) involves the use of lo,ooo or 

more acre-feet per year or lS or more cubic feet per second 
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of water, the applicant shall pay to the department the fee 

prescribed in this section. The department shall notify the 

ap~licant in writing within ~e iQ days of receipt of a 

correct ~nd complete application (or a combination of 

appliC3tions) if it determines that an environmental 

state~~nt and fee is required. 

impact 

(21 Upon notification by the department under 

subsection (1) 1 the applicant shall pay a tee based upon the 

estimated cost of constructing, repairing. or changing the 

approoriation and diversion facilities as herein provided. 

The m~ximu• fee that shall be paid to the depart~nt may not 

exceed the fees set forth in the following declining scale: 

2% of the estimated cost up to Sl million; plus 1% of the 

estimated cost over Sl million and up to S20 million; plus 

1/Z of lt of the ~sti~ated cost over S20 million and up to 

SlOO ~ill ion; plus 1/4 of 1% of the estimated cost ove~ SlOO 

million and up to S300 million; plus 1/8 of 1~ of the 

estimated cost over S300 million. The fee shall be 

d~posited in the ~armarked revenue fund to be used hy the 

department only to comply with the ~ontana Environmental 

Policv Act in connection with the application(s)• Any 

amounts oaid by the applicant but not actually expended by 

the oeoartment st1all be refunded to ~he applicant. 

(31 The department and the applicant may determine by 

aoree~ent the ~stlmated cost of any facility for purposes of 
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computing the amount of the fee to be paid to the department 

by the applicant. The department may contract with an 

applicant for: 

(a) the development of information by the applicant or 

a third party on behalf of the depa~tment and the applicant 

c~ncerning the environmental impact of any proposed activity 

under an application; 

(bl the division of responsibility between the 

department and an applicant for supervision over, control 

oft and payment for the development of information by the 

applicant or a third party on behalf of the department and 

the a~plicant under any such contract or contracts; 

(c) the use or nonuse of a fee or any part thereof 

paid to the department by an app11cant. 

(~1 Any payments made to the depart~ent or any third 

party by an applicant under any such contract or contracts 

shall oe credited aqainst any fee the applicant must pay 

hereu~der. The department and the applicant may aqree on 

ad1itiona1 credits against the fee for environB@ntal work 

perf0rned by the applicant at the ap?licant•s own expense. 

(~) No fee as prescribed by this section may be 

~ssessed against an apolicant for a permit or approval if 

the ~P~licant has also filed an application for a 

certificate of environmental compatibility or public need 

p~rsuant to the ~ontana Major Facility Sitin1 Act, and the 

-6- SB 310 
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appronriation ~use or water involved in the application(s) 

fo.r :>errr.it or approval has bt;t@n or will be studied by the 

dep~rtment pursuant to that act. 

(5o) This section shall apply to all applications, 

pending or hereinafter filed, for ~hich the department has 

not, 35 of April 9• 19lS, commenced writing an environmental 

impact state.ant. This section shall not apply to any 

appl ication 9 the fee for which would not exceed S2,50o. 

(7) Failure to subMit the fee as required by this 

section shall void the appltcation(S)• 

(6) The depart•ent may, in its dlscretiont rely upon 

the ~nvironmental studies, investi9ation5 9 reports, and 

assess•ents •ade by any other state agency or any 

includ•ng any applicant• in the prepa~ation 

environmental iMpact state.ent.• 

Section s. Section 85-2-236• MCA, Is amended to 

person. 

of its 

read: 

"8~-Z-236· Certificate of wate~ riqht. Lll When a 

final decree is entered, tne water judge shall send a copy 

to t~~ department. The department shall on the basis of the 

final decree Issue a certificate of water right to each 

perso, decreed an existing right. The original of the 

certificate shall be sent to the eouft~y-e•erk--and--~eee~~ 

e~--~he--ee~ft~y-whe~e-~he-~o+n~-o~-e+ve•~+Oft-or-p+aee-o~-ase 

1-~-+oea-i!ed-'fot"'-rtteef"H~+&ft Qei:SO:D-..:.t..u_k&bt:tm-~L right i s 

Qe~Aed• The department shall keep a copy of the certificate 
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In it~ office in Helena. Af~e~-r@e&rd8~?en~-~he-c+ePk-aftd 

r~cord~r-~~e~-~end-~he-eer~+~+es~e-~e-~he--per~aft--~e--~e• 

the-~~h~-+s-deerees. 

LZ.l--Ibe....4&11ilLUIIIIlt __ J;Julll-IIL<Illilbl-1ll~lle..f:W.WU-I:l.J:.U 

aad-c~~Dcdec-nf_tne_f:OUatl[_wbe~io-tb~aiat-D!_~~~ 

~ace..~f-U5B-i5_1Q.:ated __ quacteLll!--£ega~--aad--4D--4DDYal 

5u.mac~ __ cB11QLt_Q!_all-~ectlfi~~BJ;_Qf_watBC-Ciabt iss~a_~ 

tbc_Qega£tment-W!tbil1-tbe countl!a" 

Section 6. Section 85-2-302, MCA, is amended to read: 

0 85-Z-302. App11cation for perait. EKcept as OtherMise 

provided in (ll ftftd-f~t tbcD~-~l of 8S-2-30b, a person 

may ~ot appropriate vater or co-.ence construction of 

diversion• i~poundment, Mfthdrawal, or distribution works 

therefor eKcept by applying for and receiving a permit from 

the dep~rteent. The appllcatiQn sha11 be •ade on a fore 

prescribed by the departaent. The depart•ent shall ~~ke the 

forms available through its offices and the offices of the 

county clerk and recorders. The departaent shall return a 

defective apPlication for correction or completion together 

~ith the reasons for returninq it. An application does not 

los@ priority of fll ing because of defects, if the 

application is corrected, coepleted, and refiled with the 

depart~ent ~ithin 30 days after its return to the applicant 

or '"'ithin a further time as the department ~tay allo.,... lf an 

apylication is not corrected and CO$pleted within 30 days or 
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withil a further time as the depart•ent allows. up to ~ti ~ 

months., the priority date of the application shall be the 

dat~ of reflling the application with the corrections with 

the aepart•ent. An application not corrected within t& l 

months shall be terminated.• 

Section T. Section 85-2-303, MtA., is a~ended to read: 

"8~-2-303. Per•it for conversion of nonproductive oil 

or qas welt. A person who desires to convert a nonproductive 

oil or qas well to a water well mey-de--~e--~amee+e~e~y--bat 

shall file a notice of co11pletion or apply for a per11it• 

depending on the maxi•um y?e~d apQLgQLiatiDD of the well, as 

other~ise provided in this chapter. The date of 

appro~rlation shall be the date of filing the notice of 

completion or the application for a p~r•it.• 

~ectfon e. Section 85-2-306• MCA~ is amended to read: 

R85-Z-306. Exceptions to permit requirements. (1) 

3utsirle the b~undaries of a controlle~ groundNater area 9 a 

permit is not required before appropriating groundNater by 

mea"s of a w~ll or developed spring witn a maximum 

aopro~riation of less than too qallons per minute. Within bO 

dats of completion of the well or developed spring and 

aopro11riation of the qr~undwater for beneficial use, th(> 

appropriator shall f i 1 e a notice of completion with the 

departmPnt on a form provided oy the deoartment at Its 

offic:~s and at the offices of the county clerk and 
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recor1ers. Upon receipt of the notice~ the depart•ent shall 

review the notice and may• before issuing a certificate of 

w~t@r right, return a defective notice for correction or 

compl~tion, together vith the reasons for retu~ning it• A 

notice does not lose priority of filing because of defects. 

if the notice is corrected• completed, and refiled with the 

depart~ent within 30 days or within a fu~ther ti•e as the 

department ~ay allowt not to exceed 6 •onthS• If a notice is 

not c~rrected and completed within the time allowed~ the 

priority ddte of ~ppropriation shall be the date of reflling 

a correct and complete notice with the departDent. A 

certificate of water right may not be issued until a correct 

and complete notice has been filed with the department. The 

oriqinal of the certificate shall be sent to the county 

clerk and recor.der in the county where the point of 

diversion or place of use is located for recordation. The 

d~part~ent shall keep a copy of the certificate in its 

office In Helena. After ~~co~dation. the clerk and recorder 

shall send the certificate to the approp~iator. The date of 

filinq of the notice of completion is the date of prio~ity 

of the right:. 

(2) An appropriator of groundwater by mean~ of a well 

or developed spring. first put to beneficial use between 

Janu~ry 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in fo~ce prior to April 
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14w 1981, with the county clerk and recorder shall file a 

notice of comple~ion. as provided in subsection (1) of this 

secti~raw with the departm@nt to perfect the water right. lb2 

f!ll~-of_a_..~:laLm __ of __ exl~tloo __ wa~eL_-Llabt__pUL~ut~ 

A~:Z=Z~l--11--~Uffi~ot __ oQtl~e__gf __ ~mpleLioO--uDaeL-~ 

sub~U~tlOD& The priority date of the appropriation shalt be 

the date of the filino of a notice as provided in subsection 

( 1) of thIs section J:IL_:tbe-<I;U;~:_gLtlle-fllloo_gL..1be..J:llU!D 

of __ eKis~loo__~ateL--LiUll:t• An appropriation under this 

subsection is an existing right, and a permit is not 

required; however• the department shalt acknowledge the 

recei~t of a correct and complete filinq of a notice of 

completion, except that for an appropriation of less than 

100 qallons per Minute. the department shall issue a 

certificate of water rioht. 

(3) A per~it Is not required before constructing an 

i~poundment or pit and aporopriatinq water for use by 

livestock if the maximum capacity of the Jmpound•ent or pit 

is less tha~ 15 acre-feet and the appropriation is ~~ao 

lQ __ ac~e:f~--Pe!--xeac--aod--Ls from a source other than a 

perennial flowing stream. and the impoundment or pit is to 

be constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. AS used in this subsection, a 

perennial flow;ng stream ~eans a stream which historically 
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has flowed continuously at all seasons of the year., during 

Gry as well as ~et years. However, ~ithin 60 days after 

constructing the impoundment or pitt the appropriator snall 

apply for a perreit as prescribed by this oart. Upon receipt 

of a correct and co•plete application for a stockwdter 

provisional permit, the department shall then automatically 

issue a provisional per~it• If the department determin~s 

after a hearing that the riqhts of other appropriators hdv~ 

been or will bo adversely affected., it may revoke the p~rmit 

or rPquire the permittee to modify the impoundment or pit 

and ~a¥ then make the permit subject to such terms, 

conditions, restrictions, or limitations it considers 

necessary to prot@Ct the rights of other appropriators. 

(4) A person ~ay also appropriate water without. 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-Z-113.• 

Section 9. Section 85-Z-307• MCA 9 is amended to read: 

"85-Z-307. Notice of application. (1) Upon receipt of 

a pro~er application for a perm'lt, the department shall 

prepare a notice containing the facts pertinent to the 

application and s~all publish the notice in a newspaper of 

gen·eral c i rcul at ion in the area of the source once a wee'k 

for ~ 2. consecutive weeks. Before the last' date of 

publication• the depart11ent shall also serve the. notice· bY 

first-class mail upon an a·ppropria'tor of water or applic·an't 
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for or holder of a per•lt who, according to the records of 

the deoart~nt~ may be affected by the proposed 

approorlation. A notice shall also be served upon any public 

aqency that has reserved waters in the source under 

BS-2-316. The department ~ay, in its discretion• also serve 

notice upon any state agency or other person the department 

feel~ ••ay be interested in or affected by the proposed 

appro~rldtion. The depart~ent shall file in its records 

proof ~f serwice by affidavit of the publisher in the case 

of n~tlce by publication and by its own affidavit in the 

case of service by ~ail. 

(2) The notice shall state that by a date set by the 

department (not less than 39 li days or mo~e than 60 days 

after the last date of publication) persons may file with 

the deoartment written objections to the appl icatlon. 

(3) The requirements of subsections (1} and (Z) of 

this s~ction do not apply if the department findst on the 

b~sl~ of information reasonably available to itt that tne 

appro~riation as proposed in the application will not 

~dversely aff~ct tne riqhts of other persons.• 

s~ction 10. Section 85-Z-306, ~CAt is amended to read: 

"65-2-308. Objections. (1) An objection to an 

ap~lication ~ust be filed by tne date specified by the 

departnent under B5-2-307(Z)· 

(Z) The objection must state the name and address of 
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the objector and facts tending to sho~ that there are no 

unappropriated waters in the proposed sourcew that the 

proposed mean~ of appropriation are inadequate, that the 

pro~ertyy f&Oe~IIL ~tAC rightsy-er-•~~eres~sL-Q&_INTERESIS 

of the objector would be adversely affected by the proposed 

appro~riation, or--~he--ebjee~or--•ey---~~e~e---efty---e~er 

e~jee~~ofts---to-~he--~re~e~eft--e~~repr+e~+en--fte--eeft~•eers 

per~+ne~e tb~t-tb&-PLDQO~~-k~&-g~~~-l~aQL_a_benefjc!al 

U~&1-~L-tD4t-tb&-PLOQO~&~-k~-~111--1DX&Lf&L&--UOL&asooably 

~ltb __ Qtb&L_-Ol~oued-~&~QL~eYBlQQmeat~~~A permit 

b~~-beeo-l~sued-PL-fPL-~~--~teL-b~~beeD-~LY~·· 

Section 11. Section 85-2-311~ MCA• is amended to read: 

"85-2-311• Criteria for issuance of 

department shall issue a perMit if: 

permit. The 

(1) there are unappropriated waters in the source of 

supply: 

fa) at times when the water can be put to the use 

proposed by the applicant; 

(bJ in the amount the ap?licant seeKs to appropriate; 

aDd 

(C) throughout the period during which the applicant 

seeks to appropriate. the amount requested is available; 

(2) the ~atec riqhts of a ~rlor appropriator will not 

be adversely affected; 

(1) the proposed means of diversion~ construction. and 
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operation ~the appr~priation works are adequat~; 

(4) the proposed u~e of water is a beneficial use; 

(5) the p~oposed use will not interfere unreasonably 

~ith other planned uses or developeents for which a per•it 

has be-en issued or for "'hich water has ·been res.erved; 

(b) an applicant for an appropriation of to.,ooo 

acre-fe-4"'!t a year or 11ore and 15 cub.ic .feet per second or 

more proves by c-lear and convincing evidence that the rights 

of a prior appropriatn¥ will not be adversely affected; 

(7] except as provided in subsection (6) .• the 

applicant prdYes by substantt&l credible evidence the 

criteria listed in subsections (1) through (5)•• 

Section 12• Section 85-Z-112, MCA, Is amended to reao: 

'"85-Z-312. Teres of permit. (1) The ~epartment may 

issue a permit for less than the amount of water requested~ 

but in no case aay It issue a pe~mlt for more water than is 

requested or t.han can be beneficially used without waste for 

the purpose stated in the application. The departMent may 

require ~odlfication of plans and specifications for the 

appropriation or relgted diversion or construction. It may 

issue a permit subject to -tenns, conditions, restrictions, 

and limitations It considers necessary to protec.t the rights 

of other appropriators, and it •ay issue teaporary or 

seasonal permfts. ·A permit snall be Issued subject to 

existing rights and any final deten~tin-3-ti-on of these rights 
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made u~~er this chapter• 

(Z) The depart~nt ~ay limit tne tiNe for co~nce~ent 

of the appropriation works• completion of construction, and 

actual applica-tion o-f ·t:.he .water to the proposed bf!neficial 

use. I!l f-1-x-inq t:hose tit~Re 1 iatitse the de-portlltent. shall 

consid~r the cost and magnitude of the project, the 

engineering and physical features to be encountered• and• on 

projects designed for qradual development and qradually 

incre~sed use of water, the ti•e reasonably necessary for 

that 'lradual developfftftnt and incr-eas•ed use. For good cau!.e 

shown -by tne permit·tee• the departlMI!nt ntay in its di scr·etion 

re-asn"'ably extend ti-.e 1 i•its. 

{ 3) The orIgInal of tile perDi-t. shall be s.ent to the 

ea~"~.-~@~k-end-ree&~er-+ft-•fte-eoan~y~ere-~~e--~~-~ 

d+wers+on--er--~+&e@--~-~a•e--~--~oe~d--~~--reeere8~~~ 

jliU:Iiit.t.ee• and a copy sha.-11 ·be kept in ·the offIce of the 

deoartment in Helena. •~~~--reeer«e++e~.-~~e--~+~P~-eftd 

~~e~rde~-Sh8+~-~end-~e-p~-~-ehe-~~-+~ee• 

i!tl--Ibiit..!l&ll.at:t.ll!lllt-lililiiU-llr:llllllliit.J;ilJJJL..kllllll1.X--.d.&r:t. 

illllLt:~~ar:ller:-ll!-:tblit~:tl!~~n...:tti&-IUI.i.ll:t..DL.Q.iuu-Ul~ 

~l~~lit--Df--U~--~-_lg~~-~~t:l¥-LIIgQrts ana au_aaaual 

~U~X-L~QL:t_Qf_all-~~L-<i~Rt permi:t~~r:tlfjca:t~~ 

r:b~aa~--~~r:~~~--lssueg __ ~-tn&--lle~:tm&Dt--~iD--~ 

c.QJ..tQt.x ...... 

Section 13• S~ction 85-2-314• f!ICAr Is am~nded to r-ead: 
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•ss-Z-314. Revocation gc__madi~atiga of p~rMit. If 

the work on an appropriation is not commenced• prosecuted• 

or co~pleted within ~he time stated in the per~it or an 

e~tension thereof or if the water is not being applied to 

tne beneficial use contemplated in the perMit or if the 

p~rmit is otherwise not being followed, the depart.ent ~ay. 

after notice, require the ?ermittee to show cause why the 

permit should not be modified_QL revoked. If the permittee 

f~ils to show sufficient cause. the department may ~¥-0£ 

revok~ the permit.• 

Sectton 1~. 

•as-Z-31'>· 

Section 85-2-315• MCA~ is amended to read: 

Certificate of water right. (l) Upon actual 

applic~tion of water to the proposed beneficial use within 

the time allowed, the permittee shall notify the department 

t~~t the aporopriation has been properly completed. Th~ 

d~Dartnent may then inspect the approprlatl~n, and if it 

d~termines that the appropriation has been completed in 

subs~antial accordance with the permit, it shall Issue the 

permittee a certificate of water right• The original of the 

certificate shall be sent to the ee~ft~y-e+er~--e"~--~eerder 

~n-~fte-~e~ft~y-whe~e~ft-~he-pef"~-o~-~~•e•~+eft-ep-pteee-e~-~~e 

t~--+oee~@d-for-r~eerde~~o~ gecml~e' and a du~licate shall 

be ~e~t in the office of the department in Helena. ~~~er 

r~~er~a~teft·---+he---e+e~~---eftd--Pec~~de~--~he++--~eft~--~fte 

e@rt+~+ee~e-~e-~he-ep~re~~+e~or• 
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(2) Eweep~-e,-p~o¥+ded-~"-6S-~3~~y-e--ee~t+~•ee~e--e~ 

we~er--rT9h~--+ft-e-~a~~+ea+e~-~~ree-~ay-fte~-~e-+~5ved-p~~ 

te-e-~efte~e~-de~erm+ne~•a~-~"de~-~e~t-~-ef-~~+s--ehep~e~--~ 

ew+~t+n~-r+~~~~-~ft-~he~-searee• Ibe_~Ltm~ball-D£~ 

~--LDa __ ~QUD~aL~D~~L~ar;_af_Lba_~QUnt¥-M~~ 

QQiDL-nf_ai~ac~lQQ_AL-g1~~a--Df--»~a--~~Le4--QuaLtaLl% 

1:8!llltl;li_-llll~-liD-~D!lUllJUDIUU-L8IID.CL-llf-llil~U.~t.lU-Af 

watat-tlabt-l5~Uad-bX-tba-~a~r:taant_witnln-~~t¥A" 

Section 15. Section 85-2-~oz. MtA, is a.ended to rea~: 

•s5-Z-It02· C.hanqes in appropr-iation rights. (1) An 

appropriator may not change the place of diversion, place of 

use, purpose of use, or place of storage except as permitted 

under this section and approved by the depart~ent. 

{2) The department shall approve the proposed change 

if it deter~ines that the proposed change will not adversely 

affect the rights of other persons. If the departMent 

determines ~~at the proposed change might adversely affect 

the rights of other persons, ~otice of the proposed 

shall be ~iven in accordance with 85-Z-307. 

chanqe 

If the 

depart~ent determines that ~n objection filed by a person 

whose rights may be affected states a valid objection to the 

propos~d change, the deoartment shall hold a hearing thereon 

prior to its approval or denial of the proposed change. 

Objections shall meet tne requirements of 85-2-308(2), and 

heari,~s shall be held in accordance with 85-2-309. 
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(3) An appropriator of more than 15 cubic feet per 

second may not change the purpose of use of an appropriation 

right from an agricultural OL--iLclgAtian use to an 

industrial use. 

(4) The department may approve a change subject to 

such terms., conditions, restr·i ct. Ions, and 1 imitations it 

considers necessary to prOtect the rights of other 

approorlators, including limitations on the time for 

co~pletlon of the change. 

(5) If a change is not completed as approved by the 

department or i-f the ter11s., conditions, restrictions, and 

limitations of the change approval are not co•plied with• 

the 1epartment may. after nottce and 

heari1g 9 require the appropriator to 

change approval should not be modified or 

opportunity for 

show cause why the 

revoked. If the 

aPproPriator fails to snow sufficient cause, the department 

may modify or revoke the change approval. 

Lal--Wltbgut__obtalDiDu---~loc ___ ap~~l---fLQa __ -tne 

d£RactmaDt1_aQ~RDCDpcLat~-llliiX-DD~eXec-all-DC~~gf 

ao__aa~roprlatioD-_LLQbt __ fcgm_-tba __ land--Lo--wbl~--lt--~ 

iiDQUcteuaDt1-~all_t~LiiOPLQDL14tLDD-LlQbt_fpc~~LP~~ 

ac __ tg __ otbec__laad~_ac__mata _ _tna_ __ apprggclatl2D---LiQht 

~oucta~t_ta_atbac-lao~Ibe_depactmao~ball-aggcg~-tbe 

gcaoaiad __ cbaoge __ if--lt-det~m!De~bat-tne_pca~~D~d-Cba~ 

~lll-Dot_aaxatialX-aff~t_tbe..~~eL-LLgbt~f-~~SA 
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lf_tba_daaaLtmeat_determlni~~bat~be_pc~ieP_cbaalle mjgbt 

aaxec~alx __ attect __ tbe_watec-Liubt~af_gtbec_Pe£~ni1-DDtlce 

af_tb~-PLPPD~d-cba~e-MUit-_be__oixeo __ iD _ _accoLdan~--wLtb 

ll!;::.Z;,JQI& ___ l[ __ _tbe __ de!Uir.tlllliDt--tbeD--dllt.ilL!Ili.Di:!i.__t!Hit-iW 

Db,jiEtCt.iDD-fJ.l.ed_IIJ!--ii--DU:io!ID-.JibliSII--llll.t.JlL--LlUht.:;. mar be 

atfer.ted-~te~ __ a __ xalld-Dbiectluo-to_tbe~acDQ~ed~bao~ 

tbe-deRiiLtBIEtDt-~ball-bold-a_bea£1ng__tQeLeuo--DLLaL--tu--l~ 

ill!DLDJCal __ gc __ deulal_uf-t.ba-PLDIID:ioBILCbiiQU!a-llb,iiU:tlDDL.liiiULI. 

llleiEtl.-ttle_UlliU.I:IlllleDtLilt-l!!;::c.Jll!IL-iiOlLbUclDli"'-~LIIIUJ:I 

io~iecacaauce..wLtn-a2:Z=~ 

LIL-I.be..at:J.UilliiLDf.....iLcbaDIIIEt...illlli.[JI.II.iiL-U:>ueg li¥-..J.be 

deQALta:ot _ _mu~t--Re __ ieot~tba-iiR~llc•ot£-ilod-il-d~llcat£ 

IIYit-lle...kept_io-tbe_afUGL.QI~tba....~nnt lo..lleleWl& 

Ll!.l--&--IMlLliQD....t!QlillDQ __ ao_...J..a:;.UAd--Q&CIIit....llL--~ 

ilDIILDXal-tllat-bu_ou.t_naeo_PK.f~ii¥-Ciwlue...t.be...IU.ilcLllf 

dl¥QLS!D~-111Ace_Df-ua~-liULQDiLDt-Y~-DL-P~« pf StQLiiUIEt 

bX--flJ.J.qg __ an __ ~I!QllcatLQu _ _tgr_~ue--IIYL~~--tbi:io 

5.e.c.tioo.a• 

Section 16• Section 85-2-~03, MCA. is amended to redd: 

•s5-Z-40~. Transfer of appropriation right• ~t The 

right to use water u~•er-e-p~e+t-o~-ee~~+~?~e~e-e~-wa~e~ 

r+ght shall pass with a conveyance of the land or transfer 

by op~ration of lawt unless specifically exempted therefrom. 

All transfers of interests in appropriation rights shall be 

wlt~out loss of priority. 
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t~t--~fte-pe~soft-reee+~+n~-~~e--e~eropr+e~+eft--Tftteres~ 

~~s~+--~++e--w+~h-~he-~epe~t.eft~-n~+ee-o~-~~e-trans~er-on-e 

+e~•-ore~e~+bed-by-~he-de~ertme~-=-bicD:au~acladc:ba%:ts 

oot:iimittm:ta:tb~=~oei&Ad:aiaa~t~:Af=~~~tae~ 

ood:tb::t~ece• 

f~t--W+~e~~---eb~+n+n~---~r+er---eppre•e+---~~--~fte 

~e~er~•ent~-Dft-e~ropr+e~~-.ey-n~-$eYer-e~+-er-eft~-pe~t-e~ 

en--epprep~?e~•~--r+~ht--fro•--the--+en~--te--wh+eh--+~--+s 

e~p~~enen~y-se+t-the-epppe~r+e~+en-r+~ht-fer-otfter-p~rposes 

or---~e---e~~r--+endsy--er--•eke--the--eppre~r+e~+on--rTght 

e~p~~enent-to-other-•ends•-~he-depert~nt-sfte~+-ap~reye-+fte 

pro~~·~-ehan~e-+f-+t-de~ra+ne~~het--the--prcpes~--ehen~ 

w+tt--ftet--eftYerse~y--effee~-~fte-~tqh~~-ef-~~he~-pe¥~e"~.-~~ 

~ft@-~~a¥~-@~d~e~•~ne~-the~--tfte--p~e'e~ed--ehan~e--~~h~ 

ed•e~~e~y--sff•e~-~fte-~+gh~~-ef-e~her-per~oft~y-ft~tee-ef-~ft@ 

era~a~ed-~ften~e-~ft&+•-be-gT¥eft-Tn-eeeer~a"ee-w+~h--S~-r-~e~. 

Tf-~fte-depert~n~-~fte"-~e~r•+n~-~he~-aft-e~eet+an-f++ed-ey 

e--~1en--whe§e--~+~t~--mey--be--affee~ed--~te~e~--e-yef+d 

obje~+eft-~o-~he-e~epe~e8-efteft~e.-~fte-de~er~~eft~-~ha~•--nc+e 

s--~~~r+ftg--t"ereftft--p¥fer--~o-+~~-e~~peye~-e~-~en+a+-o~-~fte 

~ro~o~e~-e~s~e.--Bhjee~+eft~-§~e~+-meet-~fte-re~~+reMeft~s--o+ 

s~-~-~e~t~t--8nd--fteer+n~--~ho++-&e-fte•~-in-eeeor~e"ee-w+~h 

as-~-3d~~ ~b::daaaetaaot~boii:~~==aa::oca~!Adamcot::a£ 

ee~aiat::of::a::fitad::t~~f:e::to::tbe::teAD1fa~Dd:tbe 

te~a2faeeas:ood:a:da=~ota:ma1t--ba:k:ot:io:~=:a£fi~a£ 
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~fW_S~~IlO~a Section 11. Per~it 

appropriated basins or subbasins. (1) The 

SB 03T0/03 

action in highly 

legislature may, 

bv l~w. oreclude permit applications, or the departaent ~ay 

by rule reject permit applications or Modify or condition 

p~rmits issued in a highly appropriated basin or subbasin. 

(l) A rule may be adopted under this section only upon 

a petition signed by at least 25% or to, whichever is less, 

of the users of water In the source of supply within a basin 

or subbasin. The petition must be in a form as prescribed by 

the department and must allege facts showing that throughout 

or at certain times of the y~ar or for certain beneficial 

uses: 

(~) there are no unappropriated waters in the source 

of supply; 

{b) the rights 

adversely affected; or 

(c) further uses 

of prior appropriators will be 

will interfere unreasonably with 

oth~r planned uses or developments for which a per~it has 

been issuea or for whi~h water has been reserved. 

(3) Wit~ln bO days after submission of a petition, the 

depart~ent shall: 

(a) deny the petition in writinq, stating its reasons 

tor deniali 

(b) inform the petitioners thdt the department must 
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study the allegations further before- denyin9 or. pr:oc.eed.inq 

further with the petition; or 

(C) initiate rule~aking proceedings in accordance with 

z-4-:;·oz throu<}h z-4-305. 

(4J Titl• 2, chapter ~ ~· parts 1 th~ough 4, govern 

6 rule-ll't-k I nQ proceedings conducted unde . .r this se.c;t I on• except 

7 tha~ in addition to the notice requireaen~s of those parts, 

B the d@partment notice of the ~uleMdking hearing must be 

9 published at least once in each week for 3 successive weeks, 

10 not less than 30 days be~ore the date of the hearing, in a 

11 newspaper of general circulation in the county. or counties 

lZ in ~hich th& source is located. The depart••nt shall se~ve 

13 by matl a copy of the notice not less than 30 days before 

1~ the h~aring upon each person or public agency known fro• the 

15 exa•ination of ~he records of the department to be a 

16 claimant• appropriator• or permitholder of water in the 

17 source. 

18 H~W-~tilUMa Section 18. Codlflc~tlon instruction. 

19 Section 17 is in~ended to be codified as an integral part of 

20 Title 85, chapter 2• and the provisions of Title B5t chapter 

21 z, ~pply to section 17. 

22 ~fW_SftllU~. Section 19. Severability. If a part of 

Z3 this act Is invalid• all valid parts that are severable from 

Z4 the i~valid part re~ain in eff$Ct• lf a part of this act is 

Z5 invalid In one or ~ore of its applications. the part reMains 
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in efifect in all valid applicati,on.s that are severable f-r:om 

the inva-lid applications. 

~~'cl-S.f.C.ll.IJ.tta Section 20. Effective date. This act is 

effective on passage and approval. 

-End-
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