SENATE BILL NO, 370

INTRODUCED BY ETCHART, GALT, LANE,
OCHSNER, ASAY, MANUEL, SPAETH

BY REQUEST OF THE DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION
IN THE SENATE
February 5, 1983 , Introduced and referred to

Committee on Agriculture,
Livestock and Irrigation,

February 7, 1983 Fiscal Note reqguested.

February 11, 1983 ‘Fiscal Note returned.

February 18, 1983 Committee recommend bill do
pass as amended. Report
adopted,

Statemaent of Intent attached,

February 19, 1983 Bill printed and placed on
members' desks,

February 21, 1983 Second reading, do pass,

February 22, 1983 Correctly engrossed.

Februarv 23, 1983 Third reading, passed. Aves,
493 MNoes, 0. Transmitted to
House.

IN THE HOUSE

February 28, 1983 Introduced and referred to
Committee on Natural
Regources.

March 19, 1983 Committee recommend bill be

concurred in as amended,
Report adopted.

March 22, 1983 Second reading, concurred in.

March 23, 1983 Third reading, concurred in.



IN THE SENATE

March 24, 1983 Returned to Senate with
amendments.
Marchn 30, 1983 Second reading, amendments

concurred in.

March 31, 1983 Third reading, amendments
concurred in.

Sent to enrolling.

Reported correctly enrolled.
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BY REQUEST

RESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: ™aN ACT TO GENERALLY REVISE AND
CLARIFY CERTAIN LAWS RELATING TO SURFACE AND GROUND WATER;
AMENDING SECTIONS B85-2-112y B5-2-113y 85-2-123s 85-2-124y
85=-2-2369 395-2-302, 85-2-303s 85-2-306 THROUGH B5~2-308¢
55-2-311 85-2~312, 85-2-314s 85-2-315¢ B5-2-402y AND

85-2-403s MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANAZ
Saction 1. Section 85-2-112y MCAs is amended to read:
w355-2-112. Department duties. The department shalils
{1} enforce and administer this chapter and rules

adoptad by the board under &5-2-113, subject tc the powers

and duties of the supreme court under 3-T-204;

{2} prescribe proceduress formsy and requirements for
applizationss permitsy certificates, dectarotironsy claims of
existing rightsy and proceedings wunder this chapter ana
prescribe the information Lo be coptained in any
applications deelarationy claim of existing rights or other
document to be filed with the department under this chapter

not inconsistent with the requirements of this chapter;
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(3) establish and keep in its Helena office a
centralized record system of 211 existing rights and a
public record of persitss certificatess deckaratieonsy claims
of existing rightsy 2pplicationsy and other documents filed
in its office under this chapter;

{4) cooperate with, assisty advises and coordinate
plans and activities with the federals statey and local
agencies in matters relating to this chapter;

{5) upon rzquest by any persons cooperate wWithe
assisty and advise that person in matters pertaining to
measuring water or flling declarationa-with-—the--department
ar <clzims of existing rights Wwith a district court under
this chaptery

161 __adopt__rules _pecessary. Lo sejects modifys _.or
sondition_.permit applications_in highly ageropriated Dasins
er.subbasins Qs previded in [seciion 113.*®

Section 2. Section 85-2-113s MCAy is amended to read:

"35-2-113« Board powers and dutiess (l) Tne board may
prescribe fees or service charges for any public service
renderzd by the department under this chaptery including bug
not._limited _to fees for the filing of applications or for
the issuance of permits and certificatess _for _rulamakiog
bearings. _upger . [seczion__1Tl. for admipistrative bearings
copnducted.under. this cbagters for _joygatigaticos_ . gonceroing
permit__reyocations for field xecificatioo. of issued and
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fomplered permifss apd all.chaoge approvalse There shall  be
no fees for the-—-fiting-eaf-dectarations—er—-for any action
taken by the department at the request of the water judge er
for—the-issvance—of-certificates—of-existing-righta.

(2) The board may adopt rules necessary to implement
and carry out the purposes and provisions of this chaptere
These rules may include but are not limited to rules to:

(a2) govern the issuance and terms of interim permits
authorizing an applicant for a regular permit under this
chapter to begin appropriating water immediatelyy pending
final approval or denial by the department of the
applization for a regular permit;

{b} require the owner or operator of appropriation
facilities to install and maintain suitable controlling and
measuring devicess except that the board may not require 2
meter on a water well outside of a controlled groundwater
area or proposed controlled groundwater area wunless the
maximum yreld approoriation of the well is in excess of 100
gallons a minute;

{c) require the owner or operator of apprepriation
facilities to report to the department the readings of
measuring devices at rseasonable intervals and to file
reports on appropriations; and

{d) regulate the constructiony usey and sealing of

wells to prevent the waste, contaminations or pollution of
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groundwatere

(3) The board shall adopt rules providing for and
governing temporary emergency appropriationss without prior
application For a permity necessary to protect lives or
propertys™

Section 2. Section 685+2-123y MCA, is amended to read:

"§5-2-123. Daposit of fees and penaltiess Except as
provided in 85-2-124, all fees and penalties collected under
this chapter shall be deposited in the 3ateate-—-generad--fond
water _right_ _approprigtlion account_sstablisbed in §5-2-318.
A1} penalties or fines imposed by any court for a wviolation
of this chapter shall be deposited in the generat fund of
the county where the court presides and shall be disposed of
in the same manner as any other penalty or fine."

Section 4. Section B85-2-1244 MCAe is amended to read:

nR5=2=124. Fees for environmental impact statements.
({1} Hhenever the dapartment determines that the filing of an
application (or a combination of applications} for a permit
or approval under this chapter requires the preparation of
an environmental impact statement as prescribed by the
Montana £nvironmental Policy Act and the application (or
combination of applications) involves the use of 104000 or
more acre~-feet per year or 15 or more cubic feet per second
of watery the applicant shall pay to the department the fee

prescribed in this sectione The department shall notify the

-‘..
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apptitant in writing within 38 30 days of receipt of a
correct and complete application (or @ combination of
applications) if it determines that an environmental impact
statement and fee is required.

{2} Upon notification by the department under
subsection {1)s the applicant shall pay a fee based upcn the
estimated <cost of constructings repairings or changing the
aporopriation and diversion facilities as herein provided.
The maximun fee that shall be paid to the department may not
exceed the fees set forth In the following dectining scale:
2% of the estimated cost up to $1 millioni plus 1% of the
estimated cost over %! million and up to 320 million; plus
172 of 1% of tha estimated cost over $20 million and up to
$100 million; plus 1/4 of 1% of the estimoted cost over $100
million and up to $300 millien; plus 178 of 1% of the
estimated cost over 3300 wmiliione The fee shall be
deposited in the earmarked revenue fund to be used by the
department only to comply with the Montana Environmental
Policy Act in connection with the application(s). Any
amounts paid by the applicant but not actually expended by
the department shall be refunded to the applicanta

{3) The departsent and the applicant may determine by
agreement the estimated cost of any facility for purposes of
computing the amount of the fee ta be jaid to the department

by the applicants The dapartment may contract with an
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applicant for:

(a) the development of information by the applicant or
a third party on behalf of the department and the applicant
conterning the environmental impact of any proposed activity
under an application;

{b) the division of responsibility between the
department and an applicant for supervision overs control
ofy and payment for the developwent of information by the
apolicant or a third party on behalf of the department and
the applrcant under any such contract or contractss

{c) the use or nonuse of a fee or any part thereof
paid to the department by an applicante

{4} Any payfnepts made to the department or any third
party by an applicant under any such contract or contracts
shall be credited against any fee the applicant must pay
hereutrder« The department and the applicant may agree on
additional «credits against the fee for environmental work
performed by the applicant at the applicant's own expenses

{5) No fee as prescrioed by this section may be
assessed against an applicant for a permit or approval if
the applicant has also filed an appiication for a
certificate of environmental compatibility or public need
pursuant to the Montana Major Facility 5iting Acts and the
approtriation or use of water involved in the application(s}

for perwmit or approval has been or will be studied by the
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department pursuant to that acte

{5) This section shall apply to all applicationss
pending or hereipafter filedy, for which the department has
noty 35 of April 9. 1975, commenced writing an environmental
impact statements This section shall not apply to any
applications the fee for which would not exceed $2¢500.

(T) Failure to submit the fee as required by this
section shall void the application{s}).

{8} The department mays in its discretions rely upon
the environmental studies, investigationsy reportss and
assessments mada by any other state agency or any persony
including any applicants in the preparation af its
environmental impact statemente®

Section 5. Section B5-2-236y MCAy is amended to read:

®§5-2-236, Certificate of water rights (1) when a
final decree is enteredsy the water judge shall send a copy
to th: department. The department shall on the basis of the
final decree issue a certificate of water right tc each
person decreed an existing right. The original of the
certificate shall be sent to the eounty-e%erk-und-ﬁeqprd-r
of ~the-county-where-the-peint-of-diversion-er—place-—of——use
+9--}oceated~—for--reecordation person _to _whos the right is
decrepde The department shall keep a copy of the certificate
in its office in Halena. After-recordatieny——-the~-elerp——and

recorder--~shali-~send--the-certificate—to-che-persan-to-whon
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the-right—is-deereeds

{21__The departoent shall provide tg fthe coungy._clerk
and_racordec of the county whereio.the_point_of diversion or
place. of. use__is__ located _quarterly reports_aod ao aooual
summary. report of all _gertificates of water right jssusd. by
the. department within the couciya™

Section 6. Section 85-2-302, MCAy is amanded to read:

"g§5-2~302. Application for permite Except as otherwise
provided in (1) and-¢2} througip (3) of 85-2-306y a person
may not appropriate water or commence construction of
diversions impoundments withdrawaly or distribution works
therefor except by applying for and receiving a permit froe
the department. The application shall be made on a farm
prescribed by the department. The department shall meke the
forms available through its offices and the offices of the
county clerk and recordersa The department shall return a
defective application for correction or completion together
with the reasons for returning it. An application does not
lose priority of fillng because of defectss if the
application is correctedy completeds and refiled with the
department within 30 days after its return to the applicant
or within a further time as the department may allow. If an
application is not corrected and completed within 30 days or
within a further time as the department allows: up to #8 3

monthss the priority date of the application shall be thne
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date of refiling the application with the corrections with
the dejartment. An application not corrected within 18 3
months shal! be terminated.®

Section 7u Section B5-2-303, MCAy is amended to read:

"85-~2-303. Permit for conversion of nonproductive oil
or gas wella A person who desires to convert a nonproductive
oil or gas well to a water well msy-de-so-immediatedy-bue
shall file a notice of completion or apply for a permity
depending on the maximum y+edd gppropriation of the welily as
otherwi se provided in this chapter. The date of
appropriation shall be the date of filing the notice of
completion or the application for a permite®

Section 6. Section 85-2-3G6y MCAy is amended to read:

"35-2-306e Exceptions to permit requirementsa (1)
Outside the boundaries of a controlled groundwater arcay a
permit is not required before appropriating groundwater by
means of a well or developed spring with a maximum
appropriation of tess than 100 jaltons per minute. Within 60
days of completion of the well or developed spring and
approoriation of the groundwater for beneficial uses the
appropriator shall file a notice of completion with the
department on a form provided by the department at its
offices and at the offices of the county clerk and
recorderss Upon receipt of the noticey, the department shall

review the notice end mayy before issuing a certificate of
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water righty return a defective notice for correction or
completions together with the reasons for returning ite A
notice does not lose privrity of filing because of defectssy
if the notice Is correctedy completedy and refiled with the
department within 30 days or within a further time as the
departmant may allows not to exceed 5 monthses If a notice is
nat corrected and completed within the time alloweds the
pgriority dote of appropriation shall be the date of refiling
a correct and cowmplete notice wWith the departments A
certificate of water right may not be issued until a correct
and complete notice has been filed with the departments The
original of the certificate shall be sent to the county
clerk and recorder in the county where the point of
diversion oy place of use is located for recordation. The
department shall keep a copy of the certificate in its
office in Helena. After recordations the clerk and recorder
shall send the certificate to the appropriator. The date of
fiting of the notice of completion is the date of priority
of the righte.

(2) An appropriater of Groundwater by means of a well
or developed springs first put to beneficial use between
January ls 1962+ and July 1, 1973y who did not file a notice
of corpletions as required by laws in force arior to April
14y 1981y wWith the county clerk and recorder shall file a

notice of completions as provided in subsection (1) of this

-19—
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sections with the department to perfect the water righte Ibe
filtiog_ _of _a__claje of existing water_ _right putrsusnt_ to
85-z-221_is _sufficient _potice _of _completion.. under. _ this
subsectlione The pricority date of the appropriation shall be
the date of the Filing of a notice as provided in subsection
(1)} of this section gr_ihg date of the filing of _the _claim
of _existing  water__rights - An appropriation. under this
subsection is an existing righty and a permit s not
regquirad; howevery the department shall acknowledge the
receinpt of a correct and complete filing of a notice of
coempletiony except that for an appropriation of less than
100 gallons per minutes the department shall issue &
certificate aof water rightas

{3) A permit is not required before constructing an
impounament or pit and appropriating water for use by
livestock |If the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is less. than
30_acre-feei per year_and s from a source other than a
perennial flowing streams and the impoundment or pit is te
be constructed on and will be accessible to a parcel of land
that is owned or under the control of the applicant and that
is 40 acres or largers. As used in this subsectiony a
peremial flowing stream means a stream which historijcally
has flowad continuously at al) seasons of the yeare during

dry as well? as wet years. However, within 60 days after
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constructing the impoundment or pite the appropriater shatl
appty for 2 permit as prescribed by this part. Upon receipt
of a zurrect and complete application for a stockwater
pfovisiona] permits the department shall then autaomatically
issue a provisiconal permit. If the department determines
after a hearing that the rights of other appropriators have
been ar will be adversely affected, it may revoke the permit
or require the permittee to modify the impoundment or pit
and wmay then moke the permit subject to such termse
conditionsy restrictionsy or limitations it considers
necessary to protect the rights of other appropriatorse

(4) A person may ailso appropriate water without
applying for or prior to receiving a permit under rsules
adopted by the board under 85-2-113."

Section 9a Section 85-2-307, “CAy is amended to read:

“85-2-30T7« Notice of application. (1) Upon receipt of
a proper application for & permity the department shall
grepare a notice containing the facts pertinent to the
application and shall publish the notice in a newspaper of
general circultation in the area of the source once & week
for 3 2 consecutive weekse Before the last date of
publications the department shall also serve the npotice by
first-class wail upon an appropriator of water or applicant
for or holder of a permit whos according to the records of

the acepartment, may be affected by the proposed

-12=-
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approsriations A notice shall also be served upon any public
agency that rnas reserved waters in the source under
85-2-316, The department mays in its discretions also serve
notice upon any state agency or other person the department
feels may be interested in or affected by the proposed
approariation. The department shall file in 1its records
proof of saervice by affidavit of the publisher in the case
of notice by publication and by its own affidavit in the
casa of service by mail.

(2) The notice shall state that by & date set by the
department {(not less than 38 15 days or more than 60 days
after +the 1last date of publication) persons may file with
the dapartment written objections to the appiicationa

{3} The requirements of subsections (1) and (2) of
this section do not apply if the department findsy on the
basis of information reasonably available to ity that the
approdriation as propesed in the application witl not
adver-ely affect the rights of other persans.”®

Section 10. Section 85-2-308¢ MCA+ is amanded to read:

n§5~2~308., Objectionse (1) An cbjection to an
application wmust be filed by the date specified by the
department under 85-2-30T(2}.

{2) The objection must state the name and address of
the objector and facts tending to show that there arve no

unappropriated waters in the proposed sources that the

-13—

10

11

12

i3

14

15

16

17

i8

19

20

21

22

23

24

25

LC 1243701

proposed means of approprilation are inadequatey that the
propertyy uater rightsy—or-intereses of the objector would
be adversely affected by the proposed appropriations ar—the
obijector-moy-3tate-any-—other--oojections--to--the--proposed
approprFoatron——~he--constdera-pertinent Lhat the proposed use
of water is.pot. a bepeficial_usas_pr that the _praposed.._use
will _ioterfere__unreasonably _with  other _plaoped uses-or
develepments _for which a_perpit.bas-been_issued .or for which
uater has_heeo_resgryeds*

Section 11. GSection 83-2-311s MCAy is amended to read:

v35-2-311. Criteria for issuance of permite The
department shall issue a permit ifs

(1) there are unapgpropriated waters in the source of
supply=

{3) at times when the water can be put to the use
proposed by the applicant;

{(h) in +the amount the applicant seeks to appropriate;}
and

{c} throughout the peri.1 during which the applicant
seeks to appreopriatey the amount requested is available;

{2) the water rights of a prioer appropriator will not
be adversely affected;

{3) the proposed means of diversiony constructione and
operation of the appropriation works are adequate;

{4) the proposed use of water is a beneficial usej

-1b—
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{5) the proposed use Will not iInterfere upreasonably
with other ;lanned uses or developments for which a permit
has b2en issued or for which water has been reserved;

{6) an applicant for an appropriation of 105000
acre~feet a vyear or more and 15 cubic feet per second ar
wore proves by clear and convincing evidence that the rights
of a prior appropriator will not be adversely affected;

(T} except as provided in subsection {5)» the
applicant preves by substantial credible evidence the
criteria listed in subsections (1} through (%)%

Section 12« Section 85-2-312+ MCA» is amended to read:

n"g§5-2-312. Terms of permit. (1) The department may
issue a permit for less than the amount of water requesteds
but in no case may it issue a permit for more water than is
requasted or than can be beneficially used without waste for
the opurpose stated in the apsolication. The department may
require nodification of plans and specifications for the
appropriation or related diversion or construction. It may
issue 2 permit subject to termsy conditionss restrictionse
and limitations it considers necessary to protect the rights
of other appropriatoerss and it wmay isSue teMporary or
seasonal permits. A permit shall be issued subject to
existing rights and any final determination of those rights
made under this chapters

{2} The department may limit the time for commencement
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of the appropriation worksy completion of constructiony and
actual application of the water to the proposed beneficial
usee In fixing those time limitse the department shall
consider the c¢ost and magnitude of the projecty the
enginearing and physical features to be encountereds andy on
projects designed for gradual development and gradually
increased wse of water. the time reasonably necessary for
that coradual development and increased uses. For good cause
shown by the permitteey the department may in its discretion
reasonably extend time Timits.

{3) TYhe original of the permit shall be sent to the
county-clterk-and-recorder-in-the-county-where~the--peornt——ot
diversion-—-er—~place—-of«~yse—~ig--tocated-—Ffor-—recordetion
peruitiess and a copy shall be kept in the office of the
department in Helena. #Afeter-—recordationy-—the--elerk-ond
recorder—shali-send-the-permit-to-the-germietees

L2l Fhe depaciment_shall prowide Yo the. counky clefrk
and_recarder gf_the-county sherein the point_of diversign .or
place of use _is. . located .guarterly regoris apd an anoual
susmacy._report of all water cight permitss cectificatesa. and
chagge__appraovals. . issued by the. dspartgeot. withio_ . _the
couniys™

Section 13« Section B85-2-314, MLAy is amended to read:

"§5-2-314« Revocation or_.modificaticn of permit. If

the work on an apprepriation is not commencedy prosecuted,

16~
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or conpleted within the time stated in the permit or an
extension the;éof or if the water is not being applied to
the beneficial use contemplated in the permit or if the
permit is otherwise not being followeds the department mays
after notices require the permittee to show cause why the
permit should not be modified gr revokede If the permittee
Fails to show sufficient causes the department may modify or
reveke the permite®

Section 14« Section 85-2-315¢ MCAy is amended tc read:

"35-2~315, Certificate of water righte (1) Upeon actual
appltication of water to the proposed beneficial use within
the time allowede the permittee shall notify the department
that the appropriation has been properly coapleteds The
department ®ay then inspect the appropriations and if it
determines - that +the appropriation has been completed in
substantial accordance with the permity it shall issue the
permittee a certificate of water righte The original of the
certifFicate shall be sent to the eeunty-cterk--and--pecorder
in-tha-county-—wherein-che-point-of-diversion-or-pltace-of-use
Fa--}seapad-for-recapdatton pargittagey and a duplicate shsll
be kent in the office of the dJdepartment in Helenas After
recordationy—~-the--~cleprk——-and--recorder——ahalt-—~send-rthe
certifrente-to-the-mpprepriators

{2) Except-as-—provided-in-85«2+313y-a--ecertificote--of

nater—-fiqht-—&n-n—puft*e&%nr~so¢ree—may-not—be—fssued-pf+of
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to-p-generat-determinatron—under-part-2-of-thts--chapter——of
exdating-righes-in-chat-seureer Ihe department shall prowide
to_.rhe_ _county clerk and recorder_of the county_ wherein the
neiot_of diversion or place of _use js_ _located guarterly
ceports__and an_aopual susmary_report _of all certificates.af
vater right_issued by the department witbio-tbe_countys®
Section 15« Section BS5-2-402+ MCAs is amended to read:

rp5-2-402. CLhanges in appropriation rightse (1) Aan

appropriator may not change the place of diversiony place of

usees purpose of usey or place of storage except as permitted
under this section and approved by the departments

{2} The department shall approve the proposed change
if it determines that the proposed change will not adversely
affect the rights of othar personse If the department
determines that the proposed change wight adversely affect
the rights of other persons, notice of the proposed change
shall be given in  accordance with B85=2-307. If the
department determnines that an objection filed by a person
whose rights may be affected s“ates a valid objection to the
propnsed changay the deparctment shall hold a hearing thereon
prior to §ts approval or denial of tha proposed change.
Objections shall meet the requirements of 85-2-308(2)y and
hearings shall be neld in accordance with 65-2-309,.

(3) An appropriator of more than 15 cubic feet per

second may not change the purpose of wse of an appropriation

=18
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right from an agricultural gr__jirrigation wuse to an
industrial usee

{#) The department may approve a change subject to
such termss conditionses restrictionss and limitations it
considers necessary to protect the rights of other
appreopriatorss  including limitations on- the time for
completion of the changes

(5 If a change is not completed as approved by the
department or if the terms, conditionsy vrestrictionss and
limitations of the change approval are not complied withy
the department maye after notice and opportunity for
hearitgy require the appropriator to show cause why the
change approval should not be aodified or revokedsa If the
approoriator fails to show sufficient ¢ausey the department
may modify or revoke the change approvale

13 __Without _obtainiog.._orier . aporoval.  from. _ the
degartpents _an apneoenriator may. not sexer all or 2oy part of
ac__appcopriation _cigbt. from__the _land. to _mwhich it is
appurtepants.sell _the appropciation cight _for other purposes
or__to. . other.  landss_.or —mwake _the __appropriakico _right
appurtenant _to other landss [be ¢epariment. shall_ appiove the
neopased- . change . if. _it_determjpes_that. tbe propased change
will not_adyersely affect the water rights. of other personse
1f. the. departwent _determipes that_the_propesed chasge _might
adversely _affect the water gights.of otber.personss.nokice

-19=-

10
11
12
13
14
15
16
17
18
19
2c
21
22
23
24

25

LL 1243701

of the_proposed change sust_ . De . given _in . acgordance  with
85=2-30Ta__ _1f___the _departaepi-_tbeo. .dekermines _that. an
abjscticn_ filed by _a_ _persen. . whoss__watel. cighks _may__be
affected _states _a__xa)ig objectign to ihe nroposaed.changes
the dJenarteent shall hold 3 hearing.  tpereen__peior. _fo _iis
approval  _or _deniz) of the proposed changes Objections must
pegt_the requirements_of 85-2-308. and hearings must_be beld
in_accordance with B3-2-309.

L1} . Ihe.Qriginal gf a change agproval _issued Dy . .Lhe
departsent. _must. be sent to the_egpnlicants aod.a duplicake
#ust be kept in_the office of the departeent_in Heledas

(8} _A__person_  heldipg . 30 _issued_ _perBit__Qr__chanye
approval.that has oot heen perfected may change the place of
diversions.ploce of use..pycpose.Qf uses_or place of storage
by . filing.-an..application. for..change _gursuant. ko--tbis
s2¢Ling."

Szction 15. Section 85-2-403y MCAs is amended to read:

*35-2-403. Transfer of appropriation rightsa (1) The
right to wuse water umder—o-permit-or-certifircate-of-water
right shall pass with & conveyante of the tand or transfer
by op:ration of lawe uniess specifically exempted therzfrom.
A1l transfers of interests in appropriation rights shall be
without loss of priority.

(2) The person receiving the appropriation interest

shall file with the department notice of the transfer on a
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form Jrescribed by the departments which sust_jpglude.but_is
pot_linited to the potarized signaturss. of the  transferor
and_zhe_transferaee

(3) withoot-—obtatning———prior-——spproval-———from-—~the
departmenty-an-approprieter-gay-not-sever-ai-or-any-part-of
an-—apprepriation--right——from—-the--tand--to——whieh——it——+2
appurtenanty-sedi-the-appropriatron-right-for-other-parposes
or—-~to--=other--tandsy—-or——pake--the——appropriatien—-riqit
anpurtenant—to—ather-tandse—Fhe~department—shadli-apprave-tche
propored-change~if-it-determines—thae-—the--proposed-—change
niti-~not~-adverset y~-affect-the-righta-sf-other-personse-if
the-department-detcermines—that—--the--prapesed--change—-might
adversety-~affece-the-rights-of-other-pesrsonsr-notica-of-the
propossd-chanae-shalt-pe—given-in-occordonce—with--85-2-30%¢
Ff-the-department—then-deteraines-that-en-shjeetion-fited—by
a—-persoq—--hose—-r+ghts---uy«—be--affeeéed——1tutes--a—va¥+d
objectiron-to-the-proposed-changey—thz-department-shati-—hota
a-—heari+ng--thereon--peiar-—to- ity-approval -or—denrat-af-the
proposted-enanatr—~Shjections-shati~pect-che~regquirenents——af
85-2-30E¢2¥——and-—Rearinge-—hati-be-hetd-in-aecordanee—with
85-2-389« Ihe departwent shall. _seod 3o ackoowledgmaent _of
receiot.of o _filed transfer to  _the transferor and Lhe
tcansferees_and a duplicate gqust be Kept fo. the office. . of
the_department_ic_ielenaa.®

NEW _SECTION. Section i7. Permit action in highiy

-21-

10
11
12
13

i4

16
17
18
19
20
21
22
23
24

25

LT 1243701

appropriated basins or subbasinse (1) The legislature mays
by laws preclude permit applicationse or the department may
by rule reject permit applications or modify or condition
permits issued in a2 highly appropriated basin or subbasine.

(2) A rule may be adopted under this section only upon
a petition signed by at least 25% or 10¢ whichever is tessy
of the users of water in the source of supply w~ithin a basin
or subbasine The petition must be in a form as prescribed by
the department and must allege facts showing that throughout
or at certain times of the year or for certain beneficial
uses:

(2) there are no unappropriated waters in the source
of suaplys

{b)} the rights of prior appropriators will be
adversely affected; or

(<) further uses will interfere unreasonably with
othar vplanned wuses or developments for which a permit has
bean issued or for which water has been reserved.

(3) nwithin &0 days aftet submission of & petitions the
department shall:

(a) dJdeny the petition in writings stating its reasons
for denial;

{b) inform the petitioners that the department must
study the allegations further before denying or proceeding

further with the petition; or

-22-
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{¢) initiate rulemaking proceedings in accordance with
2-4-302 through z-~4-305.

{4) Title 2y <chapter 3y parts 1 through %, govern
rulemaking proceedings conducted under this sectiony except
that in addition to the notice requirements of those partss
the department notice of the rulemaking hearing must be
publisned at least once in each week for 3 successive weekss
not Jlass than 30 days before the date of the hearinge in a
newspaper of general circulation in the county or counties
in whith the source is VYocatede The department shall serve
by mail a copy of the notice not less than 30 days before
the hearing upon each person or public agency known from the
examination of the records of the department to be a
claimanty appropriatory or permitholder of water in the
50Urces

NEW_SECTION. Secticon 18« Codification instruction.
Section 17 is intepnded to be codified as an integral part of
Title 85y chapter 2y and the provisions of Title 85s chapter
2y apply to section 1T.

MEM_SELCTIONs Section 19 Severabilitye If a part of
this act Is invalidy all wvalid parts that are severable from
the invaltid part remain in effect. If @ part of this act is
irvalid in one or more of its applicationss the part remains
in effect In all valid applications that are severable from

the invalid applicationss

-3
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HMEW_SELYIOdNe. Section 20e tffective gate.
ef fective on passage and approvale.
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STATE OF MONTANA
REQUEST N0, __ J44-83

FISCAL NOTE
Form BD-15

compliance with a written request received February 7, , 19 83 , there is hereby submitted a Fiscal Note
Senate Bill 370

: pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated {MCA).
ckground information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

the Legislature upon request,

DESCRIPTION OF PROPOSED LEGISLATION:

Senate Bill 370 provides for the general revision and clarification of certain laws
relating to surface and ground water; ends sixteen specific sections; and provides
an immediate effective date.

Senate Bill 370, simplifies and clarifies certain water-right law statutes, and also
proposes amendments to shorten the permit processing times, as well as cutting
administrative costs.

ASSUMPTIONS:

1) Recording costs are $2 per page.

2)  Average certificate is 1% pages.

3)  The department will record 10,000 certificates in fiscal year 1984 and 2,000
certificates in fiscal year 1985.

FISCAL IMPACT;

This bill will reduce department operating expenses for recording certificates and
permits, and issuing public notices, by $47,000 in fiscal year 1984 and $17,000 in
fiscal year 1985. It will save $905,000 over the life of the adjudication program.
It will reduce revenues to clerks and recorders, but it will also reduce their
workload.

FISCAL NOTE 12:BB/1

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: 2"\\" _:5
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4#8th Legislature 58 370
i STATEMENT OF INTENT

z SENATE BILL 3TO

3 Senate Agricultures Livestock and Irrigation (ommittee

%

5 A statement of Intent is required for thls bill because
] it detegates rulemaking authority to the Department of
T Natural Resources and Copservation in sections 1 and 17.

;] The intent is to provide the Department with the
9 authority to adopt rules necessary to rejecty modifys or
10 condition water use perait applications in highly
11 appropriated basins of subbasinss A rule may only be adopted
12 under this section upon a petition signed by a certain
13 percentage of water users in the source of supply or by
T4 direction of the Legislature. The petition must allege
15 certain facts showing the need for the adoption of a rule.
16 The Department must act on the petition wlthin 60 days by:
iT denying the petition and providing reasons to the
i8 petitioners; informing the petitioners that additicnal study
19 of the allegations is necessary before denying or proceeding
20 with the petition; or initiating the rulemaking proceeding.
21 The sulemaking procedure must follow the notice requirements
22 of the Montana Administrative Procedure Act and in addition
23 the Dapartment must publish notice of the rulemaking hearing
24 once &z waek for three successive weeks in a newspaper of
25 general circulation in which the source is locatedy and also
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serve an individual copy of the notice on any known water
right holder in the source of supply according to the
Department?'s recordss

This bill also delegates rulemaking authority to the
Board of Natural Resources and Conservation in section 2.

The intent is to provide the Board with the authority
to adopte through rules. fees %o be paid by applicantse
petitionersy and others for services provided. Fees could be
adopted for: rulemaking hearings to rejecty modifys or
condition water use permit applications in highly
appropriated basins or subbasins; administrative hearings
conducted by the Department to settls objections to permit
or change applications;i costs incurred during the field
investigation of a complaint against a permittee and related
revocation proceedings; and for costs inrcurred in the field
verification of issued and completed permits and change

approvalse

-2-
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Approved by Committee
on Agriculture Livestock
& Irrigation

SENATE BILL NQ. 370
INTRODUCED BY ETCHARTy GALTs LANESs
OCHSNERy ASAYs MANUELs SPAETH
BY REQUEST OF THE ODEPARTMENT OF NATURAL

RESQOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE AND
CLARIFY CERTAIN LANS RELATING TO SURFACE AND GROUND WATER;
AMENDING SECTIONS 85-2-112y 85-2-113y 85-2-1234 B5-2-124%,
§5-2-236y BS-2-302y B5-2-3D3y 85-2-306 THROUGH B5-2-308.
85-2-311+ 85=-2=312¢ B5=-2~314y B85-2-3154 B85-2-402y AND

85-2-403¢ MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

AF TIT EMNACTED BY THE LEGISLATURE OF THE STATE OF MONTANAZ
Section le Section 85-2-112+ MCA+ is amended to read:
"g5-2-112« DOepartment duties. The department shall:
{1) enforce and administer this <chapter and rules

adonted by the board under 85-2-113» Subject to the powers

and duties of the supreme court under 3-7-20%;

{2} prescribe proceduress formsy and requirements for
applicationss permitse certificatesy deetarattensy claims of
existing rightsy and proceedings under this chapter and
prescribe the information to be contained in any
applicationy deckarationy claim of existing rights or other

documant to be filed with the department under this chapter
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not inconsistent with the requirements of this chapter;

(3) establish and keep in its Helena office a
centralized record system of all existing rights and a
public record of permitsy certificatesy deelarationsy claims
of existing rightsy apnlicationsy and other documents filed
in its office under this chapter;

(4) cooperate withy assists adviser and coordinate
plans and activities with the federal, statey and local
agencies in matters relating to this c¢hapter;

(5) wupon request by any persony cocperate withe
assisty and advise that person in matters pertaining to
measuring water or filing deetarations-with—-the-—deparenent
or claims of existing rights with a district court under
this chaptery

146} __adept_ _rules.__pecessary to.  rejects _madifys __or
condition _permit 3pplications in highly _appropriated basins
or_subbasins_as_provided in [sectien _17)."

Section 2. Section B5-2-~1134y MCAy is amended to read:

"85-2-113« Board powe.s and dutiesa {1) The board may
prescribe fees or service charqges for any public service
rendered by the department under this chanters including hat
aot-zttected-cte fees for the filing of applications or for
the issuance of permits and certificatesy_ _for_ _rulemaking
beariogs..under _laection. 17]s. for.administrativg hearings

conductrad_under_this_chapters for_ ipvastigatioos _concerpiog

-2=- S8 370
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permit__revocations. for_ field _yerificatico__Qf issued and
cowplatad permitse 20d 211 change approvalse There shall  be
no fees for the--fiting-of-dectarations—or—for any action
taken by the dena}tment at the request of the water judge er
far~the-iasuance-of-certificates—of-exizting-rights 0R__FOR
IBE_ISSUANCE Of CERTIFICAYES OF E£XISTING RIGHIS

(2) The board may adopt ru)es necessary to implement
and carry out the purposes and provisions of this chapter.
These rules may include but are not limited to rules to:

{a) govern the issuance and terms of interim permfts
authorizing an applicant for a regular permit under this
chapter to beqgin appropriating water immediatelys pending
final approval or denial by the department of the
applization for a regular permits

{b) require the owner or operator of appropriation
facilities to install and maintain suitable controlling and
measuring devicesy except that the board msy not require a
meter on a water well outside of a controlled groundwater
area or proposed controlled groundwater area unless the
maxiwun yreld gppropriation of the well is in excess of 1LO0
gallons & minute;

4Cc) require the owner or .operator of appropriation
facilities to report to the dapartment the .readings of
reasuring devices .at .reasonable intervals and to Ffile

repsrts on appropriations; and

-3~ 5B 3790
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{d) regulate the constructionq- uses and sealing of
wells to prevent the wastes contaminations or pollution of
groundwatera.

{3) The board shall adopt rules providing for ana
governing temporary emergency appropriationss without prior
application for a permit, necessary to protect lives or
property."

Section 3. Section B85-2-123, MCAy is amended to read:

#§5-2-123. Ceposit of fees and penaltiess txcept as
providad in B5-2-124s all fees and penalties collected under
this chapter sﬁa]] be deposited in the state-generat-fund
water. right_appropriaticon_account established. io__B5-2=-314-
A1l penalties or fines imposed by any court for a violation
of this chapter shall be deposited in the general fupd of
the county wnere the court presides and shall be disposed of
in the same manner as any other penalty or fine.™

Section %« Section B85-2-124y MCAy is amended to read:

NE5-2-124. Fees for environmental impact statementse.
{1) wWhenever the department determines that the filing of an
application (or a comhination of applications) for a permait
or approval under this .chapter requires the preparation of
an environmental impact statement as prescribed by the
Montana Environmental Policy Act and the application (or
combiration of applications) involves the use of 104000 or

more acre-feet per year or 15 or more cubic feet per second

-t $B 370
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of waters the applicant shall pay to the departmeat the fee
prescribeﬁ in this sectione The department shall notify the
applicant in writing within 38 20 days of receipt of a
correct and cowmplete application (or a combination of
applications) if it determines that an environmental impact
statemant and fee is requiredes

(2) Upon notification by the department under
subsection ()¢ the applicant shall pay a fee based upon the
estimated cost of constructings repairings or changing the
approdriation and diversion facilities as herein provided.
The maximum fee that shall be paid to the department may not
excaed the fees set forth in the following declining scales
2% of the estimated cost up to $1 million; plus 1% of the
estimated cost over $1 million and up to $20 million; plus
172 »f 1% of the estimated cost over $20 million and up to
$100 nitlion; plus 1/4 of iX of the estimated cost over 3$100
million and up to $300 millions plus 178 of 1% of the
estimated cost owver $300 millione The fee shall be
deposi ted in the earmarked revenue fund to be wused by the
department only -to comply with the Montana Environmental
Policy Act in connection with the apptication(s}. Any
amounts paid by the applicant but not actually expended by
the department shall be refunded to the applicante

{3} The department and the applicant may detérmine by

agreenent the estimated cost of any facility for purposes of

-5=- S& 370
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computing the amount of the fee to be paid to the department
by the applicants The department may contract with an
applicant for:

{a) the development of information by the applicant or
a third party on behalf of the department and the applicant
concerning the environmental impact of any proposed activity
under an application;

(b)Y the diviston of responsibility between the
department and an applicant for supervision overs control
ofy and payment for the development of Information by the
applicant or a third party on behalf of the department and
the aoplicant under any such contract or contracts;

{c) the use or nonuse of a fee or any part thereof
paid to the department by an applicante.

(4} Any payments made to the department or any +third
party by an applicant under any such contract or contracts
shaltl be credited against any fee the applicant must pay
hereurders. The department and the applicant may agree on
additional credits against the fee for environmental work
perforned by the applicant at the applicant's own exPenﬁe.

{95) No fee as prescribed by this section may be
assessad aqainst an applicant for a permit or approval if
the applicant has alsoe filed an application for a
certificate of environmental compatibility or public need

pursuant to the Mentana Major Facility Siting Acty and +the

-6~ 5B 370
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approxriation or use of water involved in the application(s)
for permit or approval has heen or will be studied by the
départment pursuant to that acte

{5) This section shall apply to all applicationse
pending or hereinafter filedy for which the department has
nots as of April 9y 1975, commenced writing =n environamental
impact statement. This section shall not apply to any
applications the fee for which would not exceed $2,500.

(7) Faiture to submit the Ffee as required by this
sectian shal) void the application{s).

{8} The department mavs In its discretions rely upon
the znvironmental studiesy investigationss reportse and
assessnents made by any ather state agency or any persony
including any applicante in the preparation of its
environmental impact statement.v

Section S. Section 85-2-~23&6y MCAs is amended to read:

"g5-2-236, Certificate of water right. (l) when a
final decree is enteredy the water judge shall send a copy
to the Jdepartments The department shall on the basis of the
fina} decree issue a certificate of water right to each
person decreed’ an existing righte The original of the
certificate shall be sent to the couney-eclerk--and--pocorder
ef--the--coufty-where-the-point-af-diversion-or-ptace-of-gse

Fo-Forated-for-recordation person. Lo _whom . the. right . is

decpwpid. The department shall keep a copy of the certificate

bl ol §3:37¢
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in its officz in Helenas After-recerdationy-the—eterh-ond
recorder-shaili-send-the-certifiente-to~-che--person--te——whom
the—riqht-is—decreeds

12}. _Ibe_.departmens_.shall. provide to the county clerk
and_caicocder of the county whereia the peint of diversion or
place.of use is-located. quarterly. reépucis-_aod._an _anoual
summary..renoct_of_all _certificates of water righk_ issusd by
the_depactment _within the couniv.*”

Section 6« Section 85-2-3024 M{As iS amended to read:

ng5-2~-302. Application for nermite Except as otherwise
provided in (1) eand-t+2% through {3) of B85-2-3064 a person
may not appropriate water or commence conStruction of
diversions impoundmenty withdrawale or distribution works
therefor except by applying for and receiving a permit from
the departmente The application shall be made on a form
prescribed by the departments The department shall make the
forms available through jts offices and the offices of the
county clerk and recorders. The department shall return 2
defective application for correction or completion together
with the reasons for returning ite An application does not
jose priority of €iling because of defectsy if the
application is correctedy completedy and refiled with the
department within 30 days after its return to the applicant
or within a further time as the department may allows If an

apnlication is not corrected and completed within 30 days or

g S8 370
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withivy a further time as the department allowss up to %8 3
monthsy the priority date of the application shall be the
date of refiling the apolication with the corrections with
the dapartment. An application not corrected within 8 3
months shall be terminated.®

Szction 7« Section 85-2-303s MCAs is amended to read:

“B5~2-~303. Permit for conversion of nonproductive oil
or gas wells A person who desires to convert a nonproductive
6il or gas well to a water well may-de-—-se-—immediatetly-——but
shall fite a notice of completion or apply for a permite
depending on the maximum y+edd gppropriatien of the well, as
othersise provided in this chapters The date of
appronriation shall be the date of filiag the notice of
completion or the application for a permits®

section Bs Section B5-2-306+ MCA, is amended to read:

RE5-2-306, Exceptions to permit requirements. (1}
JQutside the boundaries of a controlled groundwater area, 23
permit is not required hefore appropriating groundwater by
means of 3 well of developed spring with a maximum
approoriation of less than 100 galions per minutes dAithin 60
days of completian of the well or developed spring and
approjriation of the groundwater for beneficial usey the
approlriator shall file a notice of completion with the
department on a form provided by the department At its

offices and at tihe offices of the county <clerk and

- 53 370
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recoriarsas Upon receipt of the notices the department shaltl
review the notice and mays before issuing a certificate of
water righty return 2 defective notice for correction eor
complations together with the reasons for returning its A
noticz does not lose priority of filing because of defects,
if the notice is correctedy completeds and refiled with the
departaent within 30 days or within a further time as the
department may allows not to exceed 6 menthse If a notice is
not corrected and completed within the time alloweds the
priority date of appropriation shall be the date of refiling
a correct and complete notice with the departments A
certificate of water right may not be issued until 2 correct
and compiete notice has been filed with the department. The
original of the certificate shall be sent to the county
clerk and recorder in the county where the point of
diversion or ptace of use is Yocated for recordations The
department shall keep a copy of the certificate in its
office in Helena« After recordations the clerk and recorder
shall send the certificate to the appropriator. The date of
filiny of the notice of completion is the date of priority
of th> rights

f2) An appropriator of groundwater oy means of a well
or developed springs first put to beneficial use between
January 1y 19629 and July ls 1973y who did not file a notice

of completions as required by laws in force prior to April

=-10- SB& 370
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14y 19B1ly with the county clerk and recorder shall file a
notice of completions as provided in subsection (1) of this
sectione with the department to perfect the water righte Ine
filipa-nf a._claiw__of existing _water__right _pursuant. 1o
83-g-221..[s. sufficient _notice .of _qompletion. under.this
sithsections The priority date of the appropriation shall be
the date of the filing of a notice as provided in subsection
(1} oF this section pr_the date of the filing of the claim
ef __existing _water _right. An appropriation under this
subsection is an existing righty and a permit is not
required; howevery the department shall acknowledge the
receipt of a correct and complete fillng of a notice of
complations except that for an appropriation of less than
106 3allons per minute, the department shall issue a
certificate of water righte

{3} A permit is not required before constructing an
impoundment or opit and appropriating water for wuse by
}ivestock if the maximum capacity of the impoundment or pit
is less than 15 acre~-feet and the appropriation is less _than
30__acre-feet per _year__and_ _is from a source other than a
perennial flowing streams and the impoundment or pit is to
be covstructed on and will be aecessible to a parcel of land
that is owned or under the control of the applicant and that
is 4) acres or larger. As used in this subsections a

perennial flowing stream means -a stream which historically

-11- S8 370
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has flowed continuously at atl1 seasons of the yeary during
dry as weli as wet yearse Howevery within 60 days after
constructing the impoundment or plts the appropriator shall
apply for a permit as prescrided by this parte Upon receipt
of a correct and complete application for a stockwater
provisional permity the department shall then automatically
issue a provisional permite If the department determines
after a hearing that the rights of other appropriators have
been or will be adversely affectedy it may revoke the permit
or require the permittee to modify the impoundment or pit
and mnay then wmake the permit subject to such termse
conditionse restrictionsy or limitations it considers
necrssary to protect the rights of other appropriatorss

{(#) A operson may also appropriate water without
applying for or prior to receiving a permit under rules
adopted by the board under 85-2-113.%

Section 9. Section 85~2-307y MCA» is amended ta read:

"g5-2-307s Notice of applications (1) Upon receipt of
a proper application for a permity the department shall
prepar= a notice containing the facts pertinent to the
application and shall publish the notice in a2 newspaper of
general circulation in the area of the source once a week
for 3 2 consecutive weeks. Before the last date of
publications the departeent shall alse serve the notice by

first-class mail upon an appropriator of water or applicant
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for 9r holder of a permit whos according to the records of
the departments may be affected by the proposed
approoriatione A notice shall also be served upon any public
agency that has reserved waters in the source wunder
85-2-3l&e The department mayy in its discretions also serve
notice upon any state agency or other person the department
feels may be interested [in or affected by the proposed
approdriations The deoartment shall file in its records
proof of service by affidavit of the publisher in the case
of natice by publication and by its own affidavit in the
case >f service by maile

{2) The notice shall state that by a date set by the
department {(not less than 38 153 days or more than 60U days
after the last date of publication) persons may file with
the dzoartment written objections to the applications

(3) The requirements of subsections (1) and (2) of
this sectfion do not apply if the department findse on the
basis of information reasonably available to its that the
approoriation as proposed in the application will not
adversely affect the rights of other psrsons.”

Saction lUe. Section 835-2-308y MCAy is amended to read:

"g5=-2-308. UObjectionss (1} An objection to an
applization must be filed by the date specified by the
department under 85-2-307(2).

{2) The objection must state the pame and address of
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the objector and facts tending to show that <there are ne
unappropriated waters in the proposed sources that the
propoused means of appropriation are inadequates that the
propertys dater rightsy-or-+mterests of the objector would
be adversely affected by the proposad appropriations er--the
objeeror-—may--state-—any--other-—objections—to-the-preoposed
approorFation—he—considers—pertinent that the propased use
of __water_ is. not_a pepgficial uses gr that the propesed uss
will_ ipterfere _uoreasgnably _with__other _plapped _uses__or
deyelopmants for which a_permit has_been_issued or for which
dWater_has.pgen.cesgrysde®

Section ll. Section 85-2-311y ACAs is amended to read:

®35-2~311le Criteria for issuance of permite The
department shall issue a permit if:

[1) there are unappropriated waters in the source of
supply:

{a) at times when the water <can be put to the use
proposed by the appglicant;

(b) in the amount the applicant seeks to appropriate;
and

{c) throughout the periond during wnich the applicant
seeks to appropriate, the amount requested is available;

{2) the wataer rights of a priar appropriater will not
b= adversely affected;

{3) the proposed means of diversiony constructiony and

=14- s$8 370



»

Wi

~ >

10
11
12
13
14
15
16
17
19
19
20
21
22
23
24

25

SE 0370702

operation of the appropriation works are adeguate;

(%) the proposed use of water is a beneficial use;

(5) the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has beecn issued or for which water has been reserved;

f$) an applicant for ap appropriation of 10,000
acre-feet a year or more and 15 cubic feet bper second or
more oroves by clear and convincing evidence that the rights
of a oprior appropriator will not be adversely affected;

(1) except as provided in subsection (6)y the
applicant proves by substantial credible evidence the
criteria listed in subsections (1) through [5)."

Section 1l2. Section 85-2-312, LAy is atended to read:

"85-2~312. Terms of permite (1} The department may
issue a permit for Tess than the amount of water requesteds
but In no case may it issue a permit for more water than is
requested or than can be beneficially used without waste for
the purpose stated in the application. The department may
require modification of pléns and specifications for the
appropriation or related diversion or construction. It may
issue a permit subject to termss conditionss restrictionse
and limitations it considers mecessary to protect the rights
of other appropriatorsy amd it may issue temporary or
seasotal permitse A permit stall be jissued subject to

existing rights and any final determimation of those rights
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made under this chapter.

(2) The department may limit the time for commencement
of the appropriation workssy completion of constructions and
actual application of the water to the proposed beneficial
uses In fixing those time limitsy the department shall
consider the cost and magnitude of the projects the
enginzaring and physical features to be encountereds andy on
projects designed for gradual development and gradually
increasaed use of waters the time reasonably necessary for
that gradual development and increased uses For good cause
shown by the permitteer the department may in its discretion
reasonably extend time limitsa

(3) The original of the permit shall be sent to the
tounty-—atepk-—and-recarder—in-the-county-where-the—pornt-of
diverston--or--pimce——of--use--js--}ocated--for-—recordatton
parmittaces and a copy shall be kept in the office of the
depart@ent in Helena. After--recordationy——the-~clterk--and
recorder-shati-send-the-permit—to-the-persitteey

{%)__Ihe _decariment _sbhall ocovide to_the couniy_clerk
apd_racorder of the county whereio. the paint of diversion or
place of use Is_located _quartecly .reports  sod _.an__aonual
summary.cepart of. all_water.cight_pecmitss certificatess and
chaoge_._aporovals _issued by the  deparisent _withio. _the

countys"™
Section 13. Section BS5~-2-314¢ MCAes is amended to reads

-16— 58 370
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"35-2-314. Revocation or_ modification of permite If
the Jork on an appropriation is not commenceds prosecuteds
or conpleted within the time stated in the permit or an
extension thereof or if the water is not being applied to
the beneficial use contemplated in the permit or if the
permit is otherwise not being fcollowede the department mays
after noticey require the permittee to show cause why the
permit should not be modified or revoked. if the permittee
f2ils to show sufficient causes the department may mudify or
revok? the permits"

Sactlon 14, Section 85-2-315s MCAs is amended to read:

"g§5-.2-315, Certificate of water rigntes (1) Upon actual
application of water to the proposed beneficial use within
the time alloweds the permittee shall notify the department
that the appropriation has been properly completeds The
departsent may then inspect the appropriations and if it
deternines that the appropriation has been completed in
substantial accordance with the pernite it shall issue tne
permittee a certificate of water righte The original of the
certificate shall be sent to the econnty-cterk-and-recorder
in-the ~county-wherein-the-peint-of-diversion-or-piruoce-af-use
ra-}esated-for-recordation permittees and a duplicate shall
ne kept in the office of the department in Helenas After
recordationy--tha--clterk--and-—recorder---shotd-—-send---the

certificate—to-the-approprietors
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(2) Except-—as--provided-in-85-2-313y-a-certificate-of
water—right-in-a-particular—source-may-net-be-~tssoed--prior
to--a--generat-determrnation—ander-part-2-of-this~echapter-of
existing-riqhes—-in-that-sodrces Ihe department_shall provide
to_the_county clerk snd._recordec of the county _whergio.._the
poipt__of_ _diversion. _or__place of use is lecated quarterly
reports and an gonual _sumeary report of a3l) cerfificates. of
water right issued by the department within.tbhe county.™

Section 15. Section 85-2-4024 MCAy is amended to reads

»p5-2-402., Changes in approoriation rightse (1) An
appropriator may not change the place of diversions place of
usas purpose of use, or place of storage except as permitted
under this section and approved by the departmentas

(2) The department shall approve the proposed change
if it determines that the proposed change will not adversely
affect the rights of other personse If the department
determines that the provosed change might adversely affect
the riqghts of other personss notice of the proposed change
shall be given in accordance with 85-2-307. If the
department determines that an objection filed by a person
whose rights may be affected states a valid objection to the
proposed changes the department shall hold a hearing thereon
prior to its approval or denial of the proposed changees
Objecrions shall meet the regquirements of 85-2-308{2}s and

hearings shall be held in accordance with 85-2-309.
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{3) An appropriator of more than 15 cubic feet per
second may not change the purpose of use of an appropriation
right from an agricultural or _jrccigation use to  an
industrial use.

(4) The department may approve a change subject to
such termsy conditionss restrictionsy and limitations it
considars necessary to protect the rights of other
approdriatorss including limitations on the time for
completion of the change,

(5} 1If a change is not completed as approved by the
department or if the termsy conditionss restrictionss and
limitations of the change approval are not complied withs
the department maye after notice and opportunity for
hearings require the appropriator to show cause why the
change approval should nct be modified or revokeds If the
appropriator fails to show sufficient causes the department
may modify or revoke the change approval.

fo)-_Mithout __obtaining. _._prior _ agproval .__from__Lhe
departments_ 30_3ppropriatec may.not sever .gll-or_any part of
a0._appropciation _right. from .the _land _to. _which it _is
aopuriznants sell tbe appropriation right for other purposes
or__ to __other Jandse _or._make._ibe . apprepriatiocn _cight
apourienaot_to-other laods. Ibe department shall aporgve_the
oraposed. chapnge Lf_ it detegmines thak the oroposed change
mill _not_adversely_ affect _the water rights of other perspnss
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If__th2_department.determines that the proposed chacge might
advecsely.affect_the water rights of other _pecsqoss nolice
nf_,tne__n:nansed--cnauné__muﬁt_qne_nixgnﬂlnﬁaccn:dﬂn:equl;n
85-223Q07... If _the_ _depariment _then _deterqings—--thai__.an
gbjection _filed__b¥ _a._person  whose. water rights pay_bDe
affected states.a walid objection Lo the gropesed . changes
the _departmept._.shall._hald _a_hearing.thersoa prior to its
appcoxal_oc.denial_of the progosed changes Objections oust
meet_the cgquirements of B2=2-308. and beacings.must.be held
in_agcordange with, 85-2-309s

£7). . Ihe _original _of_ _a chepQe approval_issueg py the
department . .must_be_sent Lo the applicants and__a _dualicaie
must_be. kept in_the office of_the department io_Helgnoas

(81__A._persan. _holding_ an _issued . permit__Qr.__chaoge
approval_that pas_not been ferfecigd may.chaogs_ib2 plage of
diversigns_place. of uses purppse of uses or place of storags
by _filing_ _@o._application _for _chapge pursuant. to _this

sectiopns"

Section 16« Section 85-2-403, MCAy is amended to read:
“H5-2-403., Transfer of appropriation righte t3}f The
right to use water under-s-permit-or--certificete-—-of--water
right shall pass with a conveyance of the land or transfer
by oparation of laws unless specifically exempted therefroma
A1l transfers of interests in appropriation rights shall be

without Yoss of arioritya.
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t23-~Fhe--person——receiving——the—appropriarion—interest
9hs¥}-F+¥?-u+th-the—deportnene—noeiee-ef-Qhe*tfansfer-«en-»a
form-preaseribed-by~the-departmenty-which-nuit-inciaude—put—is
pot-=}imited-stos-thec-potarised-aignatares-of-the-tranaferor
andzthe-tranaferees

3y-—dithone——obtaining-—--prier--~approval--—from---the
departnenty-an-appropriator-may-not-sever—ait-or-any-part-of
an--spproprigstion-—right-—-frem-—-the-—tand-~to-—~whieh—~ie--i=2
appurtenanty—seti-the-apprepriation-right-for-other-porposes
or~—toa-~osther--tandsy-—~ar--make-—the---appropriotion---right
appartenant—to-asther—tanday—Fhe-deparenent-shali-approve—the
propored-—change--if--jt-determines—that-the-proposed-change
witt-not-adversety—-affect-the-rights-of--other-—personse--i¢f
the-—denartnent-—deternines-—ehat-——the-proposed-change-might
adversely-affect-the-rights-of-other-personsy-notice-ef-—the
proposed-—change—shati-be-given—in-necordance—with-85-2-3083w
If-ehe-department-then-determines-that-an-objection-fited-by
a-person-—nhose-—rights—-may-—-se--affected-—states-—a-—vai+d
ohiection——to—the-proposed-changery-the-deparement-shati-hold
a—pearing-theresn-prior-to-fte—approvat--or--deniai--of-~the
pronosed--changes-~8bjeetions-shatt-meet-tne-requirements-of
85-2~-398¢2y-and-hearings-shaii-be-hetd--in--accordence--with
65-2-399 fhe--department--shati--sendzanzsckponisdgnent-of
recejot-af-a--fited-~transfer--to--the-—sransferor--gng--the

tranaferser-cand-caccdupticate-must-he-kepk-insthe-gffice-af

-21- sg¢ 370

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

5B 0370r02

the-desactment-in-tHatenna™

NEW SECIIONe Section 1Te Permit action in highly
appropriated basins or subbasinse (1} The legislature maye
by laws preclude permit applicationss or the department may
by rule reject permit applications or madify or condition
permits issued in a highly appropriated basin or subbasine

{2} A rule may be adopted under this section only upon
a petition signed by at least 25% or 10y whichever is less,
of the users of water in the source of supply within a basin
or suboasine The petition must be in a form as prescribed by
the department and must allege facts showing that throughout
oF at certain times of the year or for certain beneficial
uses:

tz) there are no unappropriated waters in the source
of sunply;

{b) the rignhts of prior appropriators will be
adverzaly affected; or

{(c) further uses wiltl interfere unreasonably with
other olanned uses or developments for which a permit has
been issued or for which water has been reserveds

{3) +ithin 60 days after submission of a2 petitions the
department shall:

fa) deny the petlitien in writings stating its reasons
for denial;

b} inform the petitioners that the dJepartment must

P 58 370
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study the allegations further before denying or proceeding
furth?r with the petition; or

{c} initiate rulemaking proceaedings in accordance with
2-4=3%322 throuoh 2-=4-305.

(4) Jitle 2y chapter 3 &y parts 1 through 43 govern
rulemaking proceedings conducted under this sectiony except
that in addition to the notice requireasnts of those partse
the department notice of the rulemaking hearing must be
publishaed at teast once in each week for 3 successjve weeksy
not less than 30 days before the date of the hearings in a
newspaper of general circulation in the county or counties
in which the source is located. The department shall serve
by mail a copy of the notice not less than 30 days before
the hzaring upon each person or public agency known from the
examination of the records of the department to be a
claimanty Bappropriators or permitholder of water in the
S0OUrc2as

NEW _SECTION. Section 18e Codification instructions
Section 17 is intended to be codified as an integral part of
Title 855 chapter 2y and the provisions of Title 85y chapter
2y apdly to section 17.

HMEM SECIION. Section 19« Severabilitye. If a part of
this act is invalids all valid parts that are severabple from
the invalid part remain in effects [f a part of this act is

invalid in one er more of its applications, the part remains

=23~ 5B 370
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in effzct in a1l valid aprlications that are severable from
the invalid applications.

NEW_SECIIONa Sectibn 20s Effective dateas This act is
effective aon passage and approvale

-End=-
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STATEMENT OF INTENT
SENATE BILL 370

Senate Agricultures Livestock and Irrigation Copmittee

A statement of intent Is required for this bill because
it delegates rulemakihg authority to the Department of
Natural Resources and Conservation in sections 1 and 17. -

The intent Is to provide the Department with the
authority to adopt rules necessary to rejecty modifys or
condition water use permit applications in highly
appropriated basins or subbasins. A rule may only be adopted
undar this section upon a petition signed Dy a certain
percentage of water wusers in the source of supply or by
direction of the Legislatures The petition must allege
certain facts showing the need for the adoption of a rule.
The Department must act on the petition within 60 days by?
denying the petition and providing reasons to the
petitioners; informing the petitioners that additional study
of the allegations is necessary before denying or proceeding
with the petitioni or initiating the rulemaking proceeding.
The rulemaking procedure must follow the notice requirements
of the Montana Administrative Procedure Act and in addition
the Dapartment must publish notice of the rulemaking hearing
once & week for three successlive weeks in a newspaper of

general circylation in which the source is locateds and aiso
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serve an individual copy of the notice on any known water
right holder in the source of supply according to the
Department®s recordss

This bill also delegates rulemaking authority to the
Board of Natural Resources and Conservation in section 2.

The intent is to provide the Board with the authority
to adopts through rulesy fees <to be paid by applicantse
petitionerss and others for services provided. Fees could be
adopted for: rulemaking hearings to rejecty modifys or
condition water use permit applications in highly
appropriated basins or subbasins; administrative hearings
conducted by the Départment to settle cbjections to permit
or change applications; costs incurred during the field
investigation of a complaint against a permittee and related
revocation proceedings; and for costs incurred in the field
verification of issued and completed permits and change

approval se

-z- THIRD READING
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SENATE BILL NOe. 370
INTRODUCED BY ETCHARYs GALT» LANE,
DCHSNERy ASAYy MANUELy SPAETH
8Y REQUEST OF THE DEPARTMENT OF NATURAL

RESQURCES AND COMSERVATION

A BILL FOR AN ACT ENTITLEDC: *aN ACT TO GENERALLY REVISE AND
CLARIFY CERTAIN LAWS RELATING TO SURFACE AND GROUND WATER;
AMENDING SECTIONS 85-2-112y B5-2-113, 85-2~123y 85-2-124
5-2-236y 85=-2~302¢ 85-2-303y B8%-2-306 THROUGH 85-2-308,
85-2-311, £5-2-312y 85-2-314y 95-2-315, 85-2-402, AND

85-2~-403y MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

8E TIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:Z

Section 1« Section 85-2-112s MCAs i5 amended to read:

Py5-2-112. Department duties. The department shali:

{1}y enforce and administer this chapter and rules
adoptad by the board under B85-2-113s+ subject to the powers
and duties of the supreme court under 3-T-204;

{2) prescrihe proceduress formse and requirements for
apslicationss permitse certificatess deelaratiensy cltaims of
existing rightss and proceedings under this chapter and
prescribe the information to be contained in any
applicationy declarationy claim of existing righty or other

documant to be fited with the department under this chapter
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not inconsistent with the requirements of this chapter;

(3) establish and keep in its Helena office a
centralized record system of all existing rights and a
public record of permitse certificates, dectarationay claims
of existing rightsy apnlicationses and other documents fited
in its affice under this chapter;

{4) cooperate withy assisty advises and coordinate
plans and activities wlth the federal, states and local
agencies in matters relating to this chapter;

{5} wuvpon request by any persony cooperate withe
assisty and advise that person in matters pertaining to
measuring water or filing deetarations—with-—the-—department
or claims of existing rights with a district court under
this chaptery

L8} __adept_ ryles _pecessary_ _to _rgjecta._modifys __or
condition. _perwit deplications_io_bigbly_appropriated Gasins
gr _Subbasins as.prpvided_lo.[sgctlon-17)."

Section 2. Section B5-2-113, M{Ay is amended to read:

"§5-2-113« Board powers and dutiese {i) The board may
prescribe fees or service charges for any public service
rendered by the department under this chapters including hat
not--timited--to fees for the filing of apptications or for
the issuance of permits and certificatesy _for__tulegaking
tearirgs__undec._[section. 11}s_ _for adpipistrative hearings

conducted. under_this_chapters for_ ipvestigations  qoncerniny

-2 s8 3710
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pecmit__rexocatiops  for _field. verification. _of issued aad
complated permitse_and 2al) change.aperovalse There shall  be
no fees for the-—fiting-of-dectaratians—or-for any action
taken by the department at the request of the water judge or
for—-the-fsssance-of ~cartifireates-of-exiating-rights QOR__EFOR
IME.ISSUANCE OF CERYIEICATES OF EXISTING RIGHIS

(2) The board may adopt rules necessary to implement
and carry out the purposes and provisions of this chapters
These rules may include but 2re not limited to rules to:

fa) qovern the Issuvance and terms of interim perwits
authorizing an applicant for a regular permit wunder this
chapter to beqgin appropriating water immediatelyy pending
final approval or denial by the department of the
applization for a regular permit;

(b) require the owner or operator of appropriation
facilities to install and maintain suitable controlling and
measuring devicesy except that the boaéd may not reqguire a
meter on a water well gutside of a controlled groundwater
area or proposed controlled groundwater area unless the
maxim:m yiedd gppropriation of the well is in excess of 100
gallons a minute;

(c) require the owner or operator of appropriation
facilities to report to the department the readings of
measuring devices at reasonable intervals and to file

reports on appropriations; and

-3~ S8 3710
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(d) regulate the constructions uses and sealing of
wells to prevent the wastes contaminations or pollution of
grounduater.

{3) The board shall adopt rules providing for ana
govarning temporary emergency appropriationsy without prior
application for a permity necessary to protect lives or
propertys®

Section 3. Section B85+2-123y MCAy is amended to read:

HEs5-2-123. Leposit of fees and penaltiess Except as
provided in 85-2-124¢ all fees and penalties collected under
this chapter shall bhe deposited in the stete~-generat-fand
water cigbt_appropriation. acceunt establisbhed . lo. 83-2=318.
A1l penalties or fFines imposed by any court for a violation
of this chapter shall be deposited in the general fund of
the county where the court presides and shall be disposed of
in the same manner as any other penalty or fine.®

Section 4s Section 85-2-124, MCA, is amended to read:

ng5-2-124« Fees for envircnmental Jmpact statements.
(1) Whenever the department determines that the filing of an
application {or a combination of applications} for a permit
or approval under this chapter requires the preparation of
an environmental impact statement as prescribed by the
Montana Environmental Pollcy Act and the application ({or
combivation of applications}) involves the use of 10:000 or

more acre-feet per vear or 15 or more cubic feet per second

—&= 58 370
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of watery the applicant shall pay to the department the fee
prescribed in this sectione The department shall notify the
applicant in writing within 3@ 90 days of receipt of a
correct and complete application {or a combination of
applications) if it determines that an environmental impact
statemant and fee is requireda

(2) upon notification by the department under
subsection (1)y the applicant shall pay a fee hased upon the
estimated cost of constructingy repairings or changing the
approlriation and diversion facilities as herein provideda
The maximum fee that shall be paid to the department may not
exceed the fees set forth in the following declining scale:
2% of +the estimated cost up to sl million; plus 1% of the
estimated cost over 31 mitiion and up to $20 miVlion; plus
172 »f 1% of the estimated cost over $20 million and up to
$100 willion; plus L4 of 1% of the estimated cost over §100
#illion and up to 3300 wmilYions plus it/ of 1% of the
estimated cost over $300 amiltions. The fee shall be
deposited in the earmarked revenue fund to be wused by the
department only to comply with the Montana Environmental
Policyr Act in connectlonr with the application(s). Any
amounts paid by the applicant but not actually expended by
the dapartment shall be refunded to the applicantas

{3) The department and the applicant may determine by

agreenent the estimated cost of any facility for purposes of
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computing the amount of the fee to be paid to the department
by the applicant. The department may contract. with an
applicant fors

(a) the development of information by the applicant or
a third party on behalf of the department and the applicant
concerning the environmental impact of any proposed activity
under amn application;

[bY the division of responsibility between the
department and an applicant for supervision overy control
ofy and payment for the development of information by the
applicant or a third party on behalf of the department and
the anplicant under any such contract or contracts;

{c} the wuse or nopuse of a fee or any part thereof
paid to the department by an applicants

{4} Any payments made to the department or any third
party by an applicant under any such contract or contracts
shall be credited against any fee the applicant must pay
hereuvders The department and the applicant may agree on
additional credits against the fee for environmental work
perforaned by +the applicant at the applicant®s own expenﬁe.

{5) No fee as prescrihed by this section may be
assesszd against an apolicant for a permit or approval if
tha appticant has also filed an application for E]
certificate of environmental compatibility or public need

pursuant to the Montana Major Facility Siting Acte and the

-6~ $8 370
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approariation or use of water involved in the application(s)
for opermit or apnroval has been or will be studied by the
department pursuant to that acts

(5) This section shall apply to all applicationss
pending or hereinafter fileds for which the department has
notes as of April 9y 19754 commenced writing an environmental
impact statemente This section shall not apply to any
applicatione the fee for which would not exceed $24500.

(7} Failure to submit the fee as required by this
section shall void the application(s).

{&8) The department mays in its discretions rely wupon
the anvironmental studiesy investigationss reportse and
assessments made by any other state sgency or any persony
including any applicant, in the preparation of its
envirsnmental impact statement.™

Saction Se Section 85~2-236+ MCAy is zmended to read:

"85-2-236s Certificate of water right. (l} When a
final decree is entereds the water judge shall send a <copy
to tre Jdepartment. The department shall on the basis of the
final decree Issue a certificate of water right to each
personr decreed an existing rights The original of the
certificate shall be sent to the eeunty-e%erk—-snd4-reeardar
of-—the--county-where-the-point-of-diversion—or-piace-af-use
+s~}ocated-for-recordotton person _fo _wham__the _rignt__is

decreede The department shall keep a copy of the certificate
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in its office in Helenas After-recordationy-the-ctech-and
recorder-shott-send-the-certifiente—to-the--person——te——whom
the-right-is-decresads

12)1_.Ihe__department__shall provide to the gounty cleck
and_r:corder of the county wherein_fhe.pojot of divgrsion. or
place_of use is_located. quartecly. . reports. aod. . an _aoouwal
summacy__ceport of 3l) certificates of water_riphk _issyed by
the _department sithio the county."

Section 6e Section 85-2-3024 MLAy is amended ta read:

ng5-2-302. Application for permite Except as otherwise
provided in (1) end-t2% through.{3) of 85-2-306s a person
may not appropriate water or commence construction of
diversions impoundments withdrawaly orf distribution works
therefor except by applying for and receiving a permit from
the dapartmente The application shall be made on a form
prescribed by the department. The department shall make the
forms available théouqh its offices and the offices of the
county clerk and recorders. The department shall return 4
dafective application for correction or completion together
with the reasons for returning it. An application does not
lose priority of filing because of defectsy if the
application is correcteds completedy and refiled with the
department within 30 days after its return to the apolicant
or within a further time as the department may allowe If an

apolication is not cerrected and completed within 30 days or
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withit a further time as the department allowss up to *& J
monthsy the priority date of the application shall be the
date of raefiling the application witn the corrections with
the dapartment. An application not corrected within 8 3
months shall be terminated."

Saction 7. Saction 85-2-303y MCAy is amended to read:

ug5-2~303, Permit for conversion of nonproductive oil
or gas wells A person whe desires to convert a nonproductive
0il or gas well to a water well may-do--so--immediately-—-but
shall file a notice of completion or apply for a permite
depeniing on the maximum y+edd aporopriatiga of the welly as
otherwise provided in this chapters The date of
approoriation shall be the date of filing the notice of
completion or the application for a permit.®

section Bs Section B5-2-306y MCAy is amended to read:

nEs-2-306. Exceptions to permit requirements. (1)
Jutside the boungaries of a contreolled groundwater aread, a
permit is not reguired before appropriating groundwater by
means ©of & well or developed spring with a maximum
approor iation of less than 100 gallons per minute«s Within 60
days of completion of the well or developed spring and
aDproarlatlon of the groundwater for beneficial uses the
approariator shall file a notice of completion with the
department on a form provided by the department at its

offices and at the offices of the county clark and

-9 53 370

w4 W~

- &

=

10

11

i2

13

14

L5

16

17

19

13

20

21

22

23

24

25

s8 0370702

recorizrse Upon receipt of the notices the department shall
review the notice and mays before issuing a certificate of
water rights return a defective notice for correction or
compietions together with the reasons for returning it A
notic: does not lTose priority of filing because of defectss
if the notice is correctedy completeds and refiled with the
department within 30 days or within a further time as the
department may allowy not to exceed & months. If a notice is
not corrected and completed within the time allowedes the
priority date of appropriation shall be the date of refiling
a rorrect and complete notice with the aepartmente A
certificate of water right may not be issued until a correct
and :tompltete notice has been filed with the departmente. The
original eof the certificate shall be sent to the county
clerk and recorder in the <county where the point of
diversion or place of use is located for recordations The
department shall keep a copy of the certificate in its
office in Helena. After recordationsy the clerk and recarder
shall send the certificate to the appropriators The date of
filin: of the notice of completion is the date of priority
of the right.

{2}y An appropriator of groundwater oy means of a well
or developed springs First put to benpeficial use between
January ls 1962y and July 1y 1373y who did not file a notice

of completiony as required by laws in force prior to April

~1C- SB 370
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14y 198Lls with the county clerk and recorder shall Ffile a
notice of completiony as provided in subsection (1)} of this
sectiones with the department to perfeoct the water righte Ihe
filinz nf a. claiwn__of _existicg.  water _riobt _gursuant. 1o
B5=2=-221__is_.sufficient. ootice, of _compieriqn.. undec.tbis
subsectlone The priority date of the appropriation shall be
the date of the filing of a notice as provided in subsection
(1) of this section gr.the date of the filing qf the claim
of __existing _water_ _right. An appropriation under this
subsection is an existing righty and a perait is not
required; howevers the department shaill acknowledge the
receinpt of a correct and complete filing of a notice aof
completions except that for an appropriation of less than
100 j3allons per mwinutes the department shall idssue a
certificate of water right.

{3) A permit is not requived bdefore constructing an
impoundment or grit and appropriating water for use by
livestock if the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is lgss than
20__acce-feet per _yeac..aod _is from a source other than a
perennial flowing streams and the impoundment or pit is to
be corstructed on and will be accessibie to a parcel of lang
that is owned or under the control of the applicant and that
is %) acres or llarger. As wused in this subsections a

perennial flowing stream means a stream which historically
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has Flowed continuously at atl seasons of the years during
dry as well as wet years. Howevery, within 60 days after
constructing the impoundment or plity the appropriator shail
apply for a permit as prescribed by this parts Upon receipt
of a correct and complete application for a stockwater
provisional permity the department shall then automatically
issue 2 provisional permite If the department determines
after a hearing that the rights of other appropriators have
been or will be adversely affecteds it may revoke the permit
or reguire the permittee to modify the impoundment or pit
and way ther make the permit subject to such termse
conditionss restrictionss or limitatians it considers
necessary to protect the rights of other appropriatorse.

(4) A person may also appropriate water without
applying for or prior to receiving a permit under rules
adopted by the board under 85-2~113.%

Sectlan 9« Section 85~2-307y MCAy is amended to read:

ng5-2-30T. Notice of applications. {1} Upon receipt of
a praoper application for a permity the department shatl
prepare a notice containing the facts pertinent to the
application and shall publish the notice in a newspaper of
general circulation in the area of the source once a wWeek
for 3 2 consecutive weekse Before the last date of
publicationy the department shall alsn serve the notice by

first-class mail upon an appropriator of water or apilicant
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for »r holder of a permit whos according to the records of
the departments may be affected by the proposed
approoriations A notice shall also be served upon any public
agency that has reserved waters in the source wunder
95-2-316. The department may. in its discretions alsc serve
notic® wupon any state agency or other person the department
feels may be interested in or affected by the proposed
approiriations The department shall file in its records
proof of sarvice by affidavit of the publisher in the case
of notice by publication and by its own affidavit in the
case 3f service by mails

{2) The notice shall state that by a date set by the
department (not less than 38 L5 days or more than 60 days
after the last date of publication) persons may file with
the department written objections to the applicatione.

(3) The requirements of subsections (1)} and (2} of
this section do not apply if the department findsy on the
basis of information reasonably available to ity that the
approdréiation as proposed in the application will not
adversaly affect the rights of other persons.”

Section 1lUs Section B5=2-308s MCAy is amended to read:

®BS&-2-308. Objectionse (1} An objection to an
apzlization must be filed by the date specified by the
department under B85-2-307(2).

r?) The objection must state the name and address of
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the objector and facts tending to show that there are no
unappropriated waters in the proposed sourcey that the
proposed means of appropriation are inadequatey that the
propereyy wWiter rightsy-or-interests of the objector would
be adversely affected by the proposed appropriations or——the
objector--may-—state--any--other-—-cbjections-to-the-oroposed
approsriation-he-considers-pereinent that _tbe _proposed _use
Rf  _water__is not a_heoeficial uses or_that the proposed use
dill_iotecfere. _wuoreasonably _with _other .plaooed uses. .o
devejopments_for which a.permit_bas been_issued_or for which
water has_ peen. rassryad.”

Section 1la. Section 85-2-31ky #CAy is amended to read:

"35-2-311. Criteria for issuance of permits The
department shall issue a permit if:

(1) there are unappropriated waters in the source of
supplys

{a} at times when the water can be put to the use
propused by the apslticants

(b} in the amount the aoplicant seeks to Japproprigte;
and

(c) throughout the period during wnich the applicant
seeks to appropriates the amount reguested is available;

12) the water rights of a prior appropriator Wwill not
b~ adversely affected;

(3} the proposed means of diversiony constructiony and

~14- S6 370
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opaeration of the appropriation works are adeyuate;

(%) the proposed use of water Is a beneficial use;

{5) the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has been issued or for which water has been reserved;

16) an applicant for an appropriation of 10,000
acre-feet a year or more and 15 cubic feet per second or
more nroves by clear and canvincing evidence that the rights
of a orior appropriator will not be adversely affected;

(7) except as provided in subsection (&)y the
applicant proves - by substantial credible evidence the
criteria listed in subsections (1} through (5)."

Section 12. Section 85-2-312y HACAs is amended to read:

*35~-2-312+ Terms of permits (1) The department may
issue a permit for less than the amount of water requesteds,
but in no case may it issue 3 permit for more water than is
requested or than can be beneficially used without waste for
the purpose stated in the applicatione The department may
require modification of plans and specifications for the
appropriation or related diversion or constructions It may
issue a permit subject to termss conditions. restrictionss
and limitations it considers necessary to protect the rights
of other appropriatorss and it may issue temporary of
seasonal permits. A- permit shall be issued subject to

existing rights and any final determination of those rights

=15~ 58 370

i0
11
12
13
14
15
16
1T
iB
19
20
21
22
23
24
25

SB 0370,02

made under this chapter.

(2} The department may timit the time for cohmencement
of +the appropriation worksy completion of constructiony and
actual application of the water to the proposed beneficial
uses In fixing those time 1limitss the department shall
consider the cost and magnitude of the projecty the
enginzering and physical features to be encountereds andy on
projects designed Ffor gradual development and gradually
increased use of watery the time reasonably necessary for
that gradual development and increased use. For good cause
shown by the permitteer the department may in its discretion
reasonably extend time limits.

{3) The original of the perwit shall be sent to the
eatnty~~tiartk——and-recorder-in-the-county-where-the-paint-of
diversien—-or--place——of~~uge~-is~~-tocated--far--recordation
permittegy and a copy shall be kept in the office of the
department in Helena; After—recordationy——the~—ederk——and
reeorder-shall-stend-the-pernit-to-the-permittees

{4} __Ihe . department .shall orowide to the cauoty glerk
aud_racorder of_ the county wherein the peint of diversion oc
elace of use_is._located _oguartecly _ceports  sod. _ao. aopual
supmary_geport of all waterc cight permitss certificatess and
tbaoge___approvals__issued. by _the _deparwsent . within. _the
couoty="

Section 13« Section 835-2-314y MCAs is amended to read:

-16~ 58 370
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#§5-2-314., Revocation or_podification of permite If
the work on an appropriation is not commenceds prosecuteds
or completed within the time stated iIn the permit or an
extension thereof or if the water is not peing applied te
the beneficial use contemplated in the permit or if the
permit is otherwise not being followeds the department mayy
after noticey require the permittee to show cause why the
permit should not be modified ar revokeds If the permittee
fails to show sufficient causes the department may modify._oc
revok2 the permite®

Section 1%, Section B5-2-315y MUAs is amended to read:

=g5-2-315. Certificate of water rights (1) Upon actual
application of water to the proposed beneficial use within
the time allowede the permittee shall notify the department
that the approprliation has been properly completed. The
department may then inspact the'appropriationr and if it
determines that the appropriation has been completed in
substantial accordance with the permity it shall issue the
permittee a certificate of water righte The original of the
certificate shall bse sent to the county-sieri—and-recorder
+n-the-county-wheretn—the-point-of-diversion-or-prace—of-use
a-tocstad-for-recerdation permittess and a duplicate shall
be kept in the office of the department in Helena. After

recerdationy——the--cterk--and--recorder——-shati--—send---the

certifrcate—to-the-appreprintors
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[2) Exeept-—as-——provided—in-985=2=31t3y-areertificace-of
water—right-itn-a-particutor—-seurce-may-not-be--issaed--prior
ro——a-—qgeneral-deteratnation—under-part-2-of-this-ehapter-of
exiseing-righes-in-that-ssdurees ibe departwment _shall_provide
Lo.the_county cleck and recorder Of the county wherein _the
point. _of _diversiop. _or__place _of use is located guarterly
repprts_and.an_gooual supmary.repoert of al) certificates  of
gater.cight_issued. by _the departmeot within thes county."

Section 15. Section B85-2-4024 MCAy is amended to read:

"85-2-402. Changes in approoriation rightss. (1) An
appropriator may not change the place of diversions place of
usey purpose of uses or place of storage except as permitted
under this section and approved by the departmente

(2} The department shall approve the proposed change
if it determines that the proposed change will not adversely
affect the richts of other personse If the department
deternines that the pronosed change might adversely affect
the rights of other personss notice of the proposed change
shall be given in accordance with 85-2-307. If the
department determines that an objection filed by a person
whosz rights may be affected states a valid objection to the
proposed changes, the department shall hold a hearing thereon
arior to its approval or denial of +the oproposed changes
Gbjections shall meet the requirements of K5-2-308{2)s and

hearings shall be held in accordance with 85-2-309.
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{3) An appropriator of more than 15 cubic feet per
second may not change the purpose of use of an appropriation
right from an agricultural pf._jirrLigation use to an
industrial usee.

(4) The department may approve & change subject to
such termse conditionss restrictionsy and limitations it
considars necessary to protect the rights of other
approdriatorssy including limitations on the time for
complztion of the change.

{5) If a change is not completed as approved by the
department or if the termss conditionss restrictionss and
limitations of the change approval are not complied withe
the department mays after notice and opportunity for
hearivge require the appropriator to show cause why the
changa approval should not be modified or rewvoked, If the
appropriator fails to show sufficient causes the department
may modify or revoke the change approval.

L8). _without __ohtaining __prioc_ .. aporeval _ from the
departrents_an_appropristor may.net sever_all or apy gart_of
an__appropriation _right _from _itbe _land_.to_ which _it__is
aepurtenanta_sell _the appropriation right for cother purposes
pr.-.to___other _landss _or .make.__the. _approsciatiop _right
annuzteuau:_xu*nxhaz_lanqin_Iuﬁ_ﬁﬁaﬂLtmsntqﬁnall_auninxﬂ_tug
proposed_change if it determines Lhat_ the _groposed change

Will pot adxersely affeci the water righti_of oktber persoosse
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If__thz_department determiogs that tne groposed change might
adyersely_affect_the water rights of other, persgnss _nQLizg
aof__th=__praoposed._change. . must  be giveo_in agscordance with
85-=2=307a__1f _tbe _depariment._-then..determioes__ _that . .an
ghlection__filed _by. a..persen-_whose. W3Ler _rights may Do
affected states_a.yalid oblection to . the  proposed  changes
the__department _shall__hold__a hearing.therson grior tg_its
approval_or_denial of the propased changes. Qbjgglions . oust
meet_the requirements_of 85-2-308s aod beariggs-must be held
in_accordance with §3-2-302.

L71__Yhe _origical _of _a_.change-approval_issued by the
departwent wust_be_sent 1o tbe_applicants__and._a_ _duplicats
must_be _kept ip_the office of the departmeoi_io Helenaa

(B)__A__person. belding _an__issuad__peceit__or _chaoue
approval_that_has.pot _heen pecfected may_chiage_theé_plagce of
diversions. place of. uses pyrpose of uses o place of storage
by__fillog__an__apalicatigo._for. change. gursuaonk_. ko _this

SECLiona"

Section 16, Section 85-2-403y MCAs s amended to read:
wg5-2-403. Transfer of appropriation righte tt} The
right to use water vAder-a-periti~or-—eartificate-—of-~water
réght shall pass with a conveyance of the land or transfer
by op:ration of laws unless specifically exempted therefrom.
A1l transfers of interests in appropriation rights shall bte

without less of priority.
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42y—-Fhe-—person--peceiving-—-the-appropriotton-inteprest
shatr-fite—-with—the-department-nstice-af-the-transfepr—-on--n
form-preseribed-~-by-the-departnenty-which-nuat-include-put-is
net--limited--to--the-notorircd-atonakurea-of-the-transferor
and=theckransfertes

€3y--Hithout-—obtaining---prior---approvad---frem-——the
departmenty-an—apprapriator-may-nat-sever-ati-or-any-part-of
an--appropriation-—right--frem-«tche--tand--to--which-—¥+t-~és
appuptenanty-sett-the-approeasriation-right-for-other-purpozes
or-—te--other--tandsy-~or-—-nake-—the---approsriation---right
appurtenane—to-other—tandss—Fhe-department-shaltl—aspprove-the
praopesed-—change-~-if-—jt-determines-that-the-proposed-echange
witt-not-adversety-affect—the-rights—of-~other-—~personss——¥f
the——department—~determines——tnant-—tne-propased-change-miqght
adversety-affece-the-rights-of-~other-perscnsy-netice-of-~the
propoted--change-shali-ba-given-in-aceordance—-with-85+2-30%v
if-thn-department-then-deterninss-that-an-ebjection-fited-by
a-person;-uhpse--riqheﬁ**nny-—be~-affeeted--sentes-—a—vva}id
ehjeetiron--to-the-proposed-chonges-the-deparement-shatt-hotd
a-hear rng-thereen-prior-co-ftas-approvat—or--dentai-——of——the
proposed-—changts--8bfeceions-ahalt-meet-the-requirements-of
45-2-368¢24-and-hearirngs-shatt-be-netd--in--accordance——-with
85-2-33%« Taer-department-cahpii-caepdoancackaoxiedgmentzof
recefob-af-a--fited-—transfer--ta--tha-—sransferor--and--the

trapaferesy-—andoma-—duniicote-muat-he-kept-tn-tiuecoffyce-of
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the-department-in-tHatenan"

NEWM_SECTIONe Section 1Te Permit action in highly
appropriated basins of subbasinse. {1} The legislature mays
by lase preclude permit applicationss or the department may
by rule reject permit applications or modify or conaition
permits issued in a highly appropriated basin or subbasine

{2} A rule may be adopted under this section enly upon
a petition signed by at least 25% or 10y whichever is less,
of the users of water in the source of supply within a basin
or subbasine The petition must be in a form as prescribed oy
the department and must aliege facts showing that throughout
or at certain times of the year or for certain beneficial
uses:

13) there are no unappropriated waters in the source
of suoplys

(0) the rights of prior appropriators will be
adverczzly affected; or

{c) further wuses will interfere wunreasgnably with
other nlanned uses or developments for which a permit has
been issued or for which water has been reserved.

[3) +dithin 60 days after submission of & petitions the
gepartment shall:

fa} deny the petition Iin Aritings stating its reasons
for denialj

fp) inform the petitioners that the department must

22~ 5B 370



10
11
12
13
14
15
113
T
12
19
20
21
22
23
24

25

$B 0370702

study the allegations further before denying or proceeding
furthzr with the petitions or

(c) initiate rulemaking proceedings in accordance with
244-332 through 2-4-305.

(4} Title 2y chapter 3 &%y parts 1 through 4s govern
rulemzking proceedings conducted under this sections except
that in addition to the notice requirements of those partsy
the department nogice of the rulemaking hearing must be
published at least once in each week for 3 successive wepkssy
nat iess than 30 days before the date of the hearings in a
newspaper of general circulation in the county or counties
in which the source is located. The department shall serve
py m2i1l a copy of the notice not less than 30 days before
the h2aring upon esach person or public agency known from the
examination of the records of the department to be a
claimants appropriators or permitholder of water in the
SOUFCRe

SEW_SECTION. Section 18s. Codification instructions
Section 17 is intended to be codified as an integral part of
Yitlte 85y chapter 2y and the provisions of Title BSs chapter
2y apaly to section 17.

NEW _SECTIONe Section 1%« Severabilitye If a part of
this act is invalide all valid parts that are severable from
tﬁe invalid part remain in effecte If a part of this act is

invalid in one or more of its applications, the part remains
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in eff2ct in all valid applications that are severabie fron
the invalid applicationse

NEH_SECILONs Section 20. Effective dates This act is
effettive on passage and approvals

=-£nd-
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HOUSE NATURAL RESOURCES COMMITTEE

March 18, 1983

1. Page 14, line 3.
Following: "the"
Insert: “property,"

2. Page 14, line 4.
Following: "rights"

Insert: ", or interests"

AMENDMENTS TO SB 370
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STATEMENT OF INTENT
SENATE BILL 3790

Senate Agriculturey Livestock and Irrigation Committee

A statement of intent Is required for this bill because
it delagates rulemaking authority to the Department of
Natural Resources and Conservation in sections 1 and 17.

Tne intent is to provide the ODepartment with the
authority to adopt rules necessary to rejecty modifys or
condition water use permit applications in highly
appropriated basins or subbasins. A rule may only be adopted
under this section upon a petition signed by a certain
percentaqe of water wusers in the source of supply or by
direction of the Legislatures« The petition must allege
certain facts showing the need for the adoption of a rule.
The Oepartment must act aon the petition within 60 days by:
denying the petition and providing reasons to the
petitioners; Informing the petitioners that additional study
of the alleqations is necessary before denying or proceeding
with the petition; or initiating the rulemaking proceedinge
The rulemaking procedure must follow the notice requirements
of the Montana Administrative Procedure Act and in addition
the Oepartment must publish notice of the rulemaking hearing
once a week for three successive weeks in a newspaper of

general circutation in which the source is locatedy and also
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serve an Individual copy of the notice on any known water
right holder in the source of supply according to the
Department®s records.

This bill also delegates rulemaking authority to the
Board of Natural Resources and Conservation in section 2.

The intent is to provide the Board with the authority
to adopte through ruless fees to be paid by applicantss
petitionerss and others for services provided. Fees cauld be
adopted for: rulemaking hearings to rejecty wodifys or
condition water use permit applications in highly
appropriated basins or subbasins; administrative hearings
conducted by the Department to settle objections to permit
or change applications; costs incurred during the field
investigation of a complaint against a permittee and related
revocation proceedings; and for costs incurred in the field
verification of issued and completed permits and change

approvalse

-
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SENATE BILL NO. 370
INTRODUCED BY ETCHARTs GALTs LANEs
QCHSNER, AéAY. MANUEL s SPAETH
BY REQUEST OF THE ODEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION

A BItLL FOR AN ACT ENTETLED: AN ACT TO GENERALLY REVISE AND
CLARIFY CERTAIN LAKS RELATING TO SURFACE AND GROUND WATER;
AMENDING SECTIONS 85-2~112, B5-2-113+ 85-2-123, 85-2-1249¢
BS5=-2-23&y 85-2-302+ B5-2-303s 85-2-306 THROUGH 85-2-308,
35-2-311, B5=2-312, 85-2-314y 95-2-315¢ #5-2-402s ANO

B5-2-423¢ MCA; AND PROVYIDING AN IMMEDIATE EFFECTIVE OATE."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Saction L. Section B%-2-112y MCAey |s amended to read:
ng5-2-112. Denartment duties. The department shall?
{1) enforce and Aadminister ¢this chapter and rules

adopted by the board under B5-2-113+ subject to the powers

and duties of the supreme court under 3-7-204&;

(2} prescribe proceduresey formsy and requirements for
applicationsy permitsy certificatess dectapaeionsy claims of
existina rightss and proceadings under this chapter and
prescribe the information to be contained in any
applications dectarstiony claim of existing righty or sther

document to be filed with the department under this chapter
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nat inconsistent with the requirements of this chapter;

(3) establish and keep in its Helena office a
centralized record system of all existing rights and a
public record of permits, certificates, dee}arntionsy claims
of existing richtss applicationss and other documents filed
in its office under this chapter;

{4) cooperate with, assisty advisesy and coordinate
plans and activities wlth the federal, states and local
agencias in matters relating to this chapter;

{5} upon reguest by any persony cooperate withs
assisty and advise that person in matters pertaining to
measuring water or filing declarations-with--the——deparement
or claims of existina rights with a district court under
this chaptery

L0} __adopt__rules _oecessary. _to_.rejects modifys . gr
copdition.  eereit applications_in_bigbhly appropriated pasins
or subpasipns 25 provided io [sectign 1TJ."

Section 2. Section 85-2-1134 MCAs is amended to read:

"35-2-113. Board powers and dutiess {1} The board may
prescribe fees or service charges for any public seyvicge
fender =4 by the department under this chapters including hgt
pot--timited-=te fees for the filing of applications or for
the issuance of permits and certificatesy__for__rulemaking
bearings_._under. [section 171». _for_ administicative hearings

candycted.undec this chapters for invastigaticos _cancerniog

-2- 5B 370
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pecmit__revocationa. . for. . field, . werifigation. of issusd _and
completed permits._and_21)_change_soprovalse There shall  pe
no faes for <the--fiting-of—dectaratrons-or~for any action
taken by the department at the raquest of the water judge er
for-the-issnance-of-eeptifircntes-of~exiseing-rights [OR__FOR
IHE.LISSUAMCE _OF CEBIXFICATES OF EXISTING BIGHTS.

{2) The board may adopt rules necessary to implement
ang carry out the purposes and provisions of this chapter.
These rules may include but are not Jlimited to rules to:

{a) govern the issuance and terms of interim permits
authorizing an applicant for a raguiar permit under this
chapter to begin appropriating water immediatelys pending
final aporoval or denial by the dapartment of the
applicatien for a regular permit;

(b) require the owner or  operator of appropriation
facilities to install and maintain suitable controlling and
measuring devicCes, exctept that the board may not reguire a
meter on & water well outside of a controlled groundwater
area or proposed controlled groundwater area unless the
maximim yvedd appropriation of the well is in excess of 100
gallons a minute;

(c} require the owner or operator of appropriation
facilities to report to the department the 'readings of
measuring devices. at reasonabde intervals and to file

reparts on appropriations: and
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10
11
12
13
14
15
14
17
18
19
20
21
22

23

25

58 0370403

(d) regulate the constructions wuses and sealing of
wells to prevent the wastey contaminations or peliution of
groundwatere

(3} The board shall adopt rules providing for and
governing temporary emergency appropriationss witnout prior
application for a permity, necessary to protect lives or
property.®

Section 3. Section BS5-2-123, MCAy is amended to read:

ng5-2-123, Deposit of fees and penaltiess Except as
provided in 85-2-124, all fees and penalties collected under
this chapter shall be deposited in the state-generoi-fund
matec_cight_agaropclation_accounk _astadlished _ia  83-2-318.
A1 openalties or fines imposed by any court for a violation
of this chapter shall be deposited in the general fund cof
the county where the court presides and shall be dispesed of
in the same manner as any other penalty or fines™

Section 4. Section 85-2-124y MCAs is amended to read:

"g85~-2-124. Fees for environmental impact statements.
(1) whanever the department determines that cthe filing of an
application (or a combination of applications) for a permit
or apnroval under this chapter requires the prepafation of
an environmental impact Statement a5 prescribed py the
Hontana Environmental Policy Act and the application (or
combination of applications) involves the use of 10,000 or

more acre-feet per year or 15 or more cubic faet per second

-4~ S8 370
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of watere the applicant 5hal) pay to the department the fee
prescribed in this section. The department shall notify the
applicant in writing within 38 90 days of receipt of a
correct and complete application (or a combination of
applications) §if it determines that an environmental impact
statement and fee is required.

{(2) Upon notification by the department wunder
subsection {1)s the applicant shall pay 2 fee based upon the
estimated cost of constructinge repairings or changing the
approoriation and diversion facilities 8s herein provideds.
The maximum fee that shall be paid to the department may not
exceed the fees set forth in the following declining scale:
2% of the estimated cost up to %1 million; plus 1% of the
estimated cost over $1 wmillion and up to $29 million; plus
172 of 1% of the astimated cost over $20 million'and up to
$100 million; plus 174 of 1X of the estimated cost over $100
million and up to %300 million; plus 178 of 1% of the
estimated cost over $300 miYlione The fee shall be
deposi ted in the earmarked revenue fund to be used by the
department only +to comply with the Montana Environmental
Folicy Act in copnection with the application{s)s Any
amounts paid by the applicant put not actually expended by
the ocepartment shall be refunded to the applicante

{3) The department and the apnlicant may determine by

aareement the estimated cost of any facility for purposes of

-5- 58 370
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computing the amount of the fee to be paid to the department
by thea applicants The department may contract with an
applicant fors:

{3a) the develcopment of information by the applicant or
a third party on behalf of the department and the applicant
concerning the environmental impact of any proposed activity
under an application;

{b} the division of responsibility between the
department and an applicant for Supervision overs control
ofs and payment for the development of information by the
applicant or a third party on behalf of the department and
the applicant under any such contract or contracts;

(c) the wuse or nonuse of a fee or any part thereof
paid to the department by an applicant.

{*) Any payments sade to the department or any third
party by an applicant under any such contract or contracts
shall be credited against any fee the applicant must pay
hereunder. The department and the applicant m3y aqree on
additional credits against the fee for environmental work
perforned by the applicant at the applicant's own expense.

{5} No fee as prescribed by this section may be
assessed against an apolicant for a permit or approval if
the applicant has also filed an application for a
certificate of environmental compatibility or public need

pursuant to the Montana Major Facility Siting acty and the

-6- S8 370
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approariation or use of water involved in the application(s)
for oermit or approval has been or will be studied by the
department pursuant to that acte.

(5} This section shalt apply to all applications,
pending or hereinafter filedy for which the department has
nots 35 of April 9+ 1975, commenced writing an environmental
impact statement. This section shall not apply te any
appltications the fee for which would not exceed $2,500.

(7} Faiture to submit the fee as required by this
section shall void the appll;ation(s:.

(3 The department maye in its discretione rely upon
the 2nviraonmental studiess investigationsy reportsy and
assessments made by any other state agency or any persons
including any applicants in the preparation of its
environmental impact statement.%

Section 5. Section 85-2-236+ MCAs is amended to read:

Hg5-2-236« Certificate of water righte []l} When a

final decree is enteraeds the water judge shall send a copy

to taz departments The department shall on the basis of the
final decree issue a certificate of water right to each
persotr gecreed an existing rights The original of the
certificate shall be sent to the eoumnty-elerk--~and--reesrder
of-—the--esunty-where~the-point-~of-diversion—or-plate-of-ase
s-tocated-for-recordation pg;snn._hﬂ._uhnﬁ_.Lhﬁ__IiﬂhL__li

decreede The department shall keep a copy of the certificate

=T 58 370
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in its office in Helena. After-recerdatronr-the-clerk-and
recorder-shald-aend-the-certificate-to-the-~person—-to--whom
the-right—is—decreeds

L2)..ihe_ departmen: _shall_graovide to the county.cleck
and.recocder_of the_county wberein tbe_aocint.of dixersigao. ac
glace_pf use. is located _gquartecly .feports_ aod. 3o, agowal
supmary..repert of all cectificates of water riQbt issued Ry
the-gepartoent withio the couniy.”

Section 6. Section B5-2-302,y MCAy is amended to read:

"35-2~302. Application for permits. Except as otherwise
provided in (i) and-¢t2¥ thrgugh _{3) of 85=-2-306. a person
may 70t appropriate water or commence construction of
diversions impoundmenty withdrawales of distribution works
therefor except by applying for and receiving a permit from
the dapartment. The application shall be made on a form
prescribed by the department. The department shall make the
forms available through its offices and the offices of the
county clerk and recorderss The department shall return a
defective application for correction or completion together
with the reasons for returning ite An application dces not
lose oriority of flling because of defectsy if the
application is corrected, completedy and refiled with the
departnwent within 30 days after its return ta the applicant
or within a Further time as the department may allows. If an

application is not corrected and completed within 30 days or

-8~ SB 370
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withit a further time as the department allawss up to 8 3
monthsy the priority date of the application shall be the
date of refiling the application with the corrections with
the department. An application not corrected within 8 3
months shall be terminateds.™

Sectlon Te Section 85-2-303s MCAs is amended to read:

*85=-2-303«. Permit for conversion of nonproductive oil
or qgas welle A person who desires to convert a nonproductive
oll or gas well to a water well may-do--ss-—irmmediatety--but
shall file a notice of completion or apply for a permite
depending on the maximum y+eld pppropriation of the well, as
otherwise provided in this chapter. The date of
appronriation shatl be the date of filing the notice of
completion or the application for a permit."

Cection 8+ Section B5-2-306+ MCAs is amended to read:

"B5-2-304. Exceptions to permit requirements. (1)
Jutsite the brnundaries of a controlled groundwater areas a
permit is pot required before appropriating groundwater by
means of a well or developed spring with a maximum
approariation of Vess than 100 gallons per minutee Within 60
days of completion of the well or developed spring and
approaritation of the groundwater for beneficial wuses the
appropriator shall file a notice of completion with the
department on a form provided oy the department at its

offices and at the offices of the county clerk and
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recordarss Upon receipt of the notices the department shall
revies the notice and mays before issuing a certificate of
water righty return a defective notice for correction or
completiony together with the reasons for returning ite A
notice does not lose priority of filing because of defectssy
if the notice is correcteds completedsy and refiled with the
department within 30 days or within a further time as the
department may allows not to exceed 6 monthse. If a notice is
not carrected and completed within the time alloweds, the
priority date of appropriation shall be the date of refiling
a correct and complete notice with the departments A
certificate of water right may not be issued until a correct
and complete notice has been filed with the department. The
criginal of the certificate shall be sent to the county
clerk and recorder in the <county where the point of
diversion or place of use is located for recordations The
departaent shall keep a copy of the certificate in its
office in Helena. After recordations the clerk and recorder
shall. send the certificate to the appropriatore The date of
filino of the notice of completion is the date of priority
of the right.

{Z) An eappropriator of groundwater by means of a well
or devalaoped springs first put to beneficial use between
January ls 1962y and July 1y 1973y who did not file a notice

of coampletiony as required by laws in force prior to April

=10~ $A 370
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14y 19814 with the county clerk and recorder shall file a
notice of completions as provided in subsection (L) of this
sectiony with the departwent to perfect the water right. Ihe
filiog_ af a_.clalm _of _existing _warer _cigbhk _pursuant Lo
B5-2=221..is sufficient  potice _of completipn .under_ this
subrsectiponse The priority date of the appropriation shaill be
the date of the filing of a notice as provided in subsection
{1) of this section gr_the date of the filing of the claim
of _existicg _water _rights An appropriation wunder this
subsection is an existing righty and 2a permit is not
required; howevers the department shall acknowiedge the
receipt of a correct and complete filing of a notice of
completions except that for an appropriation of less than
100 gallens per minutesy the department shall issue a
cartificate of water righte.

[3) A permit Is not required before constructing an
impoundment or pit and apprepriating water for use by
livestock if the maximum capacity of the impoundment or pit
is Tess than 15 acre-feet and the approoriation is less_than
0. _acrexfeet  _per  year__and._ls from 2 source other than a
perennial flowing stream, and the impoundment or pit is to
be constructed on and wil1} be accessible to a parcel of land
that is owned or under the cantrol of the applicant and that
is 42 acres or larger. AS used in this subsections a

perennial flowing Stream means a stream which historically
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has filowad continuously at 211 seasons of the yedrs during
dry as well as wet years. Howevery within 60 days after
constructing the impoundment or pity the appropriater shall
apply for a permit as prescribed by this part. tpon receipt
of a correct and cowmplete application for a stockwater
provisional permitsy the department shall then automatically
issue a provisional permite If the department determines
after a hearing that the rights of other appfopriators have
been or will b2 adversely affecteds it may revoke the permit
or require the permittee to modify the impoundment or pit
and wray then make the permit subject to such termss
conditionss restrictionsy or Jlimitations it considers
necessary to protect the rights of other appropriatoers.

{4) A person may also appropriate water without
applying fof Or prior to receiving a permit under rules
adopted by the board under 85-2~113."

Section 9. Section 85-2-307+ MCAy is 2mended to read:

mg5-2~307. Notice of applications {1) Upon receipt of
a proper application for a permity the department shall
prepare a notice containing the facts pertinent to the
application and shall publish the notice in a newspaper of
general circulation in the area of the source onCe a week
for 3 2 consecutive weeks. Before the last date of
publications the department shall also serve the notice by

first=class mail upon an approgriator of water or applicant
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for or holder of a permit whos according to the records of
the department, may be affected by the proposed
appropriation. A notice shall also be served upon any public
agency that has reserved waters iin the source under
§5~2-316+ The department mays in its discretions also serve
notica wupon any state agency or other person the department
feels nay be interested in or affected by the proposed
approsriations The department shall file in its records
procf of service by affidavit of the publisher in the case
of antlce by publication and by its own affidavit in the

case of service by mait.

{2) The notice shall state that by a date set by the
department (not less than 38 1§ days or more than 60 days
after the last date of publication) persons may file with
the denartment written objections to the applications

(3) TYhe requirements of subsections (1} and (2} of
this section do not apply if the department findsy on the
basls of Iinformation reasonably available to its that the
appronriation as praposed in the application will not
adversely affect the rights of other persons.”

Saction 10« Section B5-2-308y MCAy is amended to read:

"H§5-2-30B. Objectionse (1} An objection to  an
apalication must be filad by the date specified by the
deparrnent under B5-2-307(2)s

{2) The objection must state the name and address of

-13- SB 370
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the objector and facts tending to show that there are no
unappropriated waters in the proposed sources that the
proposed means of appropriation are inadequatey that the
propertyy ERQUPERIY»s gater rightsy—er—imtereses, (R INIERESTS
of the objector would be adversely affected by the proposed
appropriationy or--the—-—objector-——foy---dtate-—-any——other
ebjectéens--—te~-the—-proposed-'apprepriet#oﬂ--he-—eensidefs
percinent that the proposed use of water is ook a bepeficial
yses oc_that the proposed use will  ioterfere _unreasonably
with_ _other _planced uses Qr deyalopments for wbhich a permit
bas_been_lssued or_for. which water bas beec reserveda.”

Section 1lle Section 85~2-311y MCAy is amended to read:

w"g5-2-311a Criteria for issuance of permites The
department shall issue a permit if:

(1) there are wunappropriated waters in the source of
supply:

ta) at times when the water can be put to the use
propesed by the applicant;

{b) in the amount the apolicant seeks to appropriates
andg

[¢) throughout the period during which the applticant
seeks to appropriates the amount requested is available;

(2) the water rights of a prior appropriator will not
be adversely affected;

(3) the proposed means of diversions construction, and

=14= §8 370
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aperation aof the appraopriation works are adequate;

(4} the proposed use of water is a heneficial usej;

t5) the proposed use will npot interfere wunreasonably
with other planned uses or developments for which 3 permit
has been issued or for which water has been reserved;

(5 an applicant for an appropriation of 10+000
acre~feet a year or more and 15 cubic feet per secand or
more proves by clear and convincing evidence that the rights
of a prior appropriator will not be adversely affected;

{7) except as provided in subsection (6} the
appltizant proves by substantial credible evidence the
criteria listed in subsections (1) through {5}."

Section 12« Section B85-2-312y MCA. Is amended to reads:

MB5~2~312. Terwms of permite (1} The department may
issue a permit for less than the amount of water requested.
but in no case may it issue & permit for more water than is
requested or than can be beneficially used without waste for
the purpose stated in the application. The department may
require modification of plans and specificatians for the
appropriation or reluated diversion or construction. 1t may
issue a permit subject to termsy conditionsy restrictionse
and limitations It considers necessary to protect the rights
of other appropriatorsy and it may isSue temporary or
seasanal permitse -A permit shall be Issued subject to

existing rights and any final determination of these rights
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made under this chapters

{2) The department may limit the time For commenéement
of the appropriation workss completion of constructiony and
actual application of the water to the proposed peneficial
uses In fixing these time limitss <the department shall
consider the cost and -magnitude of the projecty the
enginsering and physical features to be encounteredsy ands on
projects designed for gradual development and qradually
increased use of watere the time reasonably necessary for
that gradual development and increased use«. For good cause
shown by tne perwmittees the department may in its discretion
reasonably extend time limitss

{3} The coriginal of the permit shall be sent to the
cotunty-eterk-and-recorder-+n-the—county~where-the--point--of
diversion-—or-—plece-—of-—use--+s--tocated--for-—reesrsation
a2rmittees and a copy shall ‘be kept in the office of the
denartment in  Helepas After—-recardationy-—the-—elari-and
recorder-shait-send-the-permit-te-the-permitteer

14} The gepartwsnt_shal) prowide_ta the  county cleck
and_racarder.of the county whercin.tbs_ggint of dixersioe or
plage _of _use__is__located  guarterliy reporti and 3o anoual
sumpary._cepoct of all water_riabt perpitss certifigatess_and
change.__approvals _issued by  the _depariment _within. _the
fOUDLY L™

Section 13e Section BS—2-3144 #MCA, s amended to read:
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"g5-2-3144 Revocation pr__modification of permits If
the work on an appropriation is not commenceds prosecuteds
or completed within the time stated in the permit or an
extension thereof or if the water is not obeing applied to
the beneficial use contemplated in the permit or if the
permit is otherwise not being followed, thae department maye
after noticey require tne termittee to show cause why the
permit should not be mogified or revokede If the permittee
f2ils toc show sufficient causer the department may aadify or
revoke the permit.®

Section t4s Section 85-2-315+ MCAy is amended to read:

®35-2-315. Certificate of water righte (1) Upon actual
application of water to the proposed beneficial use within
the time alloweds the permittee shall notify the department
that the apnropriation has been properly complieted. The
departnent may then inspect the appropriatione and if it
determines that the appropriation has been completed in
substantial accordance with the permite it shall iIssue the
permittee 8 certificate of water rights The original of the
certificate shall be sent to the ecounty-cterk--and-——recorder
ra-the-esunty-wherein—the-point—of-diversion—or-pltoee-ef-nse
ta--toeated-for-recsrdation pecmittegs and a duplicate shall
be kent in the office of the department in Helenas After
recardationy—=the~-—pjepp--—and-—-recerder-—shatt--send--the

certificate—ta-che-appropriaters
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(2) Exeept~as-provided-in-85-2-3t3y-a--ecertificeote-—of
water--~right—in-a-particalar-seurece-may-not-be—+issued-prior
to-a-generalt-deternindtion-under—port-2-of-this——chapter——eof
extating-rights-+n-that-sources Ihe_depariwment._shall _provide
to.. to2__coupty clerk and recorder of the cgunty sherein the
point.of diversiop or place _of _use__is. lecated _quarterly
ceaprts.__2nd_an_annual _supmary_report of all certificates._of
water_cight issued by ths_departmeol within.ihg_counixa”

Section 15« Section B5-2-402y MCAs is awmended to read:

"95-2-402. Changes in appropriation rightss {1) An
appropriator may not change the place of diversions place of
usey purpose of usey or place of sStorage except as permitted
under this section and approved by the departments

{2y The department shall approve the proposed change
if it deterwmines that the proposed change will not adversely
affect the rights of other personse If the department
determines that the proposed change might adversely affect
the rights of other personss Dotice of the proposed change
shall be qiven in accordance with 85-2-307. If the
department determines that an objection filed by a person
whose rights may be affected states a valid objection to the
proposad changes the deoartment shall hold a hearing thereon
prior to its apgproval or denial of the proposed changes
Gbjecrions shall meet the requirements of B85-2-308(2)y and

hearings shall be held in accordance with 85-2-309.
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{3) An appropriator of more than 15 cubic feet per
second may not change the purpose of use of an appropriation
right from 8an agricultural gor_  jrrigatiogc use to an
industrial use.

(4) The department may approve a change subject to
such termsy conditionsy restrictionss ang limitations it
considars necessary to protect the rights of other
approoriaterses incfuding limitations on the time for
completion of the change.

(5 If a change is not completed as approved by the
department or if the termsy conditionse restrictionsy and
limitations of +the change approval are not complied withe
the department mays. after notice and opportunity for
hearitge require the appropriator to show cause why the
change approval should not be modified or revokede [f the
appropriator fails to show sufficient causey the department
may modify or revocke the change approvale

(43 Mithout  ohtafqicg...ecior___appiowal.. from _ihe
departments a0 Appropriator_may._noi. seyer-all.or_any pack of
an_. appropriatign. rigbt__from _the. land. to. which _i%. . is
aopuctenants _sell_the approoriation right_for otber purposes
er__to__other  lands: _or. _wake. the _ appropriation __right
appurtenant_to other.landss The departmeot_shall .aporove.the
ptnnnsed--cbaﬂqe__11-_1:_deternlnaa_that-:hs_nnnnﬂsen-:bange
will not_adversely affect_the water cights of other personss
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lf.the deoartmeat deterpioes. thal. tha_proposed chande . .qight
adyersely. _affect _the water righis. of_oiber oecsonsis_pokice
ef_tha_promgosed change must be _given _io..accocdance. _with
85=22-301.___1f___the  department._then _deteclines. that__an
objectioa_filed by _.a. . pecaon.. spose . water .cights . may _be
affected _states o. valid objectigo_te tbe_proposed chandess
the_department _shall_hold a_hearing _thereeon _prior _to.  its
approval._ _of_.deoial_of ihe.proposed chaages Dhjeckions must
@set-tbhe.requiccaents aof B83-2-208.. ao0d haciogs must be_held
in_agcordance with 85-2-309.

(1} __Ibhs .qriginsl_of.a change.asoroval _issused Ny _the
depaciesnt _Bust__De__seob.to ibe_applicants aod a duclicake
must_be_kept. in.the office.of the department in_lclenas

£8)__A__peLscu.. bolalng. ap. . issued..pecait_ .o _change
aaprayal rhat has_pot been perfacted may.change_the placs_af
dlversions_place of .uses purpose_rf uses.or place.of stecage
by _filiog..an__application. for .ghange _pursuadt 2o _this
secLicns™

Section 16« Section 85-2-403y MCAs is amended to read:

"E5~2-403« Transfer of appropriation righte. ¢} The
right to use water onder-s-permit-or-cervificote-of-poter
right shall pass with a conveyance of tha land or transfer
by op2ration of laws unless specifically exempted therefrome
A1) transfers of interests in appropriation rights shall be

without loss of priority.
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t2¥--Fhe-person-preceiving--the--aporopriration--ineerest
sha¥+-—464e-—uith—the-depafenent-nutiee-ef-ﬁhe-trnnsfer-on-u
form-prescribed-ny-the-deparementz-ghich-sust-incinde-par-is
not-timited-to-the-notarized-aignaturea-cef--ftne--transferor
ooadzthe-tranaferees

t3}-=Nithoue--—obeaining--—prior---approva¥-—-from-—the
departmenty-an-appropristor-nay-not-sever—ali-or-any-part-of
an--epprepriatien--right-—from-—the--tand-—to——whieh—-it--is
oppurtenanty-seti-the-appropriation-riqht-for-other-purposes
or—-+~to---other--tandeay-~or--moke-~the—-apprapriation--right
sppurtenant~to-cther—toanday-Fhe-deporisent-shall-approve-the
propésed—ehanqe-+F-+t-aeterl+nes-thet—-the-—proposed*-ehuage
witt-—not--adversety—-affeet-the-righta-of-other-persensv-if
the-departnent-determtnas-chat-~the--proposed--change--mrght
adveraety--affect-the-righte-of-other-personavr-notiee—of-the
propoted-change-shali-be-given—-in-accordance-with—-65=-2-36¥s
#f-the—department-then-deterntnes-thet-an-ebjection- f+ied-by
o--person--whose--rights-—may--be--affected--searea—-a-vatid
objectiton-to-the-proposed-changer-the~deparement-shatt--hotd
a-—henrtng--thereon--prior-~to-tey-approval-or-deniat-of—the
proposed-enanaes—-Bbjecticns-shali-meer-the-pequirements——of
85-2~308¢2F~—nd-——hearings--shatt-be-held-in-accordonee-with
45-2~399% Fhe-department-sholi--send--an--scknawtedapent-=
peceint-opé-ca--fited--tranafer—-to-—the--tranaferor-and=the

teangfereey-and-pa-dupticste-puat-he—kept-in--the-—office--of
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the-departoent-in-Hetenaa"

MEH_SECTIONa. Section 17. Permit action in nighly
appropriated basins or subbasinse (1) The 1legislature mays
by laws preclude permit applicationsy or the department may
by rule reject permit applications or wmodify or <condition
permits issued in a highiy appraopriated basin or Subbasine

€2) A rule may be adopted under this section only upon
a petition signed by at least 25% or 10s whichever is 1lessy
of the users of water in the source of supply within a basin
or subbasine The petition must be in a form as prescribed by
the department and must allege facts showing that throughout
or at certain times of the year or for certain beneficial
uses:

{2} there are no unappropriated waters in the source
of supply;

{tr) the rights of prior appropriators will be
adversely affected; or

{c) further wuses will interfere unreasonably with
other planned wuses or developments for which a permit has
peen issueda or for which water has been reservad.

{3) Within 50 days after submission of @ petitions the
department shall:

f{a) deny the petition In writings stating its reasons
for denial;

{b} inform the petitioners that the department must

-22- SB 3740
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study the allegations further before denying or proceeding
further with the petition; or

(¢} initiate rulemaking proceedings in accoerdance with
2-4~332 through 2-4-305.

{4} Title 2y chapter 3 4 parts 1 through 4%y govern
rulemaking proceedinés conducted under this sectiones except
that in addition to the notice requirements of thase partse
the department notice of the rulemaking bhearing must be
pubtished at Teast once in ecach week for 3 succCessive weekss
not less than 30 days before the date of the heeringy in a
newspaper of general circulation in the county or counties
in which the source is located. The department shall serve
by mail a copy of the notice not tess than 30 days before
the haaring upon each person or public agency known from the
examination of ¢the records of the department to be a
claimanty appropriators or permitholder of water in the
sourcé.

NEW _SECTIIONe. Section 18. Codification inastructions
Section 17 is intended to be codified as ap integral part of
Title 85y chapter 2+ and the provisions of Title 85y chapter
2y apnly to section 17.

MEW_SECYYONs Section 19. Severability. If a part of
this act is invalids all valid parts that are severable from
the inwalid part remain in effect. If a part of this act is

invalid in one or more of its applicationse the part remains
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in effect in all valid applications that ase severable from
the invalid applications.

NEJ_SECIION. Section 20 Effective dates This act s
effective on passage and approvaila

-Eng-
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