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BILL NO. :é%iéi

INTRCODUCED BY

A BTLL FOR AN ACT ENTITLED: ®"aAN ACT TG ALLOW CLINICAL
PSYCHOLDGISTS TO EXAMINE, MAKE REPDRTS REGARDINGy AND
TESTIFY TO THE MENTAL STATE OF PERSONS CHARGED NWITH QR
CONVICYED OF CRIMES; AMENDING SECTIONS %#6-16~202y 46-14—212,

46=14=2139 4614221y 46-14-302¢ AND 456-14-401ls MCA"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE GF MONTANA:
Section le Section &6-14-202y MCAy is amended Lo read:
*46-14-202« Psyehtatric Mental examination of

defendanta (1) If the defendant or his counsel files a

written notice of his intent to rely on a mental disease or

defect under #6-14-201 or raises the issue of his fitness to
proceeds the court shall appoint at least one qualified
psychiatrist or_ clinical psycholegist or shall request the
superintendent of Warm Springs state hospital to designace
at least one quatified psychiatrist ar glinical
psychologisty which designation may be or include himselfs
to examine and report upon the mental condition of the
gefendant.

{2) The court may order the defendant to be committed
to a hospital or other suitable facility for the purpose of

the examination for a period of not exceeding 60 days or
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such longer period as the court determines to be necessary
for the purpose and may direct that a qualified psychiatrist
er clinical _psychologist retained by the defendant be
permitted to witness and participate in the examinationes

{3) 1In the examination any method may be employed
which is accepted by the medical profession for the
examination o¢f those alleged to be suffering from mental
disease or defecte™

Section 2. Section %&-14-212, MCAy is amended to read:

"46-14-212. Examination by psychiatrist or _clinical
psychelogist chosen by state or defendants If either the
defendant or the state wishes the defendant to be examined
by 3 qualified psychiatristy cljnical psychologists or other
expert selected by the one proposing the examination in
order to determine the defendant*s fitness to proceed aor
whether he hads at the time the offense was committedsy a
particular state of mind which is an essential element of
the offensey the examiner shall be permitted to have
reasonable access to the defendant for the purpose of the
examination.™

Section 3. Section 46-14-213+ MCAs is amended to read:

"46-14-213. Payehintrie Heotal  _condition testimony
upon triate (1) Upon the trials any psychiatrist or ¢linical
psychelogist who reported under 46-14-202 and 46-14-~203 may

be called as a witness by the prosecution or by the defensee
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If the issue is being tried before a jurys the jury may not
be informed that the psychistrist witness was designated by
the court or by the superintendent of Warm Springs state
hospital. Both the prosecution and the defense may summon
any other qualified psychiatristy clinical psychologists or
other expert to testifys but no one who has not examined the
defendant is competent ro testify to an expert opinion with
respect to the mental condition of the defendante as
distinguished from the validity of the procedure followed by
or the general scientific propositions stated by another
witnesse.

{2) when a psychiatristy_ _glinical psycholeogists or
other expert who has examined the defendant testifies
concerning the defendant*s mental conditions he may make a3
statement as to the nature of his examinations his diagnosis
of the mental condition of the defendant at the time of the
commission of the offense chargeds and his opinion as to the
ability of the defeadant to have a particular state of mind
which is an element of the offense chargede The expert @ay
make any explanation reasonably serving to clarify his
diagqnosis and opinion and may be cross-examined as to any
matter bearing on his competency or credibility or the
validity of his diagnosis or opinione"

Section 4. Section 46-14~221y MCAs is amended tc read:

"46-14-221l. Determination of fitness to proceed --

—Re

10

i1

12

13

14

15

16

17

18

19

20

21

22

23

2%

25

LC 2251701

effect of finding of unfitness — expensess (1) The issue of
the defendant®s fitness to proceed may be raised only by the
defendant or his counsel. When the issue is raisedy it shall
be determined .y the -ourt. If neither the county attorney
nor counsel for the defendant contests the finding of the
report filed under 46-14-203y the court may make the
determination on the basis of the reporte If the finding |is
contestedy the court shall hold a hearing on the issues If
the report is received in evidence wupon the hearinge the
parties have the right to sumeon and cross—examine the
payehiateisrs experts who joined in the report and to offer
evidence upon the issues

(2} If the court determines that the defendant 1acks
fitness to proceeds the proceeding against him shall obe
suspendeds except as provided in subsection (4) of this
sectiony and the court shall! commit him to the custody of
the director of the department of institutions to be placed
in an appropriate institution of the department of
institutions for s0 long as the unfitness endures.

{3) If the court determines that the defendant 1acks
fFitness to praceed due to the fact that the person s
developmentally disableds as defined by 53-20-1G2s the
proceeding against him shall be suspendedr except as
provided in subsection (4) of this sections and the court

shall proceed to secure treatment as provided in chapter 20y

—*—
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part 1v or chapter 21y part ly of Title 53.

{4) The fact that the defendant is wunfit to proceed
does not preclude any legal cbjection to the prosecution
which is susceptible to fair determination prior to trial
and without the personal participation of the defendants.

{5) The expenses of sending the defendant to the
custody of the director of the department of institutions to
be placed in an appropriata institution of the state
department of institutionss of keeping him theres and of
pringing him back are chargeable to the state but the state
may recover them from the estate of the defendant.™

Section 5. Section 46-14-302y MCA+ is amended Lo read:

"46-14-302+ Discharge or release upon motion of
superintendent. (1) If the superintendent of Marm Springs
state hospital believes that a person committed to his
custody under 46-14-301 may be discharged or released on
condition without danger to himself or otherss he shall make
application for the discharge or release of the person in a
report to the court by which the person was committed and
shall send a copy of the application and report to the
county attorney of the county from which the defendant was
committeda

(2) The court shall then appoint at Jeast two
quatified psychiatristsy_two clinical psychologistas or coe

pf_each to exawmine the person and to report their opinion as

o

oW

o

10
11
12
13
14
15
16
17
18
19
20
21
2z
23
24

25

LC 2251/01

to his wmental condition within 60 days or a longer periad
which the court determines to be necessary for the purpose.
To facilitate the examinations and the proceedings thereons
the court may have the person coenfined In any iénstitution
located near the place where the court sits which may
hereafter be designated by the superintendent of #Warm
Springs state hospital as suitable for tﬁe temporary
detention of irresponsible personse

(3) If the court is satisfied by the report filed
under subsection (1) of this section and the testimony aof

the reporting psychiatrists 9r psycheglogigis which the court

considers necessary that the committed person may be
discharqged or released on condition without danger to
himse!f or othersy the court shall order his discharge or
his velease on conditions which the court determines to be
necessary.

(&%) If the court is not satisfiedsy it shall promptly
order & hearing to deterwine whether the person may safely
be discharged or released. A hearing is considered a civil
proceedings and the burden is upon the committed person to
prove bty a preponderance of the evidence that nhe may safely
be discharged or releasedes According to the determination
of the court upon the hearingy the committed person shall
then be discharged or released on conditions which tne court

determines to be necessary or shall be recommitted to the
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custody of the superintendent of Harm Springs state
hospitals Subject to discharge or release only in accordance
with the procedures prescribed in this section and
46~14-303.%

Section 6. Section 46-14-401y MCAy is amended to read:

P46-14-401s Admissibility of statements wmade during
examination or treatment. A statement made for the purposes
of psyehiatrie pantal condition examination or treatment
provided for in this chapter by a person subjected to such
examination or treatment is not admissible in evidence
against him in any criminal proceedings except a sentencing
hear ing conducted undesr 46-14-31lis on any issue other than
that of his mental conditione It is admissible on the issue
of his mental canditions whether or not it would otherwise
be considered a privilaged communications unless it
constitutes an admission of qguilt of the crime chargede In a
hearing held under 46-14-31ls the court wmway hear and
consider any such statement even if it constitutes an
admission of guilt.”

—-End-



