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Report: 02/08/83, Do Not Pass, Report Adopted. 
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INTRODUCED BY 

~BILL NO • .f,2J' 

-----·----

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW CLINICAL 

PSYCHOLOGISTS TO EXAMINEr MAKE REPORTS REGARDING, AND 

TESTIFY TO THE MENTAL STATE OF PERSONS CHARGED WITH OR 

CONVICTED OF CRIMES; AMENDING SECTIONS 46-14-ZOZ, 46-14-212, 

46-14-Z13o 46-14-221, 46-14-302, ANO 46-14-401, MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section lt6-l.,-20Z., HCA., is amended ·to read: 

•46-14-202. P~ye~~~r+e I!&Dt.al exa•ination of 

defendant. (1) If the defendant or his counsel files a 

written notice of his intent to rely on a ~ental disease or 

defect under 46-14-201 or raises the issue of his fitness to 

proceed., the court shall appoint at least one qualified 

psychiatrist 2£~ini£a1 osxcbQlQgl~ or shall request the 

superintendent of Warm Springs state hospital to designate 

at. least one qualified psychiatrist gr clinkaJ. 

Q~kQQ!Qgi~t• which designation may be or include himself• 

to exa•ine and report upon the ~ental condition of the 

defendant. 

(Z) The court may order the defendant to be committed 

to a hospital or other suitable facility for the purpose of 

the examination for a period of not exceeding 60 days or 
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LC 2251/01 

such longer period as the court determines to be necessary 

for the purpose and •ay direct that a qualified psychiatrist 

!i!L_.!:liQl.l;;ll_~:t.t;IIJUlllllli. retained by the defendant be 

per~itted to witness and participate in the examination. 

(3) In the examination any method May be employed 

which is accepted by the •edical profession for the 

examination of those alleged to be suffering from ~ental 

disease or defect.• 

Section z. Section 46-14-212, HCA, is amended to read: 

·~6-14-212. Examination by psychiatrist ~1~ 

R~bQ!Q~ chosen by state or defendant• If either the 

defendant or the state wishes the defendant to be examined 

by a qualified psychiatrist• cljnjcal psycholggjsta or other 

expert selected by the one p~oposing the exaMination in 

order to dete~~ine the defendant's fitness to proceed or 

whether he had, at the time the offense was co8mittedt a 

particular state of Mind which is an essential element of 

the offense, the examiner shall be peraitted to hdve 

reasonable access to the defendant for the purpose of the 

exaRlination.• 

Section 3. Section 46-14-213, KCA., is amended to read: 

"46-14-213. P~yeh+ft~rTe ~~--~naili2D testi•ony 

uoon trial. (1) Upon the trial, any psychiatrist ~Dl£A1 

~~:t.t:bRlaglli. who reported under 46-14-202 and 4&-14-~03 may 

be called as a witness by the prosecution or by the defense. 
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If the issue is being tried before a jury. the jury may not 

be informed that the p~yeh+stP+~ ~~was designdted by 

the court or by the superint-endent of t.·a,-m Springs state 

hospital. Both the prosecution and the defense ady suamon 

any other qualified psychiatrist~_c!joical ~glogjst. or 

other expert to testify, but no one who has not examined tne 

defendant is co•petent to testify to an expert opinion with 

respect to the mental condition of the defendant, as 

distinguished froM the validity of the procedure followed by 

or the qeneral scientific propositions stated by another 

witness. 

12) When 

othe r expert 

concerning the 

a psychiatrist, clinjkal gsycbolo~ or 

who has examined the defendant testifies 

defendan~•s •ental condition, he may make a 

s~ate.ent as to the nature of his examination, his diagnosis 

of the mental condition of the defendant at the ti•e of the 

commission of the offense charged, and his opinion as to the 

ability of the defendant to have a particular state of mind 

which is an element of the offense charged. The expert •dY 

make any explanation reasonably serving to clarify his 

diaqnosis and opinion and •ay be cross-examined as to any 

~atter bearing on his competency or credibility or the 

validity of his diagnosis or opinion." 

Section 4. Section 46-14-221 9 ~CA, is amended to read: 

"46-14-22L. Deter~ination of fitness to proceed 
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eff~ct of finding of unfitness -- expenses. Cll The issue of 

the defendant•s fitness to proceed 11ay be ratsed on1y by the 

defendant or his counsel. ~hen ~he issue is raised, it shall 

be determined ~·'I the -ourt. If neither the county attorney 

nor counsel for the defendant contests the finding of the 

report filed under 46-14-203, the court may make the 

determination on the basis of the report. If the finding is 

contested, the court shall hold a hearing on the issue. lf 

the report is received in evidence upon the hearing, the 

parties have the right to su-.on and cross-exa~ine the 

~~yeh+a~~~~ ~RCL~ who joinvd in the report and to otter 

evidence upon the issue. 

(2) If the court determines that the defendant lacKS 

fitness to proceed, the proceeding against hi• shall oe 

suspenaed, except as provided in subsection (4) of thts 

section., and the court shall commit hi• to the custOL1y of 

the director of the departMent of institutions to be placed 

in an appropriate institution of the department of 

institutions for so long as the unfitness endures. 

{3) If the court determines that the defendant lackS 

fitness to proceed due to the 

developmentally disabled, as 

proceeding against hi~ shall 

fact that the person 

defined by 53-20-102, 

be suspended, except 

is 

the 

as 

provided in subsection (4) of this section• and the court 

shall proceed to secure treatment as provided in chapt~r zo. 
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part 19 or chapter 21• part 1, of Title 53. 

(4) The fact that the defendant is unfit to p~oceed 

does not preclude any legal objection to the prosecution 

which is susceptible to fair deter•ination prior to trial 

and without the personal participation of the defendant. 

(5) The expen&es of sending the defendant to the 

custody of the director of the department of institutions to 

be placed in an appropriate institution of the state 

depart•ent of institutions. of keeping him there, ~nd of 

oringing him back are chargeable to the state but the state 

•ay recover them fro• the estate of the defendant.• 

Section s. Section 46-14-302t KCAt is amended to read: 

•46-14-lOl. Discharge or release upon motion of 

superintendent. (1) If the superintendent of Wara Springs 

state hospital believes that a pe~son COMMitted to his 

custody under 46-14-301 •ay be discharged or released on 

condition without danqer to himself or others. he shall aake 

application for the discharge or release of the per5on in a 

report to the court by which the person was com~itted and 

shall send a copy of the application and report to the 

county attorney of the county fro• wnich the defendant was 

committed. 

(2) The court shall then appoint at least two 

qualified psychiatrists~ two cljnjcal psycbolg~s, or one 

~~ to examine the person and to report their opinion dS 
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to his mental condition within 60 days or a longer period 

which the court determines to be necessary for the purpose. 

To facilitate the examinations and the proceedings thereon, 

the court May have the person confined in any institution 

located near the pldce where the court sits which may 

hereafter be designated by the superintenden~ of Wa~m 

Springs state hospital as suitable for the te•porary 

detention of irresponsible persons. 

(3) If the court is satisfied by the report filed 

under subsection (l) of this section and the testimony of 

the reporting psychiatrists 2L_psycbolggjsts which the court 

considers necessary that the co~itted p~rson may be 

discharged or released on condition without danger to 

hi.self or others• the court shall order his discharge or 

his release on conditions which the court deteraines to be 

necessary. 

14) If the court is not satisfied. It shall promptly 

order a hearing to determi11e whether the person may safely 

be discharged or released. A hearing is considered a civil 

proceedingt and the burden is upon the committed person to 

prove by a preponde~ance of the evidence that he may safely 

be discharged or released. According to the determination 

of the court upon the hearing. the committed person shall 

then be discharged or released on conditions which the court 

determines to be necessary or shall be recommitted to the 
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custody of the superintendent of WarN Springs state 

2 hospital, subject to discharge or release only In accordance 

3 with the procedures prescribed in this section and 

4 46-14-303.• 

5 

6 

Section 6. Section 46-14-401, HCA• is amended to read: 

·~6-14-401. Ad•issibility of stateMents Made during 

7 examination or treatMent. A statement Made tor the purposes 

8 of p~ych+a~~e msntal cqodj~igo exa•ination or treatment 

9 provided for in this chapter by a person subjected to such 

10 examination or treat~nt is not adalssible in evidence 

11 against hi• in any criMinal proceeding. except a sentencing 

12 hearing conducted under 46-1~-311• on any issue other than 

13 that of his mental condition. It is adMissible on the issue 

1~ of his mental condition. whether or not it would otherMise 

1S be considered a privileged co••unication, unless it 

16 constitutes an a~ission of guilt of the cri•e charged. In a 

17 hearing held under 46-1~311• the court •ay hear and 

18 consider any such state.ent even if it constitutes an 

19 admission of guilt." 

-End-
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