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A ENTill~D: "AN ACT TO ~Ej~ERALLY REVISE THE 

MONTANA MAJOR FACILITY SITING ACT; DEFINING COST; REOEFINI~G 

0TILITY; SPECIFYI~G THAT A CERTIFICATE OF P~BLIC NEED IS ~OT 

REQUI~ED FOR A ~ONUTILITY FACILITY; DELETING THE R~QUIKEM~NT 

FOR ALT<RNATE SITE STUDIES AND ALTERNATE E~ERGY STUDIES; 

i{EDPCI\IG TI~IES ALLOWED FOR C:VALUATION JF STUOIESi 5PECIFYV-...; 

HOW FE~S PAID ARE TU dE USED; DIRECTING FINES ANO PENALTI~S 

TO 3E PAID TO THE GENERAL t'UND; AMENDING SEUliJ~S ?5-20-102, 

75-20-lo~, 75-2o-tos. ?5-20-112, 75-:CD-201, 75-20-211 

TH;.~OUGH 15>-20-22.0, 75-20-222. 75-20-301, 75-20-303. 

7 5-2U-3049 75-20-402" 75-20-403 9 75-20-405. 75-20-408,. 

75-2 0-5 01 TtiR 'JUGH 7 5-.2 0-503, 75-20-1202,. AND 7 j-L0-1.205; AND 

pqUVIDING AN IMMEDIATE EFFECTIVE DATE.• 

Bf IT ~NACTfO BY TH~ L~GISLATURE OF fHE STATE 0f MUNIANA: 

s~~...-:t ion 1. Sec·.:. ion 7::io-~0-102• MCA., is amended to rt~ad: 

1'1")-20·-102. Pvlicy .JOd legislative finaings. (1) It •~ 

th2 constitutionally declared policy of this state to 

maint,"lin and improv(C a clean and healthful environment for 

!'rasent dnd fut11re ;~nerations" to protect the envir:Jnm~nt~l 

I i f ... "'-su ppor t sy5tem from UeyrdCation and pro2v~nt 

unr~~S01ldble dapletion and degradation of rlatural reiourc~s, 

LC 0767/".Jl 

1 and to provide for administrdtion and enforc~m\;-::nt to att~:lin 

2 thes~ ~bjectives. 

3 (i) Th~ leJislature finds that the construction of 

4 additional power or energy conversion faciliti~s may oe 

5 ne~ess~ry to meet the increa~ing need for electricity, 

h en~rgyy dnd other products and that thescl facilities hdve ~n 

7 effect on th~ environment, an Impact on popul-?.tion 

8 con~entration 9 and an effect on the welfare of the citizen~ 

9 of this st..:.tt~. Tt1erefore 7 it is. necess,uy to ensure thdt t1'1e 

10 location., construction. dOO op~rotion of pow~r ~nd ~neryy 

ll conversion facilitias will produce minimal adverse effect~ 

12 on the '2'ilvirononent and upon the citizens of this. state by 

n providing that a pow~r or ~nergy conversio~ fa~ility m~y not 

14 be co~struct~d or op~rdted ~ithin tnis stat~ without a 

15 certifi~ote o~-~ft¥+~efl~"~~~-eeMpe~+o+~+~y-and--pub~+e--"ee~ 

16 .Jcq<..~ired oursu-.... nt to trds c'1dpter." 

17 Sec~ion ~- Se~tion 75-20-104 9 MCA., is amended to rcaa: 

13 "75-20-104. u~fini-tions. In this chapter,. unless the 

19 cont~xt requir£s otherwis~9 the following ~efinitions dpply: 

2•) (l) nAdditiOil ther~to" means the instdlldtion of new 

21 al<JC1inery :;~nd equif):~ent which tfould si jnificantly cbull'::fe tiv.c 

22 con~itions und2r which the f~cjlity 1s op9r~tA~. 

2~ (~) 1',".pr:lication 1
• mA'lns an application tvr 

£4 c<:}rtlti::~t~ suc:nitt·-:!:. in accordance ~1ith thi~:-. c'lap-r.er HH~ 

2:; tn2 rul~s drlorlted her0un~2r. 

I N T R 0 D U C E D B 1 L L 
-2- f.~- ~,-;; , • J ~) c· 

'-_;\1.._) . J ••• ·.....;J 



1 

2 

3 

4 

5 

b 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

~0 

21 

22 

23 

24 

25 

LC 0767/01 

(3) 11 ASsociated facil iti~s·• includes but is not 

1 imjted to transportation 1 inks of any l'ind .. aqueduct~• 

div2rsion ddm,::o, transmission substations., storag<J ponds 9 

reservo·i rs., and any other device or equipment associ.:..:ted 

with the production or uelivery of the energy form or 

product pr~duced by a facility located jn~~~., except 

that the ~~rm does not include a facility. 

(4) "3oard" means the board of n~tural resources dn~ 

conservation provided for in 2-15-330l, 

(5) "Board of health" means the bOilrd of health and 

environmental sciences provided tor in 2-15-2104. 

(6) "Certificat~" means the certificate of 

environmental compatibility gr. jo the ~e qf a ytjlity. a 

certjfjcgtg of environmgntal compatibility and public need 

issued by th~ board under this c~apter that is required f~r 

the construction or operation of a facility. 

(7) "Commence to construct• means: 

(a) any clearing of land, excavation~ construction, or 

other action that would affect the environment of the site 

or route of a facility but does not mean chang~s needed for 

temporary use of sites or routes for nonutility purpos~s or 

uses in securing g€:ological data, including necess.lry 

borinqs to ascertain foundation conditions; 

(b) the fracturing of underground furmations oy any 

means if such :;;,.ctivity i!>. rel-:~ted to the possible futurB 
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dev2lopm:;n-t of d gasificcJtioo facility or a facility 

(;:ffip 1 oy i ng gcotn·.:! rmal resources but does nat inc 1 ud'! ttw 

gatherinq of geological data by boriny of tdst hal 1s ~r 

otne..- under_3r-ound Bxploration, investig,ition., Jr 

experimLnt?tion; 

(C.) th~ commencement of eminent domai;) pr-:>ceet.inys 

under Titl~ 7Ut ch~pter 30, for land or riqht5-of-w~y upon 

or over which il foci 1 i ty may be constructedi 

(G) the relocation or upgrading of an exi~ti;lq 

facility d~fincn by (b) or (c) of subsection t+9t ~9 

including ypgrading to a design ~apacity cov~r~d 0y 

subsection t~9tL!ll(b) 9 except that the term does not 

include normal maintanance or repair of an existing 

facility. 

BO "Cost" means the estimated cost in dol.l..ars dt ttl!: 

~ of proposed coostryction of a facjlity or associ~t~ 

facility loc3t~ in Montan~ 

t-8-t.L.2J. "Department" means tha depc..rtment of natur~l 

r~sources a~d conservation provided for in Titl~ 2, chapter 

15, part 33. 

f9t..t..l.!J...l "U~partment of health• means the department of 

health and 2nvironmentdl sciences provided f~r in Title 2. 

ch~pter 15 1 part 21. 

THlt..(..l..U "Faci 1 i ty" me.:)ns: 

(a) ~xcept for crude oil and natural gas refinaries, 

-4-
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and facilities and associated facilities designed for or

capable of pr0ducing, gathering, processing., tr~nsmitting 9 

trdn~porting, 0r distributing crude oil or naturdl gas., and 

those facilities 5Ubject to The Montana Strip a~d 

Underground Mine R..:clamation Act, each plant, unit,. or oUt--~r 

facility and associated facilities designed for or capable 

of: 

(i) generJting 50 megawatts of electricity or more or 

any addition 

approved by 

thereto~ texcept pollution control faci1itios 

the department of health dnd environm~ntal 

sciences added to 00 existiny plantt-hey+n9-ttn-e~t+m~~ed 

eo~~-Tn-e~~e~~-~~-~~8-~+++&Hi 

(ii) {lroduciny 25 million cubic feet or more of 

pioeliot QY?l i•y qas derived from coal ~2r day or Any 

addition thereto M~Y-i-fl~~fl-e~~Ma~efl-ee~t-+ft-e~~~~--o+--~+a 

m+l-+ 1-efl ; 

(iii) producing ZS,OOG barrels of liquid t1ydrocarbon 

products per day or more or ,:my addition th~reto hev+n-;--o-n 

~~t+m"~~d-eo~t-~~e~ee~~-ef-~~e-m++t~on; 

(iv) enri~hing uranium miner~ls or dny ad~ition thereto 

~cv-i-A~-eR-es~•ma~e-e~5*-+H-eMee~5-ef-ST~-m+~~Teft; or 

(vl utilizinj or ~onverting jOO,ooo tons of co~l per 

'(ec.r or more or any <Jddi t i 0n therl?to !'t6Y..f-ft~-en--e:st+mn~ed 

eo~t-T"-e~e~55-e+-•+~-~l-~~eft; 

(b) each electric transmission line and associ3ted 
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facilities of a design capacity of more th~n 69 ~ 

kilovoltsT-~e~~~-~he~-~~-~erm-doe~-fto~~fte~~~-en-e+ee~¥+~ 

tren~~~To~-+Tne--end--~~~~+e~ed--~ee~~~+e~--&~-e-de~~" 

ee~e~~~-e~-~~8-k+~e•e~~~-~P-~e~ and more than 10 miles or 

+e~ in length; 

(c) each pipeline and associated facilities designed 

tor or capable of transporting gas (except for natural gas), 

water~ or liquid hydrocarbon products from or to a facility 

loc~ted within or wlthout this state of the siZ@ indic~ted 

in subsection tY6t~(a) vf this sectioni 

{dl .Jny use of geother.nal resources. including the use 

of undergrou.-1d space in ex i stenc~ or to be created • for the 

creationy usey or conversion of energy~ desi'-Jneu for or 

capable of producing g2othermally derived power equiv~lent 

to 25 million utu per hour or more or wny addition thereto 

ftaY+A~~ft-~~~a~d-~e~-~ft-~*e~s9-e~-~~59T&eej 

(e) ~ny underground in situ gasification of co~l. 

'f"'i"i-tllll "Per:::.on" means any individual, group, firm. 

pa.rtn.e-rship, corporation, cooper ._~t i ve. association, 

yov8rnment s~ndivision, gov~rnillent agency, loc.;l gavernm2nty 

or Jther org.J:-tiLation or entity. 

ti:'2tllJ_J_ "Transmission substat:ion" mean!> any structure, 

device, or ~quipment assemblage, commonly located and 

de!:> i ')ne1j for volta~e regulationy cjrcuit protection 9 ur 

switchinJ neco,ssary for the con"-truclion or operution of a 

_,_ 
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propo5ed transmission line. 

t+'t~ "Utility" mP.ans afty--~~ft--~~09~--+n-ftny 

&Spee~--ef--*he--produe~~fty-~~e~gey--se+~--~~?+Yeryy--~ 

+urn+~tn~-e~-hee~y-e+ee~+e+~yy-~e~y-hydr~ea~hen-predttets. 

&~-~ner~y-~n-ft~y~erm--~~--u~~me~e--pu~+e--~~ ~~ 

tucojshing energy wjthin tkmt.Joa and subject .t.a_rate of 

return or rate regul at ign by a state pr federal re~ul a tory 

body or protected frgm competition throygh a guar<Jnteed 

mgngpoly of seryjce in a giyen seryice area.• 

Section 3. Section 75-ZD-105• MCAt is amended to ~ead: 

"75-20-105. Adoption of rules. The board may adopt 

rules i~pleaenting the provisions of this chaptery-~e+He+ftg 

l>ttl>-t>M-H~e&--"* 

~t---ftt+..,;-~f'frift!j---t>--f<H'11-----e<>Meft-..f 

........ +eit~~ ........ 

f~--rt:tf.e-5-~'t!-ft.er--tf.e.F'*'"'"'!--'the---'t-er~e--tJS~-Tn---thi--s 

e""""''""'"" 
t3t--r~e..-~n~n~~he-f~m-and-e0ft~en~-ef-+....g-ren9e 

........ 5-t 

t~t-~fty--~e~--~H~e~-~fte-~~d-~en~de.S-ftee~ry-~o 

aeee~~-~fle-p~pe5e§-~6-objee~ves-o~-~~enep+er.• 

Section 4. Section 75-2G-ll2• MCA 7 is amended to ~ead: 

•75-20-112. Moneys to earmarked revenue fund. All 

feesy--texesT--~~~T--end--p~~ colJected under this 

chapter shall be deposited in the earmarked revenue fund for 
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use by the deryartment in carrying out its functions and 

responsibilities under this chapter." 

Section 5. Section 75-20-201, ~CA• is dmended to reau: 

"75-20-201. Certificate requir-ed operation in 

conformance-- .3:pproval by popular vote of certificate for 

nuc 1 ear f ac i 1 i ty. ( 1) A person may not cor~menc<:: to construe t 

a facility in the state without first applying for dnd 

obtaining a certificate e~-env+roftm@ft~e~--e&mpn~+b++~~y--~nd 

pve+~--Ae~ issued with respect to the facility by the 

board. 

(2) A facility with respect to which a certifi~~te is 

issued may not thereafter be constructed, operwted9 or 

maintained except in conformity with the certificate and any 

termsy conditions, and modifications contained therein. 

(3) A cer-tificate may only be issued pursudnt to this 

ch~pter. 

(4} If the board decides to issue a certificate for a 

nuclear facility, it shall report such recommendation to the 

applicant and may not issue the certificate until such 

recommendation is approved by a majority of the voters in a 

statewide election called by initiative or 

~ccording to the Jaws of this state." 

referl:!ndum 

Section 6. Section 75-2:0-211• HCA• is .Jm~nded to reao: 

"75-20-21!. Application filing and contents 

proof of service and noti<:e. (1) (a) An applicant shall file 

-a-
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with the department and department of health a joint 

ap~lication for a certificate under this chapter and for the 

permits required under the laws administer@d by the 

department of health and the board o~ health in such form as 

the hodrd requires under applicable rules• containing the 

following information: 

(i) a description of the location and of the facility 

to be built thereon; 

(ii) d summary of any studies which have been made of 

the environmental impact of the facility; 

t++~t-e-~t6temen~~~~s+n+ftg-ehe-need-fcr-tne-~•Tty~ 

t+vtciiil for facjljtjes described jn 75 20-104Cll)Cb)t 

a description of reasonable alternate locdtions for the 

proposed facility9 a general desc~iption of the co~parative 

merits and detriments of each location subm;tted. and a 

statement of the ~easons why the primary proposed location 

is best suited for the facility; 

tvt~ baseline data for t~ ~~~ft~y-end-reesoneb+~ 

~~~e~~+e-+&ee~~~ locatigo; 

tv+i~ at the ap?licant•s option, an environmental 

study plan to satisfy the requirements of this chapter; ~nd 

t•+~~ such other ~~ information as the 

applicant ~eftS~~e~s--~e+eva~ ~~ or as the board dnd 

ooo~rd of h2al th by order or rule or the depal"tment ~md 

department of health by Ol"der or rule may require. 
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(b) A copy or copies 

subsection (l)(a)(ii) above 

of the studies referred to in 

shall be filed with tne 

department, if ol"del"ed• and shall ba availaOle for public 

inspection. 

(2) An applicdtion may consist of dO application fo~ 

two or more facilities in combinotion which are physicully 

and directly attached to each other and are operationally a 

single ope~ating entity. 

(3) An application shall be accompanied by proof of 

service of a copy of the application on the chief executive 

officer of each unit of local 

commissioner. city or county planning 

govern~nentw 

boards. and 

county 

feder-al 

agencies charged with the duty of protecting the environment 

or of planning land use in the area in which any portion of 

the proposed facility may be loc3ted, b~-a5-pr+mer~+y--und 

<!IIS---M~'PftMfvei-y--J"f"&JtOSed and on the followin':J state 

government agDncies: 

(a) ~nvironmental quality council; 

(b) department of public service regulation; 

(c) depcrtment of fi~h. wildlife., and parks; 

(d) de~a ... tment of stdte lands; 

(e) department of commerce; 

(f) department of highways; 

(~) depdrtment of revenu8. 

(4) Th· copy of the application shdll be accompanierl 

-10-
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by a notice specifying the date on or about which the 

application is to be filed. 

(5) An application shall also be accompanied by p~oof 

that public notice thereof was given to persons residing in 

the ar~a or-a~~~e~+ve-eree~ in which any portion of the 

proposed facility may be located, by publication of a 

su~ary of the application in those newspapers that will 

substantially inform those persons of the appl ication.u 

Section 1. Section 75-Z0-212 1 ~CA 9 is amended to read: 

' 175-ZD-212. Cure for failure of service. -f"edY'I!t"i:eM 

•~~~ fajlure of service on or notice to any of the 

municipalities. government agencies. or persons identified 

in 75-20-211(3) and (5) may be cured pursuant to orders of 

the department designed to afford them adequate notice to 

enuble their effective participation in the proceeding.• 

Section a. Section 75-20-213• MCA 9 is amended to read: 

''75-20-llJ. Supplemental material - amendments. ( l) 

An application for an amendment of 

ce~tificate shall be in such form 

an application or a 

and contain such 

information as the board by rule or the department oy order 

prescribes. rwtice of such an application shall oe given as 

set forth in (3)• (4)• and (5) of 75-l0-ll1. 

(2) An application may be amended by an applicant any 

time prior to the department•s recommendation. If the 

proposed amendment is such that it prevents the departmenty 

-11-
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the department of health. or the agencies listed in 

75-20-216(5) f.-om carrying out their duties and 

responsibilities under this chapter,. the department:. mc .• y 

require such additional filing fees as the depa~tment 

d~~~~fte~ documents to tb? applicant as neces~a~yT--e~-~h~ 

deper~me"~-m~y-r~H+~e-e-new-app++e~~eft-~~+++ft~-+~. 

(3) The applicant shall submit suppleaental materidl 

in a timely manner as requested by the department or as 

offered by the applicant to explain• supporty or provide the 

detail with respect to an item described in the origin31 

application., without filing an application for an amc;ndrnent. 

The department's det~rmination as to whether information is 

supplemental or whether an application for amendment is 

required shall be conclusive." 

Section 9. Section 75-20-214, MCA• is amended to rcdd: 

•75-20-214. Notice of intent to file. A potential 

applicant for a certificate may file a notice of int:::nt to 

file an application for a certificate for a facility defined 

in 75-2Q-l04T±9tLlll at least 12 months prior to the actual 

filing of an application. The notice of intent shall specify 

the type and size o~ facility to be applied for, its 

p~erred 1 ocat ion • a-descr+fJHert-e~re~rtab.f.e--ft~fi'te~+Yoe 

+oea~~ and such ~yajlable and releyant information as 

the board by rule or departm~nt by order requires. An 

applicant complying with this section is entitled to a 5% 

-12-
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reduction of the filing fee required under 75-20-215." 

Section 10. Section 75-Z.0-215 .. MCA, is amended to 

read: 

•7s-zo-z15. Filing fee-- accountability-- refund-

use. (1) (a) A filing fee sh.all be depos.,ited in the 

earmarked r~venue fund for the use of the department in 

administering thi~ chapter. The applicant shall pay to the 

deport~ent a filing fee as provided in this section based 

upon the department's estimated costs of processing the 

application under this chapter, but which shall not exceed 

the fo-llowin9 scale based upon the estimated cost of the 

facility: 

(i) 2% of any estimated cost up to Sl million; plus 

(ii) 1% of any estimated cost over $1 million and up to 

$20 million; plus 

(iii) 0.5% of any estimated cost over. 520 million ~nd 

up to ilOO million; plus 

(iv) 0.25% of any amount of estimated co5t ov~r $103 

million and up to SJOO mill ion; plus 

{v) .125% of any amount of estimated cost over S300 

mill ion.~ 

~~~i_R~dmoyot oyer Jl bjllj~ 

(b) The departmPnt IM.Iy-el-+ow-+n-T<t'l'--d-1-~r-e~Te-ft .sJla..ll. 

~Lant a credit against the fee payable under this s2ction 

for the development of information or providing of services 
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required hereunder or required for preparation of an 

environm~ntal irn~act statement under the Montana or national 

~nvironmental policy acts. The applicant may submit the 

information to the department together with an accounting of 

the expenses incurred in preparing the information. The 

department shall evaluate the applicability. val iaity, and 

usefulness of the data and determine the amount which may oe 

credited against the filing fee payable under this section. 

Upon 30 days• notice to the applicant, this credit may at 

any time b~ reduced if the department d~rmT~ documen~ 

~he appljcaot that it is nec~ssary to c~rry out its 

responsibil'ities .under this chapter. 

(2) (a) The department may contract with an applicant 

for the development of information, provision of services 

and payment of fees r€quired under this chapter. The 

contract may continue an agreement entered into pursuant to 

75-lQ-106. Payments made to the department under sUch a 

contract shall be credited against the fee payable 

hereunder. Not.withstanrJing the provisions cf this section,. 

the revenue derived from the filin~ fee must ~e sufficient 

to enable the departm..:mt,. th•.! d~partment of heal to~ the 

boardy the board of h~~lth, and the ~gRncies listed in 

75-ZO-Ll6(5) to carry out their responsibilities under this 

ch~pter. The de02rtmcnt may ~mend cl contract to requir~ 

;ldlli ti .. mal p,Jyment~ for n;c.essary expenses up to th~ I i mits 

-14-
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set forth in subsection (l)(a) above upon 30 days• notice to 

the ap~licant. The department and applicant may ent2r into 

a contract which exceeds the scale provided in subsection 

(1)(a). 

(b) If a contract is not entered into. the app1 icant 

sh~ll pay the filing fee in instQllments in accordance with 

a schedule of installments developed by the d~oartmcnt. 

provided that no one installment may exceed .20-' of th~ totcl 

filing fee provided for in subsection (1). 

(3) The estimated cost of upgradinq dO existing 

transmission substation may not be included in the estimated 

cost of a proposed facility for the purpose of calculating a 

filing fee. 

(4) If an application consists of a combination of two 

or mo~e facilities. the filing fee shall be based on the 

total estiwated cost of the cogbined facilities. 

(5) Ihe applicant is entitled to an accountin1 of 

moneys expended and to a refund with interest at the rate of 

6% a year of that portion of th~ filinq fee not expended oy 

the departm~nt in carrying out Its responsibilities under 

this chapter. A refund shall be made after all 

ad~inistrative and judicial remedies have been exhausted oy 

all parties to the certification proceedings. 

(6} The revenues derived from filing fees shall be 

us~d by the department in compiling the information required 
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for rendering a decision on d certificate and for carrying 

out its and the board•s other responsibilities under this 

ch.,i=-ter •" 

S~ction 11. Section 75-20-216, MCA 9 i~ am9nd~d to 

r-edd: 

"75-20-216. Study, evaluation. and r-eport on proposed 

facility -assistance by other agencies. (1} After receit;t 

of an application, the c1epart:ment and rlepartment of he.'~l th 

shall within 90 days notify the applicdnt in writing thaL: 

(a) ~h~ ap~lication is in compliance and is )CCepted 

dS complete• or 

(b) the appJ ication is not in compliance and list the 

deficiencies therein; ana upon co~rection of these 

deficiencies and resubmission by the applicant. the 

department: and department of health shall within 30 days 

notify the applicant in writing that the application is in 

compliance and is accepted as co~plete. 

(Z) Upon receipt of an application complying ~ith 

75-20-211 through 75-20-215• and this section 9 the 

department shall commence an intensive study and avaluation 

of the proposed facility and its effects. considering all 

applicable criteriu 1 isted in 75-Z0-301 and 75-Z0-503 aotd 

the department of health shall commence a study to enable it 

or the board of health to issue a decision. opinion, order 9 

certifiL~tiony or permit as provided in subsection (3). Th~ 
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depa~tment and department of health shall use, to the extent 

they conside~ applicable, valid and useful existing studies 

and reports submitted by the applicant or compiled by a 

state or federal agency. 

(3) The department of health and the board gf health 

shdll within 1 year following the date of acceptance of an 

application ~ftd-the-baerd-o~-hee+~e~-riePft~~me~-o~-he~+th? 

~~--epp++eeh~eT--w+~~n--on--edd+~efte+--6--mo"~~ issue any 

decision, opinion. order. certification, or permit required 

under the laws administered by the department of health or 

the board of health and tnis chapter. The department of 

health and the board of health shall determine compliance 

with all stand3rds, permit ~equirements, and implementation 

~· 1 an s under their jurisdiction for the pr+~ry--snd 

r~e~onebT~-e+~er~e~e-+eee~*on5 ~~ in their decision• 

opinion, order, certification, or permit. The decision, 

opinion, ord~r 9 certification, or permit9 with or witnout 

conditions, is conclusive on all matters that the depnrtment 

of health and bo~rd of health administer, and any of the 

criteria specifiea in subsections (2) throush (7} of 

75-20-50~ that are a part of the determinations made under 

the laws administered by the department of health 3nd the 

bo~rd of h2~lth. Although t~e decision, opinion, order, 

certification, or permit issued under this subsection is 

cone 1 us i vet the b~ard retains dUthority to mak~ the 
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determination required under 75-20-301(2J~Lhl- The 

decision, opinion, order 9 certification, or permit of the 

department of health or the board of health satisfies the 

r-eview r.aqui rerAents by those agencies and shall be 

acceptable in lieu of an ~nviron~ntal impact statement 

under the Montana Environmental Policy Act. A copy of the 

decision, opinion, order, certification, or permit shall oe 

served upon the department and the board e~d-5fte+~ 

ut++Tre~-e~-9ert-eT--~~F--~+"e+--s+~e--~e~eet+eft--p~~~~

Prior to the issuance of a preliminary decision by the 

department of health and pursuant to rules adopted by the 

board of health, the department of health shall provide an 

opportunity for public review and comment. 

{4) ftithin ~r-me~h~ ~ following acceptance of ~n 

application for a facility as defined in tat--en~--tdt--e~ 

75-2D-l04tT&t~ eHd--~or-e-~ae+t+~y-es-de+~~+ft-tht-e~d 

tet-s+-~~-e~-*9+~-wft+efl-~s-m~-~~-m++es--+ft--+ength 

aft6--w~~ft--*-ye~-~r-a-+ee+~~ey-es-d~ned-Tn-tet-enft-tet 

e+-~~-re-~4T+9t-wft~eft-+5-~Q-~~e$-~-~e~~--~~--~~~th, the 

department shall make a report to the board which shall 

contain the department•s studies,. evaluations, 

~e€eMmeA8a~+&R~ other pertin2nt documents resulting from 

its study dnd evaluation, and an environmental impact 

statem~nt or analy~is, if any. prepared pursuant to the 

Montana fnvironmental Policy Act~T---~~---~fty•---T~---~h~ 
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app++ce~+en-+~-~~-e-eomb+nB~~eft-~~~wo-or-more--~ee~T+~~e~T 

~he-ftepa~~meft~-~he++-make-+~s-rep~~to-~he-bee~-w+~h+n-~he 

qree~er--ef--~he--+e~tft§--~~me--PTo¥+ded--+or--tn--~h+~ 

$U~ee~•an-~~-e~h~r-~~he-#ae~+~+~• 

(5) Th~ depdrtments of highways; commerce; fisht 

wildlife, and parksi state lands; revenue; and public 

service regulation shall report to the department 

information relating to the impact of the proposed sit~ on 

~ach departm~nt•s area of expertise. ~he-repo~~--~y--~~+~~e 

e~+ft+eft5--a~--~e~he--e~¥~5ah+~~~y-&f-~eft~Tft~-~Y~~y-er 

mod++y+ftg-the-eert~+c~e. The department shall allocate 

funds obtained from filing fees to the departments makinq 

reports to rei iJtburse them for the cost:i of , compi 1 i ng 

information and issuing the required report." 

Section lZ. Section 75-Z0-217, MCA, is amended to 

..-ead: 

"75-20-217. Voiding an application. An application mily 

be voided• followio~ notice and an oppo..-tyoity for a 

hgarjog. by the department for: 

(1) any ~aterial dnd knowingly false statement in th~ 

applicdtion or in accompanying statements or studies 

required of the applicant; 

C2) failure to file an application in substantiolly 

the form and content required by this chapter and the rules 

adopted thereunder; or 
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(3) failure to deposit the filing fee as provided in 

75-2D-215.• 

Section 13. Section 75-20-218• MCA, is amend~d to 

read: 

117_5-lG-218. Hll!aring date -- location -- department to 

act as staff-- hearings to be held joint1y. (1) Upon 

~eceipt of the department's report submitted uorler 

75-20-216, the board shall set a date tor d hearing to beqin 

not more than 120 days after the receipt. txcept foT those 

hearings involving applications sub~itted for faci1iti~s ~s 

defined in (b) and (c) of 75-2Q-104f~6tLlll' certificution 

hearings sha11 be conducted by the board in tne county seot 

of Lewis and Clark County or the county in which the 

facility or the greater portion ther-eof is tc be loc:~ted. 

(2) ~xcept as provided in 75-Z0-221{2) 9 the department 

sha11 act as the staff for the board throughout the 

decisionmaking process and the board may request the 

department to present testiaony or cross-examine witnesses 

as the board considers necessary and appropriate. 

(3) At the request of the applicant• thll! department of 

health and the board of health shall hold any requir~d 

permit hearings requir~d under laws administered by those 

dg~ncies in conjunction with the board certificdtion 

hearing. In ~uch a conjunctive hea~ing the time periods 

established for reviewing an application a1ld for issuing a 
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decision on certification of a proposed facility under this 

chapter supersede the time periods specified in other laws 

admini~tered by the department of health and the board of 

h~J)th." 

Section 14. Section 75-20-219 9 HCA, is amended to 

r-edd: 

"75-20-219. Amendments to a certificate. (1} Within 30 

Uoys after notice of an amendment to a certificate is given 

us set forth in 75-20-Zl3(l)t including notice to all active 

parties to the original proceeding, the department shall 

determine whether the proposed change in the ta~ility would 

result in any :uat~rial increase in any envir-onmental impact 

of the fatil ity or a substantial change in the location e+ 

e++-or-e-po~~~&n-6f~h@-~fte++~y-othe~~h8ft-e~-~o~ed--+n 

~h~--e+~rfte~es ~set forth in the original application. lf 

the department determines that the proposed chan9e would 

result in any material increase in any environmental impact 

of the facility or a substantial change in the location of 

all or a portion of the facility, the bodrd shall hold a 

hearin<J in thG same 111anner as a hearing is held un an 

application for u certificate. After hedring, the board 

shall ..:jrant, deny, or modify the amendment with such 

con,Jitions :JS it deems appropriate. 

(2) In those cases where the department determines 

th,-::.t the proposed chdnge in the facility would not result in 
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any material increase in any environmental impact or would 

not be a substantial change in the location ~+-ar-e 

~e~~ of the facility, the board shall automatically grant 

the amendment either as applied for or upon such terms or 

conditions as the board considers appropriate unless the 

department's determination is appealed to the board within 

15 days after notice of the department's determination is 

given. 

(3) If the department or the board under subsection 

(4} determines that a hearing is required because the 

proposed change would result in any material increase in any 

environm~ntal impact of the facility or a substantial change 

in the location ~-a~+-e~-e-~~&ft of the facility, the 

applicant has the burden of showing by clear and convincing 

evidence that the amendment should b€ granted. 

(•i) If the department determines that the proposed 

change in the facility would not result in any~ materi~l 

inc~ease in any environmental impact or would not be a 

substantial ch::Jnge in the location o'f-e++-er--3--p&t"'~i-on of 

the facility, anO a hearing 

department's d~termination i~ 

is rt!qui~ed 

appeal ~d to 

because ·the 

the board as 

provided in subsection (2), the dppellant has the burden of 

showing by clear and convincing evidence that the proposed 

chanr;e in the facility would result in tnry .a materidl 

increase in Jny ~nvironmental impact nf the facility or a 

-22-
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suostantial change in the location ~f-e~~-e~--e--~ere+en of 

the facility e~eP--than-e~-pre¥+ried-+~-*he-e~e~ne~e~-~t 

~~~h-ift-~he-er+gifta~~~?~on* 

(5) If an amendment is required to a certificate which 

would affect, amend~ alter or modify a decision~ opinion, 

order. certification, or permit issued by the department of 

health or- boar·d of health, such amendment must be processed 

under the applicable statutes administer~d by the department 

of health or board of health." 

Section 15. Section 75-20-220• MCAw is amended to 

read: 

"75-20-220. Hearing examiner restr-ictions 

duties. (1) If the board appoints a hearing e~aminer to 

conduct any certification proceedings under this chapter. 

the hearing examiner may not be a member of the board, an 

employee of the depart~nt, or a member or employee of the 

department of health or board of health. A hearing examiner, 

if any, ~hall be appointed by the board within 20 days after 

the department•s report has been filed with the board. If a 

hearing is held before the board of health or the department 

of health• the. board and the board of health or the 

department of health shall mutually agree on the appointment 

of a hearing examiner to preside at both hearings. 

(2) A prehearing conference shall be held following 

notice within 60 days after the department•s report has been 
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filed with the board. 

(3) Th~ prehearing conferenc~ shall be organized and 

su~ervised by the hearing examin~r. 

(4) Th2 prehearing conference shall be directed toward 

a determination of th~ issues presented by the applic~tion 9 

the department's report, ano an iden~ification of th€ 

witnesses and docu~entary exhibits to be presented by the 

active ,;artias who intend to particif)ate in the hearin.J. 

(5) The hearing examiner shall require the octive 

parties to submity in Nriting 9 and serve u;on· the ot~~r 

active par-ties., all direct testimony which they propose ;"!nd 

any studies. investigations, reports, or other exhibits that 

any active pa~ty wishes the board to consider. These 

written exhibits and any documents that the board itself 

"i shes to use or .rely on shall be submitted and s.:?rved in 

like aanner 9 at least ZO days prior- to the ddte set tor the 

hearing. For good cause shown 9 the hearing exami n·2-r m...:~ y 

allow the introduction of new evidence at dny time. 

(6) The hearing examiner shall allow di~cove~y which 

shall be c~mpleted before the commencement of the he2ring 9 

upon good ~ause shown and under such other conditions as the 

hearing examiner shall prescribe. 

(7) Public witnessoP.s and other interested public 

parties may dppear and present oral testimony ~t the hearing 

or submit written testimony to the hearing examiner ot the 

-24-
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time of their appearance. These witnesses are subject to 

cross-8xamination. 

(8) The hear-ing examiner shall issue 

order specifying the issues of fact and of law, 

a prehear i ng 

identifying 

the witnesses of the active parti0s 9 naming the public 

witnesses and other interested parties who h~vc submitted 

written testimony in lieu of appearance, outlining the order 

in which the heuring shall proceed, setting forth those 

section 75-20-301 criteria as to which no issue of fact or 

law has bean raised which are to be conclusivaly presumed 

and arc not subject to further proof except for good cause 

shown 9 and any other special rules to expedite the hearing 

h'hi ch the hearing exami n.er shall adopt with the approval of 

the board. 

(9) At the conclusion of the hearing., the hearing 

examiner shall declare the hearing closed dnd shall, within 

60 ddys of that date 9 prepare and suomit to the board 'lnd in 

th& casa of a conjunctive hearing, within 90 days to the 

board and th~ board of health or department of h~alth 

proposdd findings of fact, conclusions of law, and a 

r-ecomu1ended decision. 

{10) The hearing examiner appo;nted to conduct a 

certification proceeding under this chapter shall insure 

t~at the time of the proceeding. from the date the 

department•s report is filed with the board until the 
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recommended report and order of the exdminer is filed with 

the board, does not exceed 9 ~ calendar months unless 

extended by the board for good cause. 

(11) Th~ board or hearing examiner may waive all or a 

portion of the procedures set forth in subsections (Z) 

through (B~ of this section to expedite the hearinq for a 

facility wh~n the department has recommended ~pproval of~ 

facility and no objections have been filed.w 

Section 16. Section 75-20-222, MCA, is amended to 

read: 

•75-20-222. Record of hearing -- procedure -- rules of 

evidence burden of proof. (1) Any studies, 

investigutions, reports, or other documentary evidence• 

including those prepared by the depdrtment, which any party 

~ishes the board to consider or which thE board itself 

expects to utiliz~ or rely upon shall be made a pa..-t of the 

record. 

(2) A record shall be made of the hearing and of all 

t~st i mony tak:n. 

(3) In a certification proceeding held under this 

chJpte..-~ the applicnnt has the burden of ~ho~in~ by cle~r 

anu convincing evidence thdt the application should b~ 

granted and thut the criteria of 75-20-301 dr~ met. 

(~) All proceedings under this cndptcr are governed cy 

the procedures set forth in this chapter,. the proc·o;!duro 1 
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rules adopt'='d by the boa.-d, and the Mon::ana Rul ~s of 

Evidence unless one or mor~ rules of evidence are waived ~y 

the hearing examiner upOn cl showing of good cause by one or 

more of the parties to the he~r i ng. i'io other rules of 

procedure or evidence shall apply ~xcept that the contested 

case procedures of the Montana Administr~tive Procedure Act 

shall apply if not In conflict with the procedures set forth 

in this chapter er--•he--p~ee~a+--~~ee~~-by-~he 

h-ee ... e.• 

Section 11. Section 75-20-301 9 HCA, is amended to' 

read: 

•75-20-301. Decision of board -- findings necessary 

for certification. (1) Withjn 60 days after subMission of 

the recommended decision by the hearing examiner, the board 

shall make complete findings, issue an opinion, and render a 

decision upon the recordw either granting or denying the 

application as filed or granting it upon such terms~ 

conditions, or monifications of the construction, operation. 

or •aintenance of the facility as the board considers 

appropriate. 

(2) The board may not grant a certificate either as 

proposed by the applicant or as modified by the board unlS!ss 

it shall find and determine: 

Ca) the basis of th~ need for the facility• jf a 

utjl jtv facili.U; 
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(b) the nature of the probable environmental impacti 

(c) that "!:he facility represents the minimum adverse 

-~nv i ronm~n tal impact, considering the state of available 

technology aAti-~fte--fte~~~--en~--eeeft&«Te~--e~--~he--vor+e~ 

'l'Ji.J..~ ... f'H~; 

{d) each of the criter-ia listed ·in 75-20-503; 

(e) in the case of an electric, ~as, or liquid 

trGnsmission line or- aqueduct: 

(i) what part, if any, of the line or aqueduct shall 

be located under-9round; 

(ii) that the facility i~ consistent with regional 

plans for expansion of the appropriat~ gr-id of the utility 

systems serving the state ~--+n~e~e&ft~ed--ue++~y 

-sy$~efft5t and 

(iii) that the facility will serve the interests of 

utility syst~~ economy and reliability; 

(f) that the location of the facility as proposed 

conforms to applicdble state end-+oee~ laws and r-egulations 

issued thereundery-ewe~~-~-~-&oere-m~-~~~e-8~~ 

afty--+ee&+-~dW-~~~+e~•o~-+~-~-f~~~he~y-~-~e~tc 

~he-pre~~ed-+ae~~yy~he-~ew-~~~~on-+§-vft~neb+y 

t""e5-'t1"1-e--t!.f.ve-i-ft-¥-i-e-tl-ri~he-e-lt<i--s't1-ft~"&et'tfte+e~y..,--ft'f-~e~'3' 

M--ee-s-t!-&r-e-eet"letltiesT-eP-e~nee&1t-&f-eeft"5-ttlltef"'~.,.--tt+te~ 

.f.ee-e~H--"""'-s.ffle---er---etl't!:!l-i-tle--e-f-----t!M--'fl.f..peet+,---efl"-e~ 

~ev-~~-s-ttit&i-¥+'!ri-ons; 
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(g) that the facility Nill serve the public interestT 

eftftWeft+efteey-eft8-fteee§5+~; 

(h) that the departaent of health or board of health 

have issued a decision, opinion, order• certification, or 

permit as required by 75-20-216(3); and 

(i) for tacilitjes descrjbed in 75 20=1041ll.l..lJl.l.s. that 

the use of public lands for location of the facility was 

evaluated and public lands were selected whenever their use 

is as economically practicable as the use of private lands 

and compatible with the environm~ntal criteria listed in 

75-2Q-503. 

(3) In deter~ining that the facility will serve the 

public interesty-eeft¥e~eAe~-e~-neees~~ under subsection 

(2)(g) of this section, the board shall consider: 

(a) the items listed in subsections (Z)(a) and (2)(b) 

vf this section; 

(b) the ~enefits to the applicant and the state 

resulting from the proposed facilityi 

(c) the effects of the economic activity resultin~ 

from the proposed facility; and 

(cr} the eff~cts of the proposed facility on th.:~ public 

health, wel fdr·~., and safety1 -t 

tet--~ft1-~~fte~-+ee~~~~-~he~-+~-eon~+d~r~-re+ev~nt. 

(4) con5iderations of need, public needt: or public. 

c.onveni ence and necessity and demonstration thereof by tf1e 
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applicant shall apply only to utility facilities.• 

Section 18. Section 75-20-303t: MCA• is amended to 

read: 

•75-2G-303. Opinion issued with decision-- contents. 

(1) In rendering a decision on an application for a 

certificate, the board shall issue an opinion stating its 

~easons for the action taken. 

t~t--%+-~he-b~~d-h&S-fetift~~-afty-~eg+on&+-or--+oee+ 

~aw--&F--~~~~+eR--Nft~eft--we~~-~~-~~fterw+se-epp++ceb+e-+s 

Uft~~~ftb+y~~~~~*we--pHrSU8ft~--~&--T~~6-~8~f~tt~tT--~~ 

~fte+~~~e~e~"-~~-ep~ft+en-~he-~ea~on~~her~~or. 

t31!Zl Any certificate issued by the board shall 

include the following: 

(q) an environmental evaluation statement related to 

the facility being certified. The statement shall incluoe 

but not be limited to analysis of the followin~ inform~tion: 

(i) the ~nvironmental impact of the proposed facility; 

(ii) any adverse environmental effects which cannot be 

avoided by issuance of the certificate; 

(iii) problems and objections raised by othe~ federal 

and stat~ ~gencies and interested groupsi 

t~¥t-a~~e~~~~e5-~&-*Ae-p~&pe~d-+ae~++~~ 

~t~ a plan tor monitoring envir~nmP.ntal ~ffects of 

the proposed f3cility; wnd 

+ .. ~t.ttl time limit as provided ir, subsection t~t 
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~' during which construction of the f~cil ity must be 

completed; 

(b 1 a statement signed by the 

agreement to comply with the requirements 

and the conditions of the certificate. 

applicant 

of this. 

showing 

chapter 

t+t-U.l The board shall issue as part of the 

certificate the following time 1 i mits du,.ing Hhich 

construction of a facility must be completed: 

(a) For a facility as defined in (U) er--t~t of 

75-2G-104t~till that is more than 30 miles in length, the 

time li•it is 10 years. 

(b) For a facility as defined In (b) e..--tet of 

75-2G-104f~tL141 that is 30 miles or less in length. the 

time limit is 5 years. 

(c} The time limit shall be extended for periods of 2 

years each upon a showing by the applicant to the boar-d that 

a good faith effort Is bein~ undertaken to complete 

Construction. Under this subsection- a goad faith @ffort to 

complete construction includes the process of acquiring any 

necessary state or federal permit or certificate for the 

facility and the process of judicial review of any such 

permit or c~rtificate. 

t'i~ The provisions of subsection t~ 121 apply to 

any facility for which a certificate has not been issued or 

for which construction is yet to be commenced." 
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Section 19. Section 75-20-304, MCAt is amended to 

read: 

"75-ZG-304. Waiver of provisions of certification 

proceedings. (1) The board may waive compliance with any of 

the provisions of 75-2G-216 through 75-2il-2Zl 9 75-20-501 9 

and this part if the applicant makes a clear 30d convincing 

showing to the board at a public hearing that an immediate, 

urgent need for a facility exists and that the applic3nt did 

not have knowledge that the need for the facility exist?d 

sufficiently in advance to fully comply with the prevision~ 

of 75-20-216 through 75-ZG-222• 75-20-501. and this part. 

(2) fhe board may waive compliance with any of the 

provisions of this chapter upon receipt of notice by e 

~~~--eF--~eP56R persons subject to this chapter that a 

facility or associated facility has be2n damaged or 

destroyed as a result of fire, flood, or other nutural 

disaster or as the result of insurrection, war, or other 

civil disorder and there exists an immediate need for 

construction of a ne-. fac·il ity or associated facility or the 

relocation of a previously existing facility or associated 

facili~y in order to promote the public welfare. 

t3t--'flte----.. d--sheH---totM¥e--e~+mtee--w+o.t.--tfo!., 

r~+re~~~-e~-s~~&ee~+on~-t~ttetT-t3tfbty-end--t3tfet--o+ 

~~6-39~---ane---~§~~~t---ftftd---~ne--re~~~~~--o+ 

sttb<l...,.,+o..,.....t±-tt&tt+v-t-eft<l-tyt-ef'-H~e-~~~Y--~~i!e-i!-H."f"3ty 
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efle---~5-~a-~9~37Ta~~+---re+e~~--~e--ecn~~e~~eft--&f 

a~~e~ft8~~¥e--5~~--~~--~--~pl+e~~--me~~--e--e+~--8ft~ 

eetW'-i-f"te-i.ftg-~hew-i-~e-4!:fte-!t&ard-q.ot:-e-pub+1-e-foteeriftg-"tfteh 

iat--a--p~~pe~ee--~ee~~y--w~ee--eoftS~~u~~-+ft-~ 

eeHA~y--wfter~--a--§+~+e--~+eye~--w+th+n--~fte--e~y--fte~ 

~~m&fte~~y-e~·~~~ee-er-eeese8-op~e~e~-e8~~~~e-+e~~o~ 

~5e--~-Mere-~~.aften~-je&5-~hift-~e~~-a~-the-~~ 

epePd~~~~*h+ft--t!:he-p~eee~-+6-ye~-perT~ 

tBt-~fl~-"eettn~-af\ft-fflttfti.-e-.i.p-&+-~vern+n-g-eeM~Tf'll-whe"S-e 

j~~58+e~~e~fte~ce+4~~~pro~~ed-t~+eeB~ee--~uppor~ 

8~-PeselH~Oft-5Ueh-a-w~¥e~ 

tEt--4!:fte-p~&pe5~-fee-i-~-t:y-w+~~-he-eeftS~e~ed-wTth+n-e 

~~-~~--•e~u~--e~--~~-&pere~eft5-*he~have-eee~ee-or-~ 

t=tt+4!-aHe-araft6 

t~t-~ft~--p~~e5ed--~ce-i-~~y--~+--have--e--b~~~e+ 

~feet-on-t~-ee&nOmy-~-~e-eoun~y-+n-wh+eh-the-~fte+~+~y-+~ 

~~~c~~d-~6-be-+oe~~ed~ 

t~t--~~--we+v~~-~ev+~ed-~-+n-~~ee~~ft-~3t-eppf+e~ 

eft+y-~-p@~Mftfteft~-jeb--+o~~e5--by--e--~+ft~~e--emp+oyer.--Th~ 

we+v~~-~rov+d~d-~r-+n-~ub~~e~on-~3t-ee~-~e~-epe+y-te-job~ 

ot-~-t~mperery-e~-~~e~eft~+-ne~rey-Tne+~d+n~-b~~-n~-++m+ted 

~e-eoft~~rue~+en-joft5-e~je6-+~~~-dHrT~-+~her-e+~te~• 

t~t--~Ae-W6~e~-prev+eed-f~-~ft~ti~~~~ion-t~t-d~~-ne~ 

n~~y--~--e~~,~~~a~+cn--e+-e+~n~v~-o~-m+~mum-ee•~~e 

en~renme~e+-~pae~-+~-e-+ee~+~~~+fteft--+fl--~ubseetT~ 
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t~atf&ty--tet•--tdtT--cr-~t-c+-~5-~9-±&Ty-Fcr-ftn-~~~e~ed 

•ae+~~y-de.~ne6-Tft-~~~+&H~3t~-~~Q-~~.-er-~&r--eny 

pe¥~+en--&f--~-~~oee~~a-+~~~y-~+fle~-+n-~~tTcn 

t~ottet-o~-~5-~~&+-~e--~e--~~e~~he~--the--p~-~ 

~~+eft~~e-•~+•~y-+~-ne._~ubjee~-~d-pera+t-T~ued-by 

~fte-~~ent-o~hee+~h-or-boord-o+-hee+th. 

~t--The--opp++~n~--she~-pey-o++-~~~e§-requ+red-to 

pr~@~~-ftnd-eon~ue~-e-heer+ng--on--o--w8+~--r~e~--~~ 

~u~~+eft--~tw--H&~e¥e~-aftY--ve~~5--•ede--~nde~-~~ 

5~~~0ft-~a~~-he--e~ed+~ed--~~e-~tne--+ee--p~--H~e~ 

~~~~§~&--~Re--ex~n~-~he-e8~-~ev~~e-pre~ed-e~ 

~fte-Rea~+~-o~-~he-deeT~T~e~~hoe~d--under--~et+on 

t3t--eeft--be--~~--*n-mek+n~-e-eertT++~Ten-dee•~n-~nde~ 

~h+~-ehep~e~ 

t~t--~he--beu~--mey--gren~--e~y--eft@---wa+ve~---unde~ 

s~5ee~~fl~--t't--afl~-~t-~eP-eaeh-pe~~en~n~-+o~~-o~-jeh~~ 

d~+ned-+ft-5~~e~+&A-f3tiat•" 

Section zo. Section 75-20-402, MCA, is emended to 

J"ead: 

"75-20-40~. ~onitoring. The board, the depa~tm~nty th~ 

department of health, and the board of health shall monitor 

th0 op~r3tions of gll certificated facilities for ussuring 

continuing compli~nce with this chapter end certificates 

issued hereunder and for d i scov~r i ng and preventing 

noncompliance with this chapter and the certific~tes. Th~ 
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appl ic.ant shall pay all expenses related to thG monitor-ing 

plan established in 

75-lD-303 to the extent 

subsection i37 L~(a)+wf~ of 

federal funds available for the 

facility, as determined by the department of health9 h~ve 

not Oeen provided for such purposes.H 

Section 21. Section 75-ZQ-403, MCAt is amended to 

read: 

•75-ZG-403. Revocation or suspension of certificate. 

A certi fie ate 10ay be revoked or suspended by the board 

followjng ootjce and gppartuojty for a hearing: 

(1) for any material false statement in the 

application or in accompanying statements or studies 

required of the applicant if a true state.ent would have 

warranted the board•s refusal to grant a certificate; 

( 2) f o..- fa i 1 ur-e i:o-tae+-n~..;...,--se-Fety--st~eruterds--&1" to 

comply with the terms or conditions of th~ certificate; or

(3) fo~ violation of any p~ovision of this ch3pter, 

the rules issued the~eunder, or- ordars of the board or 

depa.-tment.• 

Section 22. Section 75-ZQ-405, MCA 7 is amended to 

read: 

"75-ZD-405. Action to recove.- damages to water supply. 

An owner of an interest in real prope~ty who obtains all or

part of his supply of water for domestic, agricultural, 

industrial, or other ~,+~me~ Qengficjal use from a 
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surface or underground source may sue a person to recover 

damages for contamination, diminution, or interru~tion of 

the water supply proximately resulting from th~ operation of 

a facility. The remedies enumerated in this section do not 

exclude the use of any other remedy which may be availdble 

under the Jaws of the state.• 

Section 23. Section 75-20-408, MCA 9 is amended to 

rerJd: 

•75-20-408. Penalties for violation of chapter 

civil action by attorney general. (l) (a) Whoever comwences 

to construct or operate a facility without first obtuining 3 

certificate requi~ed under 75-20-201 or a waiver thereof 

under 75-ZD-304(2) or having first obtained a certificate, 

constructs, operates, or maintains a facility othBr th~n in 

compliance with the certificate or violates any other 

provision of this chapter or any rule or Grder adopted 

thereunder or knowingly submits false info~mation in any 

r~port 9 10-year plan, or application required by this 

chapter or rule or order adopted thereunder or causes any of 

the afore.entioned acts to occur is liable for a civil 

penalty of not more than $109 000 for each violation. 

(b) Each day of a continuing violation constitutes a 

separate o~fense. 

(c) The penalty is recoverable in a civil suit brought 

by the attorney general on behalf of the state in the 
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district court of the first judicial district of Montana. 

(2) Whoever knowingly and willfully violates 

subsection (l) shall be fined not more than SlO,OOO for each 

violation or im;:>risoned for not more than 1 year ... or both. 

Each day of a continuing violation constitutes a separate 

offense. 

(3) In addition to any penalty provided in subseet~ 

sub sect jon ( 1) or ( 2)... whenever the depart~tent deter11i noes 

that a person is violating or-i~&~-•e-v+e~ any of the 

provisions of this section, it may refer the matter to the 

attorney gen•~r-al who may br-ing a civil action on behalf of 

the state in the district court of the first judicial 

district of Montana for injunctive or other appropriate 

relief ag~inst the violation and to enforce this chapter or 

a certificate issued hereunder. Upon a proper sho~ing• a 

permanent or preliminary injunction or temporary restraining 

order shall be granted without bond. 

{4) The department shall also enforce this chapter dnd 

bring l2gal actions to accomplish the enforcement through 

its own ley~l counsel. 

(~) All fin~s and penalties collected shall ue 

deposited in the eerme~ked-~YeftHe-~~nd-~o~~he-~-o~-th~ 

de~~~~~~--Tft--8e~+~+~~er+A~--~h+5--ehap~er ~-~~ 

~-· 
Section 24. Section 75-Zo-501, MCAt is amended to 
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read: 

"15-ZG-501. Annual long-range plan submitted 

contents available to public. (1) Each u+++T~y-ftftd-eeeh 

person contemplating the construction of a facility within 

this state in the ensuing 10 yea~s shall furnish annually to 

the department for its review a long-range plan for the 

construction and operation of faci11t1es. 

(2) The plan shall be subiRi tt.ed by Apr i _1 1 of each 

year and must include the £ollowing: 

(a) tha general location, size, and type of all 

facilities to be owned and ope~ated~ ~--~fte--Ht++~~y--e~ 

pe~~Oft--whe~ ~ construction Is projected to comMence 

during the ensui.ng 10 years. as well as those facilities to 

be removed from service during the planning period; 

(b) in the cose of utility facilities, a description 

of ~fforts by the utility or person to coordincte the plan 

with other utilities or persons so as to provide a 

coordinated reyion.al plan for meeting the energy needs of 

the region; 

(c) a description of the efforts to involve 

environm~ntal protaction and land use planning dgencies in 

the pl anni O>j process, as well as other efforts to identify 

~nd minimize ·~nvironmental proolems at the earliest possible 

st2se in the plannin9 proc~ss; 

(d) projections of the demand for the s~rvice rendered 
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by ~he g utility or-p~~ and explanation of the basis for 

those projections and a description of the manner and extent 

to which the proposed facilities will meet the projected 

demand; and 

(e) additional information that the board by rule or 

the department on its own initiative or upon the advice of 

interest~d state agencies might request in order to carry 

out the purposes o£ this chapter. 

(3) The plan shall be furnished to the governing body 

of each county in which any facility included in the plan 

under [2)(a) of this section Is proposed to be located and 

made available to the public by the department. The ut~~~T 

or person shal-l give public notice throughout the state of 

its plan by filing the plan with the environmental quality 

council, the department of health and envir-onmental 

sciences, the department of highways~ the departDent of 

public ser-vice regulation, the depar-tment of state Jandsw 

the depar-tment of fish, wildlif~, and parks, and the 

department of coqmerce. ~~+~en-eft¥~~e~-~~eet+on-end 

rese~ee--p~aHA+~--~~~-Uftd--~e~+n~ere~eft Interested 

persons may obtain a plan by written request and payment 

therefor to the department. 

(4) A rural electric cooperative mgy furnish the 

department with a copy of the long-range plan and 2-year 

work plan required to he completed under federal rural 
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electrificution requirements in lieu of the long-range plan 

required in subsection (1). 

(5) Ho person may file an application for a facility 

unless the facH ity had been adequately identifieo in a 

long-r.ange plan at least 2 years prior to acceptance of an 

application by the depart~ent.~ 

S~ction 25. Section 75-Zo-502, HCA~ i~ ~mended to 

r-ead: 

"75-2o-502. Study of included facilities. If a ~+~T~y 

~ person lists and identifi@s a proposed f~cility in its 

plant submitted pursuant to 75-2Q-S01• as one on which 

construction is proposed to be co&~enced within the S-year 

period following submission of the plan, the department 

shall commence examination and evaluation of the proposed 

site to determine whether construction of the proposed 

facility would unduly impair the environmental values in 

75-Z0-503. Thi_s study may be continued until such time as a 

person files an application for a certificate under 

75-ZD-211. Infor~ation gathered under this section may be 

used to support findings and recommendations required for 

issuance of a certificate." 

Section 26. Section 75-20-503t HCA~ is amended to 

read: 

•75-20-503. Environmental factors evaluated. In 

evdluating long-range plans. conducting 5-year site review~. 
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and evaluating applications for certificates, the board and 

department shall giv~ consideration to the following list of 

environm~ntal factors 9 where applicabley-end-mey-by-ra+e-edd 

~e-~he-ee~~&r+e~o~-~h~-~ee~on: 

{1) ~nergy "ee~+ reqyiremgots~ 

~t-~~ow~h-+n-demend-en~projeetT~-8~-fteed~ 

tbt--ave++eb?+~ty---en~---ee~T~~+~y--G+--s+~rn~tfye 

~euree~-o~-energ~ 

tct--eve?+ee+~+~y--e~--&es+reb+++~y---oT---~~~~~~ 

~~~~-ef-eft~r~y-+n-++e~-of-the-~~e1ed-f&e~~~ 

tftt--~PeMe•~~--ae~~v+~+~--of--~~~++~-wh+~ft-mey 

~Ye-~ve~~~~-~-~he-~eeft-~&r-~s-~ee++~y~ 

fet--5ee+e~~-heAe~•e+a+-~~e~oT--t~--~~~~--ef--~h+~ 

~ne+~yT---+A~~~~---+~s---~~-~e--p~ee~--ftr--eftftenee 

e~~enmeft~d+-~e+~y~ 

t~t--e~er¥e~+en-~e~*~~e$--wft+eh--~~+d--re8Hee--~he 

need-~r-mor~-e"erg~ 

tgt--~e~e~~---~~~~+es---e~---~he--u~+++~y--o+--ft~w 

~~e"n~~~--~¥~+~8b~e---~o---+~---wh+eh---m+~~----m+n+~~~ 

env~Penmente+-+~pee~~ 

{Z) ldnd use impacts: 

(aJ area of land required and ultimate use; 

(b) consistency with areawide state and regional l~nd 

use pldns; 

(c) consistency with existing and projected nearby 
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land use; 

(d) alternative uses of the site; 

(~) impact on population already in the area~ 

population attracted by construction 

facility itself; 

or operation of the 

(f) imyact of availability of energy from this 

facility on growth patterns and population dispersal; 

(g) geologic suitability of the site or route; 

(h) seismologic characteristics; 

(i) construction practicesi 

(j) extent of erosion• scouring, wasting of land~ both 

at site and as a ~esult of fossil fuel demands of the 

fac.il ityi 

(k) corridor design and construction precautions for 

transmission lines or aqueducts; 

sc.:.:cni c impacts; I l I 

(m) 

(n) 

effects on natural systems, wildlife~ plant life; 

impacts on important historic ar~hitectural, 

archeological, ond cultural areas and featuresi 

(o) extant of recr~otion opportunities and related 

compatible uses; 

(p) public recreation plan for the project; 

(q) public facilities and accommoddtion; 

(r) opportunities for joint use with energy-irltensive 

industries or other activities to utilize the waste neat 
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from facilities; 

(s) for facjJjties described jn 7S-20-104<1ll(h)• 

opportunities for using public lands for location of 

facilities whenever as economically prticticable as the use 

of private lands and compatible with the requirements of 

this section; 

water resources impacts: (3) 

(a) hydrologic studies of adequacy of water supply and 

impact of facility on streamflow, lakes, and reservoirs; 

(b) hydrologic studies of impac·t of facilities on 

gJ"oundwater; 

(c) cooling syste~ evaluation, including consideration 

of alternatives; 

(d) inventory of effluents, including physical, 

chemicalt biolo9ical, and radiological characteristics; 

(e) hydrologic studies of effects of effluents on 

recefving watersy including mixing characteristics of 

receiving watars, changed evaporation due to temperature 

diff~r~ntials, and effect of discharge on bottom sediments; 

(f) relationship to water quality standards; 

(g) effects of changes in quantity and quality on 

water use by others, including both withdrawal and in situ 

uses; 

(h) relationship to pr-ojected uses; 

(i) relationship to water rights; 
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(j) eff€cts on plant and animal lite, including algae, 

macroi~vertebrates, and fish population; 

(k) effects on unique or otherwise signific.dnt 

ecosystems, <J•9•, wetl.ands; 

(1) monitoring prograRis; 

(4) air quality impacts: 

(a) ~eteorology--wind direction and velocity, 

temperature ranges, precipitation values, 

o~currence, other effects on dispersion; 

(o) topography--factors affecting dispersion; 

ambient 

inversion 

(c) standards in effect and p~ojected for emissions; 

(d) design capability to me~t stano~~ds; 

(e) ~Missions and cont~oJs: 

(i) stack design; 

(ii) particulatesi 

(iii) sulfur oxides; 

(iv) oxides of nitrogen; and 

(v) heavy met:.al s, trace eleJAents, radioactive 

materials, and&~ toxic substances; 

(f) relationship to present and projected air quality 

of the area; 

(g) monitoring program; 

(5) solid wastes impacts: 

(a) solid waste inventory; 

(b) disposal program; 
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(c) relationship of disposal practices to 

environmental quality criteria; 

(d) capacity of disposal sites to accept projected 

waste loudings; 

(6) radiation impacts: 

(a) land use controls over development and population; 

(b) wastes and associated disposal program for solid• 

1 iquid 9 radioactive, and gasaous wastes; 

(c) ~n~lys~s and studies of the adequacy of 

engineering safeguards and operating procedures; 

(d) monitoring--adequacy of devices and sampling 

technlquBs; 

(7) noise impacts: 

(a) construction period levels; 

(b) operational levels; 

(c) relationsnip of present and projected noise levels 

to existin~ oR~-~~e~~~~~-5~~+e~ noise ~~ standurds; 

(d) monitoring--adequacy of devicPs and method5.• 

Section 27. Section 75-20-1202, MCA, is amendeo to 

rea1: 

"75-2D-1202. Definitions. As used in this part and 

75-2G-201 through 75-2G-203, the following 

epply: 

definitions 

( 11 (a) ·~uclear facility• means each plant, unit, or 

25 other facility designed for, or capable ofT~ 
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(i) generating 50 megawatts of electricity or more by 

means of nuclear fissionTi 

(ii) converting, enriching, fabricating, or 

reprocessing ur<:~nium mi-nerals or nuclear fuelST..i or 

(iii) storing or disposing of radioactive wastes or 

materials from a nuclear fa~ility~~ 

(b) •nue+eer Nyclear facility• does not include any 

small-scale facility used solely for educational, research, 

or medical purposes not connected with the comme~cial 

generation of energy. 

(2) •Facility~·~ as defined in ?S-2D-104fTt.t. is 

furthe~ defined to include any nuclear facility as defined 

in subsection (l)(a) of this section.• 

Section Zd. Section 15-20-1205, HCA, is amended to 

redd: 

''75-Z0-1205. Emergency approval autho~ity invalid for 

nuclaar facilities. Notwithstanding the provisions of 

~HBs~e~+eA~--t~t--efl~-t~t-&t 75-20-304ill• the board mdy not 

waiva compliance with any of the provisions of this part or 

15-20-201 through 75-20-203 relatinq to certific~tion of a 

nuclear facility.'' 

NEW SffllDd· Section 29. Effective date. This act is 

effective on p~ssaJ~ ~nd approval. 

-End-
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Approved by Committee 
on NaturQl Resources 

SENATE BILL NDo 275 

INTRODUCED BY KEATING, PAVLOVICH, SHAW, TVEIT, 

ABRAMS, SWITZER, DEVLIN, HANSON, KOLSTAD 

A BIL" FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

HONTAI'H NAJDR FACILITY SITING ACT; DEFINING COST; REDEFINING 

UTILITY; SPECIFYING THAT A CERTIFICATE OF PUBLIC NEED IS NOT 

REQUI~ED FOR A NONUTILITY FACILITY; DELETING THE REQUIREMENT 

FOR ALTERNATE SITE STUDIES AND ALTERNATE ENERGY STUDIES; 

REJUCI~G TIMES ALLOWED FOR EVALUATION OF STUDIES; SPECIFYING 

HOW FEES PAlO ARE TO BE USED; DIRECTING FINES AND PENALTIES 

TO BE PAID TO THE GENERAL FUND; AMENDING SECTIONS 75-20-102, 

75-ZD-104, 75-20-105• 

THROUGH 75-zo-zzo, 

75-20-112, 

75-20-22Z. 

75-ZD-304, 75-20-402, 75-ZD-403, 

75-20-201, 

75-20-301, 

75-20-405, 

75-20-211 

75-20-303, 

75-20-408, 

75-2D-501 THROUGH 75-2D-503, 75-20-1202, A~O 75-20-1205; AND 

PROVIJING AN IMMEDIATE EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-20-1029 MCA9 Is amended to read: 

•75-ZQ-102. Policy and legislative findings. (1) It is 

the constitutionally declared policy of this state to 

maintain and improve a clean and healthful environment Yor 

pres~,t and future generations, to protect the environmental 

life-support syste11 from degradation and prevent 
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unreasonable depletion and degradation of natural resources 9 

and to provide for ad•inistration and enforcement ta attain 

these objectives. 

(2) The legislature finds that the construction of 

additional power or energy conversion facilities may be 

necessary to •eet the increasing need for electricity. 

energy, and other products and that these facilities have an 

effect on the environment 9 an impact on population 

concentration9 and an ~ffect on the welfare of the citizens 

of this state. Therefore, it Is necessary to ensure that the 

location. construction, and operation of power and energy 

conversion facilities will produce minimal adverse effects 

on the environment and upon the citizens of this state by 

providing that a power or energy conversion facility may not 

b@ c~nstructed or operated within this state without a 

certificate o~-en•+~o"~e~a+-eeMpe~+b+~+~y-eftd--~~&++e--"ee~ 

acquired pursuant to this chapter.• 

Section 2. Section 75-20-104, MCA, is amended to read: 

•75-2Q-104. Definitions. In this chapter• unless the 

conte~t requires otherwisey the following definitions apply: 

(1) •Addition thereto• means the installation of new 

machinery and equipment which would significantly change the 

conditions under which the facility is operated. 

(2) •Application" means an application for a 

certificate submitted in accordance with this chapter and 
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the rules adopted hereunder. 

(3) •Associated facilities• includes but Is not 

limited to transportation links of any kind 9 aqueducts. 

diversion dams. transmission substations, storage ponds, 

reservoirs, and any other device or equipment associated 

with the production or delivery of the energy for• or 

produ:t produced by a facility lQ~~--~utao~• except 

that the term does not include a facility. 

(~) •Board• Means the board of natural resources and 

conservation provided for in 2-15-3302. 

(5) •Board of health• •eans the board of health and 

envfr~nmental sciences provided for in Z-15-2104. 

(6) •certificate• means the certificate of 

envlron•ental compatibility Q££-10-tb~ai&-g!_~llltx• _a 

~ifjcate ot_ enyjrooaeutal_kQ&patlbilltx and public need 

issued by the ooard under this chapter that is required for 

the construction or operation of a facility. 

(7) •Commence to construct• •eans: 

(a) any clearing of land~ excavation, construction, or 

other action that would af~ect the environment of the site 

or ro~te of a facility but does not •ean changes needed for 

temporary use of sites or routes for nonutility purposes or 

uses in securing geological data• including necessary 

borin•s to ascertain foundation conditions; 

(b) the fracturing of underground formations by any 
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means if such activity is related to the possible future 

deYel~pment of a gasification facility or a facility 

e~ploying geothermal resources but does not include the 

gathering of geological data by boring of test holes or 

other underground exploration. 

experimen~ation; 

{c) the co~encement of eminent 

under Title 10, chapter 30, for Jand or 

investigation. or 

domain proceedings 

rights-of-way upon 

or over which a facility May be constructed; 

(d) the relocation or upgrading of an existin~ 

facility defined by (b) or (c) of subsection tret LlLl• 

including upgrading to a design capacity covered by 

subsection t~8tLlll(bJ• except that the term does not 

inclu1e nor•al maintenance or repair of an existing 

"facility. 

llll-~ll!it~..mUllL.tiiLUtllliiUIL~;Qfo1.-lu_dol 1 ar s aL-l;.lle 

tJ.alll-IIL.JIPUn,d::=a&~~D;:::g£ Il:lf AC C EPI!~llf...Il:!f. 

AeeLikAilOM yN0~&-~216141 fU&-0-fAcl)it¥ oc associated 

fll~litY-l~ll..iQ-lluQtilllil.o. 

t8ti21 •DepartMent• means the depart~ent of natural 

resources and conservation provided for in Title z, chapter 

15, part 33. 

f9tlLQl •DepartMent of health• means the department of 

health and environaental sciences provided £or in Title z. 

chapter 15, part 21. 
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t•8t~ •Facility• means: 

(a) except for crude oil and natural gas refineries, 

and facilities and associated facilities designed for or 

capable of producing, gathering, processing, transmitting, 

transporting, or distributing crude oil or natural gas, and 

those f ac 11 it I es subject to The Montana Strip and 

Underground Mine Reclamation Act, each plant, unit 9 or other 

facility and associated facilities designed for or capable 

of: 

(i) generating 50 megawatts of electricity or more or 

any addition theretoA 1except pollution control facilities 

approved by the department of health and environmental 

scienc2s added to an existing plantt--haw~ft~--e"--e~~~M~e~ 

eo~t-+ft-e•ees5-o~-•~e-m+++T8n; 

(ill producing 2S million cubic feet or more of 

gi~elioe-~uali~~ gas derived from coal per day or any 

addition thereto ~av+ftg-e"-e~t+metee-ee~~-+n-ewee~$-e~-•~e 

lll+tl+en; 

(iii) producinq 25 9 000 barrels of liquid hydrocarbon 

products per day or r~re or any addition thereto ~a¥~ft~-eft 

e~~+m~ted-ee~-+n-e~ee~s-of-•~e-•+~+~oft; 

(iv) enriching uranium minerals or any addition thereto 

he•+ft,-ert-e~~~&~ed-ee~~-+rt-eMeess-ef-•lQ-m++++en; or 

{V) utilizing or converting soo.ooo tons of codl per 

year or more or any add It i o•• thereto t'le¥+rt~-e"-e'!l<t!.f.me1:-et't 
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e~s~-~n-exee~-of-•~e-m+++tcn; 

(b) each electric transmission line and associated 

facilities of a design capacity of nore than &9 11~ 

kilovoltsy-e~eep~-~he~-~he-~e~•-8ees-ne~-+rte+~de-en-e~eetr+e 

trsns~tss+en-•+ne-a~d--e~~ee+ae~--feef++~+e~--o~--a--des+g" 

ee~ec+ty--o~-236-k++ovof-t~-er-~es~ and maLe-~ban 10 miles or 

tess in 1 ength; 

(c) each pipeline and associated facilities designed 

for or capable of transporting gas (except for natur~l gas) 9 

water, or liquid hydrocarbon products from or to a facility 

located within or without this state of the size indicated 

in subsection tt&ti~(a) of this section; 

(d) any use of geotherMal resources, including the use 

of underground space in existence or to be created• for the 

creationy use 9 or conversion of energy, designed for or 

capable of producing geothermally derived power equivalent 

to 25 million Btu per hour or more or any addition thereto 

heyT~~-e"-e~~Tme~ee-ee~~-~ft-e~ee~~-of-$~56y86e; 

(e) any underground in situ ~asification of coal. 

t~-tt!.l.ll "Person• means any individual,. group,. firm. 

partnership., col'"poration, cooperative, association, 

gover,~ent subdivision• government agency, local government. 

or other organization or entity. 

ti~tilll "Transmission substation" means any structure. 

device, or equipment ~ssemblage, commonly located and 
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desig~ed for vol~age regulation• circuit protection, or 

switching necessary for the construction or operation of a 

proposed transmission line. 

tt-3-t L.1.ll "lJt II i ty• lnP.ans l!ny--pet"'5-&P't--en~nqed--+n--erty 

aspee~--e~--the--pree~etTony--~~er&geT--sefey--~e++•eryy--~r 

f~rn+s~+~~-e~-heaty-e~eetr+e+tyy-~e~y-hyftreeet"ben--pred~et~T 

er--energy--+"--sny--fer•--for--nftfmftt~-~ue+•e-~~e a_QCCAQD 

fuLa~aioa_~ne~g~-•Ltbia-HQot~D~-~ad-~ubl~~t__~--~~~Q! 

~~tu~D--D~--~t~_t~iQu_~~at~-D~~al_~~tg~ 

ba~-D~-DLD~~~d--fLDm_~ama~titlao __ tb~ugt__a__g~~ 

BDDaggl~-Df-~~~~-LD-a_gix~-~~~LB~·· 

Section 3. Section 75-20-105, MCA. is amended to read: 

"75-20-105· Adoption of rules. The board May adopt 

rules implementing th@ provisions of this chaptery-~ne+~e+"~ 

h~t-",t-t+•+~e-~• 

t+t--~a+es--~everft+"g---~he---~era---end---eenten~---e~ 

eppt+ee++en-st 

t~t--r~+es--~~~he~--de~+n+n~--tfte--terms--~~e~-T~-th+~ 

eht!ll~'t'ert 

t3,--raf~-gever"+ng-the-~~m-end-een~eft+-e~-lo"~-~ft~~ 

p+"n~t 

t+f--eny-e~her-ra+es-the-~ee~d-eon'+~eF§--neeess8ry--te 

eeee~p~~sh-the-p~peses-end-ehjee~fves-e~-~h+s-ehep~~.• 

Section 4. Section 75-20-112• HCA, is amended to read: 

w75-20-112. "oneys to earmarked revenue fund. All 
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fees.-eeMesy--~+ne~y--eftd--peftatt+e~ collected under this 

chapter shall be deposited in the earmarked revenue fund for 

use by the department in carrying out its functions and 

respo~sibil ities under this chapter." 

Se-ction '5. Section 75-zo·-zol,. MCA, is amended to read: 

•75-20-201. Certificate required -- operation in 

conformance -- approval by popular vote of certificate for 

nuclear facility. (1) A person may not co~•ence to construct 

a facility in the state without first applying for and 

obtaining a certificate ef-e"v+r&"M~~e4-eempa~+e+~~~y-«"d 

pab++:-need Issued with respect to the facility by the 

board. 

(l) A Facility with respect to which a certificate is 

issued may not thereafter be constructed, operated,. or 

maintained except in conformity with the certificate and any 

terms, conditions,. and modifications contained therein. 

(3) A certificate may only be Issued pursuant to this 

chapt~r. 

( 41 If the board decides to Issue a certificate for a 

nuclear facility, it shall report such recommendation to th@ 

applicant and •ay not issue the certificate until such 

recom~endation is approved by a ~ajority of the voters In a 

statewide election called by initiative or referendum 

according to the laws of this state.-

Section 6. Secti.on 75-20-211 1 MCA, is alltended to read: 
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•rs-zo-211. Application filing and contents 

proof of ~ervice and notice. (1) (a) ~n applicant shall file 

with the department and department of health a joint 

appli:ation for a certificate under this chapter and for the 

permits required under the laws administered by the 

departaent of health and the board of health fn such form as 

the board requires under applicable rules, containing the 

following infor~ation: 

(i) a description of the location and of the facility 

to be built thereon; 

(il) a summary of any studies which have been made of 

the environmental impact of the facility; 

~~++t-e-ste~em~-exp+e+"+"g-~he-~eed-~or-~he-fee+++ty~ 

LlLll-4-SIAif~~~lELAl~~~-~ffU_fU&-I~-f~LllY£ 

lE-A-UilLliiL 

1~•ttitiill~l-faL-----t~~ilitLe~------d~Lheg__ ____ lfi 

12:,U:lO~LlllLb~1 a description of reasonable alternate 

locations for the proposed facility• a general description 

of the comparative merits and detriments of each location 

submitted, and a statement of the reasons why the primary 

proposed location Is best suited for the facility; 

t•tt~~l baseline data for the ~rfwtafLy---er't-d 

Tee~on~b+e-&~terne~e-~oeet+en~ la~oo; 

tv+ttxi~l at the applIcant's option, an environmental 

study ~lan to satisfy the requirements of this ch~pter; 3nd 
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tw++t~L~lil such other '~xaut information as the 

applicant eon~fders-re+e¥en~ ~ubmlts or as the board and 

board of health by order or rule or the departMent and 

departnent of health by order or rule may require. 

(0) A copy or copies of the studies referred to in 

subsection (1 )(a)( ii) above shall be filed with the 

department, if orderedw and shall be available for public 

inspection. 

(Z) An application may consist of an application for 

two or more facilities in combination which are physically 

and directly att~ched to each other and are operationally a 

single operating entity. 

£3) An application shall be accompanied by proof of 

service of a copy of the application on the chief exe,cutiY-P

offic?.r of each unit of local government, county 

commissioner, city or county planning boardst and federal 

aqencies charged with the duty of protecting the environment 

or of planning land use in th~ arP-a in ~hich any portion of 

th~ Jroposed facility may be located, bo~h-~s-p~Tma~++y-end 

e~--~+~@~~e~+ve+y--~~e~e~ed and on the following state 

government agencies: 

(3) environmental quality council; 

(Dt departffient of public service regulation; 

(c) department of fisht wildlife, and parks; 

(d) department of state lands; 
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(4) The copy of the application shall be accompanied 

by a notice specifying the date on or about which· the 

application is to be filed. 

(5) An application shall also be accompanied by proof 

that ~ubllc notice thereof was given to persons residing in 

the are3 er--e+te~na~?ve-eree~ in which any portion of the 

proposed facility may be located• by publication of a 

summary of the application In those newspapers that will 

substantially inform those persons of th~ application.• 

5 ect.i on 1. Section 75-20-ZlZ-, MCA, is aflended to read: 

•75-20-212. Cure for failure of service. fft&O.erten~ 

~e~t~~e EalluLe of service on or notice to any of the 

.unlcipalities, government agencies, or persons identified 

in 75-20-211(3) and (5) may be cured pursuant to orders of 

the department designed to afford them adequate notice to 

enable their effective participation in the proceeding.• 

Section a. Section 75-Z0-213~ MCAt is a~ended to read: 

w75-20-213. Supple•ental material -- amendments. (1) 

An application for an amendment of an ap~licatfon or a 

certificate shall be in such form and contain such 

information as the board by rule or the department by order 

prescribes. Notice of such an application shall be given as 
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set forth in (3)• ('>I• and (5) of 75-Z0-211. 

(Zt An application may be amended by an applicant any 

time prior to the department's recommendation. If the 

proposed amendment is such that it prevents the department. 

the department of health 9 or the agencies listed in 

75-20-216(51 from carrying out their duties and 

respo~sibillties under this chdpter, the department may 

require such additional filing fees as the department 

deters~"e~ ~uaen~~O-Lb&-5QM!icaat-a~ necessaryy-er-~he 

~epftr~•en~-mfty-re~~Tre-e-new-epp++ea~fon-e"d-~+~+ng-~ee. 

(3) The applicant shall submit supple•ental material 

in a ti•ely •anner as requested by the department or as 

offerej by the applicant to explain• $upport, or provide the 

detail with respect to an ite111 described in the original 

application, without filing an application for an amendaent. 

The department•s determination dS to whether information is 

suppl~mental or ~hether an application for amend•ent is 

required shall be conclusive.• 

Section 9. Section 75-20-214, MCAt is amended to read: 

•75-20-214. Notice of intent to file. A potential 

applicant for a certificate may file a notice of intent to 

file an application for a certificate for a facility defined 

In 75-20-104f~8tLlll at least 12 months prior to the actual 

fllln1 of an application. The notice of intent shall specify 

the ty~e and size of facility to be applied for, its 
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p~efe~red location. e-de~er+pt+oft-ef-Pee~e"eb~e-a+terne~+ye 

~oeattonsY and such axallable-aod rel~~nt information as 

the hoard by rule or department by order requires. An 

applicant complying with this section is entitled to a 5% 

reduction of the filing fee required under 75-20-215.• 

Section 10. Section 75-20-215• HCAt Is amended to 

read: 

•75-20-215. Filing fee-- accountability --refund 

use. (1) (a) A filing fee shall be deposited In the 

earmarked revenue fund for the use of the department in 

administering this chapter. The applicant shall pay to the 

depart~ent a filing fee as provided in this section based 

upon the department•s estimated costs of processing the 

appli~atlon under this chapter, but which shall not exceed 

the following scale based upon the estimated cost of the 

faclli ty: 

(i) 2% of any estimated cost up to $1 million; plus 

(ii) 1= of any estimated cost over st million and up to 

$20 million; plus 

{iii) 0.5% of any estimated cost over S20 million and 

up to ilOO million; plus 

(iv) 0.25' of any amount of estimated cost over $100 

milli3n and up to $~00 million; plus 

(v) elZS~ of any amount of estimated cost over S300 

m i 11 ionw UL.IlLl.L~I':U.-I!lu:; 

-13- SB 275 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB OZ75f02 

L~ll-aU~_af-ao¥-amaunt_g~-11-hllLion& 

(D) The depart~ent msy-e++ow-+n-+ts-d+seret+on sball 

g~aot a credit against the fee payable under this section 

for the develop•ent of information or providing of services 

required hereunder or required for preparation of an 

environmental impact statement under the Montana or national 

environmental policy acts. The applicant may submit the 

information to the depdrtment together with an accounting of 

the expenses incurred in preparing the information. The 

depart~ent shall evaluate the applicability, valid;ty, and 

usefulness of the data and determine the amount which may be 

credited against the filing fee payable under this section. 

Upon 30 days• notice to the applicant, this credit may at 

any time be reduced if the department 8e~e~Mfftes ~umenLs 

ta __ th~--~ll~ant that it is necessary to carry out its 

responsibilities under this chapter. 

I 2) (a) The depart~nt may contract with an applicant 

for the development of inf0rmation 7 provision of services 

and payment of fees required under this chapter. The 

contra-ct m.=ty continue an agreement entered into pursuant to 

15-Z0-106. Payments made to the department under such a 

contr:Jc t shall be credited against the fee payable 

hereu1der. Notwithstandinq the provisions of this section' 

the revenue derived from the filing fee must be sufficient 

to enable the department, the d~partment of health, the 
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board, the board of health• and the ag~ncies listed in 

75-ZQ-216(5) to carry out their responsibil lties under this 

chapt~r• The depart~ent may amend a contract to require 

additional payments for necessary expenses up to the limits 

set f~rth In subsection (l)(at above upon 30 days 4 notice to 

the applicant. The department ~nd applicant may enter into 

a contract whic~ exceeds the scale provided in subsection 

(1)(a). 

(b) If a contract is not entered intor the applicant 

shall pay the filing fee in installments in accordance with 

a sc1edule of Installments developed by the department? 

provided that no one installment may exceed 20% of the total 

filing Yee provided for in subsection (l)• 

(3J The estimated cost of upgrading an existing 

trans•ission substation •ay not be included in the estimated 

cost of a proposed facility for the purpose of calculating a 

f"iling fee. 

(4) If an application consists of a combination of two 

or aore facilities, the filing fee shall be based on the 

total estimated cost of the combined facilities. 

(5) The applicant Is entitled to an accounting of 

•oneys expended and to a refund with interest at the rate of 

6% a year of that portion of the filing fee not expended by 

the d~part•ent In carrying out its responsibilities under 

this chapter. A refund shall be made after all 
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administrative and judicial remedies have been exhausted by 

all parties to the certification proceedings. 

(6) The revenues derived fro~ filinQ fees shall be 

used ~y the department In co•piling the information required 

for rendering a decision on a certificate and for carrying 

out its and the board•s other responsibilities under this 

chaoter.• 

Section 11. Section 75-20-216, MCA 9 is aMended to 

read: 

"75-Z0-216• Study• evaluation. and report on proposed 

facility~- assistance by other agencies. {1) After receipt 

of an application, the department and department of health 

shall within 90 days notify the applicant in writing that: 

(a) the application iS in compliance and is accepted 

as complete; or 

(b) the application is not in co•pllance and list the 

deficiencies ther~in; and upon correction of these 

deficiencies and resubmission by the applicant, the 

depart•ent and department of health shall within 30 days 

notify the applicant in writing that the application is in 

compliance and Is accepted as complete. 

(2J Upon receipt of an application 

75~2G-211 through 75-20-215• and this 

complying with 

section, the 

department shall coamence an Intensive study and evaluation 

of the proposed facility and its effects, considering all 

-16- SB 275 



1 

2 

3 

4 

5 

" 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0275/02 

appli=able criteria listed in 75-20-301 and 75-2D-503 and 

the department of health shall commence a study to enable it 

or the board of health to issue ~ decision, opinionr order, 

certification, or perait as provided in subsection (3)• The 

department and department of health shall use, to the extent 

they consider applicable, valid and useful existing studies 

and reports submitted by the applicant or compiled by a 

state or federal agency. 

( 3) The department of health ilDlLt.b.e_b.QQ.ul_a.f_b.eal.J:.b 

shall within 1 yea~ following the date of acceptance of an 

appli:atfon and-~he-boe~d-ef-hee+~ft-a~-depe~~men~-c~~h~e~hT 

+f-e~++eeb~eT-w+~nfft--eft--edd+~Tonet--6--mon~~ issue any 

decision, opinion. order 9 certification, or permit required 

under the laws administered by the department of health or 

the ~~ard of health and this chapter. The department of 

health and the board of health shall detennine compliance 

•ith all standards, permit requirements, and implementation 

plans u~der their jurisdiction for the pr+•ttry---ftntl 

ree~~sbte--e+te~fte~e--~oea~+ens ~tlgn in their decision, 

opinion, order. certification, or permit. The decision., 

opinion, ordert certification. or permit~ vith or without 

conditions, Is conclusive on all matters that the department 

of health and board of health administer, and any of the 

criteria specified in subsections {2) through (7) of 

75-l0-503 that are a part of th~ reterminations made under 
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the laws administered by the department of health and the 

board of health. Although the decision. opinion, order, 

certification, or permit issued 

conclusive. the board retains 

deter11ination required under 

under thiS subsection is 

authority to make 

75-20-301(2)tetLhl• 

the 

The 

decision, opinion, order, certificdtion, or permit of the 

depar~ment of health or the board of health satisfies the 

revie~ requirements hy those agencies and shall be 

acceptable in lieu of an environmental impact statement 

under the Mootana Environmental Policy Act. A copy of the 

decision, opinion, order, certification, or permit shall be 

serve1 upon the department and the board aftd--~na++--be 

~~tt+red--es--pert--of--the+r--f+ne+-s+~e-se+ee~ton-proee~s. 

Prior to the issuance of a preliminary decision by the 

department of health and pursuant to rules adopted by the 

board of healtht the department of health shall provide an 

opportunity for public ~eview and comment. 

(~) Within ~r-months 1-XBaL follo~ing acceptance of an 

application for a facility as defined in fAt-8A8-t~t-of 

75-zO-l04tt9tilll ene-~e~-e-~eef~~~y-es-~e~+ne~-+n--tet--end 

tet-->~--~5-~9-ta~ttat-wh+eh-~-mere-~hen-39-m+~es-+n-~en~eh 

and-w+~h+"-~-yeer-fer-e-ffte+~~~y-es-def+ned-+n-tbt--end--tet 

of--~5-ie-te~ttet--wh+ch--T~-3s-m++e~-er-~e~~-~n-~en9~h~ the 

depart~ent sh~ll make a report to the board which shall 

contain the department•s studies, evaluations, 
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documents resulting from 

an envi romnental impact 

prepared pursuant to the 

Act£y---+~--~~,.-~~--~h@ 

spp•+e&~~en-rs-~or-e-eamh~ftft~Ton-o~-eMa-or-me~e--fee+++~+esy 

~e-deps~t•e~-ehs~~-•ake-t~s-rep&rt-~o-~he-boerd-•+~h+ft-~he 

~rea~e~--of--efte--~eftg~s--o~--~+me--~re¥+ded--~or--Tft--th+~ 

sabsee~+on-for-e+~her-o~-~e-~ae+~T~Tes. 

( 5) The departsents of h;ghways; commerce; 

w i 1 d1 if e, and parks; state 1 ands; revenue; and 

fish, 

public 

service regulation shall report to the department 

inforMation relating to the impact of the proposed site on 

each department's area of expertise. ~fte-re~o~t-•e,-+ne~e 

op+n~ons-es-~-~fte-edwt~ab+•+~y--oF--!~en~Tft1y--deny+n~?--e~ 

.odt~y+ng--~~e--eer++fteo~e• The department shall allocate 

funds obtained from filing fees to the departments making 

reports to reimburse them for the costs of compiling 

inforaation and issuing the required report.• 

Section 11. Section 75-20-217, HCA 9 is amended to 

read: 

•75-20-217. Voiding an application. An application may 

be YO i ded._--fllll.ll~~-iiDIL_an__allQlll::tJwl.U--Ll!L..--'1 

b&A~iD-.. by the departMent for: 

(1) any material and kno~ingly false statement in the 

application or In acco•panyi·ng statements or studies 
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required of the applicant; 

(2) failure to file an application in substantially 

the form and content required by this chapter and the rules 

adopted thereunder; or 

(3) failure to deposit the filing fee as provided in 

75-20-215·· 

Section 13. Section 75-20-218 9 MCA, is amended to 

read: 

"75-20-218. 

act 3:S staff 

recei~t of the 

Hearing date -- location -- departaent to 

hearings to be held jointly. (1) Upon 

depart~~tent•s report SUbiAftted under 

75-20-216, the board shall set a date for a hearing to beqin 

not •ore than 120 days after the receipt. Except for those 

hearings involving applications submitted for facilities as 

defin•d In {bl and (c} of 75-2U-104ft8til11• certification 

heari1gs shall be conducted by the board in the county seat 

of Lewis and Clark County or the county in which th~ 

facility or the greater portion thereof is to be located. 

(2) Except as provided In 75-20-221(2)• the department 

shall act as the staff for the board throughout the 

decision•aking process and the board may request the 

department to present testi~ony or cross-examine witnesses 

as the board considers necessary and appropriate. 

{3) At the request of the applicant~ the department of 

health and the board of health shall hold any required 
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perMit hearings required under laws administered by those 

agenci~s in conjunction with the board certl£ication 

heari.1g. In such a conjunctive hearing the titne periods 

established for reviewing an application and for issuing a 

decision on certification of a proposed facility under this 

chapter supersede the time periods specified in other laws 

administered by the depart•ent of health and the board of 

hedlt.-,.• 

Section 14• Section 75-20-Zlq, KCA. is amended to 

read: 

•75-20~219. Amendments to a certificate. (l) Within 30 

days after notice of an amendMent to a certificate is given 

as set forth In 75-20-213(1)• including notice to all active 

parties to the original proceeding~ the department shall 

detentine whether the proposed change in the facility would 

result in any material increase in any environmental impact 

of the facility or a substantial change in the location e~ 

e~~--e~--&-per~+en-of-~he-fee~~~y-e~he~-~ften-s§-pPe¥~~ed-+ft 

t::"'e-e-~t:e~I'U!I'te'5 iUi. set forth in the original application. If 

the department determines that the proposed change would 

result in any ~aterial increase in any environmental impact 

of the facility or a substantial change in the location of 

e~~-~~-e-per~oft-e~ the facility• the board shall hold a 

h~aring in the same manner as a hearing Is held on an 

applic3tion for a certificate. After hearing~ the board 
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shall 9rant, deny, or modify the amendment with such 

conditions as it deems appropriate. 

(2) In those cases where the depart~ent determines 

that the proposed change !n the facility would not result in 

any material increase in any environmental impact or would 

not be a substantial chanqe in the location of--e~~--er--8 

~~~Te~ of the facility~ the board shall automatically grant 

the amendment either as applied for or upon such terms or 

conditions as the board considers appropriate unless the 

department•s determination is appealed to the board within 

15 days after notice of the department•s determination is 

given. 

(3) If the department or the board under subsection 

(4) determines that a hearing Is required because the 

proposed change would result in any material increase in any 

envir~nmental impact of the facility or a substantial change 

in the location ef--ft+~-er-e-~ert+o" of the facility, the 

appl i=ant has the burden of st.owfng by clear and convincing 

evidence that the amendment should be granted. 

(4) If the department determfnes that the proposed 

change in the fac i 1 I ty would not result in a"y a mat·er i al 

incre~se in any environmental impact or would not be a 

subst~r.tial change in the location e~-e~~-e~--e--port~e" of 

the facility, and a hearing is required b~cause the 

de~artment•s determination is appealed to the board as 
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provided in subsection (2J• the appellant has the burden of 

showi1g by clear ~nd convincing evidence that the proposed 

change in the facility would result in e~y a material 

increase in any environmental Impact of the facility or a 

subst3ntial change in the location ~-a~~-er-e-pe~~+on of 

the f~c11ity eth~-~heft-8~-,roy~e&-+ft--~he--e+~e~na~~-~e~ 

fer~h-+n-~he-or+§~e+-app++ee~+en. 

(5) If an a•end~ent is required to a certificate which 

would affect. amend, alter or aodify a decisiont opinion• 

order, certification, or permit issued by the departMent of 

healt,-. or board of heal th• such a~tendlllent awst be processed 

under the applicable statutes administered by the depart111e-nt 

of health or board of health.• 

Section 15. Se~tion 7S-Z0-220p MCA, is amended to 

read: 

"75-20-220. Hearing e1(allti ner restrictions 

duties. (1) If the board appoints a hearing examiner to 

conduct any ce~tification proceedln9s under this chapterp 

the hearing examiner may not be a member of the board9 an 

employee of the department. o~ a member or employee of the 

department of health or board of health. A hearing examiner, 

If any, shall be appointed by the board within 20 days after 

the de?artme~•s report has been filed with the board. If a 

heari~g i.s held before the board of health or the department 

of he~ltht the board and the board of health or the 
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department of health shall mutually agree on the appointment 

of a hearing ~xaminer to preside at both hearfnqs. 

(2) A prehearing conference shall be held following 

notice within 60 days after the department's report has been 

filed with the board. 

(3) The prehearing conference shall be organiZed and 

supervised by the hearing examiner. 

(4) The prehearing conference shall be directed toward 

a det~rmination of the issues presented by the application, 

the department•s report• and an identification of the 

witnesses and documentary exhibits to be presented by the 

active parties who intend to participate in the hearing. 

(51 The hearing examiner shall require the active 

parties to submit, In writing, and serve upon the other 

active parties, all direct testi•ony which they propose and 

any studies, investigations, reports, or other exhibits that 

any active party wishes the board to consider. These 

writt~n exhibits and any docu•ents that the board Itself 

~ishes to use or rely on shall be submitted and served in 

like ~anner, at least 20 days prior to the date set for the 

hearing. For good cause shown, the hearing @Xamlner may 

a·llow the introduction of new evidence at any ti11e. 

(~) The hearing exa•iner shall allow discovery Nhich 

shall be completed before the commencement of the hearing, 

upon good cause shown and under such other conditions as the 
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heari~g exa•iner shall prescribe. 

(7) Public witnesses and other interested public 

parti~s may appear and present oral testimony at the hearing 

or submit written testimony to the hearing examiner at the 

time of their appearance. These witnesses are subject to 

cross-examination. 

(8) The hearing examiner shall issue a prehearlng 

order specifying the issues of fact and of law. identifying 

the witnesses of the active parties, naming the public 

witnesses and other interested partie5 who have submitted 

written testimony In lieu of appearance, outlining the order 

in which the hearing shall proceed• setting forth those 

secti~n 15-20-301 criteria as to which no issue of fact or 

law has been raised Nhich are to be conclusively presumed 

and 3fe not subject to further proof except for good cause 

shown, and any other special rules to eKpedite the hearing 

which the hearing examiner shall adopt with the approval of 

the board~ 

(9) At the conclusion of the hearing, the hearing 

examiner shall declare the hearing closed and shallt within 

60 days of that date, prepare and submit to the board and in 

the case of a conjunctive hearing, within 90 days to the 

board and the board of health or department of health 

proposed findings of fact, conclusions of law, and a 

recommended decision. 
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(LO) The hearing exa11lner appointed 

certification proceeding under this 

that the time of the proceeding, 

department•s report fs filed with 

chapter 

to conduct a 

shall insure 

from the 

the board 

date 

un.ti 1 

the 

the 

recom~ended report and order of the examiner is filed with 

the boardt does not exceed 9 6 calendar months unless 

extended by the board for good cause. 

(11) The board or hearing examiner may waive all or a 

portion of the procedures set forth in subsections (2) 

through (8) of this section to expedite the hearing for a 

facility when the department has recommended approval of a 

facility and no objections have been filed.• 

Section 16. Section 75-20-ZlZ, MC~, is amended to 

read: 

~75-20-222. Record of hearing -- procedure 

evidence -- burden of proof. tl) Any 

rules of 

sturlies• 

Investigations, reports, or other documentar·y evidence, 

including those prepared by the department• which any party 

wishes the board to consider or which the board itself 

expects to utilize or rely upon shall be made a part of the 

r2cord. 

(l) A record shall be made of the hearing and of all 

testimony takene 

(3) In a certification proceading held under this 

chapter, the applicant has the ourden of showinq by clear 
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and coj1 vi nc i ng ev ide nee that the app 1 i cat I on shou 1 d be 

granted and that the criteria of 75-20-301 are met. 

(4) All proceedings under this chapter are governed by 

the procedures se~ forth in this chapter. the procedural 

rules adopted by the board, and the ~ontana Rules of 

Evide1ce unless one or more rules of evidence are waived by 

the hearing examiner upon a showing of good cause by one or 

more of the parties to the hearing. No other rules of 

procedure or evidence shall apply except t.hat the cont~sted 

case procedures of the Montana Administrative Procedure Act 

shall apply if not in conflict with the procedures set forth 

fn this chapter e~--~~e--~rGe@~~ra~--ra+es--e~ep~e--hy--~he 

b&ttf"d.• 

Se~tion 17. Section 75-20-30lw ~CA, Is amended to 

read: 

•75-20-301. Decision of board -- findings necessary 

for certification. (1) Within 60 days after subm1ssion of 

the reco•mended decision by the hearing examiner. the board 

shall m~ke complete findings, issue an oplniony and render a 

decision upon the recordw either granting or denying the 

application as filed or granting it upon such terms• 

conditions, or modifications of the construction, operation. 

or maintenance of thQ facility as the board considers 

appropriate. 

(l) The board may not grant a certificate either as 
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proposed by the applicant or as modified by the board unless 

it shall find and determine: 

(a) the basis of the need for the facilltyL-t!-~ 

utilit~-!a~Lllt¥; 

(b) the nature of the probable environmental Impact; 

(c) that the facility represents the minimum adverse 

envlr~nmental Impact, considering the state of available 

technology a~d--~he--na~are--aftd--eeoftem+e~--of-~he-v&r+eas 

e+~erne~+ves; 

(d) each of the criteria listed in 75-20-503; 

(e) in the case of an electric, gas, or liquid 

transmission line or aqueduct: 

(i) what part, if any, of the line or aqueduct shall 

be located underground; 

(ii) that the facility is consistent with regional 

plans for expansion of the appropriate grid of the utility 

systens serving the state eftd---•ft~e~ee~ftee~ed---H~+~+~y 

sys~eMs; and 

(iii) that the facility will servA the interests of 

utility system economy and reliability; 

(f) that the location of the facility as proposed 

conforms to applicable state eftd-~e• Jaws and regulations 

issued thereundery-exeep~~h~-~e-~oer~-•ey-refuse-~o-epp•y 

eny-.,ea~-~aw-op-rega~e~+on-+f-~-f+nds-~he~y-A~-ep~++ed--~o 

~he-~ro~esed-f~e+~+~yy~fte-•ew-e~-re~a+e~+on-+s-~reesefteb+y 
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~es~ie~+•e--+n--v+ew-~-~he-e•+•~+~-~ehna•egTy-e~ee~ers 

o~-eost-or-eeone•+esy-er-&F-~he-nee~~-o~eons~mersy--whethe~ 

•oesree---+ns+~e---or---oat~+de--of--t~--d+re~~y--effee~e~ 

~eve~men~-~abd+w+s+oftS; 

(g) that the facility will serve the public interest~ 

eeftweft+efteey-eftd-neee§stty; 

(h) that the department of health or board of health 

have issued a decision, opinion, order, certification. or 

permit as required by 75-20-216(3}; and 

(i) fRL-f~'iliti~_dgS,£i~D-12:ZQ:l02L~~1 that 

the use of public lands for location of the facility was 

evaluated and public lands were selected whenev~r their use 

is as economically practicable as the use of private lands 

and co•patible with the environmental criteria listed in 

75-20-503. 

(3) In determining that ~he facili~y1-!f-A_Ul~IIY1 

will serve the public interesty-ean•en~ftee•--and--neee~~~y 

under subsection (2)(g) of this section, the board shall 

consijer: 

(a) the items listed In subsections (2)(a) and (Z)(b) 

of this section; 

(b) the benefits to the applicant and the state 

resulting from the proposed facility; 

(c) the effects of the economic activity resulting 

from the proposed facility; and 
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(d) the effects of the proposed facility on the public 

health9 Nelfare. and safety.~ 

fet--any-e~her-~ft~or~-~at-+~-eens+de•s-re~evaft•• 

(~) Considerations of need, public need• or public 

convenience and necessity and demonstration thereof by the 

appli=3nt sh~ll apply only to ~tility facilities." 

Section 18. Section 75-20-303, MCA 9 is amended to 

read: 

•75-Z0-303. Opinion issued with decision -- contents. 

(11 In rendering a decision on an application for a 

certificate• the board shall issue an opinion stating its 

reasons for the action taken. 

t~t--l~--~he-~8ePd-ha~-fe~ftd-the~-any-~e~~ene+-or-~oee+ 

+ew-o~-re~~~~+&ft-wh+eh-we~~d--~--ether~se--app•+eab+e--+~ 

anr~s~onebty--r~str+etYye--~arsaent--te--~5-~8-38~t~tt~ty-+t 

~h8•~-~~~e-+ft-~~~-ep+~?ftft-~he-re8~e"~-~~e~~~OP. 

t3tL~l Any certificate Issued by the board shall 

include the following: 

(a) an environmental evaluation statement related to 

the facility being certified. The statement shall include 

but n~t be limited to analysis of the following information: 

(i) the environmental impact of the proposed facility; 

(ii) any adverse environmental effects which cannot be 

avoid~d by issuance of the certificate; 

(iii) problems and objections raised by other federal 
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twtLl~l a plan for monitoring environmental effects of 

the proposed facility; and 

tw+tLKl a time limit as provided in subsection t~t 

Lllw during which construc~ion of the facility must be 

complated; 

(b) a statement signed by the applicant showing 

agree•ent to c~ply with the requirements of this chapter 

and the conditions of the certificate. 

t~tL3l The board shall issue as part of the 

certificate the following tin~e 1 i •its during Nhi ch 

construction of a facility must be completed: 

(a) For a facility as defined in (b) &~--tet of 

75-20-104tftLlll that Is more than 30 miles in length• the 

time limit is 10 years. 

(b) For a facility as defined in (b) 8~--tet of 

75-2G-l04fftLlll that is 30 •lles or less in length• the 

time limit fs 5 years. 

(c) The time limit shall be extended for periods of 2 

years each upon a showing by the applicant to the board that 

a g~od faith effort is being undertaken to complete 

construction. Under this subsection• a good faith effort to 

complete construction includes the process of acquiring any 

necessary state or federal permit or certificate for the 
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facility and the process of judicial review of any such 

permit or certificate. 

t~ti~l Tne provisions of subsection t~t Ll! apply to 

any facility for which a certificate has not been issued or 

for which construction is yet to be com~enced.• 

Section 19. Section 75-20-304, .'1CA 1 is amended to 

r{'>ad: 

•75-20-304. Waiver of provisions of certification 

proceedings. (1) The board May waive co•pliance wJth any of 

the provisions of 75-20-216 through 75-20-222• 75-ZD-501, 

and this part if the applicant makes a clear and convincing 

showing to the board at a public hearing that an im•ediate, 

urgent need for a facility exists and that the applicAnt did 

not have knowledge that the need for the facility existed 

sufficiently in advance to fully comply with the provisions 

of 75-20-216 through 75-20-222• 75-20-501• and this part. 

(Zt The board aay waive co•pliance with any of the 

provisions of this chapter upon 

~~+~Ttr-a~-pe~saft ~s subject to 

facility or associated facility 

receipt of notice by s 

this chapter that a 

has been daMaged or 

destr~yed as a result of fire, flood~ or other natural 

disaster or as the result of insurrection. war, or other 

civil disorder and there exists an i••ediate need £or 

construction of a new facility or associated facility or the 

relocation of a previously existing facility or associated 
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facility In order ~o promote the public welfare. 

t~t--fhe--b&er~--sha++--Mefye---ee~p~+anee---w+~h---~he 

requf?eme~~~--e~---~~~ee~+en~-~ttet~-f3ttbtT-and-t3ttet-&f 

~s-~e-3e~--aftd--~5-~9-5a~f§t---and---~he---requ+re~n~s---o~ 

subseet+on~--t~tfett+~t--end-t•t-e~-i5-~9-~ttT-~5-e9-~t6t3t~ 

end--~5-e9-~93f~ttett+•t--re+at+n~---~o---eo~s~der~+on---o~ 

e~~erfta~~ve--~~e~--+~--~he--eppt+eent--meMes--e--e~eB~--end 

eenytfte+n~-shew+n~-~e-~he-boe~d-e~-e-p~~~+e-hee~+n~-~~e~• 

tet--e-prope~ea--fee+f+ty--w~+~--~e--eefts~¥ae~e~-+ft--a 

eoo~ty--whe~e--e--s+~q+e--emp+erer--w+th+n--the--eounty--hes 

p~rmsnen~+y-eur~e+ted-or-eee~ed-ope~a~en~-ee~~+ng-e-+e~~-o~ 

2~9-er-~ore-permanen~-job§-wf~h+n-i-yeer~-e~-~he--emp+eyer~~ 

opero~+afts-w~htn-~he-~reeed+ng~e-yeer-pe~+odt 

tet--~he-eeunty-eft~-~n+e+pa~-g~•e~ft~ft~-ftodTes-Tft-whe~e 

j~r+sd+e~+oft--~he-fee+++~y-+~-p~~&se~-~o-be-+oeete~-~~pport 

by-~~e~u~+o~-s~eh-&-•~fy~~• 

tet--the-prepo~e~-fae++~ty-w~~+-be-cons~rueted-•+~h+n-~ 

r~-m++e~r&~+us-o+-t~e-o~e~e~+ens-~het-hsve--ee~sed--er--eee" 

eHr~&++ea~-end 

fdt--the--propo~ed--#ae+++~--w~++--~eve--a--h~nef+e+e+ 

effee~-eft-the-eeonomy-o~-the-eo~nty-+n-wh+eh-~he-fAe~++ty-+s 

p~eposed-~e-be-~oeeted• 

t~t--fhe-wetwer-proY+ded-for-+n-sae~ee~+on-t3t--a~~++e~ 

on•y--to--perM~~ent--;oh--+osses--~y--e-~~~~+e-emp+eye~--~~e 

we?wer-prew+ded-tor-+n-~abseet~on-t3t-doe~-not-ep~+y-~e-joft~ 
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~-e-~eMporary-or-seasona+-"a~ure•-+ne~ad+n~-ba~~-++-+ted 

to-eon~tr~e~+on-jee~-e~-jee-+e§~s-d~~~ftg-~ahe~dr~pH~e~w 

t5t--~he-we+Yer-prov+ded-~or-+n-saesee~+e"-f3t-~ees-n~ 

e~p+y-~$-een~~e~a~+en-~-a~~~"e~+•es--e~--m+n+.u•--edver~@ 

enYTron•en~s~--+•~8e~--•ar-a-~ee+++~y-8et+ned-+ft-snB5ee~+an~ 

t~ettbt•-tet•-tdt•-o~-tet-&~-~5-~9-te~.--~&~--~"--e~~ee+~ed 

~ee+++~y--de~ed-+n-sab~~et+en-t3t-o~-~S-29-~9~y-e•-ter-any 

por++en-e~-er-preees,-r"-a-~aet•T~y--def+ned--+n--~ubseet+e" 

t~ettet--of--~5-~e-~e~--~o--~he--ew~ent--~ha~-~fte-pPeees~-e~ 

~e~~?en-~-~~-fee~+~y-+~-n~-s~bjee~-~e-e-pe~•+t-~saed-by 

~he-deper~ee~-ef-heft~th-or-B&&rd-ef-hea?~h. 

t6t--~he-eDp++een~-s~a++-psy-s~+-expense~--reqa+red--~e 

rreee~s--a~d--eendaet--e--heertn9--on-e-wft~¥er-peqaes~-~ftde~ 

Sd~ee~+on--f3tw--Heweve~y--eny--~aymen~~--~de--~n~er--thT~ 

sttb~eetton--~e++--be--ered+e~~--~owerd--ehe--~ee-pe+d-an~er 

~~-@8-~+5-~e-~he-e~~en~-~he-d8~e-er--~¥+~eftee--p¥e~en~ed--&t 

~he--heeP+nq--e~--~he-dee+~+e~-et-~~e-fte~#d-uftder-sub~eet+on 

t3t-ee"-be-ds~d-+n-mekTng--e--e~~~f+ea~f&ft--~eeTsfeft--~ftee~ 

~h+~-enep~er• 

f~t--The---boe~d---mey--gre~~--e~~y--e~e--wftfver--un~er 

~ab~eet+o~s-t3t-ene-t~t-fo~-eech-p•rmenent-+e~~-o~--job~--es 

def+ned-+n-~dbseet+~n-f~ttet•" 

Sectivn 20. Section 75-20-402, MCA, is amended to 

read: 

,,75-20-402. Monitoring. The board, th~ department, the 
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departnent of health, and the board of health shall monitor 

the ~peratlons of all certificated facilities for assuring 

contir1uing compliance with this chapter and certificates 

issued hereunder and for discovering and preventing 

noncompliance with this chapter and the certificates. The 

applicant shall pay all expenses related to the monitoring 

plan established in subsection t~t .LZ.l(alt•tlilU. of 

75-20-303 to the extent federal funds available for the 

facility. as determined by the department of health. h~ve 

not been provided for such purposes.• 

)ection 21. Section 75-20-403• MCA~ is amended to 

read: 

"75-Z0-403. Revocation or suspension of certificate. 

A certificate may be revoked or suspended by the board 

LQllQ~lag ootice ao~oQLtuo1~-a-b&a£lao= 

{1) for any material false statement in the 

app1 i cation or In acco•panying statecents or stud~es 

required of the applicant if a true statement would have 

warranted the board•s refusal to grant a certificatei 

[2) for failure ~e--Mef~~a+"--s&~e~-~&ftdapd,-&P to 

co•pl~ with the terms or conditions of the certificate; or 

[3) for violation of any provision of this chaptert 

the rules issued thereunder? or orders of the board or 

depart sent.• 

Section 22. Section 75-2o-~o5, MCA, is amended to 
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read: 

~75-20-405. Action to recover damages to water supply. 

An owner of an interest in rea_l property who obtains all or 

part of his supply of water for domestic, agricultural, 

industrial, or other •~~~~.ate Q~eflkial use from a 

surface or underground source May sue a person to recover 

damages for conta~ination, diminution, or interruption of 

the water supply proximately resulting from the operation of 

a fa~ility. The remedies enumerated in this section do not 

exclude the use of any other remedy which may be available 

under the laws of the state.• 

~ection 23. Section 75-ZD-~08, ~CAt is amended to 

read: 

•75-Zo-408. Penalties for violation of chapter 

civil action by attorney general. {1) (a) Whoever com~ences 

to co1struct or operate a facility without first obtaining a 

certificate required under 75-20-201 or a waiver thereof 

under 75-20-304(2) or having first obtained a certificate• 

constructs, operates 9 or maintains a facility other than in 

compliance with the certificate or violates any other 

provision of this chapter or any rule or order adopted 

thereunder or knowingly sub~lts false information in any 

report, 10-year plan. or application required by this 

ch~pter or rule or order adopted thereunder or causes any of 

the aforementioned acts to occur is liable for a civil 
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penalty of· not more than tto,ooo for each violation. 

(b) Each day of a continuing violation constitutes a 

separate offense. 

(c) The penalty is recoverable in a civil suit brought 

oy the attorney general on behalf of the state in the 

district court of the first judfcial district of Montana. 

(Z) Whoever knowlngl y a_nd willfully violates 

subse:tion (1) shall be fined not more than $10~000 for each 

viGlation or imprisoned for not ~ore than 1 year, or both. 

Each day of a continuing violation constitutes a separate 

offensa. 

{3) In addition to any penalty provided in s~~see~~o~ 

&UbAec~lau (1) or (2)• whenever the department determines 

that a person is violating er-+s-aboa~-~~-v+o+a~e any of the 

provisions of this section, it may refer the matter to the 

attorney general Mho may bring a civil action on behalf of 

the state in the district court of the first judicial 

di st.rl ct of Montana for injunctive or other appropriate 

relief against the violation and to enforce this chapter or 

a certificate issued hereunder. Upon a proper showing. a 

permanent or prel l~inary injunction or temporary restraining 

order shall be granted without bond. 

(4) The department shall also enforce this chaoter and 

bring legal actions to accomplish the enforcement through 

its own legal counsel. 
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1~1 All fines and penalties collected shall be 

deposited in the ~e~me~ed-~~ye"ue-~~"8-~e~-~he-~~e--e~--~~ 

deper~me"~--+~--&e~~"+~tert"g--~h+~--eha~~er s~_g~al 

fund.• 

Section z~. Section 75-20-501, MCA, is a•ended to 

read: 

ft75-Z0-501. Annual long-range plan submitted 

conte1ts --available to public. (1) Each ~~~++~y--eftd--eee~ 

persG~ conte~pldting the construction of a facility within 

this state In the ensuing 10 years shall furnish annually to 

the department for its review a long-range plan for the 

construction and operation of facilities. 

(21 The plan shall be submitted by April 1 of each 

year and must include the following: 

(a) the general location, size, and type of all 

facilities to be owned and operatedL ey-~he-~~~+~~r-e~ 

person-wh~se ~b~a construction is projected to commence 

during the ensuing 10 years, as well as those facilities to 

be rewoved from service during the planning period; 

( o I in the case of utility facilities. a description 

of efforts by the utility or person to coordinate the plan 

with other utilities or pP.rsons so as to provide a 

coordinated regional plan for meeting the en~rqy needs of 

the region; 

{c) a description of the efforts to involve 
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envir~nmental protection and land use planning agencies in 

the planninq process, as well as other efforts to identify 

and minimize environmental problems at the earl lest possible 

stage in the planning process; 

(d) projections of the demand for the service rendered 

by th~ a utility e~-pe~seft and eKplanation of the basis for 

those projections and a description of the manner and extent 

to which the proposed facilities will meet the projected 

demand; and 

(e) additional information that tne board by rule or 

the department on its own initiativ~ or upon the advice of 

interested state agencies might request In order to carry 

out the purposes of this Chapter. 

(31 The plan shall be furnished to the governinq body 

o~ each county in which any facility included in the plan 

under ~2)(a) of this section is proposed to be located and 

made available to the public by the department. The ~t++~ty 

or person shall give public notice throughout the state of 

its olan by filing the plan with the environmental quality 

council, the department of health and environmental 

sciences. the departMent o~ highways, the department of 

public service regulation, the department of state lands, 

the department of fish, wildlife• and parks, 3nd the 

department of commerce. &+tT£en-eftv•~enme~a+-p~o~ee~+en-a"d 

re•oo~ee-~•aftfting-gro~p§--e~d--D~her--+~~ere~t~ lata~ 
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persons may obtain a plan by written request and paym~nt 

the~efor to the department. 

(~J A rural electric cooperative may furnish thP 

department with a copy of the long-range plan and l-year 

work plan required to b~ completed under federal rural 

electrifica~ion requirements in lieu of the long-range plan 

required in subsection {1}. 

(5) No person may file an application for a facility 

unless the facility had been adequately identified in a 

long-range plan at least 2 years prior to acceptance of an 

application by the department.• 

Section 25. Section 75-Z0-502, MCA, is amended to 

r-ead: 

•75-20-502. Study of Included facilitieS• If a Ht•~+~y 

or person lists and Identifies a proposed facility in Its 

plan, submitted pursuant to 15-20-501, as one on which 

construction is proposed to be commenced within the 5-year 

period following submission of ~he plan, the department 

shall commence examination and evaluation of the proposed 

site to determine wh~ther construction of the proposed 

facility would unduly impair the environmental values in 

75-2G-503· This study may be continued until such tiMe as a 

perso~ files an application for a certificate under 

75-20-211. Information gather~d under this section may be 

used to support findings and recommendations required for 
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issuance of a certificate.• 

Section 26. Section 15-20-503, HCA• Is amended to 

read: 

•75-20-503. EnvironMental factors evaluated. In 

evaluating long-range plans, conducting 5-year site reviews, 

and evaluating applications for certificates, the board and 

depart~ent Shall give consideration to the following 1 1st of 

environmental factors• where applfcabley-&~8-mey-&y-~~e-&ed 

~e-~ne-e~~e~~r+e~-ef-~h~s-see~+eft: 

( 11 energy fte<!M• .(J:111lll!iltilnt.ll 

t~t--gr~th-+ft-deas"d-end-~ejee~+en~-ef-nee~ 

t&t--eYe++sb+++~y--end--d~~+re~+~+~y---e~---e+~e~ns~+Ye 

soaree~-o~-ene~,y~ 

tet--sYe+~ab+t+ty---and---des+Peb+~+~y--of--e+~e~net+•e 

soaree~-of-efte~~y-+"-+~-o~-~he-p~o,ed-~ee+++~t 

t~i--promo~+o"a+-eet+Y+t+e~-e~-the--~~+++~r--whteh--mey 

h8Y~-~+~~ft-r+~e-~-~~e-ftee~-~e~-th+s-~ae+++~y~ 

t~t--,ee+a+ty--beftefte+e+--u~e,--ef--the-output-of-th+s 

fee++ftyT--+"etud+n~--+ts--uses--~o---protee~---or---enhenee 

en•+ro~.eft~at-qua++tr~ 

tft--eoft~e~¥et+en--ee~+v+e+e~--wh+eh--eeutd--redaee-the 

need-fer-more-ener~y~ 

t~t--~e,eereh--8et+vtt+e,--of-~he---a~+~+~y---of---ftew 

teehne+o~y----ayat+aB+e---to---+t---whteh---mfght---m+ntm+re 

env+renmen~st-+mpae~~ 
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f2) land use impacts: 

(a) area of land required and ultimate use; 

(b) consistency with areawide state and regional 

use plans; 

land 

(c) consistency with existing and projected nearby 

land use; 

(d) alternative uses of the site; 

in the area, (e) impact on population already 

population attracted by construction 

facility itself; 

or operation of the 

(f, impact of availability of energy from 

facility on growth patterns and population dispersal; 

(g) geologic suitability of the .site or route; 

(h) seiSMologic characteristics; 

(i) construction practices; 

this 

(j) extent of erosion, scouring• wasting of land, both 

at site and as a result of fossil fuel demands of the 

facility; 

(k) corridor design and construction pre~autions for 

transmission lines or aQueducts; 

(1) scenic impacts; 

(~) effects on natural syste~s. wlldlifP.t plant life; 

(~) impacts on important historic architectural, 

arche~logical, and cultural areas and features; 

(~) extent of recreation opportunities and related 
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comp~tible uses; 

(p) public recreation plan for the project; 

{q) public facilities and accommodation; 

se 0275/0Z 

(r) opportunities for joint use with energy-intensive 

industries or other activities to utilize the waste heat 

from facilities; 

(s) faL__[~~iliti~~-d~~Lih~d--la---12=~Q=l~llLniL 

opport unit .i es for using public lands for location of 

facilities whenever as economically practicable as the use 

of private lands and compatible with the requirements of 

this section; 

f 3 t water resources impacts.: 

(a) hydrologic studies of adequacy of water supply and 

impac: of facility on strea•flow~ lakes, and reservoirs; 

(b) hydrologic studies of impact of facilities on 

groundwater; 

(c) cool lng system evaluation, including consideration 

of alternatives; 

(d) inventory of effluents., including physical., 

cheml~al, biological, and radiological characteristics; 

(e) hydrologic studies of effec~s of effluents on 

receiving waters., including mixing characteristi~s of 

recei~ing waters. changed evaporation due to temperature 

differentials, and effect of discharge on bottom sediments; 

(f) relationship to water quality st.andards; 
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(~) effects of changes in quantity and quality on 

water use by otherst includinq both withdrawal and in situ 

uses; 

~h) relationship to projected ~ses; 

(i) relationship to water rights; 

(j) effects on plant and animal life~ including algae, 

m3croinvertebrates, and fish population; 

(k) effects on unique 

ecosystems~ e.g., wetlands; 

(1) ~onitoring progra~s; 

(4) afr quality impacts: 

or otherwise significant 

(a) meteorology--wind direction and velocity, a~bient 

temperature rang~s, precipitation values, inversion 

occurrence, other effe,ts on dlspersioni 

(o, topography~-factors affecting dispersion; 

(c) standards In effect and proj~cted for emissionsi 

(d) design capability to meet stanaards; 

(e) emissions and controls: 

(i) stack design; 

(ii) particulates; 

(iii) sulfur oxides; 

(iv) oxides of nitrogen; and 

( v l heavy JRetals., trace elements., radioactive 

materials, and ~~her toxic substances; 

(f) relationship to present and projected air quality 
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of the area; 

(~) monito~ing program; 

(~) solid wastes impacts: 

(a) solid waste inventory; 

(b) disposal program; 

(c) relationship of disposal practices to 

environmental quality criteria; 

(d) capacity of disposal sites to accep~ projected 

waste loadings; 

(6) radiation impacts: 

(a) land use controls over development and population; 

{D) wastes and associated disposal program for solid~ 

liquid. radioactive• and gaseous wastes; 

(c) analyses and studies of the adequacy of 

enginearing safeguards and operating procedures; 

(O) monitoring--adequacy of devices and sampling 

techni~ues; 

(7) noise impacts: 

(a) construction period levels; 

(b) operational levelsi 

{c) relationship of present and projected noise levels 

to existing efte-pe~eft~+a+-~~+e~e~ noise l~~~ standards; 

read: 

(.1) monitoring--adequacy of devices and methods.• 

Section Z7. Section 75-Z0-1202• MtA, is amended to 
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•75-l0-1202. Definitions. As used in this part and 

75-20-201 

apply: 

through 75-20-203, the following definitions 

( 1) (a) "Nuclear facility" means each plant, unit• o• 

other facility designed for, or capable of•! 

(i) generating 50 megawatts of electricity or more by 

means of nuclear fission?~ 

(il) converting., enriching, fabricating, o• 

reprocessing uranium minerals or nuclear fuelsy~ or 

(iii) storing or disposing of ~adioactive wastes or 

lflaterials from a nuclear facilityt._ 

(b) •naetear Hu~l§KL facility• does not include any 

small-scale facility used solely for educ~tional• research, 

or m~dical purposes not connected with the commercial 

generation of energy. 

(2) "facilityT•£ as defined in 75-20-104t~t~ is 

furth2r defined to include any nuclear facility as defined 

in subsection (l)(a) of this section." 

Section 28. Section 75-20-1205 9 MCA 9 is amended to 

read: 

"15-20-1205. Emergency approval authority invalid for 

nucl e::!r faci1 ities. Notwith~tanding the provisions of 

sabseetto~s-tft-a~d-t3t-of 75-20-304iZlt the boa•d may not 

waive ccmpliance with any of the provisions of this part or 

75-20-201 through 75-20-203 relatinq to certification of a 
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1 nucle~r facility.-

z ~~W-~ID~a Section 29. Effective date. This act is 

3 effective on passage and approval. 

-End-
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SENATE BILL NOo 275 

INTRODUCED BY KEATING, PAVLOVICH, SHAW, TVEIT, 

ABRAMS, SWITZER, DEVLIN, HANSON, KOLSTAD 

A BILe FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

HONTAN~ MAJOR FACILITY SITING ACT; DEFINING COST; REDEFINING 

UTILITY; SPECIFYING THAT A CERTIFICATE OF PUBLIC NEED IS NOT 

REQUI~ED FOR A NONUTILITY FACILITY; DELETING THE REQUIREMENT 

fOR ALTERNATE SITE STUDIES ANO ALTERNATE ENERGY STUDIES; 

REJUCING TIMES ALLOWED FOR EVALUATION OF STUDIES; SPECIFYING 

HOW FEES PAID ARE TO BE USED; DIRECTING FINES AND PENALTIES 

TO BE PAlO TO THE GENERAL FUND; A~ENOING SECTIONS 75-20-102, 

75-20-104, 75-20-105• 75-20-112. 

THRDUSH 75-20-220. T5-20-l22, 

75-2G-304, 75-20-402, 75-20-403, 

75-20-201. 

75-20-301. 

75-20-405, 

75-20-211 

75-20-303, 

75-20-408, 

75-20-501 THROUGH 75-ZD-503, 75-ZD-1202, AND 75-Z0-1205; AND 

PROYI1ING AN IMMEDIATE EFFECTIVE DATe.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~ectlon 1. Section 75-20-102, MCA, is a~ended to read: 

"75-20-102. Policy and legislative findings. (1, It is 

the ~onstltutlonally declared policy of this state to 

maint~in and i~prove a clean and healthful environment for 

prese1t and future generations, to protect the environmental 

life-support system from degradation and prevent 
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SB 0275/02 

unreas,n3ble depletion and degradation of natural resources, 

and to provide for ad•inistration and enforcement to attain 

these objectives. 

(2) The legislature finds that the construction of 

additional power or energy conversion facilities may be 

necessary to Meet the increasing need for electricity, 

energy, and other products and that these facilities have an 

effect on the environment, an I!Rpact on population 

concentration, and an effect on the welfare of the citizens 

of this state. Therefore. it is necessary to ensure that thP. 

location. construction, and operation of power and energy 

conversion facilities will produce minimal adverse effects 

on the environeent and upon the citi~ens of this state by 

provijing that a power or energy conversion facility may not 

be c~~structed or op~rated within this state without a 

certificate of-e"•+~~n•e~a~-eGape~+b+++~y-sft~--~nh~+e--"eed 

acquired pursu~nt to this chapter.• 

Section z. Sect1on 75-20-104• HCA• is amended to read: 

"75-20-104. Definitions. In this chapter, unless the 

conteKt requires otherwise, the following definitions apply: 

(l) "~ddition thereto• means the installation of new 

machinery and equipment which would significantly change the 

conditions under which the facility is operated. 

(2} "Application• 11eans an application for a 

certificate submitted in acco~dance ~ith this chapter and 
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the rules adopted hereunder. 

(3) "Associated facilities• includes but Is not 

limited to transportation links of any kind, aqueducts. 

diversion dams 9 transmission substations, storage ponds, 

reservoirs, and any other device or equipment associated 

w+th the oroduct ion or deli very of the energy forti or 

produ:t produced by a facility 1~~--LD--~QQtADa• except 

that the ter• does not include a facility. 

(4) •Board• means the board of natural resources and 

conservation provided for in 2-15-3302• 

(5) •Board of health• means the board of h9alth and 

envir~nmental sciences provided for in 2-15-2104• 

(6) •Certificate• ~eans the certificate of 

environmental compatibility Q££_1D-1b~-~a~~-gf_a_utility. _a 

~i..t.at.a--llL..iiDltiJ:QDIIilQtii.l._ldlmiiAt.illllity and public need 

issued by the board under this chapter th~t is required for 

the construction or operation of a facility. 

(7) •commence to construct• aeans: 

(a) aoy clearing of land, excavation, construction, or 

other action that would affect the environRent of the site 

or ro"Jte of a facility but does not ~aean changes needed for 

temporary us~ of sites or routes for nonutility purposes or 

uses in securing geological data, including necessary 

borin·s to ascertain foundation conditionsi 

(b) the fracturing of underground formations by any 
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to the possible future 

facility or a facility 

employing geothermal resources out does not include the 

gathering of geological data by boring of test holes or 

other underground exploration• investigation. or 

experi~entation; 

(c) the commencement of e~inent domain proceedings 

under Title 70• chapter 30, for land or rights-of-way upon 

or ov~r which a facility may be constructed; 

(d) the relocation or upgrading of an existing 

(c) of subsection ttet LLLl• facility defined by (b) or 

including 

subsection 

upgrading to a design capacity covered by 

t~8tLlll(b)• except that the terra does not 

inclu:te nor111al •aintenance or repair of an ex i stinq 

facility. 

LllL-!!.~t.!:-Dlfl.illl.L.t..IULI:Ulti1~-.~;g:;,t,-iiW1~L.aL-11U: 

t.l.JR __ DL-I2J:lll:ISZ2U:::=I1ll:ttildd:OD::::G£ I!!f_M;t.f.elleu;..E_OLII:If 

6ULIC.AI.Ullii-Uf112f!Ll~Zll::ZlliLU-.Ellll_a_f;u;llil.lwlC--illiQti.iU;JW 

f.il.~;lll.tx_l~;~t.aUILia-llwlt.illlil& 

f8tL~l •oepartaent• ~eans the department of natural 

resources and conservation provided ¥or in Title z. chapter 

15t part 33. 

t9tLlUl 8 0epartment of health• means the department of 

health and environmental sciences provided for In Title 2, 

chapter 15, part Zl. 

_,_ SB 275 
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tt8tL111 •Facility• means: 

(at except for crude oil and natural gas refineries, 

and facilities and associated facilities designed for or 

capable of producing. gathering, processing, transmitting, 

transporting, or distributing crude oil or natural gas. and 

those facilities subject to The Montana Strip and 

Underground Hine Recla•ation ACtt each plantt unitt or other 

facility and associated facilities designed for or capable 

of: 

(i) generatinG 50 megawatts of electricity or more or 

any artjition thereto£ texcept pollution control facl lities 

appro~ed by the department of health and environmental 

sciences added to an existing plantt--ftev~~~--an--ee~~-e~ed 

ees~-t~-e~eess-of-•~e--+•~+eft; 

(ii) producing 25 million cubic feet or more of 

Q!RilL~I-CYall~ gas derived fro~ coal per day or any 

addition thereto hav+~~-e"-es~mete~-ee~~-+"-exeess-of-•~e 

•++~•~~; 

(iii} producing 25t000 barrels of liquid hydrocarbon 

products per day or r,ore or any addition thereto ha¥+ft~-en 

es~+eeted-ees~-+n-e~ees~-e~-•l&-m++~+en; 

(iv) enriching uranium m1nerals or any addition thereto 

hew+"~-an-es~+-eted-eos~-+n-e•e~~-e~-ale-m•+~+eft; or 

(v) utilizing or converting 5Qo,ooo tons of coal per 

year or more or any addition thereto hew+"~-an-e~~+~e~ed 
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e~s~-r~-exee~-~f-•+e-m++~~oft; 

(b) each electric transmission line and associated 

facilities of a design capacity of ~ore than &9 llS 

kllovolts?-exeep~-~he~-~he-~P•-e&es-ne~-•ne+~4e-eft-e~ee~P+e 

~rens~+ss+en-•+fte-and--e§see+a~ed--~Ae+~+~+e§--ef--e--ees+~ 

eapacf~y--o~-~~9-k+loYe+~~-er-+ess and ~~b4D 10 miles e~ 

t@SS in length; 

(c) each pipeline and associated facilities designed 

for or capable of transporting gas (except for natural gas), 

water, or liquid hydrocarbon products fro• or to a facility 

lo~atej ~ithin or ~ithout this state of the size indicated 

in subsection t~8tLlll(a) of this section; 

(d) any use of geother~al resources, Including the use 

of u~derqround space in existence or to be created, for the 

creation, use 9 or conversion of energy, designed for or 

capable of producing geothermally derived power equivalent 

to 25 million Btu per hour or more or any addition thereto 

h&Y+~~-e~-es~~m~~ed-ees~-+ft-~~eess-ef-~~§8y888; 

(e) any underground in ~itu gasification of coal. 

ttitLlZl "Person" means any individual, group, firm• 

partnership, corp.orat ion, cooperative., association, 

gover1.nent subaivision, government agencyt local government, 

or ~t~er organization or entity. 

tiit!lll "Transmission substation" means any structure, 

devicey or ~quipment 3ssemblagey commonly located and 
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desig1ed for voltage regulation. circuit protectiony or 

switching necessary Yor the construction or operation of a 

proposed transmission line. 

tt-3-tUU "Utll ity• ~neans f!lny--per~e-r.--e,.~eged--1-,--erty 

espe~--&~--~e--~red~e~+en?--~~o~ege.--~e+ey--de+TweryT--er 

•.rn+§"+n~-e~-nee~y-e~ee~r+e+~yy-qe~y-hydre~erben--p~odae~~Y 

or--eft~rgy--+ft--eny--~er•--for--u+t+me~e-~Hh++e-u~e a_ge~gn 

fl.lf.Diliilillll~lOilL-IIIllbill-l!lm1.iiD.A..-illlll-~llblliiO.:L_:t.ll_c.a:t.JI_llf 

LliWJ:II--!:1.1:-LSitll..l:il.lllll.ilt.illlLJl¥-ii..Uil:t.ll-11~~~ CJIQU] il:t.l!U 

ll.Wl.)f-DL-I!LII:t.liiO.UlL..fl:ml __ c;QIUI!It.Ullla __ t.b r o• •Qb-il __ gu ar a at lllld 

lllHlllll!lll!-llLUUii;Jl-ia-il-llil!.lla-UI:ll.ic;IL.iiLJiil• • 

Section 3. Section 75-20-1059 ~CA• is amended to read: 

"75-20-105. Adoption of rules. The board ~ay adopt 

rules implementing the provisions of this chapter~-+ne+Hd+n~ 

ba~- .. ~~-++-+~ed-to• 

t~t--ra+es--~eve~~+ft~---the---for•---e~d---e&ft~e"t---o~ 

epp++ee~-t .... st 

t~t--ra+es--~ar~her~-d~+n+n~--~he--~er•s--~ed-+n-th+s 

...... ,.~ .. t 

t~t--r~~~-~evern+~~-~he-~orm-a"e-eoft~ent-of-+on~-raft~~ 

p+enltt 

flt"t--any-e~her-ra-1-e-s-the-l!teere-eeft~+tjeP,--,eeeS!U!II""f--+!a 

eteeompf-Tsh-1!he-JtttPpHe-s-en~--.,ejee~+¥e~-o~->t-hTs-ehi!IJ114!:e.P•" 

Section 4• Secti-on 75-20-112t HCA, Is a•ended to read: 

•75-20-112. Moneys to -:earmarked revenue fund. All 
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feeST-eexesy--~+nesy--end--pene•t+es collected under this 

chapter shall be deposited In the earmarked revenue fund for 

use by the de~artment in carrying out its function~ and 

respo~sibilities under this chapter.• 

$action 5. Section 75-20-201, MCAt is amended to read: 

•7~-20-201. Certificate required operation in 

confor;nance approval bV popular vote of certificate for 

,nuclear facility. (1) A person may not commence to construct 

a facility in the state without first applyin9 for and 

obtaining a certificate e¥-eftw••&ftM~ftt~+-eompe~+&+~~~y-an~ 

pab++e-fteed issued with respect to the facility by the 

board. 

(2) A facility with respect to which a certificate is 

issued may not thereafter be constructed, operated, or 

.aintained except in conformity with the certificate and any 

terms. conditions, and modifications contained therein. 

(3) A certificate may only be issued pursuant to this 

chapt2r. 

(~» If the board decides to issue a certificate for a 

nuclear facility, it shall report such recommendation to the 

applic~nt and .ay not issue the certificate until such 

recom~endation is approved by a majority of the voters in a 

statewide electJon called by initiati.ve or- referendum 

according to the laws of thJs state.• 

Section 6. Section 75-20-211~ MC·A, is aaended to read: 

-B- SB 275 
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"15-20-Zll. Application filing and contents 

proof of service and notice. (1) (a} An applicant shall file 

with the department and depart.ent of health a joint 

appli:ation for a certificate under this chapter and for the 

per~it~ required under the laws administered by the 

depart~ent of health and the board of health In such form as 

the b~ard requires under applicable rules. containing the 

following infor~ation: 

(i) a description of the location and of the facility 

to be built thereon; 

Cii) a summary of any studies which have been made of 

the environmental impact of the facility; 

1T+Tt-e-s~e~men~-e~p+eTftT"g-~he-~ee~-fep-~he-fee+~+~yt 

Ll.lll..A..SIAIEIIE.Il.I-El.eUitiiWi_Illf.JiiEElLf.Q&..ItiE-Elt.ULlll.& 

If...A..LI IlLli:U. 

'f;.•ttlli::tUlf:l_fllL __ _ra~:llillu ___ l!ur.J: i bed ln 

12=ZQ=lQiillli~l~ a dPscription of reasonable alternate 

locations for the proposed facility• a general description 

of the comparative merits and detriments of each location 

subMitted, and a statement of the reasons why the primary 

proposed loc3tion is best suited for the facility; 

'f•tt~ baseline data for the ,.rT~~y---end 

Teesonebte-s~~erna~e-~eee~+en§ locatiQQ; 

tv~tt~~l at the appl icant•s option, an ~nvironmental 

study ~lan to satisfy the requirements of this ch~pter; and 
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t~+;.tt%%11~1 such other ~~ot information as the 

applicant eens+ders-re~eWAft~ ~ubmi~ or as the board and 

board of health by order or rule or the depart~ent and 

departDent of health by order or rule may require. 

(0) A copy or copies of the studies referred to in 

subsection ClJCaiCii I above shall be filed with the 

department. if ordered. and shall be available for public 

i nspec't I on. 

(2J An application may consist of an application for 

two or more facilities in combination which are physically 

and directly attached to each other and are operatlonalty a 

single operating entity. 

(3) An application shall be accompanied by proof of 

service of a copy of the application on the chief executive 

offic~r of each unit of local government • county 

commissioner, city or county planning boards9 and federal 

aqencies ~hargad with the duty of protecting the environment 

or of planning land use in the area in Hhlch any portion of 

the Jroposed facility may be located• he~~-as-~r+mer++y-8nd 

ss--~+~e~"s~+we+y--~Pe~~~ed and on the following 

govern~ent agencies: 

(.'3) environmental quality council; 

(bJ department of public service regulation; 

(c) department of fish, wildlife, and parks; 

(d) department of state lands; 

-1o-

state 

SB Z75 



1 

2 

3 

" 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

te) department of commerce; 

(f) department of highways; 

(~) department of revenue. 

SB 0275/02 

(4) The copy of the application shall be accompanied 

by a notice specifying the date on or about ~hich the 

application is to be file~. 

(5) An aoplication shall also be acco•panied by proof 

that ~ubl ic notice thereof was given to persons residing In 

the ar~3 8r--e+t~rne~Tve-er~s~ in which any portion of the 

propos~d facility may be locatedt by publication of a 

sumDary of the application in tho~e newspapers that will 

substantially inform those persons of the ap~lication.• 

Section 1. Section 75-20-212 1 MCA. is amended to read: 

•75-20-212. Cure for failure of service. fneSve~~en~ 

feT•a~e Eallu~e of service on or notice to any of the 

municipalities, government agencies, or per~ons identified 

in 75-20-211(3) and (5) may be cured pursuant to orders of 

the de~artment designed to afford them adequate notice to 

enable their effective participation in the proceeding.• 

Section B. Section 75-20-213 9 MC~ 9 is a~ended to read: 

N75-Z0-213. Supplemental mat~rial -- amendments. (1) 

An application for an amendment of an ap?lication or a 

certificate shall be in such for~ and contain such 

infor~ation as the board by rule or the department by order 

prescribes. Notice of such an application shall be given as 
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set for~h in (3), (4)• and (5) of 75-20-211. 

(2) An application may be amended by an applicant any 

time prior to the department•s recommendation. It the 

propo~ed amendment is such that it prevents the department, 

the department of health, or the agencies listed in 

75-20-216(5) from carrying out their duties and 

respo1sibiJities under this chapter, the department may 

require such additional filing fees as the department 

de~e~•~"e~ ~uae~a-the_a~n~~ necessary•-e~-~he 

dep8rtme"t-m8y-~~qbTre-e-ftew-spp++ee~+&ft-Sftd-~+~Tng-fee. 

(J) The applicant shall submit supplemental material 

in a timely manner as requested by the department or as 

offerej by the applicant to explalnt supportt or provide th@ 

detail with respect to an item described In the original 

application, without filing an application for an amendMent. 

The dep~rtment•s determination dS te whether infor•ation is 

suppl~mental or wh~ther an application for amendment is 

required shall be conclusive.• 

Section 9. Section 75-20-21~, HCA, is amended to reAd: 

•75-20-214. No~lce of Intent to file. A potential 

applicant for a certificate say file a notice of intent to 

file 3n application for a certificate for a facility defined 

in 7S-Z0-104ft8t'Lll at least 12 month• prior to tne actual 

fllin1 of an application. The notice of intent shall specify 

the type and size of facility to be applied fort Its 
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pPef~~ed location• e-~e~e~*'~+on-&f-reese"eb~e-e+terne~ye 

~ea~+e"sy and such axallable_aod rele~ information as 

the Doard bY rule or depart.ent by order requires. An 

applicant co•plying with this section is entitled to a S~ 

reduc~ion of the filing fee required under 75-20-215." 

Section to. Section 75-Z0-215, MCAt Is a•ended to 

read: 

•75-Z0-215. Filing fee-- accountability-- refund 

use. (1) (a) A filing fee shall be deposited in the 

ear•arked revenue fund for the use of the department in 

administering this chapter. The applicant shall pay to the 

depart~ent a filing fee as provided in this section based 

upon the department•s estimated costs of processing the 

appli:ation unoer this chapter, but which shall not exceed 

the following scale based upon the estimated cost of the 

facility: 

(i) Z% of any estimated cost up to Sl million; plus 

CiiJ 1% of any estimated cost over $1 million and up to 

$20 million; plus 

(iiiJ 0.5, of any estiMated cost over $20 million and 

up to 5100 mill ion; plus 

(ivJ o.z~~ of any amount of estimated cost over SlOO 

milli3n and up to $300 millloni plus 

(v) .125~ of any amount of esti•ated cost over S300 

~illionw Uf-IDLtl-aLLLIOKl~~ 
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Ld.l-£~-I!Llllll'-lllls:wni...llYer S! b.i.lli.l!ll.o. 

(b) The depart~ent may-a~tew-tft-+t~-dt~eret+e~ ab4ll 

gc~ot a credit against the fee payable under this section 

for the development of infor•ation or providing of services 

required hereunder or required for preparation of an 

environ•ental impact state~~ent under the Montana or national 

environmental policy acts. The applicant may sub~it the 

infor•atlon to the departaent together with an accounting o~ 

the eKpenses incurred in preparing the information. The 

department shall evaluate the applicability, validity 9 and 

usefulness of the data and determine the amount which may be 

credited against the filing tee payable under this section. 

Upon 30 days' notice to the applicant, this credit •ay at 

any ti~e be reduced if the department ~e~erm+nes ~uaeots 

tD--tbe--AUAll~4Q1 that it Is necessary to carry out its 

responsibilities under this chapter. 

(2) (a) The department may contract with an applicant 

for the development of information~ provision of services 

and payment of fees required under this chapter. The 

contrJct may continue an aqre~ment entered into pursuant to 

75-Z0-106. Pay~ents made to the department under such a 

contr1ct shall be credited against the fee payable 

hereu1der. Notwithstanding the provisions of this section. 

the revenue derived fro~ the filing fee must be sufficient 

to en~ble the department• the department of health, the 
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board. the board of health• and the agencies listed in 

75-20-210(5) to carry out their responsibilities under this 

chap~~r. The depcrtment may amend a contract to require 

additional payments for necessary expenses up to the limits 

set f~rth in subsection (l)(a) above upon 30 days' notice to 

tha applicant. The department and ap~licant may enter into 

a contract which exceeds the scale provided in subsection 

(1J(a). 

(OJ If a contract is not entered into. the applicant 

shdll pay the filing fee fn Installments in accordance with 

a sc.1edu1 e of Install -.ents developed by the department• 

provided that no one install.ent may exceed 20% of the total 

filing fee provided for in subsection (11• 

(3) The esti~ated cost of upgrading an existing 

trans•ission substation •ay not be included in the estimated 

cost of a proposed facility for the purpose of calculating a 

filing fee. 

(4) If an application consists of a combination of two 

or aore facilities. the filing fee shall be based on the 

total estimated cost of the coMbined facilities. 

(5) The applicant is entitled to an accounting of 

moneys expended and to a refund with Jn~erest at the rata of 

6= a year of that portion of the filing fee not ex~ended by 

its the d~part•ent In caTrying ~ 

this chapter. A refund mall 
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administrative and judicial reaedles have been exhausted by 

all parties to the certification proceedings. 

(O) The revenues derived from filing fees shall be 

used by the department In cOMpiling the inforMation required 

for rendering a decision on a certificate and for carrying 

out its and the board's other responsibilities under this 

chapter.• 

Section 11. Section 15-Z0-216, MCA. Is aMended to 

read:: 

"75-ZO-Zl6· Study• evaluation, and report on proposed 

facility-- assistance by other agencies. (1) After receipt 

of an application, the department and department of health 

shall ~ithin 90 days notify the applicant in writing that: 

(a) the application Is in compliance and is accepted 

as complete; or 

(b) the application is not in comptiance and list the 

deficiencies therein; and upon correction of these 

deficiencies and resubmlssion by the appl icant. the 

departaent and depart•ent of health shall within 30 days 

notify the applicant in writing that the application is in 

co•pliance and Is accepted as complete. 

(2) upon receipt of an 

75-2D-211 through 75-20-215• 

app li cat.l on 

and this 

coooplying with 

section..- the 

department shall coamence an intensive study and evaluation 

of the propo5ed facility and its effects, consideriAg all 
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appli:able criteria listed in 75-Zo-301 and 75-Z0-503 and 

the department of health shall co•mence a study to enable It 

or the board of health to issue a decision, opinion. order, 

certification, or per•lt as provided In subsection (3)• Th~ 

depart~ent and department of health shall use 9 to the extent 

they consider applicable, valid and useful existing studies 

and reports submitted by the applicant or compiled by a 

state or federal agency. 

(3) The depart•ent of health aod-tba_b~rd of be4l£b 

shalt within 1 year following the date of acceptance of an 

appli;ation eftd-the-board-of-~ee+~h-er-de~~r~~en~-8~-hee+~~T 

+f-a~~+eaa~ey-•+~~+ft--an--eftft+~ene~--6--een~hs issue any 

decision. opinion 9 order, certification, or permit required 

under the laws ad•inistered by the department of health or 

the ~~ard of health and this chapter. The department of 

health and the board of health shall determine compliance 

with all standards, permit requirements, and implementation 

plans u~der their Jurisdiction for the pr+Wiery---end 

ree~~~h•e--e~e~fta~--~eea~+en~ ~tign in their decision, 

opinion, order, certification, or permit. The decision., 

opinion, order, certification, or per•lt, with or without 

conditions, is conclusive on all matters that the depart~ent 

of health and board of health administer, and any of the 

c.rit.'eri a specified in subsections (lJ through (T) of 

75-20-SO~ th~ are a part of the determinations made under 
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the laws administered by the depart•ent of health and the 

board of health. Although the decision, opinion, order, 

certification. or permit issued under this subsection is 

conclusive, the board retains authority to •ake 

determination required under 75-20-30l(Z)te'~· 

the 

The 

decision, opinion. order, certification, or permit of the 

department of health or the board of health satisfies the 

revle~ require•ents by those agencies and shall be 

acceptable in lieu of an environmental iMpact state•ent 

under the Montana Environmental Policy Act. A copy of the 

decision, opinion, order• certification, or permit shall be 

serve1 upon the departMent and the board en8--~h8+~--be 

~~~ee--as--pert--of--the+r--~+na~-~+~-~e+ee~+en-pr~e~$. 

Prior to the issuance of a preli•inary decision by the 

department of health and pursuant to rules adopted by the 

board of health 9 the department of health shall provide an 

opportunity for public review and comment. 

(~) Within @~-•enths 1-X~aL following acceptance of an 

application for a facility as defined in tst-sft~-t8t-e# 

75-20-104fi8tilll end-fer-e-fee+~+ty-e~-d~f+ned-+n--t~t--end 

tet--~f--~5-~8-i9~ti9t-w~+e~-f5-Mere-then-,8-a++e~-+n-+en~th 

and-.tt~tn-+-rear-fer-a-fae+++tr-a~-deffned-tn-t&t--~d--tet 

ef--~5-~8-~8~fi8t--wh+eft--T~-38-m++e~-or-+ess-~n-+eng~h 9 the 

depart~ent shall make a report to the board which shall 

contain the c:lepartment•s studies, evaluations• 
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reeo••anftae+Oft~Y other pertinent documPnts resulting from 

its study and evaluation• and an environmental impact 

state~ent or analysis1-if--aa¥£ prepared pursuant to the 

Honta!la Environaental Policy Acta•---+f--enyw--+~--~h~ 

&p~~~etTen-~s-~er-a-e~~+nee•e"-~-~we-e~-mo~e--~ee~~~Tes. 

the~deps~~•en~-sha+~-eeke-+~s-re~er~-~-~~e-heard-w+*h+n-~he 

~reeter--o~-~he-~~enq~~--o~--~+~--~rev+Ged--~or--+ft--~h+5 

saDsee~+on-for-e+~~e~-e~-~he-~ee+~+t+esw 

{5, The depart•ents of highways; co••erce; fish• 

wildlife, and parks; state lands; revenue; and public 

service regulation shall report to the departaaent 

information relating to the impact of the proposed site on 

each department•s area of expertise. ~he-repGr~-•ay-+fte~ 

~p+n+en~-e~-te-the-edv+sab+tttr--~f--~~en~+ftgy--d•ftf+n~--e~ 

.od+#~+~!--~he--eer~T#+ee~e• The department shall allocate 

funds obtained from filing fees to 

reports to reimburse the• for 

the departments making 

the costs of compiling 

inforaation and issuinq the required report.• 

Section 12. Section 75-20-217, HCA• is aMended to 

read: 

•75-20-211. Voiding an application. An. application may 

be vo i ded.,--fgl].g~Uag__D.Qtiu_IL_an~ti&Dlll!-fliC--il 

bi1.U~& by the depar,t- ¥~: 

(,L). a.ny 11aterial a<:~G kA<tWi"9,lY false stat>-e'"' in th& 

appl·i.cat.i on or In acc0lllj>ail¥J,ng st-nts or s1ludi es 
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required of the applicant; 

(2) failure to file an application In substantially 

the form and content required by this chapter and the rules 

adopted thereunder; or 

(3) failure to deposit the ¥illng fee as provided In 

75-20-215.• 

Section 13. Section 75-20-218, MCA, Is am~nded to 

read: 

•75-20-218. Hearing date -- location -- departMent to 

act ~s staff -- hearings to be held jointly. (1) Upon 

rece b t of the department•s report SUbMitted under 

75-20-216• the board shall set a data for a hearing to begin 

not more than 120 days after the receipt. Except for those 

hearings Involving applications submitted for facilities as 

defined In (b) and (c) of. 75-Z0-104t+&tLLll• certification 

heari1gs shall be conducted by the board in the county seat 

of lewis and Clark County or the county in which the 

facility or the greater portion thereof is to be loc3ted. 

(2) Except as provided in 7~-20-ZZ1(2), the departMent 

shall act as the sta~f for the board throughout the 

deci si onmak i ng process and the board may request the 

department to present testi~ony or cross-exa•ine witnesses 

as the board consld~rs necessary and apprupriate. 

(3) At the request of the appll cant. tne 4eparttnen~ of 

health and the board of health shaH hold any. r"quired 
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per11it hearings required under laws administered by those 

agenci~s In conjunction with the board certification 

heari~g. In such a conjunctive hearing the tiMe periods 

established for reviewing an application and for issuing a 

decision on certification of a proposed facility under this 

chapter supersede the ti•e periods specified in other laws 

administered by the department of health and the board of 

health.• 

Section 14• Section 15-Zo-219• MCA, Is aMended to 

read: 

•75-20-219. Amendments to a certificate. (1) Within 30 

days after notice of an amend•ent to a certificate is giyen 

as set forth In 75-20-213(1)• including notice to all active 

parties to the original proceeding. the department shall 

deterMine whether the proposed change in the facility would 

result in any material increase in any environmental impact 

of the facility or a substantial ch3nge in the location o~ 

a~t--~~--a-per~+on-e*-~~e-fae~•+~y-e•he~-~~en-a•-~~v+8ed-+~ 

the-s~~ernetes a~ set forth in the original application. If 

the depdrtment determines that the proposed change would 

result in any material increase in any environmental impact 

of the facility or a substantial change in the location of 

et~-&~-a-po~~+on-o~ the facility, the board shall hold a 

hParing in the same manner a~ a hearing is held on an 

appl ic~ti on for a certificate. After hearing, the board 
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shall grantr deny• or Modify the amendment with such 

conditions as it deems appropriate. 

(2) In those cases where the department deter•ines 

that the proposed change In the facility would not result in 

<~ny llaterial increase in any environ~~ntal i~pact or would 

not be a substantial chan9e in the location ef--e~+--or--e 

per~~~ of the facility, the board shall automa~lcally grant 

the a~end•ent either as applied for or upon such terms or 

conditions as the board considers appropriate unless the 

depart~ent~s determination is appealed to the bo~rd within 

15 days after notice of the department•s determination is 

given. 

(3) If the department or th~ board under subsection 

(4) determines that a hearing is required because the 

proposed change would result in any material increase in any 

environmental impact of the facility or a substantial change 

in t~e location e~--a++-er-e-port+on of the facility. the 

appl i:::1nt has the burden of st • .:1wing by clear and convincing 

evidence that the amendment should be granted. 

(4) If the depart~ent determines that the proposed 

change in the facility would not result in e"y ~ material 

increase in any environmental impact or would not be a 

subst~nt_ i al change in the 1 ocat ion ef'-sJ.~-or--e--l"or"'tTo~ of 

the facility, and a hearing is required because the 

de~artment•~ determination is appealed to the board as 

-22- ss 275 



1 

2 

3 

~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

H 

15 

16 

17 

18 

19 

zo 

21 

22 

23 

z~ 

25 

SB 0215/02 

providad in subsection (2), th~ appellant has the burden of 

showi1~ by clear ?.nd convincing evidence that the proposed 

change in the facility would result in ert-y a material 

incre~se In any environmental impact of the facility or a 

subst3ntial change in th~ location ~-8~•-~e-pe~~+eft of 

tOe- f3cility e~h~-~h&rt-a~-~re¥+8e8-+n--~he--8~~er"a~es--se~ 

~cr~h-+n-~fte-erTgTna+-epp++ee~Ton. 

(5) If an aMendment is required to a certificate which 

would affect. amend• alter or MOdify a decision, opinion, 

order, certification, or permit issued by the department of 

healt1 or board of health, such amendment MUst be processed 

under the applicable statutes administered by the department 

of health or board of health.• 

Section 15. Section 75-20-220• ~CA9 is aMended to 

read: 

"'75-20-220. Hearing e1(a.JBiner -- restrictions 

duties. ( l) If the board appoints a hearing examiner to 

conduct any certification proceedings under this chapter. 

the hearing examiner may not be a member of the board• an 

e•ployee of the departMenty or a member or e•ployee of the 

departm-ent of health o-r board of health. A he.aring examinery 

if any. sha-11 tte appointed by the board within 20 days after 

the dej).artment .. s repo·rt has beell filed with the board. If a 

hear I flg I s held bef·or• the boa.-:d <rl' h&al tl1 <>r tf>e de!>artM91lt 

of healtht the board an~ ~ board of health or the 
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department of health shall mutually agree on the appointment 

of a hearing ~xaminer to preside at both hearings. 

(2) A prehearing conference shall be held following 

notic2 w!thin 60 days after the departaent•s report has been 

filed with the board. 

(3) The prehearing conference shall b@ organized and 

supervfsed by the hearing examiner. 

(4) The prehearlng conference shall be directed toward 

a det~rmination of the issues presented by the application. 

the department•s report 7 and an identification of the 

~ltnesses and documentary exhibits to be presented by the 

active parties who intend to participate in the hearing. 

(St The hearing exa~iner shall require the active 

parties to submit, In writing. and serve upon the other 

active parties, all direct testi•ony which they propose and 

any studies 9 investfgations 9 reports. or other exhibits that 

any active party 

writt~n exhibits 

wishes 

and any 

the board to consider. These 

docu.ants that the board itself 

wishes to use or rely on shall be sub•itted and served in 

like manner, at least 20 days prior to the date set for the 

hearing. For good cause shown, the hearing e.xamlner Wlay 

allow the introduction of new evidence at any tiMe• 

(!t.) The hearing e,;a11iner shall allow discovery which 

shall be CotRpleted bef'ore the commence11ent of the hear·ing-. 

upon good cause shown and under such other condit·i·ons as th~ 
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heari~~ exa•iner shall prescribe. 

I 71 Publ i c witnesses and other interested public 

parties may appear and present oral testimony at the ~earing 

or submit written testimony to the hearing examiner at the 

time of their appearance. These witnesses are subject to 

cross-examination. 

(B) The hearing exa~iner shall issue a prehearlng 

order specifying the issues of fact and of law~ identifying 

the witnesses of the active parties, naming the public 

witnesses and other Interested parties who have sub~itted 

written testimony in lieu of appearance, outlining the order 

in which the hearing shall proceed~ setting forth those 

section 75-20-301 criteria as to which no issue of fact or 

law has been raised which are to be conclusively presu~ed 

and ~re not subject to further proof except for good cause 

shown- and any other special rules to expedite the hearing 

which the hearing examiner shall adopt with the approval of 

the b~~rd. 

C~) At the conclusion of the hearing, the hearinq 

examinar shall declare the hearing closed and shall, within 

60 days of that date, prepare an~ suomit to the board and in 

th~ case of a conjunctive hearing~ within 90 days to the 

board and the board of health or department of health 

proposad findings of fact• conclusions of law. und a 

reco~~ended decision. 

-25- 58 275 

1 

z 
3 

4 

5 

6 

7 

B 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 

2l 

23 

24 

Z5 

SB 0275/02 

I L 0) The hearing examiner appointed to conduct a 

this certification proceeding under 

that the time of the proceeding, 

filed with department•s report Is 

chapter shall insure 

from the date the 

the boa.rd until the 

recommended report and order of the examiner is filed with 

the board, does not exceed 9 6 calendar months unless 

extended by the board for good cause. 

(11) The board or hearing examiner may waive all or a 

portion of the procedures set forth In subsections (2) 

through (8) of this section to expedite the hearing for a 

facility when the department has recommended approval of a 

facility and no objections have been filed.• 

Section 16. Section 75-20-222y MC- 9 is amended to 

read: 

"75-20-222. 

evidence 

investigations, 

Record of hearing -- procedure 

burden of proof. ( 1) Any 

reports• or other documentary 

rules of 

studies~ 

evidence~ 

including those prepared by the d~partment 9 which any party 

~ishes the board to consider or which the board itself 

expects to utilize or rely upon shall be made a part of the 

record. 

(l) A record shall be made of the nearing and of all 

testi~ony taken. 

(3) In a certification proc@eding held under this 

chapter~ the applicant has the burden of showing by clear 
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and cOilVincing evidence that the appl icatlon should be 

granted and that the criteria of 75-20-301 are met. 

(4) All proceedings under this chapter are governed by 

the procedures set forth in this chapter, the procedural 

rules adopted by the board9 and th~ Montana Rules of 

Evide1ce unless one or more rules of evidence are waived by 

tha hearing examiner upon a showing of gooo cause by one or 

more of the parties to the hearing• No other rules of 

procedure or evidence shall apply except that the contested 

case procedures of the Montana Administrative Procedure Act 

shall apply If not In conflict with the procedures set forth 

in this chapter or--~he--~ree@~Hrft~--ra~e~--edopted--by--~he 

beard.• 

Section IT. Section 75-20-301. ~CA~ is amended to 

read: 

N75-Z0-301. Decision of board findings necessary 

for certification. (1) Within 60 days after submission of 

the recoMmended decision by the hearing examiner. the board 

shall •dke complete findings, issue an opinion, and render a 

decision upon the record 7 either granting or denying the 

application as filed or granting it upon such ter~s, 

conditions, or modifications of the construction. operation. 

or maintenance of the facility as the board considers 

appropriate. 

(.Z) The board may not grant a certificate either as 
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proposed by the applicant or as 8odlfied by the board unless 

it shall find and determine: 

(a) the basis of the need for the f~cility£-if_A 

utLlLt~_fakLlit¥; 

(b) the nature of the probable environmental impact; 

(c) that the facility represents the minlmu~ advers~ 

envir~nmental impact, considering the state of ~vailable 

technology ftftd--~he--fte~~r~--snd--ee8"em+e~--ftf-~he-wer+e~~ 

e+~er~e~+•es; 

(d) each of the criteria listed in 75-20-503; 

CeJ in the case of an electric, gasy or liquid 

transmission line or aqueduct: 

( i J what part. If any, of the line or aqueduct shall 

be located underground; 

(il) that the facility is consistent with regional 

plans ~or expansion of the appropriate grid of the utility 

syste~s servinq the state &ftd---?~~e*eeftftee~ed---u~~++~y 

"Sys~e~~ts; and 

{iii) that the facility will serve the interests of 

utility system economy and reliability; 

(f) that the location of the facility as proposed 

conforms to applicable state &ft4-~ea+ laws and regulations 

issued thereundery-exeep~-~he~-~he-heer~-mey-refase-~&-ft~~+y 

srty-nest-t8w-er-re~Ottet:+ert-+f-Ho-f+..-<fs-t:""" .. -"s•el'!'++elf--t:e 

~he-p~o"esee-•se•~+~yy-the-+ew-e~-pe~~+e~+e"-+s-~~eesene~+y 
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res~rfet+ve--+n--v+ew-ef-t~e-e~+sttng-~eehne•~gyy-e~-~ee~&r~ 

of-eost-o~-ee~no.+esy-er-o~-~he-nee~~-ef-eeftsHmers•--•he~her 

~neseee---+ns+de---or---o~s+de--o~--th~--d~~~~y--e~~eeted 

geve~•en~-5ahd+•+s+ons; 

(g) that the facility will serve the public Interest• 

eonwen+eneey-&nd-neeess+~y; 

fh) that the department of health or board of health 

have issued a decision, opinion• order. certification. or 

permit as required by 75-20-216(3); and 

( i l tl!.LUs;illlil:li-l!li!:.J:illalL.io_I2.:Zll:lllilUUJU._ that 

the ~·~e of publl c 1 ands for location of the facill ty was 

evaluated and public lands were selected whenever their use 

is a~ economically practicable as the use of private lands 

and conpatible with the environmental criteria listed in 

7S-20-503• 

(3) In determining that the faclllty1-If-A-UIILLLI.. 

will ierve the public interesty-c&n•eftrenee.--e~d--~ee~~~+~y 

under subsection (Z)(g) of this section, the board shall 

consi1er: 

(a) the items listed In subsections (2)(a) and (2)(b) 

of this section; 

(b) the benefits to the applicant and the state 

resulting fro~ the proposed facility; 

(c) the effects of the economic activity resulting 

from tne proposed facility; an~ 
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(d) the effects of the proposed facility on the public 

health, welfare, and safety.~ 

tet--sfty-e~he~-fe~er&-~a~-+~-eon~+de•s-re~e~ftft~w 

(4) Considerations of needy public need• or public 

convenience and necessity and deMonstration thereof by the 

appli:ant shall apply only to utility facilities.• 

Section 18. Section 75-20-303t MCA• is amended to 

read: 

•75-ZO-J03. Opinion issued with decision -- contents. 

(1) In renderinq a decision on an application for a 

certificate• the board shall issue an opinion stating its 

rP.asons for the action taken. 

t~t--~f--~he-b~er~-hes-fe~n~-~he~-eny-Pe~+ena~-er-~eee~ 

~ew-er-re~u~e~+e~-Nh+eft-weu~d--&e--e~herw+se--e,pt•eab+e--+s 

uft~e~~one~•y--res~r+e~+ve--par~u&ftt--te--~§-~8-~et~ttFty-+t 

she~+-s~te-+~-+ts-ep+~+eft-the-re8sens-~h~eForw 

t~tLll Any certificate issued by t~e board shall 

include the following: 

(a) an environment~l evaluation statement related to 

the f~cility beinq certified. The stateMent shall include 

but n~t be limited to analysis of th~ following information: 

(i) the environmental impact of the proposed facility; 

(ii) any adverse ~nvironmental effects which cannot be 

avoid~d by issudnce of the certificat~; 

(iii) problems and objections raised by other federal 
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fYtLi~l a plan for monitoring environmental effects of 

the proposed facility; and 

t~+ti¥1 ~time limit as provided in subsection t~t 

LJlY during which construction of the facility must be 

compJ~ted; 

(bl a statement signed by the applicant showing 

agree~ent to comply with the requirements of this chapter 

and the conditions of the certificate. 

t'rt.C..U The 

certificate the 

board shall 

following 

issue 

time 

as 

1 i mi ts 

construction of a facility must be completed: 

part of 

during 

the 

which 

(a) For a faeility as defined In (b) er--tet of 

75-20-104t~t.(.lll that is more than 30 miles in length• the 

ti~e limit is 10 years. 

(b) For a facility as defined In (b) or--tet of 

75-20-104t~t.(.lll that is 30 mil@s or less in length• the 

time liMit is 5 years. 

(c) The time limit shall be extended for perioos of 2 

years each upon a showing by the applicant to the board that 

a g'od faith effort is beinq undert3ken to conplete 

construction. ~nder this subsection• a good faith effort to 

compl~te construction includes the process of acquiring any 

necessary state or federal permit or certificate for the 
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facility and the process of judicial review of any such 

permit or certificate. 

t~t.C.~l Tne provisions of subsection f4t Lll apply to 

any facility for which a certificate has not been issued or 

for ~hich construction is yet to be commenced.• 

Section 19. Section 75-20-304, ~CAt is '!mended to 

read: 

"75-20-30~. Waiver of provisions of certification 

proceedings. (l) The board may w~ive compliance with any of 

the ~rovisions of 75-Z0-216 through 75-20-222, 75-20-501, 

and this part if the applicant makes a clear and convincing 

showi~g to the board at a public hearing that an immediate, 

urgent need for a facility exists and that the app1ic~nt did 

not have knowledge that the need for the facility existed 

sufficiently in advance to fully coMply with the provisions 

of 75-20-216 through 75-Z0-222, 75-20-501 9 and this part. 

(2) The board may waive compliance with any of the 

provisions of this chapter upon receipt of notice by~ 

u~+++ty-ap-peP~eft ~QQS subject to this chapter that a 

facility or associated facility has been daMaged or 

destr>yed as a resul~ of fire, flood, or other natural 

disaster or as the result of insurrection, war. or other 

civil disorder and there exists an immedidte need for 

construction of a new facility or associated facility or the 

relocation of a previously existing facility or associated 
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facility in order to promote the public welfare. 

t't--~he--~eer~--s~a++--we+•e---eomp++enee---w+~h---~he 

reqa~remen~~--o¥---~a&see~+en~-tettety-t3ttbty-and-t3ttet-&f 

i5-~8-38i--end--is-~e-se~st---end---~he---requ+re.en~~---o¥ 

sabseet+ons--fitfett+•t--end-twt-of-i5-i8-iiiT-i5-i8-~i6f3tY 

end--i5-i6-383f!ttett+•t--re+at+ng---~---eens+derat+on---of 

eT~e~s~+ve--~+~e~--+~--~fte--a~~~+eent--me~es--e--e+ear--end 

eeftw~e+n~-shew+n~-~o-~he-boerd-e~-e-~b++e-heer+n!-~he~• 

tst--a-propo~ed--fae+tf~y--w++~--be--e&ft~~r~e~e8--+ft--e 

eeun~y--w~e~e--e--s+ngfe--emp~oyer--w+~h+n--~he--eoun~y--hes 

per•sften~+y-ear~~Tted-or-ee&Se8-opera~eft~-eati~+ng-e-+oss-ef 

~~8-o~-more-per•snen~-;oes-w+~htn-i-yeers-s~-~he--e•p~eyer~s 

operst+en~-w~h+n-~he-preee~+ng-~8-yeer-pe~+~d~ 

tet--~he-ee~n~y-sft~-mun+e+ps+-goyernfftg-ee~+e~-~n-whese 

jn~+~~+e~+on--the-fee+++~y-+s-p~pese~-~o-he-+oeeted-~uppert 

by-~~~~d~+en-sde~-s-•s+ver• 

tet--~he-proposed-fee+++~y-w~++-be-ee~st~ueted-w+thTn-" 

~5-m++e-re~+a~-e~-~~e-e~e~et+ens-~het-hey~--eee~ed--or--eee~ 

ettr"t-e++e~t-end 

ft'lt--t::he--pre-pesee--fB.e+++ty--wf++--heye--e--be"ef+eT~+ 

e~feee-~ft-~he-eeenc~y-o~-~he-eounty-+ft-wh+eh-t"e-f~e+++ty-•~ 

preposed-ta-be-+oeeted• 

t~t--fhe-•e~ver-~~e•+~ed-fe~-+n-sa"see~+en-t~t--ep~++e~ 

e~+y--te--perme~ent--joh--+os~es--hy--e-s+~~+e-eMp+eye~.-~"~ 

we+•~-prow+Seft-~er-+ft-su~seet+en-t3t-doe,-not-epp+y-~e-jeb~ 
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~f-e-t~~porery-or-seesana+-fte~u~••-+ne+~~+n~-h~~-net-++•+~ed 

to-eons~raet+an-;ob~-or-jeb-~es~e~-~a~+ng-~8bor-df~~~~•w• 

tst--~~·-•~+•er-prov+ded-~ar-+ft-~~hsee~+en-t3t-~ees-no~ 

epp+y-to-eons+dera~+Oft-ef-e+~rne~+•es--or--•+n~.a.--e~~erse 

enY+~on~en~e+--+m~~et--for-e-fee•+~y-~~+~~-+n-sahsee~+ens 

t~ettbty-fety-tdtT-or-tet-o~-i5-i8-i8~y--fo~--eft--essee+eted 

f~e+tity--de~eS-?n-~~~s~et+e"-t3t-o~-~§-~9-~9~y-o~-~or-eny 

po~~fon-c~-or-proees~-~-e-fee+++~y--def+ne~--+n--5~h~ee~~ 

ti8ttet--of--~s-~e-~e~--to--~he--ew~en~--~het-the-preeess-o~ 

~er~~en-~-~~-fee++~~y-•~-ftot-•~hj@e~-te-&-~~~•+t-~~sued-Oy 

the-depe~ment-eF-hee+th-~r-he~re-o~-he~+th• 

f6t--The-oQp++eeft~-shelt-pey-e++-expense~--re~a+~ed--te 

preee§s--eft~--een~Het--e--heer+ng--on-e-we+wer-reqae$~-a~de~ 

sa~ee~+on--t;t•--Hcwewer~--sny--p8yments--mafte--u"8eP--thT~ 

~abse~~+on--she++--be--credt~ee--~oMerd--~he--~ee-p8+8-~ft~er 

~s-~e-~~s-~e-the-eM~eftt-~he-8e~e-er--ev+eenee--~¥e~en~ed--a~ 

~he--"eer+ft~--~r--~~e-deef~Teft-ef-~he-8ed¥d-~ftd~r-s~h~eetto~ 

t~t-ee"-be-ds~d-T"-me~~g--e--ee~~t~TeetTen--eee+~~eft--~ftde~ 

~h+~-~h8~~·~· 

t~t--f~e---b"~~~---mey--~~eft~--eft+y--efte--wetwer--Hnfte~ 

~~bsee~+ons-t~t-end-f~t-fe~-e~eh-~ermenen~-+o~s-o~--job~--a~ 

de~tn~d-+n-sab~ee~+on-t~tt8t•" 

Section 20. Section 75-20-402, ~CA, is amended to 

read: 

~75-20-402. Monltnring. The board, th~ department, the 
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depart .Dent of health, and the board of health shall monitor 

the ~peratlons of all certificated facilities for assuring 

conti1uing compliance with this chapter and certificates 

issued hereunder and for discovering and preventing 

nonccmpliance with this chapter and the certificates. The 

apPlicant shall 

plan established 

75-Z0-303 to the 

pay all expenses rel3ted to the monitoring 

in subsection t3t .l.ZJ.(alfYtlllU. of 

extent federal funds available for the 

facility, as determined by the department of health9 have 

not been provided for such purposes.• 

iection 21. Section 75-20-403, MCA, is amended to 

read: 

•75-20-~03• Revocation or suspension of certificate. 

A certificate may be revoked or suspended by the board 

~iog_aatl~~-ao~QQLtuDit¥-fR£-a-baaLlog: 

(1) for any material false statement in 'the 

application or In acco•panying statements or studies 

required of the applicant if a true statement would have 

warranted the board•s refusal to grant a certificate; 

(2) for failure ~e--.e+ft~e~n--se~e~y-~~ft~e•ds-$~ to 

co•plt with the ter•s or conditions of the certificate; or 

(~J for violation of any provision of this chapter. 

the rules issued thereunder. or orders of the board or 

departftent.• 

Section 22. Section 75~~0-4G5• MC~. is amended to 
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read: 

N75-20-405. Action to recover damages to water supply. 

An owner of an interest in real property who obtains all or 

part of his supply of water for domestic, agricultural, 

industrial, or other ~e~~~~~e b~~~al use from a 

surface or un~erground source may sue a person to recov~r 

damages for contamination. diminution, or interruption of 

the water supply proximately resulting from the operation of 

a fa:ility. The remedies enuMerated in this section do not 

exclude the use of any other remedy which may be available 

under the laws of the state.• 

Section 23. Section 75-20-~08, MCA~ is amended to 

read: 

"75-20-~08. Penalties for violation of chapter 

civil action by attorney general. (1) (a) Whoever commences 

to co1struct or operate a facility without first obtaining a 

certificate required under 75-Z0-201 or a waiver thereof 

under 75-20-304(2} or having first obtained a certificate, 

constructs, operates 9 or llaint:ains a facility other than i-n 

compliance with the certificate or violates any other 

provision of 'this chapter or any rule or order adopted 

thereunder or knovin9ly submits false information in ·any 

report, 10-year plan, or applicati-on required by this 

chapter or rule or order adopted thereunder or causes ·any of 

the aforementioned acts to occur is liable for a civil 

~36- SB 21'5 



1 

z 

3 

• 
5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1A 

19 

zo 

ll 

22 

B 

lit 

l5 

S!l 0275/0Z 

penalty of not more than SlO,OOO for each violation. 

(b) Each day of a continuing violation constitutes a 

separate offense. 

(c) The penalty Is recoverable In a civil suit brought 

by the attorney general on behalf of the state in the 

district court of the first judicial district of Montana. 

(2) Whoever knowingly and wlllfull y violates 

subseotion (1) shall be fined not DOre than S1o.ooo for each 

violation or imprisoned for not more than 1 year. or both. 

Each day of d continuin9 violation constitutes a separate 

offen~a. 

(3) In addition to any penalty provided in ~a~•ee~~en~ 

sub~Llgg (1) or (Z)• whenever the depart•ent deteraines 

that~ person is violating er-+s-ahDK~-~e-v+e~e•e any of the 

provisions of this section, it aay refer the aatter to the 

attorney general who may brinq a civil action on behalf of 

the state in the district court of the first judicial 

district of Montana for injunctive or other appropriate 

relief against the violation and to enforce this chapter or 

a certificate issued hereunder. Upon a proper showing, a 

permanent or preliMinary injunction or temporary restraining 

order shall be granted without bond. 

(~) The depart~nt shall also enforce this chapter and 

bring legal actions to accomplish the enforcement through 

its o~n legal counsel. 
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(5) All fines and penalties collected shall be 

deposited in the ee~•ePhe~-reve~e~~~d-fe~-~he-ase--e•--~he 

deper~een~--+"--&d~+n+s~er+ft~--~h~,--ehep~er stat• gao~al 

fUnd•" 

Section 24. Section 75-20-501• MCA• Is amended to 

read: 

R75-20-501. Annual long-range plan subaitted 

contents-- available to public. (1) Each a~~•+~y--an~--eaeh 

perso.-, conte!Rplating the construction of a facll ity within 

this state in the ensuing 10 years shall furnish annually to 

the departMent for its review a long-range plan for the 

construction and operation of facilities. 

(2) The plan shall be subaitted by April 1 of each 

year and must include the following: 

(a) the general location. size. and type of all 

facilities to be owned and oparatada hy-•he-~•+~+~y-er 

per~en-wheae •baa construction Is projected to commence 

during the ensuing 10 years. as vell as those facilities to 

be removed from service during the planning period; 

(o) in the case of utility facilities• a description 

of efforts by the utility or person to coordinate the plan 

with other utilities or persons so as to provide a 

coordinated regional plan for meeting the en~rqy needs of 

the region; 

(c) a description of the efforts to involve 
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envi~~amental protection and land use planning agencies in 

the planning process, as well as other efforts to identify 

and minimize environmental proble•s at the earliest possible 

stag~ in the planning process; 

(d) projections o~ the demand for the service rendered 

b.Y t:"~ a util it:y of"'-person and explanation of the basis for 

those projections and a description of the manner and extent 

to which the proposed facilities will meet the projected 

demand; and 

(e) additional infor•ation that t~e board by rule or 

the department on its oNn initiative or upon the advice of 

interested state ag@ncies might request in order to carry 

out the purposes of this ~hapter. 

(3) The plan shall be furnished to the governinq body 

of each county in which an.y facility included in the plan 

under (Z)(a) of this section Is proposed to be located and 

•ade available to the public by the department• The ut+++t? 

er person shall give public notice throughout the state of 

its alan by filing the plan with the environmental quality 

counci 1. t_he depa.rtment of heal-th and envi ronmenta1 

sciences. the departaent of highways, 

public service regulat-inn, the depa-rt-Rent

the ctepart...,nt ~ f.ht.. wildlife. and 

the department of 

ot state 1 and s-.. 

park·~>o and the-

departaent of co~~~merce. 6+~-+~--l!lrO-~ft .... eiiMI · 

res-.e1!-ptll""tn~~"""PS:-~IU!4o. e:~ttwr--+nto..,.e-. l.llt.a~ 
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persons may obtain a plan by Nritten request and payment 

therefor to the department. 

(~) A rural electric cooperative may furnish the 

department with a copy of the long-range plan and Z-year 

work r1an required to be completed under federal rural 

electrification requirements in lieu of the long-range plan 

required in subsection (1). 

(5) No person may file an application for a facility 

unless the facility had been adequately identified In a 

long-range plan at least 2 years prior to acceptance of an 

application by the department.• 

Section 25• Section 75-Z0-502, ~CA, is amended to 

read: 

•75-20-502· Study of included facilities. If a H~~+~~, 

or person lists and identifies a proposed fdcility in its 

plan, submitted pursuant to 75-20-501 9 as one on Which 

construction is proposed to be commenced within the 5-yPar 

period following submission of ~he pldn, ~he department 

shall com•ence exa•fnation and evaluation of the- proposed 

site to determine whether construction of the proposed 

facility would un-duly lltpair the environmental values in 

75-2Q-503. This study may be continued until such time aS a 

perso~ files an application for a certificate under 

75-2D-Zll• Infol"otation gathered under this section may l>e 

used to support flnctings and recomtnendations requlre'd to·r 
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issuance of a certificate.• 

Section Z6a Section 75-Z0-503• MCA• is amended to 

read: 

"75-20-SOJ. EnvironMental -factors evaluated. In 

evalu~tlng long-range plans, conducting s-1ear site reviews, 

and ~valuating applications for certificates, the board and 

depart~ent shall give consideration to the following list oY 

environMental factors, where applicabley-&ft~-•ey-hy-~+e-e~d 

~e-~he-ea~e~~+es-e~-~n•s-see~+on: 

(1) energy needs• r£QuiL~~ 

t~t--grawth-+n-deMand-and-~ojeet+an~-ef-need~ 

tbt--ewe+teb+++ty--end--de,.reb+t+ty---of---etternat+we 

S8~re~-ef-ener~y• 

tet--awe+teb+t+ty---and---des+rab+t+ty--af--a+ternat+we 

~eerees-af-ener~y-+n-t+ea-ef-the-prepo~d-fae+++ty~ 

tdt--pra.et+one+-eet+w+t+es-ef-the--et+++ty--wh+eh--may 

~eve-~r~eft-r+se-~-~he-ftee~-fer-th+s-f~e+++~r• 

tet--soe+at+y--benef+e+et--uses--af--the-eetpat-ef-th+s 

fae+++tyT--+ne+adTn~--+~s--a~es--~e---pro~ee~---e~---efth&nee 

enw+ro"mentat-qus++~yt 

tft--eo~e~ve~+en--a~+v+e+es--wh+eft--eoK•~--re~aee-~he 

need-fo~-mo~e-e"er~y• 

t~t--re~eereh--8e~+Y+~+e~--e~-~he---u~+~+~T---e~---new 

~eehn~+o~y----a•a+•ebte---~e---+~---wh+en---m+qh~--•+n+m+~~ 

enw+ro"~·~·~-~mpee~• 
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(2) land use iJDpacts: 

(a) area of land required and ultimate use; 

(b) consistency with areawide state and regional land 

use pl.=1ns; 

(c) consistency with existing and projected nearby 

land use; 

(d) alternative uses of the site; 

(e) iMpact on population already In t:he area. 

population attracted 

fac 11 i ty itself; 

by construction or operation of the 

(f) l11pact of avallabi I ity of energy fro• 

facility on growth patterns and population dispersal; 

(q) geologic suitability of the site or route; 

(h) seisaologic characteristics; 

(i) construction practices; 

this 

(j) extent of erosion. scouring7 wasting of land, bo~h 

at sit@ and as a result of fossil fuel demands of the 

facility; 

(kJ corridor design and construction precautions for 

transmission lines or aqueducts; 

( 1 ) seen i c la1pacts; 

(m) effects on natural systems. wildlife, plant life; 

( .1) impacts on important nlstoric architectura17 

arche~logical. and cultural areas and features; 

(o) extent of recreation opportunities and related 
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(p) public recr@ation pldn for the projecti 

(q) public facilities and accommodation; 

SB Ol75f02 

(r) opportunities for joint use with energy-intensive 

industries or other activities to utiliz~ the waste heat 

f'f'$1ft facilities; 

1>1 tuL-_!~iliti~~~~~~LihBU--in---I2=~~li~l£ 

opportunities for using public lands for location of 

facilities whenever as economically practicable as the use 

of private lands and compatible with the requirements of 

this section; 

f3) Mater resources l~pacts: 

(a• hydrologic studies of adequacy of water supply and 

i~pacc of facility on strea•flowt lakes, and reservoirs; 

(b) hydrologic studies of impact of facilities on 

ground111ater; 

(c) cooling system evaluation, including consideration 

of alternatives; 

(d) inventory of effluents. i ncl udi ng physl cal. 

chemi::al, b-Iological, and radi-ological characteristics; 

(e) hydrologi·c studies o'f effects of effluents on 

receiving waters., Including mixing characteristics of 

recei ~ i ng waters, changed evaporati-oll due t.o te'llper ature 

differ-entials, and ·effect o'f d·i-scharge on bottom sedi.eents; 

(fl relationship to-- .qualit.y >tandards; 
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(g) effects of changes in quantity and quality on 

water use by otherst including both withdrawal and in situ 

uses; 

{h) relationship to projected uses; 

(i) relationship to water rights; 

(j) effects on plant and animal life, including alg~e, 

macroinvertebrates, and fish population; 

(kJ effects on unique 

ecosystems, e.g., wetlands; 

(1) monitoring programs; 

(41 air quality impacts: 

or otherwise significant 

(a) meteorology--wind direction and velocity, ambient 

temperature ranges, precipitation values, inversion 

occurrence, other effects on di~persion; 

(D) topography--factors affecting dispersion; 

{c) standards in effect and projected for emissions; 

(d) design capability to m&et standards; 

(a) emissions and controls: 

( i 1 stack desIgn; 

(II) particulates; 

(iii) sulfur oxides; 

(lv) oxides of nitrogen; and 

(v) .h&av.y metals • trace el e~nents, ....adi-o~ct\i<¥e 

materials, and ert-he-r toxi-c substances.; 

(f) relationship to present and proj.,cted air <t""llt·y 

-44- Sll ,2'1'5 
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(9) monltorlnq prograa; 

1~1 solid wastes l•pacts: 

(a) solid waste inventory; 

(~) disposal program; 

CCI relationship of 

environMental quality criteria; 

SB 0275/02 

disposal practices to 

(d) capacity of disposal sites to accept projected 

waste loadings; 

(6) radiation impacts: 

(a) land use controls over develop•ent and population; 

(b) wastes and associated disposal program for solid• 

liquid, radioactive, and gaseous wastes; 

(c) analyses and studies of the adequacy of 

engineering safeguards and operating procedures; 

(d) Monitoring--adequacy of devices 

techniques; 

(7) noise impacts: 

(a) construction period levels; 

(b) operational levels; 

and sa11pll ng 

(C) relationship of present and projected noise levels 

to existing eftd-p8~en~+a~-s~~ie~er noise le~~l standards; 

(j) monitoring--adequacy of devices and methods.• 

Section Z7. Section 75-20-1202• MtA• is amended to 

rP.ad: 
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~75-20-1202. Definitions. 4s used in ~his part and 

75-Z0-201 

apply: 

through 75-20-203, the following definitions 

(1) (a) •Nuclear facility• means each plant. untt. or 

other facility designed for, or capable ofy'-

(i) generating 50 megawatts of electricity or •ore by 

means of nuclear fisslonT~ 

(il) converting, enriching. fabricating, or 

reprocessing uranium minerals or nuclear fuelsy£ or 

(iii) storing or disposing of radioactive wastes or 

~aterials from a nuclear facility~& 

(b) &noe~ee~ ~leA£ facility• does not include any 

s•all-scale facility used solely f'or educational, research. 

or •edical purposes not connected wfth the commercial 

generation of energy. 

(2) •Facilltyy•£ as defined In 75-20-104t~t£ is 

further defined to include any nuclear facility as defined 

in subsection (l)(a) of this section.• 

Section 28· Section 75-20-1205, MCA, is amended to 

read: 

"75-20-1205. Emergency approval authority invalid for 

nucle~r facilities. Notwithstanding the provisions of 

SDbSeettons-tft-end-t3t-of 75-20-304iZl• the board may not 

waive ccmpli~nce with any of the provisions of this part or 

75-20-201 through 75-Z0-203 relatinq to certification of a 
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1 nuclear facility.• 

2 ~lW_SfLilQ~a Section 29. Effective ddte. This act is 

3 effective on passage and approval. 

-End-
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