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A BILL FJR AN ACT ENTIILED:z mAN ACT TO GERERALLY REVISE THE
MONTANA MAJOR FACILITY SITING ACT; DEFINING COST; RECEFINING
UTILITY; SPECIEYING THAT A CERTIFICATE OF PUBLIC NEED IS NOT
REQUIRED FGOR A NONUTILITY FACILITY; DELETING THE ReQUIREMeNT
ENk ALTSRNATE STTE STUDIES AND ALTERNATE ENERGY STUDIES;
REGUCING TIMES ALLOWED FOR EVALUATION JF STUDIES; SPECIFYIANG
HOW FESS PAID ARE TU BE USED; DIRECTING FINES ANO PENALTI=S
TO 8E PAID TO THE GENERAL rFUND; AMENDING SECTLIONS 75-20-102s
75-20=-10%y T5~20~105, 75-20-11i2y T5-20-201, 75-20-211
THROUGH T5-20-229 15-20-222+ T75-20-301, 75~20-303y
75~20-304y T5-20-402s 15-20-403, T5-20-405y T5-20~408y
75-20-501 THROUGH T5-20-503y 75-20-12024 AND 75-£0-1205; AwD

PRUVIDING AN IMMEDIATE ZFFECTIVE DATE.™

BE IT ZNACTED BY THS LEGISLATURE OF THE STATE JOF MUNiANA:
Section le Seciion T3-20-102y MCAs is amended to read:
w735-20-102« Policy and legislative finaings. (1) 1t is

the constitutionally declared policy of this stete to

maintain and improve a clean and healthful environment for
prasent and future jenerationss to protect the envirosnmzntcl
ilife—support system from degracation and prevant

unreasonable depletion and degradation of natural resourcess
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and to provide for administration and enforcement to attain
these vbjectivesas

{£) TFh2 ‘tejislature finds that the construction of
additional powér or energy conversion facilities may be
necessary to meet the iJncreasing need for electricitys
en2rgyy and otiier products and that these facilities have an
affect on the environiments an impact on pepulation
concentrationsy and an effect on the welfare of the citizens
of this staicaea Thereforey, it is necessary to ensure that the
locations constructiony ang operation of powzr and snergy
conversion facitities will produce minimal adverse effects
on the =avironment and upon the citizens of this state by
aroviding that a powsr or energy convarsion facility may not
be coastruct2d or operated within this State without 3
certificate sf-enavirenmental-compatibtttty-—and-—pubdie-——need
ecquired pursuunt to this chapters®

ScciLion Ye Section 75-20-104, MCAr is amended -0 raoag:l

"7T5-20—-104s Definitionse In this chapters unless the
context raquires ntherwisey the following dafinitions apply:

{1) M"Addition thereto™ means the installastion of new
macninery and equipdent which would signiticantly chuanye tne
conaitions undaer which the facility 15 oparates.

{(2) mapslicacion™ means an application fur 2
cart.ificatz submittas in accordance with this chapter N
tne rules adopted hersuncara
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{(3) ™“Associated facilitizs™ includes but is not
limited to transportation links of any kinde aqueductss
diversion damss transmission substationss storags pondse
resarvoirs, and any other device or equipment associcted
with the production or delivery of the energy forw or
product produced by a facility logcatad in Monkapar except
that the term does not include a facilitya.

(4) ™3oard™ means the board of natural resourcaes and
conservation provided for in 2~15-3302,.

{5) *Board of health® means the board of health and
environmental sciences provided for in 2-15-21G4.

‘ (&) "Certificata® means the certificate of
environmental compatibility ore ip the case of a utilitys a
certificate —of environmeptal compatibility and public need
issued by the board under this chapter that is required for
the construction or operation of a facilitye

{7) "({ommence to construct®™ means:

{a) any clearing of lands excavations constructions or
other action that would affect the environment of the site
or route of a facility but does nat mean changes needed for
temporary use of sites or routes for nonutility purposas or
uses in securing geological datay including necassary
borings to ascertain foundation conditions;

{p} the fracturing of underground furmations oy any

means if such zctivity is related to the possible future

P

i0

11

12

13

14

15

16

i7

13

i9

<0

21

22

23

LC CT67/01

davalopmznt of a gasification facility or a faciiity
employing geotnarmal resources but does not include the
gathering of geological data by boring of tzst holas or
other under jround expliarations investigatione Fig
experiment2tion;

(c) the comnmencement of eminent domain proceedings
undar Titla 70y chapter 30y for lond or rights—of-wuy upon
ar over which a facility may be conStructe:;

{c} the relocation or wupgrading of an existing
facility defined by (b) or {c¢) of subsection 38} (ll}»
including upgrading to a design capacity coverad oy
subsection +4383L1]11(b}y except that the term does not
include normal maintanance or repair of an existing
facility. )

{18} "Cost" peans the estimated cost in Jeliars at the
time of proposed construction of a faciliry or associated
facility Jocated ip Moptange

+8342) "Department™ means thea department of naturzl
rasources and conservation provided for in Title 2y chapter
15y part 33.

£94(10) "oepartment of health® means the department of
health and anvironmental sciences provided for in Title 2
chapter 15, part 21.

++9¥{]i1l) "Facility" means:

(@) <xcept for crude oil and natural gas vrefinariese

-
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and facilities and associated facilities designed for or
capable of producings gatherings processings transmittinge
transportings or distributing crude oil or natural gase and
those facilities subject to The Montana Strip and
Underground Hine Reclamation Acte each planty unity or other
faci1ity and Jassociated facilities daesigned for or capable
of:

{¢) generating 50 megawatts of electricity or more or
any addition theretos texcept pollution control facilities
approved by the department of health oand environmontal
sciences added to an existing plantdy-having-an—estimated
eost—tA-excess—af-5io-—mittreon;

(3t} producing 25 million cubic feet or more of
plpeline  guelity 4gas derived from <oal par day or any
adgition therete having-saa-estimated-cost—in-excess——of——%+9
m+ddion;

(iii) producing 25400C¢ wparrels of ligquid hydrocarbon
products per day or more or any addition therato having-——an
cseimated—cost-rmexcess—of—sté-mtttion;

[iv) enriching uranium minerals or any addition therasto
hevrAg—en—astimated-eost-ti—encess—or-63&-—wmitd+on; or

(vl wutilizing or converting 5004000 tons of coul per
year or more or any addition therete Maviag—an——estimabed
cost—rn-exeass—of-sta-mttiien;

{b} each electric transmission line and associated

-5—
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facilities of a design capacity of more than 69 115
kilovol tsy—except—that-the-term-does—nat—inecivde—an—aslectrie
tronsmrasTon——irne-—and-—assoctated—facititiea—of-n-design
capeetriy-af-23d-kitovelts-ar-tess and pore _than 10 miles eor
Fess in Yength;

(c) each pipeline and associated facilities designed
for or capable of transporting gas (except for natural gas)e
waters or liquid hydrocarbon products from or to a facility
located within or without this state of the size indicated
in subsection $+363{ll)(a) of this section;

{d} ony use of geothermal resourcess including the use
of underground space in existence or to be createdsy for the
creationy usey, or conversion of energys desiqneu'for or
capable of producing geothermally derived power equivalent
to 25 million dtu per hour or more or any addition ther=ta
haviAg—op-estirmated-eost—in—ekecesa—of—37504008;

{2) any uvnderground in situ gasification of col.

+EyLid) "Person®™ means any individualsy groups firme
partnerships corpaerations cooperatives associatione
governmant suodivisiony government agencys 1¢cil governmanty
br sther organization or entityes

12+ LL3) "Transmission substation® means any structuray
devicey or 2quipmanpt  assemblages commonly located and
designed for voltage resgulations circuit protectiane or

switching necossary for the construction or cpsration of a3
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propesed transmission line,
+£3¥ (14} "Utility" means any--persen——engaged——in—any
aspeet——6f——the-—productiony——storagey——satey——detiveryr——ar
farnishing——of-heaty—etectricityy—gasy—hydrocarben—preoductsy
sr—energy-ia-any—ferm——for——adeimate--pubivc——tte a _person
fucnishing energy within Moptana and subject to rate of
returp or _rate regulatjaon by o state or  federal regulatory
body _or oprotected from competition  through a guaranteed
monopoly of service in.a given service area.”
Section 3+ Section 75-20-105s MCAs is amended to read:
"15-20-105. Adoption of rules. The board may adopt
rules implementing the provisions of this chaptery-including
Bot—-not-+imited—toy
tit--roles———goverfing-——the———form—-and—-content—of
apptieationsd -
ftay—rutes—further—defintng——the——terms-—used—in——this
ehaprers
13r—rules-governing-the—formand-content-of—leng—range
plansg
t4}-—any--ether—rules—the—board-considers—necessary—to
aceopplish—the—purposes—and—objectives-of-this—chapter.”
Section 4. Section 795-20-112s MCAs is amended to read:
®75~20~1124 #Honeys ta earmarked reovenue fund. All
feesy—-taxesy--finesy——and-—penatties collected under this

chapter shall be deposited in the earmarked revenue fund for

—7-
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use by the denartment in carrying out its functions and
responsibilities under this chapter.¥

Section %« Section 75-20-201y MCAy is amended to reads

"T5-20-201. Certificate required —-— operation in
conformance — zpproval by popular vote of certificate for
nuclear facilitye. (1) A person may not commence to construct
a facility in the state without Ffirst appiying for and
obtaining a certificate af-environmental-—-compatibility——end
publ+e——need issued with respect to the facility by the
Doarda

(2) & facility with respect to which a certificote s
issued may not thereafter be constructedsy operateds oF
maintained except in conformity with the certificate and any
termse conditionsy and modificatiens contained thereina

(3) A certificate may only be issued pursuant to this
chaptere

(4) If the board decides to issue a certificate for a
nuclear facilitys it shall report such recommendation to the
applicant and may not issue the certificate until such
recammendation s approved by 3 majority of the voters in 3
statewide election calléd by initiative or referendum
according to the laws of this state."

Section 6. Section T5-20~211y MCAs is 2mended to reaa:

"75-20—-21le Application — filing and contents -——

proof of service and noticea (1) (2) An applicant shall file

-
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with the department and department of health a joint
application for a certificate under this chapter and for the
permits required under the Jlaws administered by the
departmant of health and the board of health in such form as
the hoard requires under applicable rules, containing the
follawing information:

(i) a description of the location and of the facility
to be built thereons

(ii) a summary of any studies which have been made of
the environmental impact of the facility;

trtiy-a-stetement-exploining-the-need-for—the—facrirtys

tiviLiii) for facilities described in I5-20-104{11){b}s
a4 description of reasonable alternate 1locativns for the
proposed facilitys a general description of the comparative
merits and detriments of each 1location submitteds and a
statement of the reasons why the primary propused leccation
is best suited for the facilitys

$¥}(ly) baseline data for the primary—and-reosonscte
atterAnte—toeattons locatioan;

£w¥3f(v) at the applicant®s optiony an environmental
study plan to satisfy the requirements of this chapter; and

tw++¥{¥i) such other relevant information as the
applicant eenasdders——relevant submits or as the board and
vourd of hzalth by order or rule or the department and

department of health by order or rule may requires

-
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{b) A copy or copies of the studies referred to in
subsection (l){a)(ii} abhove shall be Ffiled With tne
department, if ordereds and shall be available for public
inspectiona

(2) An application may consist of an application for
two  of more facilities in combination which are physically
and directly attached to each other and are operationally a
sinole operating entity.

{3) An application shall be accempaniad by proof of
service of a copy of the application on the chief executive
officey of each unit of local governments county
commissionery city or county planning boardss and federal
agencies charged with the duty of protecting the environment
or of planning land usz in the area in which any porticn of
the proposed facility may be locatedy beth-as—primsrity——end
as-——atternetively-—proposed and on the following state
governmnnent agencies:

(a) environmental quatity council;

(G) department of public service reguiation;

(c)} department of fishs wildlifey, and parks;

(d) de2ertment of state landss

() department of commerce;

{f) deapartment of highways;

{3) departwent of revenus=.

{4) Th: copy of the application shaill be accompanied

-10-
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by a notice specifying the date on or about which the
application is to be filada
(5} 4An application shall also be accumpanied by proof
that public notice thereof was given to persens residing in
the ares or-alternotive-orees in which any portion of the
proposed facility may be Tlocateds by publication of a
sumamary of the application in those newspapers that will
substantially inform those persons of the applicatien.®
Section T« Section 75-20-2124y MCAy is amended to read:
"75-20-212. Cure for failure of service. Inndvertent
faibure Fajlure of service on or notice to any of the
municipalitiess government agencless or persons identified
in 75-20-211(3) and (5) may be cured pursuant to orders of
the department designed to afford them adequate notice to
enable their effective participation in the proceedinga"
Section 8. Section 75-20-213y MCAy is amended to read:

"715-20-213. Supplemental material -— amendments. (1)

An  application for an awmendment of an application or a

~ertificate shall pDe .in such form and contain such
information as the board by rule or the department by order
prescribes. Notice of such an application shali be given as
set torth in {3}« (%#)s and (5) of 75-20-211.

(2} An application may be amended by an applicant any
time prior +t6 the department's recommendation. If the

proposed amendment is such that it prevents the departments
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the department of healthsy or the agencies listed in
T5-20=-216(5) from carrying out their duties and
rESponsibilities_under this chapters the department may
reddire such additional filing fees as the department
determines docupents to the applicant as necessaryy—er——the
department-may-—require—a—new-applicatien—ana—fiting—fee,

(3} The applicant shall submit supplemental material
in a timely manner as requested by the department of as
offered by the applicant to expiains sSupports or provide the
detai}? with respect to an item described in the original
applications without filing an application for an amendmenta
The department's determination as to whether information is
supplemental or ‘whether an application f§or amendment is
required shall be conclusive,”

Section 9« Section 75-20-214s MCAs is amended to yeads

"75-20~214. Notice of intent to file« A potential
applicant for a certificate may file a notice of intant to
file an application for a certificate for a facility defined
in 79-20-1044+64{1l1l) at least 12 months prior to the actual
filing of an application. The notice of intent shall specify
the type and size of facility to be applied fore its
preferred Jocation: s-descriptien—of-ressenable-—atrernacive
+ocationsy and such ayailable and relevant information as
the board by rule or department by order requiress An

applicant complying with this section is entitlaed to a 5%

-12-
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reduction of the filing fee required under 75-20-215."

Section 10.  Section 75-20-215¢« MCAy is amended to
read:

u75-20-215« Filing fee - accountability ~-— refund —-
us2s (1) (a) A filing fee shall be deposited in the
earmarked revenue fund for the use of the department in
administering this chapter. The applicant shall pay to the
department a filing fee as provided in this section based
upon the department®s estimated costs of processing the
application under this chaptersy but which shall not exceed
the following scale based upon the estimated cost of the
facility:

(i} 2% of any estimated cost up ta 31 million;s plus

{ii} 1% of any estimated cost over $1 million and up to
$20 million; plus

{iii) 0=5% of any estimated cost over 320 miltion and
up to $100 million; plus

(iv) Cu25% of any amount of estimated cost over $100
million and up to $300 miliion; plus

(v) «125% of any amount of estimated cost avar %300
millione; plus

(b} The department may-atiow-in—v&s——diseretion shall
grant a <credit against the fee payable under this saction

for the development of information or providing of services
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required hereunder or required for preparation of an
environmental impact»statement under the Montana or national
environmental policy acts. The applicant may submit the
information to the department together with an accounting of
the expenses incurred in preparing the informationa The
department shall evaluate the applicabilitys valiaitys and
usefulness of the data and determine the amount which may pe
credited against the filing fee payable under this sectiona
Upon 30 days* notice to the applicants this credit may at
any time be reduced if the department determines doqumenis
to the applicant that it is necessary to carry out lits
responsibilities under this chaptere

(2) (a) The departmenpt may contract with an applicant
for the development of informations provision of services
and payment of fees required wunder this chapter. The
contract may continue an agreement entered into pursuant to
15-?20-106. Payments mada to the department under such a
contract shall be credited against the fee payable
hereunder. Notwithstanding the provisions cf this éection'
the revenue derived from the filing fec must De sufficiaent
to enable the departmentsy the department of healtny the
boards the board of healthy and the agencies 1listed in
T5-20-216(5) to carry out their responsibilities under this
chagter. The depertment may omend & - contract to require

adaitional payments for nscessary expenses up to the limits

—14-
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set forth in subsection (1}(3} above upon 30 days® notice to
the applicant. The department and applicant may entar into
3 contract which exceeds the scale provided in subssction
(1y(a)e

(b} If a contract is not entered intos the applicant
shzll  pay the filing fee in installments in accordance with
a schedule of installiments developed by the departmenty
provided that no one instaliment may exceed 20% of ths totel
filiny fee provided for in subsection {1l}.

{(3) The estimated cost of upgrading an existing
transmission substation may not be included in the estimated
cost of a proposed facility for the purpose of calculating a
filing fess

{4) If an application consists of a combination of two
or more facilitiesy, the filing fee shall be based on the
total ostiwated cost of the combined facilities.

[(5) The applicant is entitled to an accounting of
moneys expended and to a refund with interest at the rate of
6% a year of that portion of the filino fee not expended oy
tha department in carrying out its responsibilities under
this chapter. A refund shall be made after ari
gdministrative and judicial remedies have been exhausted ny
all parties to the certification proceasdings.

(6} The revenues derived from filing fees shall be

used by the department in compiling the information required
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for rendering a decision on a certificate and for carrying
out its and the board®s other responsibilities wunder this
chaptere®

Section lls Section 75-20-216y MCAy is amended to
reads:

"T15~20-216. Studysy evaluationsy and report on praopesed
facility —-— assistance by other agencies. [l) After receipt
of an applications the department and department of he2lih
shall within 90 days notiff the applicant in writing thec:

{ay tha application is in compliance and is iccepted
as complete; or

{(b) the application ¥s not in compliance and 1ist the
deficiencies thereins and  upon correction of thesae
deficiencies and resubmission by the applicants the
department and department of health shall within 30 days
notify the applicant in writing that the application is in
compliance and is accepted as complete.

(2Z) Upon receipt of an application complying with
75-20-211 through T5-20-215» and this sectiony the
department shall commence an intensive study and a2valuation
of the proposed facility and its effectsy considering aill
applicable criteria listed in 75-20-301 and 75-20-503 and
the department of health shall commence a study to enable it
or the board of health to issue a decisions opinions ardery

certificationy or permit as provided in subsection (3)a Th2

-16-
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department and department of health shall uses to the extent
they consider applicables valid and useful existing studies
and reports submitted by the applicant or compiled hy a
state or federal agencys

{3) The department of health and the board of health
shall within 1 year following the date of acceptance of an
application amd-the-bosrd—of-heatth—or-department-of-hentthy
+f——appticabley-~within-—an——additionalt—6-—months issue any
decisiony opiniony ordery certifications or permit required
under the laws administered by the department of healtth or
the board of health and tnis chapter.s The department of
health and the board of health shall determine compliance
with 21l standardss permit requirementsy and impiementatiaon
nlans under their jurisdiction for the primary—asnd
fed:onab+e~aiegrﬂate—}ucations Jocatign in their decisions
opinionys ordere certifications or permite The decisions
opiniony ordary certifications or permity with or witnout
conditionss is conclusive on all matters that the department
of health and board of health administery and any of the
criteria specifiea in subsections (2) through (7] af
75-20-503 that are a part of the determinations made under
the laws administered by the department of health and the
board of hoezlthe Although the decisions opinions ordery
certificationy or permit issued under this subsection 1is

conclusivesr the bsard retains Juthority to make the

-17—
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determinaticn required under 75-20-301(2)¢e¥fh)e The
decision, opiniony ordery certificationy or permit of the
department of health or the board of health satisfies the
review raquirements by those agencies and shall Be
acceptable in lies of an environmental impact statement
under the Montana Environmental Policy Act. A copy of the
decisiony opiniony orders certifications or permit shall ope
served upon the department oand the board end—shali—be
wtrdrred-os—part—of-—thetr—finat-——site—seteetion——proceas.
Prior ‘to the issuance of a preliminary decision by the
department of health and pursuant to rules adopted by the
board of healths the department of health shall provide an
opportunity for public review and commente

{4} within 22-monthe 1_year following accepiance of an
application for a facility as defined in ¢ap——end-—fdy-——of
15-20-104¢264(11) end—Ffor-o-—facitity-es—defined—in—thi-and
tep-af-F5=28~1 84 {+0)y—whieh—is-—more—then-39-mites——in——tength
ané——within——l-year-for—a-faeitity-as—defined—in-{bj-end—{c}
of—F15-20~184¢1 B} ~whieh-+s—30-mites-or-tess——in-—Fangthy the
department shall make a report to the board which shall
contain the departmentts studiesy evaluationsse

recommendat+ensy other pertinent documents resulting from

its study ond ecvaluations and an envirommental impact

statemant or analysisg__if _anys prepared pursuant to the

Montana Fnvironmental Policy Actay———if—-anys-———ff-——th=
-18=—
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applicatien—is—for-a—combinatiean—of—two—or-more——faeiiteresy
the-department-ahall-make—ibs—report—+to—the-beard-withinthe
areater——of——the——tengths—of—+tirme—-provided—for——in——this
asubsection—for-either—of-the-facititieas

{3) The departments of highways; commerce; fishs
wildlifes and parks; state 1lands; revenue; and public
service regulation shall report to the department
information relating to the impact of the proposed site on
each departamant®s area of expertisce Fhe-report-mayr—inetude
epiInions~~as—te—the-—advisabitity-af-grontingr—denyingr-or
modifying—ehe-certificates The department shall allocate
funds obtained from Ffiling fees to thé departments making
reports to reimburse them for the costs of compiling
information and issuing the required reporte™

Section 12 Section 75-20-21Ty M(CAs is amended to
read:

n75-20-217. Voiding an application. An application may
be wvoidedy _following notice and ap opportuniiy for a
bearings by the department for:

{l) any material and knowingly false statement in th=
applicatien or in accompanying statements or studies
required of the applicant;

{2} failure to file an application in substantially
the form and content required by this chapter and the rules

adopted thereunderi or
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{3) failure to deposit the filing fFee as provided in
T5-20-215a"

Section 13, Section 7T5-20-218s MCA, s awmended to
reads

"75-20-218. Hearing date -— location -- department to
act as staff —— hearings to be held jointiya (1)} Upon
receipt of the department*s report submitted under
T5-20-216y the board shall set a date for a hearing to begin
not morec than 120 days after the receipte txcept for those
hearings involving applications subwitted for facilities uas
defined in }b) and (c) of 75—20—104fi9}111i. certification
hearings shall be conducted by the bpard in the county seat
of Lewis and Clark County or the county in which thne
facility or the greater portion thereof is tc be located.

{2} <txcept as provided in T5-20-221{2)y the department
shall act as the staff for the board throughout the
decisionmaking process and the board may request the
department +to present testimony or cross—examine wWwitnesses
as the board considers necessary and appropriate,

(3) At the request of the applicanty the department of
health and thz board of health shall hold any required
permit hearings required under laws administered by those
agencies in conjunction with the board certification

hearinges In such a conjunctive hearing the time periods

. established for reviewing an application and for issuing a
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decision on certification of a proposed facility under this
chapter supersede the time periods specified in other lYaws
administered by the department of health and the board of
healthe™

Section 14. Section 75-20-219y MCAy is amended to

"i5-20-21%. Amendments to 3 certificate. (1} Within 30
doys after notice of an amendment to 3 certificate is given
=% set farth in 75-20-213(1)s+ including notice to all active
parties to the original proceedingy the department shall
determi ne whether the proposed change in the facility would
result in any material increase in any environmental impact
of the facility or a substantial change in the iocation of
alt-or-e-portiron—eof—the-facitity-other—than-as——provided——in
the-~atternates 35 set forth in the original applications if
the department determines that the proposed changa wWould
result in any material increase in any environmental impact
of the facility or a substantial change in the 3ocation of
a1l or a portion of the facilitys the board shall hold a
hearing in the same manner as a hearing is held on an
application for a certificates After hearings the board
shall grants denys or modify +the amendment with such
conditions as it deems appropriste.

(2) In those <ases where the department determines

that the proposed change in the facility would not result in

—21-

1C

11

12

13

14

15

16

17

18

12

20

21

22

23

24

25

LC 0767701

any material increase in any environmental impact or would
not be a substantial change in the location ef—adi-ar-a
portton of the facilitys the board shall automatically grant
the amendment either 2s applied for or upon such terms or
conditionﬁ as the board considers appropriate unless the
department®s determination is appealed to the board within

15 days after notice of the department®'s determination is

givens

(3) If the department or the board under subsection
(4} dgtermines that a hearing 1is regquired because the
proposed change would result in any material increase in any
environmental impact of the facility or a substantial change
in the location ef-all-er—a-pertion of the facility, the
applicant has the burden of showing by clear and coavincing
evidence that the amendment should be granted.

{4) If the department determines that the proposed
change in the facility would not result in amy g material
increase in any enviranmental impact or would not be a
substantial change in the location sf-si}-er—a-poreien of
the facilityy and a hearing is required because the
department®*s determination is appealed te the obpoard as
provided in subsection (2}s the appellant has the burden of
showing by clear and convincing evidence that the proposed
change in the facility would result in amy g material

increase in any environmental impact of the facility or a
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substantial chahge in the Jocation of-slt-er——a-—-pertion of
the facility ether-~than-as-provided-in-the-nltternates—set
forth-in-the-origrral-appiicotion.

(5) If an amendment is required to a certificate which
would affect, amends alter or modify a decision: opinions
orders certificationy or permit issued Ly the department of
tiealth or board of healths such amendment must be processed
under the applicable statutes administered by the department

of health or board of healthe"

Section 15« Section 75-20-220s MCAy is amended to

read:

"]5-20-220. Hearing examiner - restrictions -
duties. (1) If the board appoints a hearing examiner to
conduct any certification proceedings under this chaptery
the hearing examiner may not be a member of the board, an
employee of the departmenty or a member or employee of the
department of health or beard of health. A hearing examiners
if anyy shall be appointed by the board within 20 days after
the department®s report has been filed with the boards If a
hearing is held before the board of health or the deparfment
of healths the board and the board of health or the
department of health shaill mutually agree on the appointment
of a hearing examiner to preside at both hearings.

(2)y & prehearing conference shall be held following

notice within 60 days after the department's report has been
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filed with the board.
-{3) Th=a prehearing conferenc= shall be organized and
sugervised by the hearing examinare

(4} The prehearing conference shall! be directed toward
3 determination of the issues presented by the applicetions
the departmeant*s reporty and an identification of the
witnesses and documentary exhibits to be presented by the
active partizs who intend to participate in the haaring.

(5} The hearing examiner shall require the Juctive
parties to submite in wWritings and serve uzon the other
active partiesy all direct testimnny-uhich they propose and
any studiess investigationss reportsy or other exhibits that
any active party wishes the board to consider. These
written exhibits and any documents that the bhoard itself
wishes to wuse or rely on shall be submitted and served in
like mannery at least 20 days prior to the date set for the
hearinga For good cause showny the hearing examiner may
a1low the introduction of new evidence at any time.

(¢} The hearing examiner shall allow discovery which
shall be completed before the commencement of the hearings
upon gcod cause shawn and under such other conditions as the
hear ing examiner shall prescribe,

{T) Public witnesses and other interested pubtic
parties may appear and present oral testimony at the hearing

or submit written testimony to the hearing examiner at the
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time of thelr appearance. These witnesses are subject to
cross—examination.

{B) The hearing examiner §hall issue a prehearing
order specifying the issues of fact and of laws identifying
the witnesses of the active particss naming the public
witnesses and other interested parties who have submitted
written testimony in lieu of appearancey outlining the order
in which the hearing shall proceeds setting forth those
section T5-20-301 criteria as to which no issue of fact or
law has bean raised which are to be conclusivaly presumed
and are not subject to further proof except for good cause
showne and any other special rules to expedite the hearing
which the hearing examinar shall adopt with the approval of
the boarde

{?) At the conclusion of the hearinge the hearing
examiner shall declare the hearing closed and shally within
60 days of that datey prepare and suomit to the oboard and in
the case of a conjunctive hearings within 20 days to the
board and th: board of health or department of health
proposaed findings of facty conclusions of Jlawey and a
recommended decisions

(10) The hearing examiner appointed to conduct a
certification peroceeding under this chapter shall insure
that the time of the proceedings from the date the

department®s report is filed with the board until the
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recommended report and order of the examiner is filed with
the boardy does not exceed 9 § calendar months unless
extended by the board for good cause.

{11} The board or hearing examiner may waive all or a
portion of +the procedures set forth in subsections (<)
through (8) of this section to expedite the hearing for a
facility when the department has recommended approval of a
facility and no objections have been filed.®

Szction lée Section T5-20-222y MCAy is amended to
read:

"75-20-222. Record of hearing -— procedure — rules of
evidence — burden of proofe. (1) ARty .studieSs
investigationsy reportsy or other documentary evidencey
inctuding those prepared by the departments which any party
wishes the board to <consider or which the board itself
expects to utilizc or rely upon shall be made a part of the
reccrd.

(2} A record shal) be made of the hearing and of all
tastimony takzna

{2y iIn a certification proceeding held under this
chspters the applicant has the burden of showingy by c¢leasr
anu  convincing evidence +thst the apolication should be
granted and that the criteria of 7%-20-301 arz met.

(4} All proceedings under this cnapter are governed 2y

the procedures set forth in this chaptery the preocaduras]
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rules adoptad by the poards and the Montana Rules of
gvidence unless one or mor2 rules of evidence are waived Uy
the hearing examiner upon & showing of good cause by one or
more of the parties to the hearings #Ne other rules of
procedure or evidence shall apply except that the contested
case procedures of the Montana Administrative Prucedure Act
shall apply if not In conflict with the procedures set forth
in this chagter er——the-—procedural——ruies-adopted—py—the

boarde™

Section 1T« Section 75~20-301y M{Ay is  2mended to-

read:

®75-20-301l. Decision of board — findings necessary
for certifications {1) Within 60 days after submission of
the recommended decision by the hearing examinery the board
shall make complete findingsy issue an opinions and render a
decision upon the recordy either granting or denying the
application as filed or granting it upon such terms,
conditionses or mocifications of the constructions operations
or maintenance of the facility as the board considers
appropriates

{2} The hoard may not grant a certificate either as
proposed by the applicant or as modified by the board unleass
it shall find and determine:

{a) the basis of the need for the faciiityz_if a

utility facility;

—-27-

10
11
12z
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0767701

(by the nature of the probable environmental impact;

(€) that the fFacility represents the nminimum adverse
aavironmznctal impacts considering the state of available
technology and-the-——aatdre——and--economrcs—of——tMe——yarious
alternitives;

{d} each of the criteria }isted in 75-20-503;

{e) in the case of an electrice yass or liquid
transmission line or aquaduct:

{i) what party if anys of the line or agueduct shall
be located underground;

{ii} that the facility is consistent with regianal
plans for expansion of the appropriate grid of the wutility
systems serving the state sand-——intereoanscted—uriiity
Ssyatems; and

{iii} that the facility will serve the interests of
utility system economy and reliability;

(f) that the 1location of the facility as proposed
conforms to applicable state end—3ocat laws and regulations
issued thereundery—excepét—that—the-board-mey-refuse—to—appiy
any——tecat—tavw-er—regulation—+f-it—finds—thatvy—as-applied-to
ehe-propesed—iae&4+tyy-the-}au;Of—fegu}ﬂt+on—+s-unreaaoneb¥y
restrietive—in-vien-oaf—the-existing—technologyr——of—Ffaectors
of-——eost—ar—ceonomiesy—ar—of—the-needa-af-consunersy—whether
tocated——inside——er—-sutstde——of —-tha-—directiy-——affected

geverament—subdivisvrons;

28~
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(g} that the facility will serve the public interesty
convenieneey—and—necessity;

{h)}) that the department of health or board of health
have issued a decisiony opiniony ordery certifications or
permit as required by 75-20-216(3); and

(i} fof fagilities described ip 75-20-104({211)(b)s that
the use of public lands for location of the facility was
evaluated and public lands were selected whenever their use
is as economically practicable as the use of private lYands
and compatible with the environmental criteria listed in
T5-20~503,

(31 in determining that the facility will serve the
public interesty—eonvenicncey-and-pneeessiey under subsection
{2)(g) of this sections the board shall consider:

{a} the items listed in subsections (Z)(a)} and (2)(b})
»f this section;

() tcthe b»enefits to the applicant and the state
resulting from the proposed facility;

(c} the effects of the economic activity resulting
from the proposed facility; and

(3} the effects of the proposed facility on tha public
healths welfar:sy and safetyst

te)-—any-okher-foctors—that-—ie-considers—retevants

{#) considerations of needy public neede or public

convenience and necessity and demonstration thereof by the
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applicant shall apply only to utility facilities.w

Section 18. Section T5-20-303s MCAy is amended to
read:

"75-20-303. Opinion issued with decision — contentse
{1) In vrendering & decision on an application for a
certificater the board shall issue an opinion stating its
reasons faor the action taken,.

t2}-~tf-the—board—has—found-that-any-regionat-or——tocat
tav— —af——reguiation—which--would-be—etherwise—apphticebie—is
gnreasonably-—restrictive—-pursuant-—te-—-F5-26-30+t24t Fyv——it
shoti-stote—in—its-opinion-the-reasona-therefory

+3¥{2} Any certificate issued by the bhoard shall
include the following:

{a) an environmental evaluation statemen: related to
the facility being certified. The statement shall incluce
but not be limited ta analysis of the followiny informationt

(i) the a2nvironmental impact of the proposed facility;

{ii) any adverse environmental effects which cannot be
avoided by issuance of the certificate;

{iii) problems and objections raised by other federal
and stata zgencies and interested groups;

tivr—ateernatives—te-the-prepesed-facttityt

tv¥{ix¥} a plan for monitoring enviranmental effects of
the proposed facility; and

4¥+¥{v) <« fTime 1limit as oprovided ir5 subsection 4%

=30~
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{33y during which construction of the facility wmust be
completed;

(b} a statement signed by the applicant showing
agreement to comply with the requirements of this chapter
and the conditions of the certificate.

t4¥4(3) The board shal1l issue as part of the
certificate the following time limits during which
construction of a faci]ity must be completed:

{3) For a facility as defined in (u) er——te} of
T5-20-1044F3{11) that is more than 30 miles in 1lengthy thre
time limit is 10 yearse.

{b) For a facility as defined in ({b) eor-—tc} of
75-20-104¢¥%3{11) that is 30 mifes or less in lengthe the
time Jimit is 5 yearse

(€} The time limit shall be extended for periods of 2
years each upon a showing by the applicant to the board that
a good faith effort is beiny undertaken to complete
constructions Under this subsectiony a good faith effort to
complete construction includes the process of acquiring any
necessary state or federal permit or certificate for the
facility and the process of judicial review of any such
permit or certificotes

453(4) The provisions of subsection €49 (3) epply to
any facility for which a certificate has not been issued or

for which construction is yet to be commenced.”
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Section 19. Section 75-20-304y MCAy is amended to
reads

w15-20~-304. Waiver of provisions of certification
proceedings. (1) The board may waive compliance with any of
the provisions of 75-20-216 through 75-20-2224 75-~20-501+
and  this part if the applicant makes a clear and convincing
showing to tihe board at a public hearing that an immediatey
urgent need for a facility exists and that the applicant did
net have knowledge that the need for the facility existad
sufficiently in advance to fully comply with the provisions
of 75-20-216 through 75-20-222s 75-20-50ls and this parte

(2) The bhoard may walve compliance with any ot the
provisions of this chapter upon receipt of notice by =
kil tby—~aF--pEFSen Qersons Subject to this chapter that a
facility or associated facility has bean damaged or
destroyed as a result of fires floody or other naetural
disaster or as the result of insurrections uar,. or other
civil disorder and there exists an immediate need for
construction of 3 new facility or associated facility or the
relocation of a previously existing facility or associated
facility in order to promote the public welfare.

+33-—-Fhe———beard-—shatl—-—warve——compt iance——wir th——tine
fequifemeﬂts-ef—-ﬁuhseetions-fai{e}v—fs++b1v—uﬁd——f31fe1-of
#5-26-30t-——and—I¥5—28-581{5y——and-—the—requirenents—of

subsectiona—tiitaytivi—end—tvi—of—F5—26-F 1ty F5—20-216¢I vy

-32-
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aAd~—-35-2G<303{ I}{atfivi———relating———to——considerastion—of
atternative——sites——if——the——-applicant-—makes—ea——ctear——and
eonvineing-showing—to—the-hoard-gt—e—pubtic-hearing—thats
{a}-—a--proposed——Ffaeitity——nwill-—pe--constructed——in—a
eotnty-~where-—a—single——enployer-—within--the—cotnty——hos
permanently—edreailad-or—ceased-operstions—cansing-a-teoss—of
258-—ar-mere-permanent-jobs—within—2-years-et-the-employersts
aperations—withn-the-preteding—-t6-year—periods
th1——the-county—and-munieipal-governing-bodres-rn-whose
jUrésdiection-the—focitirey—is-proposed—-to-be-tocated-—support
By—-reselueion—such~a-warvery
£te}——the-preposed —facidvey-witi-be-constructed-within-a
E-mite-——radius——of-—the-operations—that-have—ceased—or—heen
edrtattedy—and
+d}—-the—-pfeﬂesed--iae+¥+ey—-u+4+—¥have~—e——benef+e+a+
effect-on—the-ceonomy—ef—the—county—in—wirieh—the—faciiity-is
proepoa~d-ta-be—tocateds
t4y—~Fhe-—waitver—provided-for-in—-subsection—{t31-appties
enty—tro-—permanent—job——tosses——hy--o——singles-—empioyvers—Fhe
wotver-srovided-for—in—subsection—{34—does-not—npoiy-to-jobs
of-—a-—temporary—or-seasonat-natdrey—rnetudrng-but-ret—Fimited
te—eonatruetion—jobs—er—job-todses—during-Iabor-disputess
£24——Fhe—watver-proviced—for-in—subseetion-¢{3 ) -does—mat
apply—ee——eonsideration——of-alternatives-or-mHinimumedverse

environmentei—impact-—for-o-faettiby—defined--in—-3ubsections
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f*91*bfv——fciv—*fdiv-or—fej—af-is-ie—1641—Foe—un—aesee§uted
factiity-defined—in-subseetion—133-0f-75-26-184y—ar—For—any
pertien--of —or-—process—in—a~facitity-defined-in-subsection
f}9+fef—of—?&—ée—ieﬁ—te——the——extent——thet—-the—-proc@as-—ﬁf
pefe+oﬂ—ﬁf—the—‘aei¥ity—is—net—subieet—te~a—pern+t—+ssued-by
the—deparement—of-heatth-or-board—of—hestths
fﬁi--¥he——app%icent——ﬁha%%*pay—;}J—e*peﬁ:es~requ+red*to

proeess—nnd—eonduct—e—heering-—on——a——na+vef——feque5*--undcf

subseecrion——t3ye—q ¥eFy——afy-—payments——mnde——under——thia
subsection-shali-—be——eredited-——toward——the——fee-—poaid--under
F5-26—F15—te——the—extent—the-date—ar—evidence—presented-at
the—hearing-or-the-deciston—of—the—boar d-—under——subscetion
f3?—-ean——be——used—;in-mak%ng-u-certif%cﬂtéan—deeisien-undef
this—chaptery

Fy--Fhe-——board-—nay——grant-—saly-—ane—--waiver———under
subsections—{3)—and—tii—Ffer—each-pernenent—toss—-of—jobs—as
defined—ra-subacetion—{3y{a="

Section 20« Section 75-20-402y MCA, is amended to
read:

"75-20-402. Monitorings The boards the departmante the
department of healthy and the board of heaith shaill monitor
the oparstions of all certificated facilities for assuring
continuing complicnce with this chapter end certificates
issued hereunder and for discovering and preventing

woncompliance With this chapter and the certificatese The

—34—
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applicant shall pay all expenses related to the monitoring
plan established in subsection 433 [21(a)ew¥f{iv} of
75-20-303 to the extent federal funds available for the
facilitys as determined by the department of healthy have
not been provided for such purposes.®

Section 2l. Section 75-20-403y MCAy is amended to
reads:

®*75-20-403. Revocation or suspension of certificate.

A certificate may be revoked or suspended by the board

(1) for any material false statement in the

application or in accompanying statements or studies
required of the applicant if a true statement would have
warranted the board®s refusal to grant a certificate;

(2) for failure to-maintain——sefety——3tonderda——er to
comply with the terms or conditions of the certificate; or

{3) for violation of any provision of this chapters
the rules issued thereunders or ordars of the board or
department.®

Section 2Z. 3ection 75-20-405» MCAy is amended to
read:

"T5-20-405. Action to recover damages to water supply.
An owner of an interest in real property who chtains all or
part of his supply of water for domesticy agriculturals

industrialy or other ¥Fegitimete jpepeficial use from a
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surface or underground Source may SuUe a person to recover
damagyes for contaminations diminutiony or interruption of
the water supply proximatelf resulting from the cperation of
a facilitys The remedies enumerated in this section do not
exclude the use of any other remedy which may be available
under the laws of the state.”

Section 23e Section T5-ZD-40By MCAy is amended to
read:

"715-20—-408. Penalties for viclation of chapter -——
civil action by attorney general. (l) (a) Whoever comaences
to construct or operate a Facility without First obtuining 3
certificate required under 75-20-201 or a waiver thereof
under 75-20-204(2) or having first obtained a certificatey
constructss oparates, or maintains a facility other than in
compliance with the certificate or viglates any other
provision of this chapter or any rule or order adopted
thereunder or knowingly submits false information in any
reporty 10-year plane or application required by this
chapter or rule or order adopted thereunder or causes any of
the aforementioned acts to occur is liable for a civil
penalty of not more than $10,000 for each violationa

{b) cach day of a continuing violation constitutes a
separate offense.

{c) The penalty is recoverable in a civil suit brought

by the attorney general on behalf of the state in the

—36-
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district court of the first judicial district of Montanas

{2) wWhoever knowingly and willfully violates
subsection (1) shall be fined not more than $105000 for each
violation or imaprisoned for not more than 1 year: or bothe
Fach day of a continuing violation constitutes a separate
offensce

{3} 1In addstion to any penalty provided in subsections
subsection (1) or {2)s whenever the departeent determines
that a person 15 violating or—+s3—absut—te—vyioelnte any of the
provisions of this sectiony it may refer the matter to the
attorney genaral who may bring a civil action on behalf of
the state in the district court of the first judicial
district of Montana for injunctive or other appropriate
relief against the violation and to enforce this chapter or
a certificate issued hereunder. Upon a proper showings a
permanent or preliminary injunction or temporary restraining
erder shall be granted without bond.

{4) The department shall also enforce this chapter and
bring l2gal actions to accomplish the enforcement through
its own leysl counsels

{3} A1l fines and penalties collected shall e
deposited in the earmarked-revenue-fond-for—the-use-of-the
depnrement--iA-—adkinistering—this--chapter state goneral
funde®

Section 24e Section 75-20-501y MCAy 5 amended to
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reads:

"15-20~501« Annual Jlong-range plan submitted -
contents -—— available to publice [1) Each wtitity—and-ench
person contemplating the construction of a facility within
this state in the ensuing 19 years shall furnish annually to
the department for its review a Yong-range planm for the
construction and operation of facilitiesa

(2) The plan shall be submitted by April 1 of each
year and wmust include the following:

(a) tha general 1locationy sizes and type of all
facilities tuv be owned and operatedy Sy--the-—gtitity—or
perton——whose shen construction is projected to commence
during the ensuing lC yearss 35 well as those facilities to
be removed from service during the planning periad;

{b} in the case of utility facilitiess a description
of efforts by the utility or person to coordincte the plan
Hith other wtilities or persons so as to provide a
coordinated reyional plan for meeting the energy needs of
the ragion;

(c}y a description of the efforts to involve
anvironmental protection and land use planning agencies in
the planning processs as well as other efforts to identify
and minimize environmental problems at the earliest possible
stage in the planning process;

(dy projections of the demand for the service rendered

—-33-
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by the 3 utility or-persen and explanation of the basis for
those projections and a description of the manner and extent
to which the proposed facilities will meet the projected
demand; and

(e} additional information that the board by rule or
the department on its own initiative or upon the adwice of
interested state agencies might request in order to carry
out the purposes of this chapter.

(3) The plan shall be furnished to the gaverning body
of each county in which any facility included in the plan
under ([2){a} of this section is proposed to be located and
made available to the public by the department. The utitity
or person shall give public notice throughout the state of
its plan by fi¥ing the ptan with the environmental quality
councily the department of health and esvironmental
sciencesy the departnent. of highwayss the department of
public service regulations the department of state landss
fhe department of fishy wWwildlifes and parkse and the
department of commerce. €itizen—environmental-protection—and
resedree——plannifg-—qroups——ond-—other-interested Interested
persons may obtain a plan by written request and payment
therefor te the departmenta.

(4} A rural electric cocperative may furnish the
department with a copy of the 1long-range plan and 2-year

work plan required to be completed under federal rural
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electrification requirements in lieu of the long-range plan
required in subsection (1)a

{3) HNo person may file an application for a facility
unless the facility had been adequately identificu in a
long~range plan at least 2 years prior to acceptance of an
application by the departmente®

Section 25. Section 75-20-502, MCAy is Aamended to
reads:

"75-20-502- Study of included facilities. If a ueitity

eF person 1lists and identifies a proposed fucility in its

-

plany submitted pursuant to 75-20-50ly as one on whic
construction is 'proposed to be commenced within the S-year
period following submission of the plans the department
shall commence examination and evaluation of the proposed
site to determine whether construction of the proposed
facility would unduly impair the environmental values in
75-20-503= This study may be continuad until such time as a
person files an application for a certificate under
75-20-211. Information gathered under this section way be
used to support findings and recommendations feguired for
issuance of a certificate."

Section 26. Section T5-20-503y MCAy is oamended to
read:

"715-20-503« Environmental factors evaluatedas In

evaluating Tong-range planse conducting S-year site reviewss

40—
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and evaluating applications for certificatess the board and
department shall give consideration to the fellowing list of
environnental factorsy where applicabley—and-mey-by-rule—ndd
to-the-categeries-of-this—section:

{l1) enerygy needs+ requirements;

fay——ogrowth—in-demend—end-projectrons-of-reedy

tbi-——aveittobrirty——snd——desirabiiity-—of-—alternative
sources-of-energyt

tey——avettabitity——end——desirabitity-——of——atternative
seorees-of-energy—in—tied-of-the—propeosed—facititys

tay-—prometionat——activities—af——the-ptidity—which—may
hoave-given—fise-to-the-need-for-this—fociiitytr

tej—seciatiy-beneficial—uses—of——the——sutpur——of——thia
Faetrirbypr———irAetgding—-Fts——UuSes——to——pretect——ar—enhance
envirenmental—quatityt

tF)-—conservabion-activities——whtitch—eeutd-—redyce-——the
Aeed—for—more-enerqyt

tyr—-researeh--—getivities—of——the—otrtity-—of-—new
technotogy———avaitable-—~to———je-——~which——-night———minintze
environmental-rapucts

(2) Vland use impacts:

{a) area of Yand required and ultimate use;

(b) consistency with areawide state and regional land
use plans;

{c) consistency with existing and projected nearby

-41-
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land use;
{d) alternative uses of the site;
() impact on population already in the areay

population attracted by construction or operation of the
facility itself;

(F) impact of avajlability of energy from this
facility on growth patterns and population dispersal;

{g) geolagic suitability of the site or route;

{h)} seismologic characteristics;

(¥} construction pfactices;

(i) extent of erosions Scouringy wasting of lands both
3t site and as a result of fossil fuel demands of the
facility;

(k) corridor design and construction precautions for
transmission lines or aqueducts;

{1} scaenic impacts;

(m) effects on natural systemssy wildlifes plant tlife;

(n) impacts on important historic architecturaly
archeciocgicals and cultural areas and features;

(o) extent of recreztion opportunities and relsted
compatible uses;

(p} public recreation plan for the project;

{q) public facilities and accommodatiaon;

{r) opportunities for jJoint use with energy—intensive

industries or other activities to utilize the waste heat

— 47—
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from facilitiess

(s) for. facilities. described jo T5-20-104{11)(b)s
oppartunities for wusing public lands Ffor Jlocation of
facilities whenhaever as economicaliy practicable as the use
of private lands and compatible with the requirements of
this section;

{3) water resources impacts:

{a) hydrologic studies of adequacy of water supply and
impact of facility on streamflows lakesy and veservoirs;

{b} hydrologic studies of impgct of facilities on
groundwater;

(c} <cooling system evaluationy including consideration
of alternatives;

{d}) i1nventory of effluentss including physicals
chemicaly biologicals and radiological characteristics;

{e} hydrologic studies of effects of effluents on
receiving watersy including mixing characteristics of
receiving waterss changed evaporation due to temperature
differentialss and effect of discharge on bottom sediments;

{(f) relationship to water gquality standards;

(g) effects of changes in guantity and quality on
water use by othersy including both withdrawal and in situ
uses;

{h) relationship to projected usess

{i] vrelationship to water rights;
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(j) effects on plant and animal 1ifes including alqgaes
macroinvartebratess and fish population;

(k) eff=cts on unique or otherwise significant
2coSystemsSsy <sQae wetlands;

(1) monitoring programs;

(4) air guality impacts:

{a) meteorology-—-wind direction and velocityy ambient
temperature rangess precipitation‘ valuesy inversion
occurrences other effects on dispersion;

{p)} topography-—factars affecting dispersion;

{(c) standards in effect and projected far emissions;

(d) design capability to meet stancards;

(e} <missions and controls:

(i} stack design;

{ii) particulates;

(iti) sulfur oxides;

(iv) oxides of nitrogen; and

(v) heavy matalse trace elementsy radiocactive
materialse and ekher toxic substances;

(f) relationship to present and projected air quality
of the area;

(9} ®@onitoring program;

(53 solid wastes impacts:

{a) solid waste inventory;

(py disposal program;

—Gh—
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{¢c) relationship of dispasal practices to
environmental quality criteria;s

(d} <capacity of disposal sites to accept projected
waste loadings;

(6) radiation impacts:

(a) 1land use controls over development and population;

(b) wastes and associated disposal program for solide
liquids radioactives and gaseous wastes;

{c} analyses and studies of the adequacy of
engineering safaguards and operating procedures;

(d) w@monitoring—adequacy of devices and sampling
techniques;

[T) noise impacts:

(a} construction period levels;

(b} operational levels;

{c) relationsnip of present and projected noise levels
to existing srd-pekentiat-—serieter noise level standards;

{d) monitoring——adequacy of devices and methods.®

Section 2T« Section T5-20-1202+ MCAy is amended to
read:

"75-20-1202. Oefinitionses As wused in this part and
75-20-201 through 75-20-203, the following definitions
apply:

(1) (a) "nuclear facility® means each plants units or

other facility designed for, or capable ofy;
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(i) generating 50 megawatts of electricity or more by
means of nuclear fissionwy;

{ii) convertings enrichings fabricatings or
reprucessing uranium winerals or nuclear fuelssi or

{(iii) storing or disposing of radicactive wastes or
materials from a nuclear facilityss

{(b) *nucteer. hNuclear facility® does not include any
smalli~scale facility used solely for educationals researchs
or medical purposes pot connected with the commercial
generation of energye

(2) %rFacilityy"s as defined in T5-20~104¢F}y s
further defined to include any nuclear facility as defined

in subsection {l){(a) of this secticn."

Section 2de Section 75-20-~1205¢ MCA, is amended to

"T5-20-1205« Emergency approval authority invalid for
nuclzar facilitiess Notwithstanding the provisions of
subsSeetions——t23——and-{t3y—ef 75-20-304(2)+ the board may not
waive compliance with any of the provisions of tnis part or
15-20-201 through 7T5-20-203 relating to certification of a
nuclear facilitya.®

MEW SPCTIONe Section 29, Cffective dates This act s
effective on passaie and approvala

-End-
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Approved by Committee
onr Naturzal Resources

SENATE BIL: NOs 275
INTRODUCED BY KEATINGs PAVLOVICHs SHAWs TVEIT.

ABRAMSs SWITZER, DEVLINs HANSONy KOLSTAD

A BILL FOR AN ACT ENTITLED: *™AN ALY TO GENERALLY REVISE THE
MONTANA MAJOR FACILITY SITING ACT3; DEFINING COST; REDEFINING
UTILITY; SPECIFYING THAT A CERTIFICATE OF PUBLIC NEED 15 NOT
REQUIRED FOR A NONUTILITY FACILITY; DELETING THE REQUIREMENT
FOR ALTERNATE SITE STUDIES AND ALTERNATE ENERGY STUDIES;
REDUCING TIMES ALLOWED FOR EVALUATION OFf STUDIES; SPECIFYING
HOW FEES PAID ARE TO BE USED; DIRECTING FINES AND PENALTIES
TO BE PAID TO THE GENERAL FUND3; AMENDING SECTIONS T75-20-102,
715-20~104+ 75-20-105¢ T5-20-112» 75-20-201y 75-20-211
THROUGH 75-20-220y T15-20~222y 75-20-301, T5~20-303y
15-20-304y T5-20-402s 7T5-20-403» T5-20-405, 75-20-408,
75+-20-301 THROUGH 75-20—-503, 75-20-1202Z» AND T75-20-1205; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BF IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section T5~20-102+ MCAs is amended to read:
*15-20-102« Policy and legislative findingse (1) It is

the constitutionally decltared policy of <this state to

maintain and isprove a clean and healthful environment for
preseit and future generationsy to protect the enviranmental

life-support systen from degradation and prevent

N
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unreasanable depletion and degradation of aatural resourcesy
and to provide for administration and enforcement to attain
these objectives.

{2} The 1legislature finds that the construction of
additional power or energy conversion facilities may be
necessary to meet the increasing need for electricity,
energys and other products and that these facilities have an
effect on +the environmentsy an impact on population
concentrations and an effect on the welfare of the citizens
of this statee Therefores it Is necessary to ensure that the
Tocations constructions and operation of power and energy
conversion facilities will produce minimal adverse effects
on the environment and upon the citizens of this state by
providing that a power or energy conversion facility may not
be canstructed or operated within this state without a
certificate of-snvironmencal-compatibii+ty-and-—~pubtie-—-need
acquired pursuant to this chapter.™

Section 2. Section 75-20-104%y MCAs is amended to read:

*75-20-104« Definitionse. In this chapters unless the
contaxt requires otherwisey the following definitions apply:

(L} "Addition thereto™ means the installation of new
machinery and equipment which would significantly change the
conditions under which the facility is operated.

{(2) ™Application®™ means an application for a

certificate submitted in accordance with this <hapter and

-2- s8 275
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the rules adopted hereundera.

{3) mwAssociated facilities® incTudes but is not
limited to transportation 1links of any kinds aqueductss
diversion damsy transmission substationss storage pondse
reservairsy and any other device or equipment associated
with the production or delivery of the energy form or
produzt produced by a facillty located in . Moptapnas except
that the term does not include a facilitya.

{#) "“Board® means the board of natura' resources and
conservation provided for in 2-15-3302.

{5) ™“Board of health™ means the board of health and
envirsnmental sciences provided for In 2-15-210%.

{6} ™Certificate" means the certificate of
environmental compatibility ofs_in the cgse of 3 ytllitys, a
certificate _of _envicoomentagl) compatibility and public need
issued by the poard undey this chapter that is required for
the construction or operation of a facility.

(1) *Commence to construct™ means:

{a) any clearing of land+ excavations constructions or
other action that would aFfect the environment of the site
or roste of a facility but does not mean changes needed for
temporary use of sites or routes for nonutility purposes or
uses in securing gecological datas including necessary
borin’s to ascertain foundation conditions;

{(b) the fracturing of wunderground formations by any

-3~ SB 275
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means if such activity Is related to the possible future
development of a gasification facility or a facility
employing geothermal resources but does not include the
gathering of geolagical data by boring of test holes or
gther underground explorationsy investigations or
experi aentation;

{c) the commencement of eminent domain proceedings
under Title 70y chapter 30y for land or rights-of-way upon
or over which a facility may be constructed;

(d) ¢he relocation or wupgrading of an existing
facility defined by (b) or (c) of subsection 393} {1l)v
including upgrading to a design capacity <covered by
subsection +$#84L11)(b)e except that the term does qnot
inclute normal maintenance or repair of an existing
facilitys

£8)__%“Cost™ means the estimated cost in dollars at _the
tise_ _of _praposed-cconateuctisn-cof ITHE__ACCEPTANCE OF THE
APELECATION UNOER _15-20-216(A) EQR_a_facllity or_ _associared
facllity lecated. in_Mootanaas

18491 "™Department® means the department of natural
resources and conservation provided for in Title 2» chapter
15y part 33.

+94110) "Department of health™ means the department of
health and environmental sciences provided for in Title 2o

chapter 15» part 2l.

by~ 38 275
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38411} "Facility® means:

[a)} except for crude oil and natural gas refineries,
and facilities and associated facilities designed for or
capable of producings gatherings processings transmittinge
transportings or distributing crude oil or natural gass and
those facilities subject to The Montana Strip and
underground Mine Reclamation Acty each plants units or other
facility and associated facilities designed for or capable
of:

{1} generating 50 megawatts of e]ectricity.or more or
any addition theretoa texcept pollution <control facilities
approved by the department of health and environmental
sciencas added to an existing planty-—having--an——eastimated
cose—in-excess-af-§310-mi+ion}

{ii) producing 25 miltlion cubic feet or more of
pigeline_guality gas derived from coal per day or any
addition thereto having-an-estrmated-cost-itn-excess-of-410
mittions

{iii) producing 25,000 barrels of 1liquid hydrocarbon
products per day or more or any addition thereto having-an
est%mated-cost-fn—excess~of—£te-m+i++on;

{iv) enriching uranium minerals or any addition thereto
heviny-on~-estimated—cost-in-excessr-of-§$18-mit+ion; or

iv) wutilizing or converting 500+000 tons of coal per

year or more or any addition thereto havimg-an—estimnted

-5- 58 275
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cost-in-excess-of-$18-mittion;

{b)} each electric transmission 1line and associated
facilities of a design capacity of more than &9 1135
kilovoltsy~exeept—that—the-tern-does-pot-inectnde—on-etectric
trsnsmiss+on—line—and—-assee+aeed--qu+++ties--ef——a——design
capacity-~of-238-kitovolts-op~tess and more_than 10 wmiles or
tess in lengthj;

{c} each pipeline and associated facilities designed
for or capable of transporting gas {except for natural qas)y
water, or ligquid hydrocarbon products from or to a facility
Tocated within or without this state of the size indicated
in subsection +8¥L11i})(a) of this section;

{d) any use of geothermal resourcesy including the use
of underground space in existence or to be createds for the
creationy usey or conversion of energys designed for or
capable of producing geothermally derived power eguivalent
to 25 million B8tu per hour or more or any addition thereto
navtaq-an-estinated-cost-in-exsers-of -$F568y000;

(2) any underground in situ jasification of coal.

tEEy(L2) "Person™ means any individuals groups Firms
partnerships corporations cooperativesy associations
goverament subdivisions government agencys local governments
or other orqganization or entitye.

£:2¥(13) "Transmission substation™ means any structures

devicey or equipment assemblages commonly located and

—6- SB 275
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desigied for voltage requlations circuit protectiony or
switching necessary for the construction or operation of a
propused transmission linea
133 Lh4) "Utility™ means any--persem--snqaged~—in——any
sspece--af-—the--preduct rony-—storagey-—asaley—-detiveryr——or
furnishing-of-heaty—etectrieityy—gasy—hydrocarbon-—productsy
or-—enefgy——tn-~any——-form—-for--nitimate-peblie-use 3 _person
furpisning_enecgy within Montana _and. subject  to.  raie  of
Leturo__or_ _gate_rsqulation by a_state oc federal regulatory
body_or.protectad  from _competiticn._xheough__a__guaraoteed
manpaoly. of service o a _given service Jrege®
Section 3. Section 75-20-10Ss MCAs is amended to read:
n75-20-105« Adoption of rules. The board may adopt
rules implementing the provisions of this chapterr—inetuding
bat-nre-rimntted-tot
t¥}--rutes--goeverning--~-the———form--—-and--~eontent---of
asppticattonst
t2¢-~rates——Furtiher—-defining-—the--terns-—used—+n-thvs
chapters
t33-~rufes-gaverning-the-formn-and-content-of-iong-range
pranst
t41-—any-ethepr-rales—the-board-considers——necessary-—te
acecanplishy-the-purposes-and-abjeetives—of-this-chapter.®
Section 4« Section 75-20-112s MCA, is amended to read:

m75-20-112. Moneys to earmarked revenue funda All
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feesy-taxesy——finesv--and--penatties collected under this
chapter shall be deposited in the earmarked revenue fund fFor
use by the department in carrying out its functions and
responsibilities under this chaptere®

Section 5. Section 75-20-20ly MCAy is amended to read:

m75-20-201. Certificate required =-- operation in
conformance =-= approval by popular vote of certificate for
nuclear facilitye (1) A person may not commence to constryct
a facility in the state without first applying for and
obtaining a certificate of-environmentol-compatibitity~and
pabltic-need jssued with respect to the facility by the
bearde

(2) A facility with respect to which a3 certificate is
issued may not thereafter be constructedy operateds or
maintai ned except in conformity with the certificate and any
termsy conditionsy and modifications contained therein.

{3) A certificate may only be issued pursuant to this
chaptare.

{4} If the board decides tou issue a certificate for a
nuclear facilitys it shall report such recommendation to the
applicant and may not issue the certificate until such
recommendation is approved by a majority of the voters in a
statewide election called by initiative or referendum
according to the laws of this statee”

Saction 6« Section T5-20~-211s MCAs is amended to read:

b - 5 5B 275
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"{5-20-211. Application =-- filing and contents --
proof of service and notices (1} {a) An applicant shall file
Hith the department and department of health a joint
applization for a certificate under this chapter and for the
permits requlred wunder +the laws administered by the
departsent of health and the board of health in such form as
the baard requires under applicable rules, containing the
following information:

(i} a description of the location and of the facility
to be built thereon;

(it) a summary of any studies which have been made of
the enviroamental impact of the facility;

triy—a-scatement-explaintng-the-need-for-the-facititys

LiI1) A STATEMENI _EXPLAINING IHE_NEER FOR_THE _FACLILITIY.
IE_A_UTILITX:

thvrti i IV for  _  _facilities . . described . _in
15-220=104€11)(D)ls a description of reasonable alternate
locations for the proposed facilitysy 2 general description
of the comparative merits and detriments of each location
submittedy and a statement of the reasons why the primary
proposed location Is best suited for the facilitys

{tvttiwd(¥])l baseline data for the primary---and
reasonobte-ateerpate-tocations location;

tyi+£w2(V]) at the applicant®s optiony an environmental

study plan to satisfy the requirements of this chapter; and
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tetiytvip(¥IL} such other releyapt information as the
applicant eensiders-retevant sybmits or as the board and
board of health by order or rule or the departaent and
departnent of health by order or rule may reguire.

(2) A copy or copies of the studies referred +to in
subsection (1)(a)¢ii) above shall be filed with the
departmenty if ordereds an& shall be available for public
inspection. »

(2) An application may consist of an application for
two or more facilities in combination which are physically
and directly attached to each other and are operationally a
single operating entity.

[3) An application shall be accompanied by proof of
service of a copy of the application on the chief executive
officer of each unit of local governmenty county
commissionery city or county planning boardsy and federal
agencies charged with the duty of protecting the environment
or of planning land use in tha area in which any portion of
the oaroposed facility may be locateds both-as-primarity-and
ga-—alemrnatively~-propased and oaon the follewing state
government agencies:

{3) environmental quality council;

{b} department of public service regulation:

(c) department of fishy wildlifey, and parks;

(d} department of state lands;

~-1G- 58 275
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{e) department of commerce;

{f} department of highways;

{g) department of revenue.

{(4) The copy of the application shall be accompanied
by a notice specifying the date on or about which' the
application is to be filed.

(5) aAn application shall alsp be accompanied by proof
that sublic notice thereof was given to persons residing in
the area er--aiternative-ﬁrens in which any portion of the
proposed facility may be locateds by publicstion of a
summary of the application Iin those newspapers that will
substantially inform those persons of the application.®

Saction T« Section 75-20-212+ MCAs is amended to reads

"75-20-22. Cure for failure of services IInadvertent
fatture Falluce of service on or notice to any of the
municipalitiess government agencliesy or persons identified
in 75-20-211{3) and (5) may be cured pursuvant to orders of
the department gesigned to afford them adequate notice to
enable their effective participation in the proceedinga™

Saction 8« Section 75-20-213, MCAy is amended to read:

#15-20-213. Supplemental material -- amendmentse (1)
Arr application for an amendment of an application or a
certificate shalt be in such form and contain such
information as the board vy rule or the department by order

prascribess Notice of such an appltication shall be given as
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set forth in (3)s (4)e and {5) of 75-20-211.

{2} an applicatlion may be amended by an applicant any
time prior to the department's recommendations If the
proposad amendment is such that it prevents the departments
the departient of healths or the agencies Yisted in
75-20-216{5} from carrying out their duties and
respoisibilities under this chaptery the department may
require such additional filing fees as the department
deteraines documents _to thg applicant. as necessaryy-er—the
departnent-may-reqoire-s—-nen-appl rest ton-and-fiting-fee.

(3) The applicant shall submit supplemental material
in a timely manner as requested by the department or as
offered by the applicant to explains supporty or provide the
detai! with respect to an item described in the original
applications without filing an application for an amendmente.
The department®s determination as to whether information is
supplamental or whether an application for amendment s
required shall be conclusivea.™

Section 9« Section T5-2D~214y MLAs i5 amended to fead:

®75-20-21%. Notice of intent to file. A potential
applicant for a certificate may file 3 notice of intent to
file an application for a certificate for a facility defined
in 75-20-104t10%4{11) at least 12 months prior to the actual
filiny of an application. The notice of intent shall specify

the type and size of facility to be applied Ffors its
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preferred locationy e-description-of-reasenable-alternative
tocationsy and such ayallable aond _celevapt information as
the hoard by rule or department by order requires. An
applicant complying with this section is entitled to a 5%
reduction of the filing fee required under 75~20-215.%

Section 10. Section T5-20-215s MCAy is amended +to
reads

#{5-20—-215« Filing fee ~~ accountability -- refund -
usees (1) (a) A filing fee shall be deposited in the
earmar Ked revenue fund for the use of the department in
administering this chapter. The applicant shal'l pay to the
department a filing fee as provided in this section based
upon the department®s estimated costs of processing the
applization under this chapters but which shall not exceed
the following scale based upon the estimated cost of the
facilitys

(i} 2% of any estimated cost up to $1 million: plus

{ii) 1% of any estimated cost over $1 million and up to
$20 aillion; plus

{ifii} 0.5% of any estimated cost over $20 million and
d4p to 3100 milYion; plus

[iv) 0.25% of any amount of estimated cost over $100
milliosn and up to 3300 million; plus

{v) «125% of any amount of estimated cost over 3300

milYione UR_T0_$1 BILLION: plus
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(i) 2033 of any amount_over $1 billjona

(b) The department may-ottow-in-+ts-diseretion sh3ll
yrant & credit against the fee payable under this section
for the developaent of information or providln§ of services
required hereunder or required for preparation of an
environmental impact statement under the Montana or national
enviroamental policy acts. The applicant may submit the
information to the dapartment together Wwith an accounting of
the expenses incurred in preparing the informations The
department shall evaluate the applicabilitys validitys and
usefulness of the data and determine the amount which may be
cradited against the filing fee payable under this sectione
Ypon 30 days*' notice to the applicanty this credit may at
any time be reduced if the department determimes documents
to _the__applicapt that it is necessary to carry out its
responsibilities under this chaptere.

{2) (3a) The department may contract with an applicant
for the development of informationy provision of services
and payment of fees required under this chapters. The
contract may continue an agreement entered into pursuant to
75-20-106. Payments made to the department under such a
contract shall be credited against the fee payable
hereunder« Notwithstanding the provisions of this sectiony
the revenue derived from the filing fee must be sufficient

to enable the departmenty the department of healthy the
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boards the board of healthsy and the agencies Tisted in
T5-20-21&(5) to carry out thelr responsibilities under this
chdptér. The department may amend a contract to require
additional payments for necessary expenses up to the limits
set forth in subsection {1) (@) above upon 30 days® notice to
the applicant. The department and applicant may enter into
a contract which exceeds the scale provided in subsection
(1)ta).

() If a contract is not entered into» the applicant
shall pay the fiting fee in installments iﬁ accordance with
a sciedute of iInstallments developed by the departments
provided that no one installment may exceed 20X of the total
filing Fee provided for in subsection (1)«

{3) The estimated cost of upgrading an existing
transmission substation may not be included in the estimated
cost of a proposed facility for the purpose of calculating a
filing fee.

{4} If an application consists of a combination of two
or wmore facititiesy the Ffiling fee shall be based on the
total estimated cost of the combined facilitiess

{5) The applicant is entitled to an accounting of

moneys expended and to 3 refund with interest at the rate of

6% a year of that portlion of the filing fee not expended by

the dapartment in carrying out its responsibilities under

this chapters A refund shall be made after atl
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admini strative and judicial remedies have been exhausted by
all parties to the certification proceedings.

() The revenues derived from filing fees shall pe
used by the department in compiling the information required
for rendering a decision on a certificate and for carrying
out its and the board®s other responsibilities under this
chanter.”

Section 1k« Section 7T5-20-216s MCA, is amended to
read:

"15-20-216. Studys evaluations and report on proposed
facility ~— assistance by other agenciess (1) After receipt
of an appticationy the department and department of health
shall within 90 days notify the applicant in writing that:

{a} the application is in compliance and is accepted
as complete; or

(b} the application is not in compliance and list the
deficiencies thereing and upon correction of these
deficiencies and resubmission 'by the applicanty the
department and department of health shall within 30 days
notify the applicant in writing that the application is in
compliance and is accepted as coamplete.

(2) Upon receipt of an application complying with
75-20-211 through 75-20-215+ and this section, the
departmént shall commence an intensive study and evaluation

of the proposed fFacility and its effectsy considering all
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applizable criteria listed in 75~20-301 and 75-20-503 and
the department of health shall commence a study to enable it
or the board of health to issue a decisiony opinions orders
certificationsy or permit as provided in subsection (3)e The
department and department of health shall uses to the extent
they consider applicable, valid and useful existing studies
and reports submitted by the applicant or compiled by a
state or federal agency.

{3) The department of health aond_ the board _of healtbh
shall within 1 year following the date of acceptance of an
apptization and-the-board-of-hestth-er-department-of-hestthy
if-ezpaticabtey-within--an-—-additionet-—6--months issue any
decisions opinions order, certifications or permit required
under the laws administered by the department of health or
the »22ard of health and this chaptere The department of
health and the hoard of health shall determine compliance
with all standardss permit requirements, and implementation
plans uader their Jurisdiction for the peinary-——-and
ressotable——atternnte—3ipeatiens locatipn in their decisione
opiniony ordery certifications or permits The decisione
opiniony orderes certificationes or permits with or without
conditionsy Is conclusive on all matters that the department
of health and board of heatth administery, and any of the
criteria specified in subsections {2} through (7) of

75-20-503 that are 2 part of th> reterminations made under
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the laws administered by the department of health and the
board of healths Although the decisions opinions ordery
certifications or permit issued under this subsection is
conclusives the board retains authority to make the
determination required under T75-20-301(2)¢etih). The
decisiony opinion'-order. certificationy or vpermit of the
department of health or the board of health satisfies the
revies requirements by those agencies and shall be
acceptable in tieu of an environmental impact statement
under the Montana Environmental Policy Acte A copy of the
decisiony opinions orders certifications or permit shall be
served upon the department and the board and--shall~-be
atitized-—-as--port-—of--thetr-—finst-stte-selection-process,
Prior to the issuance of a preliminary decision by the
department of health and pursuant to rules adopted by the
board of healthe the department of health shall provide an
opportunity for public review and comment.

{4} Within 22-months l_year following acceptance of an
application for & facility as defined in ta}-snd-tdy-of
75-20-10441684{11) ond-for-a-Faecttity-as-defined-in-—{a)-—and
tey-—3F~~F5-28-20%t103-whieh-+s-more-than-30-mites-in-tength
and-within-t-year—for-a-facttiey-as-defined-in-thy-—and-——¢ec}
of--75-26-104{10+—-which--t3-38-mites~or-tess—in-tength, the
departaent shall make a report to the board which shall
contain the

department®s studiess evaluationsy
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recomnanddtionay other pertinent documents resulting from
its study and evaluations ana an environmental impact
statement or analysiss_if. _anys prepared pursuant to the
Montana Envircnmental Policy ACtsy~——¥f——anye--FE--the
apptization—iry-for-a-combination-of-twe-or-more--facititiesy
the-department-shali-pake-jta-repart-to-the—board-nithin—the

greater--of-—~the--tengths——of-—time——provided--for-—in-—-this

_ subsecetan-for-either-of-the-foeititiess

(5) The departments of highways; commerce; fishy
wildlifes, and parksi state landsi revenue; and public
sarvice regulation shall report to the department
information relating to the impact of the proposed site on
each department®s area of expertise. Fhe-report-may—inctude
epinionas-as-to-the-advivsabitity--of——grantingy--denyingv-—or
modifying-~the-~certiftceates The department shall allocate
funds obtained from filing fees to the departments making
reports to reimburse them for the costs of compiling
information and issuing the required report.®

Section 12. Section 75-20-217y MCAs is amended +to
reads:

*75-20-217. Voiding an applications An application may
be wvoideds_ _following. actice_  and _ao. opportuniky for a
hearings by the department for:

{1) any material and knowingly false statement in the

application or in accompanying statements or studies
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requirad of the applicant;

(2) failure to file an application iIn substantially
the form and content required by this chapter and the ruies
adepted thereunder; or

(3) failure te deposit the filing fee as provided in
T5-20-215"

Sectien 13. Section 75-20-218y MCAy is amended to
read:

"75-20~218« Hearing date — location -- department to
act =2s staff -- hearings to be held jointlye (1) Upon
receist of the department®s report submi tted under
75-20-216y the board shall set a date for a hearing to begin
not wmore than 120 days after the receipts Except for those
hearings involving applications submitted for facilities as
definad in ([b) and (c) of 75=-20-104¢t84L{1ll}r certification
heariags shall be conducted by the board in the county seat
of Lewis apnd Clark County or the county in which the
facility or the greater portion thereof is to be located.

(2) Except as provided in 15-20-221{(2)s the department
shall act as the staff for the board throughout the
decisionmaking process and the board may request the
department to present testimony or cross-examine witnesses
as the board considers necessary and appropriates

(3) At the request of the applicants the department of

health and the board of health shall hold any required
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permit hearings required under laws administered by those
agencias in conjunction with the board certification
hearinge In such a conjunctive hearing the time periods
established for reviewing an application and for issuing a
decision on certification of a proposed facility under this
chapter supersede the time periods specified in other laws
administered by the department of health and the board of
healtine"

Section 14e Section T7T5-20-219s MCAy is amended to
read:

»15-20-21%. Amendments to a certificate. (1) Within 30
days after notice of an amendment to a certificate is given
as set forth in 75-20-213{1)s including notice to all active
parties to the original proceedings the department shall
determine whether the proposed change in the facility would
result in any material increase in any environmental impact
of the facility or a substantial change in the Jlocation ef
at}—-or~=-n-partion-of-the-faecitity-ocher—than-as-provided—im
the-ateernates gs set forth in the original application. If
the department determines that the proposed change would
result in any material increase in any enviropmental impact
of the facility or a substantial change in the location of
ati-or-a-portion-of the facilitys the board shall hold a
hearing in the same manner as a hearing is held on an

application for a certificates After hearings the board
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shall granty denys or modify the amendment with such
conditions as it deems appropriateas

{2) In those cases where the department determines
that the proposed change in the facility would not resylt in
any material increase in any environmental impact or would
not be a substantial change in the 1location of--at}——op--a
perevron of the facility+ the board shall automatically grant
the amendment either as applied for or upen such terms or
conditions as the board considers appropriate unless the
department®s determination is appealed to the board within
15 days after pnotice of the department?'s determination is
givens

{2) If ¢the department or the board under subsection
{4#) determines that a hearing Is required because the
proposed change would result in any material increase in any
enviraonmental impact of the facility or a substantial change
in the 1location of-—-at}-er-a-portion of the facilitys the
applizant has the burden of snowing by clear and convincing
evidence that the amendment shouid be grantede

(4) If the department determines that the proposed
change in the facility would not result in amy g material
increase Iin any environmental impact or would not be a
substantial change in the location ef-a¥d}-or--a--portion of
the facilitys and a hearing is required because the

departnent®s determination is appealed to the board as
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providad in subsection {2)+ the appellant has the burden of
showiig by clear and convincing evidence that the proposed
change in the facility would result in amy 3 material
increase in any envirommental impact of the facility or a
substantial change in the location ef-ali-er-a-pestien of
the faciltity othef—then—as—ﬂrov&ded—&n-—Ehe——o%ternaeee--set
forth-in-the-originat-appitieation.

{5} If an amendment is required to a certificate which
would affects amends alter or modify a decisions opinions
ordery certificationy or permit issued by the department of
healtd or board of healths such amendment must be processed
under the applicable statutes administered by the department
of health or board of healtha®

Section 15. Section 75-20-220y MCAy is amended to
read:

"715-20~-220. Hearing examiner - restrictions --
dutiese (1) If the board appecints a hearing examiner to
conduct any certification proceedings under this chaptery
the hearing examiner may not be a member of the boards an
employee of the departments or a member or employee of the
department of health or board of healths A hearing examiner,
if anys shall be appointed by the board within 20 days after
the department®s report has been filed with the boarde If a
hearing is held before the board of health or the department

of healthy the board and the board of health or the
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department of health shall mutually agree on the appointment
of a3 hearing examiner to preside at poth hearingsa

(2) A prehearing conference shall be held following
notica within 60 days after the department's report has been
filed with the boarde

(3) The prehearing conference shall be organized and
supervi sed by the hearing examinere

(4) The prehearing conference shall be directed toward
a detarmination of the issues presented by the applications
the department®™s reports and an identification of the
witnesses and documentary exhibits to be presented by the
active parties who intend to participate in the hearing.

{5) The bearing examiner shall require the active
parties to submits In writings and serve upon the oather
active partiess al) direct testimony which they propose and
any studiesy investigationsy reportss or other exhibits that
any active party wishes the board to consider. These
writtan exhibits and any documents that the beard itself
wishes to use or rely on shall be submitted and served in
like ®manners at least 20 days prior to the date set for the
hearinge For good cause showns the hearing examiner may
allow the introduction of new evidence at any times

(5) The hearing examiner shall allow discovery which
shall be completed before the commencement of the hearinge

upon good cause shown and under such other conditions as the
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hearing examiner shall prescribes

{7} Public witnesses and other interested public
partias may appear and present oral testimony at the hearing
or submit written testimony to the hearing examiner at the
time of their appearance. These wWwitnesses are subject to
cross-axaminations

{8) 7The hearing examiner shall issue a prehearing
order speclfying the issues of fact and of lawe identifying
the witnesses of the active partiess naming +the public
witnesses and other interested parties who have submitted
wWrittan testimony in lieu of appearancey outlining the order
in which the hearing shall proceeds setting forth those
section 75-20-301 criteria as to which no issue of fact or
law has been raised which are to be conclusively presumed
and are not subject to further proof except for good cause
showns and any other special rules to expedite ¢the hearing
which the hearing examiner shall adopt with the approval of
the boarde

{?) At the conclusion of the hearings the hearing
examinary shall declare the hearing closed and shally withip
60 days of that dates prepare and submit to the board and in
the case of a copjunctive hearingsy within 90 days to the
poard and the board of health or department of health
proposad findings of facty conclusions of Tlaws and a

recommended decisions
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(L0) The  hearing examiner appointed to <conduct &
certification proceeding under this chapter shall insure
that the time of the proceedingy from the date the
department's report is filed with the board unti) the
recommended report and order of the examiner is filed with
the boardy does not exceed 9 § calendar months unless
extended by the board for good causes

(11) The board ar hearing examiner may waive all or a
portion of the procedures set forth in subsections (2)
through (8) of this section to expedite the hearing for a
facility when the department has recommended approval of a
facility and no objections have been filed."

Section 16« Section 75-20-222, MCBy is amended +to
reads:

"75-20~222« Record of hearing ~— procedyre -—— rules of
evidance - burden of proof. {1} Any studliesy
investigationses reportsy or other documentary evidencey
including those prepared by the departments which any party
wishes the board to consider or which the board itself
axpects to utilize or rely upon shall be made a part of the
re2corde

{¢) A record shall be made of the hearing and of all
testimony takene

{3y In a certification proceeding heltd under this

chaptery the applicant has the ourden of shawing by clear
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and coavincing evidence that the application should be
grantad and that the criteria of 75-20-301 are met.

(4} A1l proceedings under this chapter are governed by
the procedures set forth in this chapters the procedural
rules adopted by the boards and the #ontana Rules of
Evideice wunless one or more rules of evidence are waived by
the hearing examiner upon a showing of good cause by one or
more of the parties to the hedarings No other rules of
procedure or evidence shall apply except that the contested
case procedures of the Montana Administrative Procedure Act
shall apply if not in conflict with the procedures set forth
in this chapter er--the--procedural--rotes--adopred-——by--the
board.® ‘

Section 17T. Section T5-20-301y MCAy Is amended to
reads

"75-20-301. Decision of board -- findings necessary
for certifications (1) #ithin 60 days after submission of
the recommended decision by the hearing examinery the board
shall make complete findingss issue an opinionv‘and render 3
decision upon  the records either granting or denying the
application as filed or granting it upon such termse
conditionSy or modifications of the constructions operations
or maintenance of the facility as the board considers
appropriateas

{2) The board may not grant a certificate either as
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proposed by the applicant or as modlfied by the board uniess
it shall find and determine:

(a} the basis of the need for the Facilitysa_if_a
utility facilitys

(o) the pnature of the probable environmental impacts;

(c) that the facility represents the minimum adverse
environmental Impacte considering the state of available

technology anrd--the-—-neture--and-—esconomies-—af-the-varions

atternaotives;

(d) each of the criteria listed in 75-20-503;

(e) in the case of an electricy gasy or liquid
transmission ltine or agqueduct:

{i} what parts if anys of the line or agueduct shail
be located underground;

{(ii} that the facility Iis consistént with regional
plans for expansioﬁ of the appropriate grid of the utility
systems serving the state and---intereonneeted-——utidity
systems; and

(iii) that the facility will serve the interests of
utility system eccnomy and relliability;

{f) that the Tecation of the facility as proposed
conforms to applicable state end-teecat 1aws and regulations
issued thereundery-except-that—the-board-may-refuse-to-appty
any-treat-taw-or-reguitatien-+f-+t—findas-thaty-as-applied—¢teo

the-propesed-facttityr-the-iaw-or-regquiation-+a-unreasonahiy
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restrittive~—in-—view—of-the-entasting-technotogyr-of-foetors
of -gost-or~econoniesy—or—of-the-needs-of-consumersy—-whether
}oeared---insitde-—-or-——outside~——of-—the--directiy——affected
qovernnent-subhdiviasions;

{g) that the facility will serve the public interesty
ecanvenieneey-and-necessity;

{h) that the department of health or board of health
have issued a decisions opinions ordery, certifications or
permit as required by 75-20-216(3}i and

{i) for.facilities described in 73-20=104{11)(hls that
the use of public Tands for location of the facility was
evaluated and public lands were selected whenever their use
is as economically practicable as the use of private lands
and compatible with the environmental criteria listed in
T15=-20-503.

(3) In determining that the facilitys IE_A UTILIIYs
will serve the public interesty-conveniencey—-and--necessity
under subsection {2)tg) of this sections the board shall
consilers

{a) the items listed in subsections (2){a) and (2)(b)
of this section;

(b} the benafits to the applicant and the state
resulting from the proposed facility;

{c) the effects of the economic activity resulting

from the proposed facility; and
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(d) the effects of the proposed facility on the public
healths welfares and safetygt

ter-—-any-other—factors-that-it-convsiders—retevanty

{4#) Considerations of needy public needy or pubtic
convenience and necessity and demonstration thereof by the
applizant shall apply only to utility facilities."

Section 18. Section 75-20-303, MCAy, is amended to
reads

®75-20-303., Opinion issued with decision —— contentse
(1) In rendering a decision on an application for a
certificatey the board shall issue an opinion stating its
reasons for the acticn takens

t2y-—Ef—the-board-has—found-that-any-regironet-or-tocat
tow-or-requiatian-which-wontd-—be——othernise——appticable——+s
unreasonshiy—~restrietive-—pursvant-—to--F5-26-301¢{23¢F4v-+2
shali-atata-in-its-opinion—the-reasens—therefore

€33{2) Any certificate issued by the board shall
include the following:

{a) an environmental evaluation statement related to
the facility being certifieds The statement shall include
but. naot be limited to analysis of the following informatian:

(¥) the environmental impact of the proposed facilitys

(ii) ény adverse environmental effects which cannot be
avoided by issuance pf the certificate;

(iii} problems and objections raised by other federal
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and state agencies and interested groups;
tivi-ateernatives—to-the-propored-facitityy

+v¥{ix) @ plan for monitoring environmental effects of
the proposed facility; and

tv#¥fly) a time Timit as provided in subsection 4%
{2}» during which construction of the facility nust be
complated;

(b} a statement signed by the applicant showing
agreement to comply with the requirements of this chapter
and the conditions of the certificates

t4¥{3] The board shall issue as part of the
certificate the following time limits during which
construction of a facility must be completed:

{a) For a facility as defined in (b} eor--fe¥ of
T5-20~104¢#4{11) that is more than 30 miles in lengths the
time 1imit is 10 yearss

(b} For a facility as defined in (b) er—fcy of
T5-20~104¢#¥(11) that is 30 wiles or less in lengths the
time limit Is 5 yearss

{c} The time limit shall be extended for periods of 2
years zach upon a showing by the applicant to the board that
a g2od faith effort is Dbeing undertaken to complete
constructions Under this subsectiony a good faith effort to
complete construction includes the process of acquiring any

necessary state or federal permit or certificate for the
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facility and the process of judicial review of any such
permit or certificate.

t5¥44)1 The provisions of subsection {4t (3} apply to
any facility for which a certificate has not been issued or
for which construction is yet to be commencede®

Section 19« 3Section T5-20-304y MCAy, is amended to
reads

"75-20-304e« Waiver of provisions of certification
proceadingss (1) The board may waive compliance with any of
the provisions of 75~-20-216 through T5-20-222¢ 15-20-501,
and this part if the applicant makes a clear and convincing
showing to the board at a pubiic hearing that an immediate,
urgent need for a facility exists and that the applicant did
not have knowledge that the need for the facility existed
sufficiently in advance to fully comply with the provisions
of T5-20-216 through 75-20-222s 75-20-501ls and this part.

(2) The board may waive comptiance with any of the
provisions of this chapter upon receipt of notice by =
at+ticy-or-person persons subject to this chapter that a
facility or associated facility has been damaged or
destroyed as a result of fires floode oar other natural
disaster or as the result of insurrections warey or other
civil disorder and there exists an immediate need for
constructlion of a new facility or associated facility or the

relocation of a previously existing facility or associated

=32~ S8 275



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

S8 0275702

facility In order to promote the public welfare.
t3t--Fhe--hoard--shati--watve——conpliance-———with—--the
requirements-—of-—-—subsections—{2¥teyr-t3ytbyv~and—{33{ey—of
#5~26-3901~-and--¥5-20-581 15} ~—-and—-the---regquiremnents———of
subsections-—tirtar{ivi——and-{vi-of-¥5-20—211v-¥5-26-216¢3}r
and--315-26-383¢3)¢tayttvy—~retotinga-—-to---consideratiron——-of
steernative-—srtes——rf-—the--applicont-—-makes--a--elear--and
convincing-shewing-teo-the-boord-et-a-publie-hearing-thatr
tat--a-propesed-~facil+ty——witli-——-be--constrocted——in--a
county-~where~—a--singfe-—-emptoyer-—-within--the-—county--has
permanentiy—curtaited-ar-ecased-operations—causing-a—toss-of
259-or-more-permanent-joba-vithin-Z-years-st-the-—empltoyerss
operattans-within-the-preceding-té-year-perioady
to3-—the-county-and-muntcipat-governitng-beodres—irn-whose
jurtadictton—-the—factiity-+3-proposed-to-be-tocated-suppart
by-resolution-soch-a-waivers
tey-—the—propesed-faciticy-wiii-be-constructed-within-a
5-mrie~podins-of-the-operatiens-that-have--censed--or--been
eureartedt-and
tdy--the--proposed-—Ffacittitty--witt-—have—-a--beneficiat
effect-on-tha-economy-of-the-county-in-which-ehe—fastiiey-is
preposedFte-be-loeatadr
¢4 --Fhe-wairver-provided-for-in-sabsect+on-{t3j-—-appties
onty--to-—permanene--job--tosses--by--s-singte-emplteyery-Fhe

watver-provided-for-+tn-subscetion~{3y-does-not-apply-to—jobs
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of-a-temporary-cr-seasonat-naturev-tnetading-but-not-+imited
te-construction—jobs-er—jeb-tosses—during-tabor—dieputess
f5f——¥he-waiver—prov+ded—fer-in~subseetion—f51-does—not
appiy-—to-constderation-of-atternctives——ar——minimum--adverass
environueﬂte¥——+npuet—-fer-e-Fse+}+ty~def&ned—ia—subseetions
f!G}fb}v—fc1v-fdiv~0f—fef-of-?S-EG—iBﬁv-—Fof--an——assoc+ated
faettity——defined-sn-subseetion-t34-of-F5-26-2104y-ar-Fer-any
portion—of-er—process-in-a-foacttity——defined-—in-—subsection
fie7fa}——of—-15-39-!94-—to——the--extent—-that-the-pfaeess-or
pertiun-oi-the-Feei¥+ty«és—net—subjeet-to—a»pern+t-#§5uedwby
the—department-of-heatth-er-board-af-healehs
t6¥--Ffhe-apptieant-shali-pay-ati-expenses--required-—te
precess--aad--conduct-—-o--hearing--on-a-waiver-—pequest-under
subsection——{3}v—Howevery-—any--payments--made-——nnder-—thirs
subrection-—shott——he-—-credited-—tomard--the-—fee—paid-under
F5-28-215-to-the-extent-the-danta-or-—evidenece--presented--as
the=-hearing—or-——the-decizion-of-the-board-tndar-sabsection
t3y-ean-be-nsed-in-making——a--sereifircation——~decisten——ander
this-ehaptery
t#y-—Fhe--—board-——may-—grant-—onty-—one-—natver——tunder
subsections-t3y-and-t4}-for-each-permanent-}esa-of--jops-~-ns
defined-in-aabsection-t3ytars™
Section 20. Section 715-20-402y MCA, is amended *to
read:

"75-20-402+« Monitoringe The boards the departments the
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departnent of health, and the board of health shall monitor
the operations of all certifjcated facilities for assuring
continuing comptiance with this chapter and certificates
issued bereunder and for discovering and preventing
nonconpliance with this ﬁhapter and the certificates. The
applicant shall pay all expenses related to the monitoring
ptan established in subsection 3% L2 (artviiiv) of
75-20-3G3 to the extent federal funds available for the
facilitysr as determined by the department of healthy have
not been provided for such purposes.®

Section 2las Section 75-20-403, MCAy is oamended to
read:

“75-20-403. Revocation or suspension of certificates
A certificate wmay be revoked or suspended by the board
following_petice. and cpportusity for a hearlag:

{1) for any material false statement in the
application or In accompanying statements or studies
required of the applicant if 2 true statement would have
warranted the board®s refusal to grant a certificate;

(2} for fallure teo-—maintain-—safety-standardas-ar to
comply with the terms or conditions of the certificate; or

(3) for violation of any praovision of this chapters
the rules issued thereunders or orders of the board ar
departmente"

Section 22« Section 7T5-20~405y MCAy is _amended to
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read:

®"75-20-405. Action to recover damages to water supplye.
An owner of an interest in real property who obtains all or
part of his supply of water for domestics agricultural,
industrialy or other tegitimate hepeficial use from a
surface or underground source may sue a person to recover
damages for contaminatione diminutiony or interruption of
the water supply proximately resulting from the cperation of
a Ffacility. The remedies enumerated in this section do not
exclude the use of any other remedy which may be available
under the laws of the statea.®

Section 23. Section 75-20-408y MCAy is amended to
read:

"75~20~-408+ Penalties for violation of chapter --
civil action by attorney generals (1) (a} Whoever commences

to colstruct or operate a facility without first obtaining a

"certificate required under TS5-20-201 or o waiver therecf

under T5~20-304{2) or having first obtained a certificates
constructss cperatess or maintains a facility other than in
compliance with the certificate or viclates any other
pravision of this chapter or any rule or order adopted
thereunder or knowingly submits false information in any
reporty lO-year plane or application required by this
chapter or rule or order adopted thereunder or causes any of

the aforementionegd acts to occur s liabhle for a civil
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penalty of not more than $10,000 for each viclation.

(b) €ach day of a continuing violation constitutes a
separate offense.

{c) The penalty is recoverable in a civil suit brought
oy the attorney general on behalf of <the state in the
district court of the first judicial district of Montana.

(2y whoever knowingly and willfully violates
subseztion {1) shall be fined not more than $10,000 for each
violation or imprisoned for not more than 1 years or bothe.
Each day of & continuing violation constitutes a separate
offensae

{3} 1In addition to any penalty provided in subsections
subseciiagn (1) or ({2): whenever the department determines
that a person is viclating or-fs—about-to-viostete any of the
provisions of this section, it may refer the matter to the
attorney general who may bring a civil action on behalf of
the state in the district court of the first judicial
district of Montana for injunctive or other appropriate
relief against the violation and to enforce this chapter or
a certificate issued hereundere Upon a proper showingy 2
permanent or preliminary injunction or temporary restraining
order shall be granted without bond.

[4) The department shall also enforce this chaoter and
bring legal actions to accomplish the enforcement through

its own legal counsels
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(%) an fines and pepalties collected shall be
deposited in the earmarked-revenue-fund-for-the-pse——af-—tie
depurtnent--+n——adn+n+$ter+ng~—th+s—-ehapeer State _genecg)
fund."

Section Z4. Section 75-20-501, MCAy s amended +to
read:

"75=20-501s Annual Tong-range plan submitted -~
conteats -- avatlable to publice. (1) Each atitiey--and-—eaeh
persoy contemplating the construction of a facility within
this state in the ensuing 10 years shall furnish annually to
the department for its review a long-range plan for the
construction and cperation of facilities,

{2) The plan shall be submitted by April 1 of each
year and must include the following:

(a) the general locations sizes and type of all
facilities to be owned and operateds By-the-otitlity-or
persan—-whose when construction is projected to commence
during the ensuing 10 yearss as well as those facilities to
be removed from sarvice during the planning period;

{p) in the case of utility facilitiess a description
of efforts by the utility or person to coordinate the plan
with other utilities or persons so as to provide a
coordinated regional plan for meeting the energy needs of
the ragion;

{c) a description of the ef forts to involve
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environmantal protection apd land use planning agencies in
the planning processy as well as other efforts to identify
and minimize environmental problems at the earliest possible
stage in the planning process;

(d) projections of the demand for the service rendered
by the 3 utility er-person and explanation of the hasis for
those projections and a description of the manner and extent
to which the proposed facilities will meet the projected
demand; and

(e) additional information that the board by rule or
the department on its own initiative or upon the advice of
interested state agencies might request In order to carry
out the purposes of this chaptere.

(3) The glan shall be furnished to the governing body
of each county in which any facility included in the plan
under {2)({a) of this section is proposed to be Jlocated and
made avallable to the public by the department. The weitity
or person shall give public notice throughout tha state of
its olan by filing the plan with the environmental quality
councils the department of health and environmental
sciencesy the department of highwayss the department of
public service requlations the department of state landsy
the department of fishy wildlifey, and parksy 2nd the
department of commerce. Evtizen-envicaamental-protestien—-and

resource-planning-groups——and--other-—interested Jpnterested
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persons may obtain a plan by written request and payment
therefor to the department.

{%} A rural electric cooperative may furnish the
department with 3 copy of the long-range plan and 2-year
work plan required to be completed under federal rural
electrification requlrements in lieu of the long-range plan
required in subsection {l}a.

{5) No person may file an application for a facility
unless the facility had been adequately identified in a
lTong-range plan at least 2 years prior to acceptance of an
application by the departmente.™

Section 25. Section 75-20-502y MCAy is amended to
read:

®75-20-502« Study of included facilitiese If a wetidity
or perscen lists and identifies a proposed facility in Its
plany submitted pufsuant te 7T5-20-501y as one on which
construction is proposed to be commenced within the S-year
period following submission of the plany the department
shall commence examination and evaluation of the proposed
site to determine whether construction of the proposed
Facility would unduly impair the environmental wvalues in
75-20-503« This study may be continued until such time as &
person files an appiication for a certificate under
T5-20-211« Information gathered under this section may be

used to support findings and recommendations required for
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issuance of a certificate.”

Section 26. Section 75-20-503, HCA» is omended to
read:

"75-20-503. Envircnmental factors evaluatede In
evaluating long-range plansy conducting S-yeay site reviewss
and =valuating applications for certificates, the board and
departaent shall give consideration to the following 1Ist of
environmental factorstr where appllcablev-aAd-may—by-rule-add
to-the-¢éntegories—of-this—seetion:?

(1) energy needs® gequirementsi

tri-—qrowth-in-demand-and-projectirons-of-neady

tby--avaitabitity-—and-—-destrabidity-——~of---niternative
sonrces-of-energyl
te3--avaitabitity-——and———desirabitity--of--mlternative
scureces—of-enerqgy—in-tieu-of-the-proposed-focitityt
tdy-—-promotionat-activities-of-the-—-utitiey--which--mey
have-given-rise—co—the-need-for—this-facititys
tey--sociutty~-benefiecrod-—tses——of-—the-output-of-this
factiieyy-~inctuding-—fts--ases——to---protect---ar---enhuance
enviroamental-quatieys
tfy-—conservation——activities--which-~contd--redace~the
need-for-more-energyt
tay——research--activittes-—of-—the-——utitiey——of-——-new
technotogy-———avatlabte--—~to-——tt-——which---might---minimize

environmentad-impactet
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{2y land use impacts:

{a) area of land required and ultimate uses

{b) consistency with areawide state and regional land
use plans;

(c¢) consistency with existing and projected nearby
land uses;

(d} alternative uses of the site;

(e) impact on populstion already in the areay
population attracted by construction or operation of the
Facllity itself;

{f}) impact of availability of enerqgy from this
facility on growth patterns and population dispersal;

(3) geologic suitability of the site or routes;

{h) seismologic characteristics;

(is construction practices:

{j} extent of erosiony scourings wasting of land, both
at site and as a result of fossil fuel demands of the
facilitys;

{<x) corridor design and construction precautions for
transmission lines or agueducts;

{1} scenic impacts;

{m) effects on natural systems, wildlife, plant 1ife;

{n} impacts on important histeric architecturaly
archeslogicale and cultural areas and featuress

{o} extent of recreation opportunities and related
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compatible uses;

{p) public recreatiocn plan for the project;

{q} public facilities and accommodation;

(r) opportunities for joint use with energy-intensive
industries or other activities to utilize the waste heat
from facilities;

(s) for_ facjlitigs _described _in__ 75-20-104¢111ib)s
opportunities for wusing public lands for Jlocation of
facilities whenever as economically practicable as the use
of private lands and compatible with the reguirements of
this section;

{3} water resources impacts:

{a) hydrologic studies of adequacy of water supply apd
impac: of facility on streamflowy lakesy and reservoirs;

{b} hydrologic studies of impact of facilities on
groundwaters;

(¢} cooling system evaluationy including consideration
of alternativesi

(d) inventory of effluentss including physical,
chemicaly biologicaly and radiological characteristicss;

(e} hydrologic studies of effects of effluents on
receiving watersse including mixing characteristics of
receiring watersy changed evaporation due to temperature
differentialss and effect of dischérge on bottom sediments;

(f} relationship to water quality standards;
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3) effects of changes in quantity and quality on
water use by otherss including both withdrawal and in situ
uses;

{h}) relationship to projected uses;

{i} relationship to water rights;

{i) effects on plant and animal 1ife, including algaa,
macroinvertebratess and fish population;

(k) effects on unique or otherwise significant
ecosystemss ecsgesr wetlands;

(1) wmwonitoring programs;

{2) aifr quality impacts:

{a} wmeteorclogy--wind divection and velocity, ambient
temperature rangessy precipitation valuesy inversion
occurrencey other effects on dispersion;

{p) topography~-factors affecting dispersion;

{c) standards in effect and projected for emissions;

{d) design capability to meet standards;

(2) emissions and controis:

{i) stack design;

(ii) particulates;

{iii) sulfur oxides;

(iv) exides of nitrogen; and

{v) heavy wetalsy trace elamentsy radioactive
materialse and oeher toxic substancess

{f) relationship to present and projected air quality

i SB 275
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of the area;

{3} monitoring program;

i51) solid wastes impacts:

(a) solid waste inventory;

{b) dispoesal program;

{c} relationship of disposal practices to
environmental quality criteriajg

{d) capacity of disposal sites to accept projected
waste lcadings;

(6} radiation impacts:

(a) land use controls over development and populationj

{p} wastes and associated disposal program for solidy
liquide radioactives and gaseous wastes;

{c) analyses and studies of the adegquacy of
engine2ring safeguards and operating proceduresi

{0) monitoring--adequacy of devices and sampling
techniques;

[T} noise impacts:

{a) construction period levels;

(b) operational levels;

{c) relationship of present and projected noise levels
to existing smd-potentia}-stricter noise layel standards;

(1) monitoring-—adequacy of devices and methods.”

Saction 27« Section 7T5-20-1202y MLAs is amended to

read:
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"75-20-1202. Definitions. As used in this part and
75-20-201 through 75-20-203y the following definitions
apply:

(L} (a) "Nuclear facility™ means each planty unity or
other facility designed fery or capable of vl

{i) o9generating 50 megawatts of electricity or more by
means of huclear fissiony;

(ii) convertings enriching, fabricatingy or
reprocessing uranium minerals or nuclear fuelsyi or

(iii) storing eor disposing of radiocactive wastes or
materials from a nuclear facilityss

(b} ®nAuwetesr Huclear Facility® does not include any
smalli-scale facility used solely for educationaly researchs
or madical purposes not connected with the commercial
generation of energys.

(2} "“Facilityy¥y as defined in 7T5-20-1044F%2 is
furthar defined to include any nuclear facility as defined
in subsection (1)(a) of this section.n

Section 28. Section 7T5-20-1205s MCAy is amended to
read:

"75-20-1205. Emergency approval authority invalid for
nuclear facilitiese NotWwithstanding the provisions of
subsections-t23-and-{3y~of 75-20-304{2)+ the board may not
waive ccmpliance with any of the provisions of this part or

75-20-201 through 75-20-203 relating to certification of a

—46— s 27s
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1 nuclear facility.”

1)

MEWM_SECTIONs Section 29. Effective dates This act is
1 effective on passage and approval.

~End-
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SENATE BILL NOs 275
INTRODUCED BY KEATINGy PAVLOVICHs SHAWy TVEIT,

ABRAMSy SWITZER, DEVLINs HANSONs KOLSTAD

A BIL. FOR AN ACT ENTITLED: - ™AN ACT TO GENERALLY REVISE THE
MONTANA MAJOR FACILITY SITING ACT; DEFINING €COST; REDEFINING
UTILITY; SPECIFYING THAT A CERTIFICATE OF PUBLIC NEED IS NOT
REQUIIED FOR A NONUTILITY FACILITY; DELETING THE REQUIREMENT
FOR ALTERNATE SITE STUDIES AND ALTERNATE ENERGY STUDIES;
REQUCING TIMES ALLOWED FOR EVALUATION OF STUDIES; SPECIFYING
HOW FEES PAID ARE TO BE USED; DIRECTING FINES AMD PENALTIES
TO B8t PAID TO THE GENERAL FUND; AMENDING SECTIONS 75-20-102,
75-20-104y T5-20-105+ T5-20-112¢ 75-20-201+ 75-20-211
THROUGH T5-20-220% 15-20-222y 15-20-301+ T75-20-303y
75-20-304%s T15-20-402y T5-20-403+ T5-20-405y 75~20-408,
T5-20-501 THROUGH 75-20-503, T5-20-1202y AND 75-20-1205; AND

PROVIDTING AN IMMEDIATE EFFECTIVE DATE.*

BE 1T EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Sectlon 1« Section 75-20-102y MCAs is amended to read:
"75-20-102 Policy and legislative findings. (1) It is

the constitutionally declared policy of <this state +to

maintzin and improve 2 clean and healthful environment for
preseit and future generationsy to protect the environmenta)

life-support system from degradation and prevent
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unreasosnable depletion and degradatlion of natural resourcesy
and to provide for administration and enforcement to attain
these objectivese

{2) The 1legislature finds that the construction of
additional power or energy conversion facilities wmay be
necessary to meet the increasing need for electricitys
energyy and other products and that these facilities have an
effect on the environments an impact on population
concentrationy and an effect on the welfare of the citizens
of this states Therefores it i5 necessary to ensure that the
locations constructiony and operation of power and energy
conversion facilities will produce minimal adverse effects
on the environment and upon the citizens of this state by
providing that a power or energy conversion facility may not
be canstructed or operated within this state without a
certificate of-environmentatl-compatibitity-ond--pubitie--need
acquired pursuant to this chapter«"™

Section 2. Section T5-20-104s MCAe is amended to read:

"75-20-104s Definitionses In this chaptersy unlaess the
cantaxt requires otherwise, the following definitions apply:

,(1’ "pddition thereto™ means the installation of new
machinery and equipment which would significantly change the
conditions under which the facility is operateds

{2} “Application® means an application for a

certificate submitted in accordance with this chapter and

-2- S8 2715
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the rules adopted hereunderas

{3) M™associated facilities® includes but is not
limited to transportation Vlinks of any kinde aqueductss
diversion dams, transmission substationss storage pondsy
reservoirsy and any other device or equipment associated
with the gproduction or delivery of the energy form or
product produced by a facility located  in__Hgotanas except
that the term does not include a facility.

{4} ™Board* means the board of natural rescurces and

conservation provided for in 2-15-3302.

£5) *Board of health® means the board of héalth and

enviraonamental sciences provided for in 2-15-2104%.

{6) MCertificate* means the certificate of
environmental compatibility ore jin the case of 3 utilitys 2
certificate. of _environeental compatibility and public need
issued by the board under this chapter that is required for
the construction or operation of a facilitye

{7) *Commence to construct® means:

(a2} any clearing of lands excavations constructiony or
other action that would affect the environment of the sijte
or rodte of a facility but does not mean changes needed for
temporary wuse of sites or routes for nonutility purposes or
uses in securing geological datas including necessary
borin's to ascertain foundation conditions;

(b) the fracturing of underground formations by any
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weans if such activity is related to the possible Ffuture
develapment of a gasification facility or a facility
employing geothermal resources but does not include the
gathering of geological data by boring of test holes or
other underground explorations investigations or
experimentation;

(c} the commencement of eminent domain proceedings
under Title 70+ chapter 30+ for land or rights-of-way upon
or over which a facillty may be constructed;

(d} the relocation or upgrading of an existing
facility defined by (b) or {c} of subsection <03 (11}
including upgrading to a design capacity covered by
subsection ¢¥8¥{111(b)es except that the term does not
includa normal maintenance or repair of an existing
facilitye

£8)._%CostT _means_the estimated cost in dollacs af _the
tise__of_ _propeosed--construction——of IHE _AGLCEPTANCE OF THE
APPLICATION UMCER 135=20-216(a) EOR_a_facllity or _associaked
facility located.in-Moptanaa

€¢83431 “Department® means the department of natyral
respurces and conservation provided for in Title 2+ chapter
15y part 33.

$94L1Q) "Department of health® means the department of
health and environmental sciences provided for in Title 2y

chapter 15¢ part 21.

-y SB 275
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¢¥83411) "Facility™ means:

ta}) except for crude oil and natural gas refineries,
and facilities and associated facilities designed for or
capable of producings gatherings processings transmittings
transportings or distributing crude 0il or natural gass and
those facilities sub ject to The Montana Strip and
Underground Mine Reclamation Acts each plants units or other
facility and associated facilities designed for or capable
of:

{i} generating 52 megawatts of electricity or more or
any addition theretoa texcept poliution control facilities
approved by the department of health and environmental
sciences added to an existing plant)-—having-—an—-estimated
easr-in-excess-of-$10-miIIion;

{ii) producing 25 miltion cubic feet or more of
pipgliae_guality gas derived from coal per day or any
addition thereto having-an—estimared-cost-in-excess-of-$16
mittion;

{iii) producing 254000 barrels of UYiquid hydrocarbon
products per day or more or any addition theretc having-an
estipntad-cose-in-excess-pnf-5+o-mittion;

{iv) enriching uranium ainerals or any addition thereto
having-an-estianted-cost-in-excesr-of-58-nit¥+on; or

{v) wutilizing or converting 500000 tons of cocal per

year of more or any addition thereto having-an-estimated
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cost-in-excess-of-5$18-mirttiron;

{b) each electric transmission line and associated
facilities of a design capacity of more than 69 115
kilovoltsy-exeept-—that-the-term-does-not-inetuda-an-eleectrie
eransniss+en-%+ne—cnd--esseeiaeed—-iae+¥+t+es—-e§--a--des+gn
capactty-—cf-238-kilovetts-or-tess and gore than 10 miles or
tess in length;

(c} each pipeline and associated facilities designed
for or capabtlte of transporting gas (except for natural gas)s
watery or ligquid hydrocarbon products from or to a facility
located within or without this state of the size Indicated
in subsection t¥83L11)(a) of this section;

{d} any use of geothermal resources, including the use
of underground space in existence or to be createds for the
creationy usey or conversion of energyy designed for or
capable of producing geothermally derived power equivalent
to 25 miilion Btu per hour or more or any addition thereto
havimg-an—estinaced-cosb~in—excess-of-4350y088;

() any underground in Zitu gasification of coal.

t¥E¥{l2) "Person® means any individuals groupy firme
partnerships corporations cooperatives assocCiations
goveriment subdivisiony dgovernment agyencys local governments
or other orgenization or entitys

£224113) "Transmission substation® means any structure,

devices or <guipment assemblagesr commonly located and
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desigied for voltage requlations circuit protectiony or
switching necessary for the construction or operation of a
proposad transmission }linea
tE3yLh4s) "Utllity® means any--person--engeged--in--any
aspect--of-—the--preduce tony--3toragey--saley——detiveryy--or
faraishing-of-heaty-eteetrieityy-gasy-hydrocarbon--productsy
or--enerqgy-~~in-—any--ferm--for-—uttimate—publie-usre 3 _person
furpishing epergy witbin.Montana _and__subject to  rate. of
Lekturo__or _rate.rsgulation by s state or federal.regulatory
body_or_proiected _from . competition _through..a _guaranteed
agnopoly of service_in a_givep-sSecvice. argas"
Section 3. Section 75-20-105+ MCAs is amended to read:
m75-20-105. Adeption of rules. The board may adopt
rules implementing the provisions of this chaptery-imeluding
but-nret-imtted-tos
£ir--rotes-—qeverntng-—-the-—-forp---and——-content~—-of
appiicationss
2y-~rates——~further-—defining--the--terns——used-in-this
ehapters
t3¥--rules-governaing-the-farn-and-content-of-tong-renge
ptans¢
{t4)-—any-ether-rpltes—the-beard-considers-~necessary--te
accompliah-the-purpeses-and-objeetives—of~thisvchaphar."
Sectlon 4« -Section T5~20-112y MCA, is amended to read:

®75-20-112. Moneys to -earmarked revenue Ffunde A1l
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feesvy-taresy-~finesr--ond--penadties collected under this
chapter shall be deposited In the earmarked revenue fund for
use by the department in carrying out its functions and
responsibilities under this chaptere®
3e¢ction Sa Section 75-20-201,y MCAs is amended to read:
®75-20-201. Certificate required -- gperation in

conformance =— approval by popular vote of certificate for

.nuclear facility. (1) A person may not commence to construct

a facility in the state without first applying for and
obtaining a certificate of-envirenmental-compatibiitty-and
pobliz-meed issued with respect to the Ffacllity by the
boardas

(2) A facility with respect to which a certificate js
issued may not thereafter be constructedy operateds or
maintained except in conformity with the certificate and any
termss conditions, and modifications contained therein.

{3) A certificate may only be issued pursuant to this
chaptere

{4) If the board decides to issue a certificate for a
nuclear facilitye it shall report such recﬁmnendation to the
applicant and wmay not issue the certificate until such
recomnendation is approved by a majority of the voters in 2
statewide election called by initiative or referendum
according to the laws of -this state.®

Section 6. Section 75-20-211y MCAs is amended -to read:

-B- S8 275
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"75-20-211« Application -- filing and contents --
proof of service and noticee {1) (2) An applicant shall file
with the department and department of health a joint
applization for a certificate under this chapter and for the
permits required wunder the Jlaws administered by the
department of health and the board of health In such form as
the board requires under applicable rulesy containing the
following information:

{i) a description of the location and of the facility
to be built thereon;

{ii) a summary of any studies which have been made of
the environmental impact of the facilitys

ti+73-a-stotement-explaining-the-need-for-the—faetiitys

LILL} A SYATEMENT EXPLAINING THE NEED FOGR THE FACILIYXs
1E.A UTILIIY:

trertididIV) _for _ facilities. . described _____in
15-20-1041411)40)s B description of reasonable alternate
locations for the proposed facilitys a general description
of ths comparative merits and detriments of each location
submitteds and a statement of the reasons why the oprimary
proposaed location is best suited for the facility;

tv¥tiv(¥) baseline data for the primary-~—and
reasonabie-alternate~tecattons location;

tviyLw2(VI) at the applicant's aptions an environmental

study »>lan to satisfy the requirements of this chapter; and
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teditwidi¥Il) such other rglavant information as the
applicant considers-retevant subpits or as the board and
board of health by order or rule or the department and
deparcment of health by order or rule may require.

(b} A copy or copies of the studies referred to in
subsection {1)(a)(ii) above shnall be filed with the
departments if ordereds and shall be available for public
inspection.

{2) An application wmay consist of an application for
two or more facilities in combination which are physically
and directly attached to each other and are operationally a
single operating entity.

(3) An application shall be accompanied by proof of
service of a copy of the application on the chief executive
officer of each unit of local governmentsy county
commissionery city of county planning boardss+ and federal
agencies chargad with the duty of protecting the environment
or of planning land use in the area in which any portion of
the >roposed facility may be iocateds beth-as-primariiy-and
as-—ateternativety--preposed and on the following state
government agenciess

{3} environmental quality council;

{b} department of public service regulation;

fc) department of fishy wildlife, and parks:

(d} department of state 1ands;

=10- 5B 275
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{e} department of commerce;

{f] department of highways;

{g) department of revenué.

{4} The copy of the application shall be accompanied
by a notice specifying the date on or about which the
application is to be fileds

(5) An application shall also be accowpanied by proof
that public notice thereof was given to persons residing iIn
the area eor--adternstive-sreas in which any portion of the
proposag facillty may be locateds by publication of a
summary of the application in those newspapers that will
substantially inform those persons of the apolicatione®

Section T Section 75-20-2124 MCA, is amended to read:

*715-20-212. Cure for failure of service. Enndvertent
Fastare Fajlure of service on or notice to any of the
municipalitiess government agenciess or persons identified
in T5-20~211(3) and (5) may be cured pursuant to orders of
the department designed to afford them adeguate notice to
enable their effective participation in the proceeding.™

Section 8. Section T5-20-213s MCAs is amended to read:

¥15-20-213. Supplemental material -- amendments. (1)
An application for an amendment of an application or a
certificate shall be in such form and contain such
information as the board by rule or the departwent by order

prescribess Notice of such an application shall be given as
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set forth in {3)s (%)s and (5} of 75-20-21l.

{2) An application may be amended by an applicant any
time prior to the department's recommendation. If the
proposad amendment is such that it prevents the depar tmente
the departaent of healthy or the agencies listed in
75-20-216(5) froin carrying out thelr duties and
respoisibilities under this chaptery the department may
requira such additional filing fees as the department
detersines docyaents. ;u_;hg_annligagt_g; necessaryv-or—the
department-may-require-a-new-appltircation-and-frting-fee.

{3) The applicant shall submit supplemental material
in a timely wanner as requested by the department or as
offered by the applicant to explaine supporte or provide the
detail with respect to an item described in the original
applications without filing an application for an amendmente
The despartment's determination as to whether information is
supplzmental or whether an application for amendment is
required shall be conclusive.”

Section 9« Section 75-20+214%4y MCAs is amended toc read:

»75-20-214» MNotice of intent to file. A potential
applicant for a certificate may file a notice of intent to
file an application for a certificate for a facitity defined
in 75=20-104¢+84(1ll) at least 12 months prior to the actual
filiny of an applicationa. The notice of intent shall specify

the type and size of facility to be applied fory Iits
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preferred locations o-deseription-of-reasonabte-atternstive
Frocationsy and such availahle_and _relevant information as
the board by rule or department by order requires. An
applicant complying with this section is entitled to a 5%
reduction of the filing fee required undar 75+-20-215."

Saction 10« Section 75-~20-215s MCAy is awmended to
read:

*75-20-215« Filing fee -- accountability -- refund --
usee (1) {(a) A filing fee shall be deposited in the
earmar ked revenue fund for the use of the department in
administering this chapter. The applicant shall pay to the
department a filing fee as provided in this section based
upon the department®s estimated costs of processing the
application unaer this chaptery but which shall not exceeq
the following scale based upon the estimated cost of the
facility:z

fi) 2% of any estimated cost up to 31 million; plus

{ii} 1% of any estimated cost over §1 million and up to
$2D million; plus

{iii) 0«5% of any estimated cost over 320 million and
up tc $1G0 mitlion; plus

(iv) 0.25% of any amount of estimated cost over $100
million and up to $300 million; plus

(v) +125% of any amount of estimated cost over 3300

wilYions UB_X0 $1 BILLION: plus

=13~ 58 275
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(el} 2032 of any amount over $1 billians

{b} The department may-ettow-in-its-diseretion shall
grant a credit against the fee payable under this section
for the development of information or providing of services
required hereunder or required for preparation of an
environmental impact statement under the Montana or natjonal
environmental opolicy actse. The applicant may submit the
information to the department together with an accounting of
the expenses incurred in preparing the informatione The
department shall evaluate the applicabilitys validitys and
usefulness of the data and determine the amount which may be
credited against the filing fee payable under this sections
Upon 30 days' notice to the applicanty this credit may at
any timne be reduced if the department determéines documents
ta.__the__applicant that it is necessary to carry out its
responsibilities under this chapter.

(2) (a) The department may contract with an applicant
for the development of informations provision of services
and payment of Ffees required under this chapter. The
contract may continue an agreement entered inte pursuant to
T5-20-106+ Payments made to the department under such a
contract shatl be credited against the fee pavable
hereunders Notwithstanding the provisions of this sectiony
the revenue derived from the filing fee must be sufficient

to enable the departments the department of healthy the
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boardes the board of healthy and the agencies listed in
75-20-216(5) to carry out their responsibilities under this
chaptzre The department may amend a contract to require
additional payments for necessary expenses up to the limits
set farth in subsection (1) {a) abdve upon 30 days® notice to
the applicant. The department and applicant may enter into
a contract which exceeds the scale provided in subsection
{(11{a).

(o) I[f a contract is not entered intos the applicant
shall pay the filing fee in installments in accordance with
a schredule of installments developed by the departments
provided that no one installment may exceed 20% of the total
filing fee provided for in subsection (1}

(3) The estimated cost of wupgrading an exlsting
transmission substation may not be included in the estimated
cost of a proposed facility for the purpose of calculating a
filing fae.

(%) If an application consists of a combination of two
or aore facilitiesy the flling fee shall be based cn the
total estimated cost of the combined facilities.

(3) The applicant is entitled to an accounting of
meneys expended and to a refund with Interest at the rate of
6% a year of that portion of the filing fee not expended by
the dzpartment in carrying out its responsibilities under

this chapters A refund shall be made after al}
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administrative and judicial remedies have been exhausted by
a1l parties to the certification proceedings.

{6) The revenues derived from filing fees shal!l be
used by the department in compiling the information required
for rendering a decision on a certificate and for carrying
out its and the board?s other responsibilities under this
chaptar.®

Sectfon 1i. Section 7T5-20-216y MCA, Is5 awmended to
reads:

®75-20-216s Studys evaluations and report on proposed
facility -- assistance by other agencies. (1) After receipt
of an applicationy the department and department of health
shall within 90 days notify the applicant in writing that:

{a) the application Iis in compliance and is accepted
as complete; or

{b) the application is not in compliance and list the
deficiencies thereing and upon correction of these
deficiancies and resubmission by the applicants the
department and department of health shall within 30 days
notify the applicant in writing that the application is in
compliance and is accepted as completea

{2) Upon receipt of an application complying with
75-20-211 through 75-20-215+ and this sectiony the
department shall commence an intensive study and evaluation

of the proposed facility and its effectss considering atl

16~ $8 275
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applicable criteria listed in 75-20-301 and 75-20-503 and
the department of healtth shall commence a study to enable it
or the board of health to issue a decisions opinions orders
certifications ofF permlit as provided Iin subsection (3)s The
department and department of health shall usey to the extent
they consider applicabley valid and useful existing studies
and reports submitted by the applicant or compiled by a
state or federal agencya -

{3) The department of health and the board of health
shall within 1 year following the date of acceptance of an
applization and-the-board-of-hestth-sr-deparenent—af-nealthy
rf-apoticabley-within-«an--additionet--é--months Issue any
decisiony opinions ordery, certification, or permit required
under the laws administered by the department of health or
the 3sard of health and this chapters The department of
health and the board of health =shall determine compliance
with all standardsy permit requirementsy and implementation
plans under their Jurisdiction for the primery~—~-and
reassrable--ateernate~-Foeatkions location in their decisions
opiniony orders certifications or permits. The decisione
opinions orders certificationy or permitsy with or without

conditionse is conclusive on all matters that the department

of health and board of health administers and any of the

criteria specified in subsections (2} through (7) of

75-20-503 that are a part of the determinations made under
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the laws administered by the department of health and the
board of health. Although the decisions opinions order,
certifications or permit issued under this subsection is
conclusivey the board retains authority to make the
determination required under 75-20-301(2)¢c3L{hl~ The
decisions opinions order, certifications or permit of the
department of health or the board of health satisfies the
revies requirements by those agencies and shaltl be
acceptable in lieu of an environmental impact statement
under the Montana Environmental Policy Acte A copy of the
decisions opinions orders certificationsy or permit shall be
servel upon the department and the board and--shall——be
wtidized-—as—part-—of--their~-finat-site-setection—process.
Prior to the issuance of a preliminary decision by the
department of health and pursuant to rules adopted by the
board of healths the department of health shall provide an
oppertunity for public review and comment.

(4) #Hithin 22-months 1_vear following acceptance of an
applization for a facility as defined in tat-and-¢{dy-of
T5-20-1044183(]11) end-for-a-factiity-as-defined-in--{d)-—and
ter-—-9f--35-20~-284 10} ~which-is—mere-than-38-nites-in-tength
and-within-t-year~for-a-factitey-as-defiped-in-¢tby-——and-—tey
6f-—35-20-194t1P)-—which--t3-38-mites-or-tess-in~tength, the
department shall make a report to the hoard which shall
contain the

department's studiesy evaluationsy
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recomnendaeionsy other pertinent documents resulting from
its study and evaluations and an environmental impact
statement or analysisa_if __aoyas prepared pursuant to the
Nontana Environmental Policy Actgy~——+f-~anyw——Ff=-the
applitatron-ira-for-a-combinstion-of-twe-or-more~--fFaeilitiesy

thevdepartment-shati-make-+ts-report-te-the-hoard-within-the

greoster--of-——the--tenqthy——of--time--provided-—for——in-~thia

subsection—Ffor-atther-of-the-facititiesy

{5) The departments of highways; commarce; fish;
wildlifey and parks; state lands; revenue; and public
service regquiation shall repart to the department
information relating to the impact of the proposed site on
each department®s area of expertise. Fhe-report-mnay-inejude
apiniona-as-to~the-advisabitity-——of--grantinqgr--denyingv—-or
modifying~~the-—certifieates The department shall allocate
funds obtained from filing fees to the departments aaking
reports to reimburse them Ffor the costs of compiling
information and issuing the required report.”

Section 12« 5Section 75-20-217+ MCAy Is amended to
read;

"75-20-217« Voiding an applicatione An application may
be voideds _fallowing _notics..and _ap. cpportunity  for 2
hearinls by the department for:

{1). any material and knowing}y false statement in the

application or in accomppanying statements orf studies
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required of the applicants;

{2) failture to file an application iIn substantially
the form and content required by this chapter and the rules
adopted thereunder; or

(3) failure to deposit the filing fee as provided ip
TS~20-215.

Section 13. Section 75-20-218s MCAy Is amended to
read:

*75-20-218. Hearing date —— location —— department to
act as staff -- hearings to be held jointlye (1} Upon
receizt of the department’s report submi tted under
15-20-216y the board shall set a date for a hearing to begin
not more than 120 days after the receipte Except for those
hearings involving applications submitted for facilities as
defined in (b) and (c) of 75-20-104¢¥83(1ll)e certification
heariigs shall be conducted by the board in the county seat
of Lewis and Clark County or the county in which the
facility or the greater portion thereof is to be located.

(2) Except as pruvidaed in T5-20~221{2)y the department
shall act as the staff for the board throughout the
decisionmaking process and the board may request the
department to present testimony or cross-examine witnesses
as the board considers necessary and appropriates

(3) At the request of the applicants the department of

health and the board of heslth shall hold any reguired

-Z20- sB 275
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permit hearings required under taws administered by those
agéncies in conjunction with the board certification
hearinge In such @ conjunctive hearing the time periods
established for reviewing an application and for issuing a
decision on certification of a proposed facility under this
chapter supersede the time periods specified in other laws
administered by the department of health and the board of
healtha®

Section 14« Section 75-20-219y MCAy is amended to
reads:

®75-20-21%« Amendments to a certificates (1) Within 30
days after notice of an amendment to a certificate is given
as set forth in 75-20-213[1)s including notice to all active
parties to the original proceedings the department shall
determine whether the proposed change in the facility would
result in any material increase in any environmental impact
of the facility or a substantial change in the Jlocation of
att~~or--a-portion-of-the-fecriiey-other-than-as-pravided-in
the-atternates as set forth in the original applications If
the department determines that the proposed change would
result in any material increase in any environmental impact
of the facility cr a substantial change in the location of
att-or-a-portion—of the facilitys the board shall hold a
hearing ia the same manner as a hearing is held on an

application for a certificates. After hearings the board
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shall grante denye or wodify the amendment with such
conditions as it deems appropriate.

(2) 1In those cases where the department determines
that the proposed change in the facility would not result in
any material increase in any environmental impact or would
not be a substantial change in the location ef-——a}}-—op—--n
pertion of the facilitys the board shall automatically grant
the amnendment either as applied for or upon such terms or
conditions as the board considers appropriate unless the
departnent®s determination is appealaed to the board within
1% days after notice of the department?s determination is
givena

{3) If the department or the board under subsection
{4) determines that a hearing Iis required because the
proposed change would result in any material increase in any
environmental impact of the facility or a substantial change
in tha 1JYocation eof--ati-or-a-portton of the facilitye the
appltizant has the burden of showing by clear and convincing
evidence that the amendment should be granted.

{4y If the department determines that the proposed
change in the facitity would not result in any a2 material
increase in any environmental impact or would not be a
substaptial change in the location sf-atb-er--a--portion of
the facilityy, and a hearing is requirsd because the

departnent's determination is appealed to the board as
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providad in subsection (2)s the appellant has the burden of
shoawinrg by clear and convincing evidence tihat the proposed
change in the facility would result in amy 3 material
increase In any environmental impact of the facility or a
substzntial change in the l1ocation ef-ali-er-eo-pestion of
the facility other-than—as-provided-in-—the--alternatags-—sat
forth-in-the-originat-applicatvon.

{5} 1If an amendment is required to a certificate which
would affects amends alter or modify a decisione opinione
ordery certifications of permit issued by the department of
healtnr or board of healths such amendment must be processed
under the applicable statutes administered by the department
of health or board of health."

Ssction 15+ Section T5-20-220s ™MCA, is amended to
reads:

"75-20-220. iHearing examiner - restrictions ~-—
dutiess {1} If the board appoints a hearing examiner to
conduct any certification proceedings under this chapter,
the hearing examiner may not be a member of the boards an
employee of the departments or 3 member or employee of the
department of health or board of healths. A hearing examiners
if anys shall be appointed by the board within 20 days after
the departwment®s report has been filed with the boarde If a
hearing is held before the board of health or the department

of healthy the Dboard and the board of health or the
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department of health shall mutually agree on the appointment
of a hearing 2xaminer to preside at both hearingss

{2} A prehearing conference shall be held following
notice within 60 days after the department®s report has been
filed with the board.

(3) The prehearing conference shall be organized and
supervised by the hearing examiner.

(4) The prehearing conference shall be directed toward
@ determination of the issues presented by the applications
the department®s reporty and an identification of the
witnesses and documentary exhibits to be presented by the
active parties who intend to participate in the hearings

(S5) The hearing examiner shall require the active
parties to submity in writings and serve upen the other
active partiess all direct tesfilony which they propose and
any studiesy investigationss reportssy or other exhibits that
any active party wishes the board to considere These
writtan exhibits and any docCuments thoet the board itself
wishes to use or rely on shall be submitted and served in
like mannersy at least 20 days prior to the date set for the
hearingas For good cause showny the hearing examiner way
allow the introduction of new evidence at any timee.

{5) The hearing examiner shall allow discovery which
shall be completed before the commencement of the hearings

upon 300d cause shown and under such other conditions as the

-24— ‘5B 275
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hearing examiner shall prescribe.

(7) Public witnesses and other interested public
parti=zs may appear and present oral testimony at the hearing
or submit written testimony to the hearing examiner at the
time of their appearance. These witnesses are subject to
cross-examinatione

{B) The hearing examiner shall issue a prehearing
order specifying the issues of fact and of lawe identifying
the witnesses of the active partiess naming the public
witnesses and other Interested parties who have submitted
written testimony in lieu of appearancey outlining the order
in which the hearing shall proceeds setting forth those
section 75-20-301 <criteria as to which no issue of fact or
law has been raised which are to be conclusively presuned
and are not subject to further proof except for good cause
showns and any other special rules to expedite the hearing
which the hearing examiner shall adopt with the approval of
the boarde

{?) At the conclusion of the hearings the hearing
examinar shall declare the hearing closed and shally within
60 days of that dates prepare and submit to the board and in
the case of a conjunctive hearings within 90 days to the
board and the board of health or department of health
proposad Ffindings of facty <onclusions of lawe and a

recommended decisions
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(LO) The hearing examiner appointed to conduct a
certification proceeding under this chapter shall insure
that the time of the proceedings from the date the
department®s repo;t is filed with the board until the
recommended report and order of tha examiner is filed with
the boardy does not exceed 9 & calendar months unless
extended by the board for good causea

(11) The board or hearing examiner may waive all or a
portion of the procedures set forth in subsectians (2}
through (B} of this section to expedite the hearing for a
facility when the department has recommended approval of a
facility and no objections have been filed."

Section 16. Section 75-20-222, MCAs s amended to
read:

"75-20-222« Record of hearing -- nrocedure -- rultes of
evidance -— burden of proofe {1) Any studiesy
investigationsy reportss or other documentary evidencey
inctuding those prepared by the departmenty which any party
wishes the board to consider or which the board itself
expects to utilize or rely upon shall be made a part of the
recordse

{¢) A record shall be made of the hearing and of all
testimony takene

(3) In a certification proceeding held under this

chaptery the applicant has the burden of showing by clear
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and convincing evidence that the application should be
granted and that the <¢riteria of 75-20-301 are met.

{(4) A1l proceedings under this chapter are governed by
the procedures set forth in this chapters the procedural
rules adopted by the boarde and the Montane Rules of
Eviderce wunless one or more rules of evidence are waived by
the hearing examiner upon a showing of good cause by one or
more of the parties to the hearings No other rules of
procedure or evidence shall apply except that the contested
case procedures of the Montana Administrative Procedure Act
shall apply If pot In conflict with the procedures set forth
in this chapter er--the--precedural-——rotes--adopted--by--the
board. ™

Section 1T« Section 15-20-3014y MCA, is amended to
reads

75-20-301l. Decision of board -- findings necessary
for cartifications (1) Within 60 days after submission of
the recommended decision by the hearing examiners the board
shall make complete findingsy issue an opinions and render a
decision upon the recordy either granting or denying the
application as filed or granting it upon such termsy
conditionsy or modifications of the constructions operations
of maintenance of the facifity as the board considers
appropriate.

{2} The board may not grant a certificate either as
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praposed by the applicant or as modified by the board unless
it shall find and determine:

{a) the basis of the need for the facilityy jf_a
utillcy facility;

(b) the nature of the probable environmental impacts

{c) that the faclility represents the minimum adverse
environmental impacts considering the state of available

technology enmd-—the-~-nature-—and-—economics~—af-khe-varfous

atternotives;

{d)} each of the criteria listed in 75-20-503;

(e} in the case of an electricse gass or liguid
transmission line or aqueduct:

(i} what parts If anyy of the line or aqueduct shall
be located underground;

(if) that the facility is5 consistent with regiona?
plans for expansion of the appropriate grid of the utility
systens serving the state and-~-intereconmested-——-utidity
systems; and

{ifi) that the foacility will serve the interests of
utility system economy and reliability;

[FYy that the Jocation of the facillity as proposed
conforms to applicable state and-teest laws and requlations
issued thereundery-except-that-the-bosrd-nay-refuse-to-apniy
ary-tseat-taw-ar-regultation-tf~it-findea-thaty-as-apphied-—ea

the-proposed-facitityr—the-tew-or-requiation-is-anressenanty
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restrictive——in——view-of ~the-extating-technoboqyy—of-facears
of-cost-or-econcnieary—or—-of-the-needs-of-consumersy-—whetcher
tocated=---instide-~—or--—putside-—of-——the—-directiy——affeceed
gevernnent-sabdéviatons;

{q) that the facility will serve the public I[Interesty
eonveniencey-and-necesstty;

{h) that the department of health or board of health
have issued a decisiony opinioney ordery certifications or
permit as required by 75-20-216(2); and

(i) for facilities described in 75=20=104(111{R)s that
the use of public 1lands for location of the facility was
evaluated and public Vands were selected whenever their use
is as economically practicable as the use of private lands
and conpatible with the environmental criteria 1listed in
T5=20-503.

{3) In determining that the facilitys IE A _UTILIIYs
will serve the public interesty-conveniencev--and--neecessity
unpder subsection (2)(a) of this sections the board shall
consiters

fa} the items listed in subsections (Z)(a) and (2)(b)
of this sectijon;

{b) the benefits to the oapplicant and the state
resulting from the proposed faclility;

{c) the effects of the economic activity vresulting

from tne proposed facility; and
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(d} the effects of the proposed facility on the public
healths welfares and safetygt

tef--any-osther-factors-that-+t-considers—rejevanty

{4#) Considerations of nee&, public needy or public
convenience and necessity and demonstration thereof by the
appltizant shall apply only to utility facilities.n

Section 13. Section T5-20-303sy MCAe is amended to
read:

#715-20-303. Opinion issued with decision —— contentsa
(i) In rendering a decision on an application for a
certificates the hoard shall issue an opinion stating its
reasons for the action taken.

t2y-~if-—the-boerd-has-feund-that-any-regionat-or—3oecal
ton-or-reguiation-which-uonid--be--othernise--apptiecabie—~-ia
anreasaonably-~restrictive-—purivont-——teo--35=20=3014{24¢FLv 4t
shelt-state-in—its-opinfon—the-reasons-therefore

€3¥(2) Any certificate issued by the board shall
include the followings:

(a) an environmental evaluation statement reloted to
the facility being certifiede The statement shall include
but nat be limited to analysis of the following information:

(i) the environmental impact of the proposed facility;

(+i) any adverse environmental effects which cannot be
avoided by issuance of the certificate;

{iii) problems and objections raised by other federal
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and state agencies and interested groups;
tivy-atternatives-to~-the-proposed-faciditys

tv¥liyl a plan for monitoring environmental effects of
the proposed facility; and

tviti{x¥l a2 time Yimit as provided in subsection ¢4}
{3le during which construction of the facility must be
complated;

{b) a statement signed by the applicant showing
agreement to comply with the requirements of this chapter
and the conditions of the certificates

t%¥{3) The board shall i ssue as part of the
certificate the following time limits during which
construction of a facility must be completed:

(a) For a facility as defined In (b} es-—{e} of
75-20~104€3+L111 that is more than 30 mites in lengthe the
time limit is 10 years.

(b) For a facility as defined in (b) or--f{ey of
T5-20-104¢3¥(1l)l that is 30 miles or less in lengths the
time limit is 5 yearss

(¢} Fhe time l1imit shall be extended for perioas of 2
years zach upon a showing by the applicant to the board that
a good faith effort is being undertaken to complete
constructions Under this subsectione a good Faith effort to
complete construction includes the process of acquiring any

necessary state or federal permit or certificate for the
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facllity and the process of judicial review of any such
permit or certificate.

t5+L4) The provisions of subsection t44 (33} apply to
any Facility for which a certificate has not been issued or
for which construction is yet to be commenced."

Section 19. Section 75-20-304y MCAy is amended to
read:

"715-20-304e Waiver of provisions of certification
proceadingse (1) The board may waive compliance with any of
tha orovisions of 75-20-216 through 75-20-222y 75-20-501,
and this part if the applicant makes a clear and convincing
showing to the board at a public hearing that an immediatey
urgent need for a facility exists and that the applicant did
not have knowledge that the need for the facility existed
sufficiently in advance to fully comply with the provisions
of 7%-20-216 through 75-20-222y T75-20-501s and this parts

(2) The board may waive compliance with any of the
provisions of this chapter upon receipt of notice by a
geitity-or-persen persons subject to this chapter that a
facility or associated facility has been damaged or
destrayed as a result of fires floody or other natural
disaster or as the result of insurrections wary or other
civil disorder and there exists an immediate need for
construction of a new facility or associated facility or the

relocation of a previously existing facility or assoclated
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facility in order to promote the public welfares
t3r-=-Fhe--bhoard-—-shatt~--watve-—-comptiance——-wuith---the
requirements-—of«--subsections~{Eyftcrr-{3ytbiv-and-¢t33tey-of
F5-26-36t--and--$5-20-56 $4¢5} ~-—~and---the-~~requirements———of
aupsecttons~-~{ti)taytivy--ond-{vi-of-F5-28-221v—-F5-20~B26¢3}y
and--75-28-383¢3rf2¥tivi--reteating-—--to---gonsideration———of
stternative——asites—~if-~the--applicont--makes——-an-~clear-—and
esnvinctng-showing-to-the-board-at-a-public-hearing-thats
ta}--a-proposed--facitity-—nitd--be--constructed--tn--a
eounty--where——a——sing¥e-—emplroyer—-within--the—-county--has
permanentiy-curtaited-or-cessed-oparations-catsing-a-toss-of
258-or-more-permanent-jobs-within-2-years-ast—the——empltoyeris
operatiens-within-the-preceding-18-yedr-periody
foay=--the-county-and-municipat-governing-podires~in-whose
jurisdiceion-—-the-foctiity-is-proposed-to-be-tocated-support
by-resotubion-soch-a-watvers
tey--che-proposed-facitity—wiii-be-constracted-within-n
t5=mirte-rodius-af-the-aperations-thet-have--cegsed-—or——peen
cartatrtedy-and
tdy-~the——propesed--facitity—-witt-—-have—-a--benefieial
effect-nn-the-economy-of-the-county-in-which-the-faeitity-+a
propased-to-be-}ocateds
t¥-=-Fhe-univer-provided-for-in-subsection-{3}--apoties
enty--to--permanent--job--tossea--by--a-singte-employers-¥Fhe

waiver-provided-for-in-subsection-{3}-does-nat-spiriy—to-jobs
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of~a-temporary-or-seasonat-naturer-inetuding-but-mot-timited
to-construction-jobs-or-jeb-tesses-during-tabor-disputess
fs*-—?he-na+ver-prev+ded-far—+n-subseeeien-faf—dueg—not
eppty-to-consideration-ef-aiternatives——er-——minimn--adverse
envirunmente}——+mpaet—~For-e-Fee#*ity-éef&ned—+n—subseetions
fieffbfv-fe11-fd#v-ov*fef—of—?S—i9-*941——Fof——an--sgaoe+ated
Fec+¥+ty--deffned*in-gubseet%en-faiﬁof—?9—29—{941-or*fer-any
poftfaﬁ-oF—or-proeess*in—a—Faei}ét7-—deFiaed-—iﬂ--aubseet$eﬂ
fieifaf——of--?5—23-16#--to—-the--extent--thae-the-pfoeess-or
pertien-of-the—fae+++ty-is-noe-subjeet—te—a-pefnit-iasued-by
the~department-of-heatth-ar-doard-of-heatths
t6y--Fhe-appticant-shatt-pay-ati-expenses--required--to
process--and--eonduet--a-—hearing--on-a-naiver-regaest-under
sgbsection--{3)v-—Howevery--any-—payments--made-——under——thia
sabsection—~shalt--be-—credited—-townard--the-~fee—paid-undesr
F5-28-2i5-to-the-extent-the—data-or-——evidence-—presenced--at
the——hearing—or-—the-geersron-of-the-hoard-onder—subacetion
{3y-can-be-usad-in-making--a--—ceptification——deaision-—under
this-chaptersy
tFy-—Fhe~———poard---may-—-grant——only-—one--waiver--unader
subsections—{3r-and-{er-for-each-permanent-toss—of--jobs——as
defined-—in—sabseccstion—{t23tayrs”
Section 20« Section 7T5-20-402e MCAy is amended to
reads

rI5-20~402s Monitnring. The boardy the department, the
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depart nent of healthy and the board of health shall monitor
the operations of all certificated facilities for assuring
contituing compliance with this chapter and certificates
issued hereunder and for discovering and preventing
noncompliance with this chapter and the certificatese The
applicant shall pay all expenses related to the moni toring
plan established in subsection 3y L2)(a)tviliv]) of
75-20-303 to the extent federal funds available for the
facilitys as determined by the department of healths have
not been provided for such purposess™

section 2l. Section 75-20~403, MCA, is amended to
read:

"75-20-40). Revocation or suspension of certificate.
A certificate may be revoked or suspended by the board
following ootice _aod oppertucity for_a_beariag:

{1} for any material false statement in ‘the
application ofr in accompanying statements or studies
required of the applicant if a true statement would have
warranted the board®s refusal to grant a certificate;

(2} for fallure te——maintain-—-safaty—-seandards—-or to
comply with the terms or conditions of the certificate; or

(3) for violation of any provision of this chapter,
the rules issusd thereundery or orders of the board or
depart ment«%

Section 22. Section 7T5-20~405y MCAy is amended +to
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reads

"15-20-405%. Action to recover damages to water supplya.
An owner of an interest in real property who obtains all or
part of his supply of water for domestics agricultural,
industrialy or other tegivimete peneficial use from a
surface or wunderground source may sue a person to recover
damages for contaminationy diminutions or interruption of
the water supply proximately resulting from the operation of
a fazilitye The remedies enumerated in this section do not
exclude the use of any other remedy which may be available
under the 1aws of the state.%

Section 23. Section 75-20-408, MCAy, is amended to
reads:

"75-20-4084 Penalties for violation of chapter --
civil action by attorney generale {1) (a} Whoever commences
to corstruct or operate a facility without first obtaining a
certificate required under 75-20-201 or a waiver thereof
under 75-20-304(2) or having first obtained a certificates
constructse operatese or maintains a facility cother than in
compliance with the certificate or vialates any other
provision of this chapter or any rule or order adopted
thereunder or knowingly subamits false information in any
reporty 10-year plany or application required by this
chapter or rule or order adopted thereunder or causes any of

the aforementioned acts to occur is 1lable for a2 civil
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penalty of not more than $10,000 for each viotation.

{b} Each day of a continuing viclation constitutes a
separate offensec.

{c) The penalty is recoverable in a civil suit brought
by the attorney general on behalf of the state in the
district court of the first judiclial district of Montanae

(2) Whoever knowingly and willfully violates
subsection (1) shall be fined not more than 3104000 for each
vioilation or imprisoned for not more than 1 years or bothe
Each day of a continuing violation constitutes a separate
offensae

{3) In addition to any penalty provided in subsectiens
subsection (1) or (2)+ whenever the department determines
that a person is violating ep-is-abont-te-viatate any of the
pravisions of this sectiony it may refer the matter to the
attorney general who may bring a civil action on behalf of
the state in the district court of the first judicial
district of Montana for injunctive or other appropriate
relfef against the violation and to enforce this chapter or
a certificate issued hereunder. Upon a proper showings a
permanent or preliminary injunction or temporary restraining
order shall be granted without bonde

{4) The department shall also enforce this chapter and
bring legal actions to accomplish the enforcement through

its osn legal counsele
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{5} ATl fines and penalties collected shall be
deposited in the earmerked-revenpe-fumd-for-the-use--af~—the
departaent-~tn--adnintstering-—this--chapter state general
fund."”

Section 24« Section 75-~20-501y MCAy s amended to
read:

"75-20-501. Annual long-range plan submitted -~
contents -- available to publice (1) Each atittty-~and--each
persoy contemplating the construction of a facility within
this state in the ensuing 10 years shall furnish annually to
the department for its review a long-range plan for the
constraction and operation of facilitiese.

{2) The plan shall be submitted by April 1 of each
year and must include the following:

{3) the general 1locationy sizes and type of all
facilities to be owned and oparatads hy-the-utitiey-or
person-whese ghgn construction Is projected t6 commence
during tha ensuing 10 yearsy as well as those facilities to
be removed from service during the planning period;

{p) in the case of utility facilitiesy a description
of efforts by the utility or person to coordinate the plan
with other utillities or persons so as to provide a
coordinated regional plan for meeting the energy needs of
the ragion;

{c} a description of the efforts to involve
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enviranmental protection and land use planning agencies in
the planning processy as well as other efforts to identify
and minimize environmental problems at the earliest possible
stagz in the planning processj

(d) projections of the demand for the service rendered
by e¢he 3 utility er-person and explanatlon of the basis for
those projections and a description of the manner and extent
to which the proposed facilities will meet the projected
demand; and

{(2) additional information that the board by rule or
the department on its own initiative or upon the advice of
interested state agencies might request in order to carry
out the purposes of this chapter.

(2) The plan shallt be furnished to the governing body
of each county in which any facility included in the plan
under {2){a) of this section is proposed to be Jlocated and
made avalilable to the public by ;he departments The at+¥+ty
er person shall give public notice throughout the state of
its olan by filing the plan with the environmental quality
councile the department of health and environmental
sciencesy the department of nighwayse the department of
public service regulations the department of state Tlandse

the department of Ffishe wildlifesy and parkss 2nd the

departaent of commerces &ieicen—enviroanentat-protection-and
resngrce-pltamming-groups-—ant-—other——intevrested. Igtgrested.
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persons may cbtain a plan by written request and payment
therefor to the departmente.

{4) A rural electric ;ooperative may furnish the
department with a copy of the long-range plan and 2-year
work plan required to be completed under federal rural
electrification requirements in lieu of the long-range plan
required in subsection (1).

(3) No person may file an application for a Facility
unless the Ffacility had been adequately identified Iin a
long-range plan at least 2 years prior to acceptance of an
application by the department.”

Saction 25 Section 7T5~20~5D02y MCAy is amended to
read:

*75-20-502. Study of included facilitiess 1f a ueidiey
or person lists and identifies a proposed facility in its
plan, Submitted pursuant to 75-20-501y as one on which
construction is proposed to be commenced wlithin the S-year
period following submission of the plany the department
shall commence examination and evaluation of the proposed
site to determine whether construction of the proposed
facility would unduly Impair the environmental values in
75-20~503. This study wmay be continued until such time¢ as a
person files an application for a certificate under
75-20-211l. Information gathered undér this section gay be

used to support findings and recommendations required for
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issuance of a certificate.®
Section 26« Section 7T5-20-503y MCAs s amended +to
reads
n75-20-503. Environmental factors evaluatede In
evaluating long-range planss conducting S5-year site reviewsy
and 2valuating applications for certificatesy the board and
departrent shall give consideration to the following list of
environmental factorse where applicablev-end-may—-by-ruie-add
to-the-categories-of-ehia-seetion:
(1) energy needst requirements;
fa)-~growth-in-demand-end-projections—of-needt
toy-—avartabitity-——end-——desirabitity-—-of---atternative
aourees-of-enerqgys
tey-—avaitapittty-———and---desirabitity-—of--atiernative
soprees~-of-energy-in-tieu-of-the-proposed-facitityy
fdy--promotionai-aetivities-af-che—nptitity~~which--may
haye-firen~-rise-to-the-need-for-this-facitityt
tey--sociatty--beneficial-~nses--of--the-ountput—-of-this
facttityy-—inchuding-—its——uses——to---protacs---or---enhenee
environmentat—quatritys
tFy--conservation-——asctivittes——-whieh--coutd--redoce-the
need-for-more-energrd
t33--research--activities--of--the---utit+ty-—-of-—-new
technotogy--—-—avatiebte-~—to---¢t-—~whieh-~-might---minimize

enviruﬁnentn*—impeett
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{2} land use Impacts:

{a) area of land required and ultimate use;

(b) consistency with areawide state and regional land
use plans;

{c) consistency with existing and projected nearby
land use;

{d} alternative uses of the site;

(e) impact on popu]atlbn atready in the areas
population attracted by constructicon or cperation of the
facility itself;

(f} impact of availability of energy from this
facitity on growth patterns and population dispersal;

{3) geologic suitability of the site or route;

{h) seismologic characteristicss

{i) construction practices;

{i} extent of ercsions scouringy wasting of landy both
at site and as a result of fossil fuel demands of the
facility;

(k} corridor design and construction precautions for
transmission lines or agueducts;

{1} scenic impacts;

(m) effects on natural systemss wildlifey plant life;

[na) impacts on important nistoric architecturaly
archealogicals and cultural areas and features;

(o) extent of recreation opportunities and related

~52- §B 275
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compatible uses;

{p) public recreatijon plan for the project;

{(q) publtic Facilities and accommodation;

(r} opportunities for joint use with energy-intensive
industries or other activities to utiliza the waste heat
from facilities;

(s) for _facilities. _described.  in __75-202104(13)40)s
opportunities for wusina public lands fo( location of
facilities whenever as economically practicable as the use
of private 1lands and compatible with the requirements of
this section;

{3} water fesources impacts:

{a) hydrologic studies of adequacy of water supply and
impac: of facility on streamflowe lakesy and reservoirs;

(b} hydroleogic studies of impact of Ffacilities on
groundwaters

(c) cooling system evaluations including consideration
of alternatives;

(d) inventory of effluentssy including physical,
chemicaly biologicaly and radiological characteristicss:

(e} hydroclogic studies of effects of effluents on

receiving waterse including mixing characteristics of

receiving waterss changed ‘evaporation due to temperature

differentials, and effect of discharge on bottom sediments;

{f) relationship to water quality standards;
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{g) effects of changes in quantity and quality on
water use by otherss including both withdrawal and in situ
uses;

{h) relationship to projected uses;

(i) relationship to water rights;

(j) effects on plant and animal lifes including algae,
macroinvertebratess and fish population;

(k) effects on unique or otherwise significant
ecosystemss €sg.r wetlands;

{1) monitoring programs;

{4) air quality impacts:

(&) meteorology--wind direction and velocitys ambient
temperature rangess precipitation valuessy inversion
occurrences other effects on dispersion;

(o) topography--factors affecting dispersion;

{c) standards in effect and projected for emissions;

(d) design capability to meet standards;

{2} emissions and contrqls:

{i) stack design;

{(ii) particulates;

(iii) sulfur oxidesy

{iv) oxides of nitrogen; and

{v) heavy metalse trace elementsy radioactivve
materialsy and eeher- toxic substances;

(f) relationship to present and projected air guality
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(5) monitoring pregram;

{5) solid wastes impacts:

{a) solid waste inventory;

{b) disposal program;

{c) relationship of disposal practices to
environmental quality criterias

{3d) capacity of disposal sites to accept projected
waste loadings;

(6) radiation impacts:

(2} 1land use controls over development and population;

(b) wastes and associated disposal program for solids
liquide radicactives and gasecus wastes;

(¢) analyses . and studies of the adequacy of
anginearing safeguards and operating procedures;

{¢) wmonitoring-—adequacy of devices and sampling
techniyues;

{T} noise impacts:

{a)} construction period lavels;

{b} operational levels;

{c) vrelationship of present and projected noise levels
to existing esnd-petential-stricter noise lgygl standards;

{31) wmonitoring=-adequacy of devices and methods.*®

Saction 27« Sectjon 75-20-1202y MCAs is amended to

reads:
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*75-20-1202. ODefinitionse As usad in this part and
T5~20-201 through 75-20~203y the following definitions
apply:

{1} (a) "Nuclear facility™ means each plants unity or
other faclility designed fory or capable ofyz

(i} generating 50 megawatts of electricity or more by
means of nuclear fissionyl

(ii) convertings enrichings fabricatingy or
reprocessing uranium minerals or nuclear fuelsyi or

{iii) storing or disposing of radiocactive wastes or
materials from a nuclear facilityts .

(b) ®nuectear Nuclepr facility® does not inclyde any
small-scale facility used solely for educationals researchs
or wmedical purposes not connected with the commercial
generation of energy.

{2) “Facilitye", as defined in T5-20-104¢¥4y is
further defined to include any nuclear facility as defined
in subsection (1){a) of this section.”

Saction 28. Section 7T5-20~-1205y MCAy is amended to
reads

#715-20-1205+ Emergency approval authority invalid for
nuclear facititiess Notwithstanding the provisions of
subsections—tEy-ond-¢3y-of 75-20-304{21s the board may not

waive cempliance with any of the provisions of this part or

T5-20-:01 through 75-20-203 relating to certification of a
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nuclear facility.®
NEW_SECTIDNa Section 29. £ffective
effective on passage and approvale.

-End-
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