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INTRODUCED BY 

~- ( 
A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TD A CLAIM OF MENTAL DISEASE OR DEFECT IN 

CRIMINAL PROCEEDINGS; PROVIDING FOR A VERDICT OF GUILTY BUT 

SUFFERING FROM A MENTAL DISEASE OR DEFECT AT THE TIME OF THE 

OFFENSE; AMENDING SECTIONS '>6-H-201, 't6-l"t-2Zlo AND 

~6-1'>-312, MCA; AMENDING CHAPTER 713, SECTION 11, LAWS OF 

1979; REPEALING SECTIONS 't6-l4-102 AND 46-l't-301 THROUGH 

46-14-304, HCAo• 

SE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section ~6-14-ZOl, MCAy is a~nded to read: 

"46-14-201. Requirement of notice -- for• of verdict 

eft-6--~M. (1) Evidence of •enta·J disease or defect is 

not adaissible in a trial on the merits unless the 

defendanty at the time of enteying his plea of not guilty or 

within 10 days thereafter or at such later time as the court 

may for good cause pe~mit 1 files a written notice of his 

puq>ose to rely on a mental dl sease or defect to prove that. 

he did not have a particular state of mind which is an 

essential element of the offense charged. Otherwise, except 

on good cause shown, he shall not introduce in his case in 

chief expert testimony in support of that defense. 
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(ZJ ilheft--the defendltft~S-d-""ftoi:---gtt+-M:y-et'---i:he 

ehergett--o~nse--er-oHelt'Se~..-~~r-.f.fte~ett-e'f<fel'tS'e 

eotri-d-no+:--M¥e-a par tie .. Nr--s~-O'f-lrimt- t:hat i-s-en 

~he J~dg.e~-~fta+~~ The iurv •ay return a ygrdict 

of ~tilty but sufferjng frow a weptaJ djsease or defect at 

the time of the offense.• 

Section 2. Section ~6-1~-221, MtAy is a~nded to read: 

·~6-14-221. DeterMination of fitness to proceed 

effect of finding of unfitness-- expenses. (1) The issue of 

the defendant•s fitness to proceed aay be raised on~ by the 

defendant or his counsel or by the cgynty attorney. When the 

issue is raised, it shall be determined by the court. If 

neithe~ the county attorney nor counsel for the defendant 

~ontests the finding of the report ftled under 46-1,-203, 

the cou~t may make the determination on the basis of the 

report. If the finding is contested9 the court shall hold a 

hearing on the issue. If the report is rece;ved in evidence 

upon the hearing. the parties have the right to suamon and 

cross-examine the psychiatrists who joined in the report and 

to offer evidence upon the issue. 

(2) If the court determines that the defendant lacKs 

fitness to proceed, the proceeding against him shall oe 

sus?ended, except as provided in subsection (4) of this 

-2- I N T R 0 D U C E D 8 I L L 
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section, and the cou~t shall coMmit him to the custody of 

the director of the department of institutions to be placed 

in an appropriate Institution of the depart.ent of 

institutions for so long as the unfitness endures.~ 

cowmAttjng 'oyrt sha]J, withjn 20 days of cnMwjtpent. ceyiew 

the defgndaot~s fitnesi to proceed. If the court finds that 

he js still unfit tp proceed and that jt does not appear 

that be will becgge fit tg proceed within tbe reasqoably 

foresagahle future• the court shall order the defendant 

discharged. The order must state whether cjyil 'oeaitgent is 

apprgnriate, 

(3) If the court deter•lnes that the defendant lacks 

fitness to proceed due to the fact that the person is 

develop~ntally disabled• as def!ned by 53-ZQ-102• the 

proceeding agoins~ hia shall be suspended• except as 

p~ovided in subsection (4) of this section, and the court 

shall proceed to secure treataent as provided in chapter 20, 

part 1, or chapter 21, part 1, of Title 53. 

(4) The fact that the defendant Is unfit to proceed 

does not preclude any legal objection to the prosecution 

which is susceptible to fair deter•ination prior to trial 

and without the personal participation of the defendant. 

(5) The expenses of sending the defendant to the 

custody of the director of the departMent of institutions to 

be placed in an appropriate institution of the state 

-3-
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department of institutions, of keeping him there, and of 

bringing him back are chargeable to the state but the state 

.ay recover them fro• the estate of the defendant.• 

Section 3. Section 46-14-312 9 MCA• is aMended to read: 

"46-14-312. Sentence to be imposed. (l) If ~ 

defendant 'filS not convicted pp a yerdj ct gf gui Jty but 

sufferjng froe a ~~ental djsease or defect at the tjme of the 

offense and the court finds that the defendant at the time 

of the coamission of the offense of which h~ was convicted 

did not suffe~ from a aental disease or defect as described 

in 46-14-lllt it sha-Jl sentence hia as provided in Title 46w 

chapter 18. 

{2) If the court finds that the defendant at the ti•e 

of the commission of the offense suffered from a mental 

disease or defect as described in 46-1~311 or if the 

defendant was convicted 90 a yeydlct of gUilty by\ aufferjng 

fLgs a mental disease or defect at the tj•e of the offense• 

any aandat.ory 11i n·i au• sentence prescribed by 1 aw for the 

offense need not apply and the court shall sentence him to 

be coMmitted to the CU$tody of the director of the 

department of 'institutions to be placed in an appropriate 

institution for custody• care, and trea~•ent ~or a definite 

period of time not to exceed the •axi.u• term of 

i•prison.ent that could be impgsed under subsection (1). 

The authority of the cou~t with regard to sentencing is the 

-It-
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same as authorized in Title 469 chapter 18• provided the 

treatment of the individual and the protection of the public 

are provided ~or. 

(3) A defendant whose sentence has been imposed under 

subsection (Z) .ay petition the sentencing court fo~ ~eview 

of the sentence if the professional person certifies that 

the defendant has been cured of the ~ntal disease ur 

defect. The 

inconsistent 

sentencing court may make any order not 

with its original sentencing authority except 

that the length of confinement or supervision aust be equal 

to that of the original sentence. The professional person 

shall review the defendant•s status each year.• 

Section 4. Chapter 713~ section 11, Laws of 1979, is 

amended to read: 

"Section 11. Sentence to be i•posed. (1) If the court 

finds that the defendant at the time of the co•mission of 

the offense of which he was convicted did not suffer fro. a 

~ental disease or defect as described In [section 9 ~]• it 

shall sentence him as provided in Title 46, chapter 18. 

(2) If the court finds that the defendant at the time 

of the commission of the offen5e 

disease or defect as described 

suffered from 

in [section 

a 111ental 

9 lJl)• any 

23 mandatory minimum sentence prescribed by law for the offense 

24 need not apply and the court shall sentence him to be 

25 coamitted to the custody of the director of the depart~ent 
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of institutions to be placed in an appropriate institution 

for custody, care. and treatment for a definite period of 

ti.a not to exceed the maximum term of imprison~ent that 

could be imposed under subsection (1)• The authority of ~he 

court with re9ard to sentencing is the same as authorized in 

Title 46, chapter 18, provided the trea~sent of the 

individual and the protectlon of the public are provided 

for. 

(3) A defendant whose sentence has been imposed under 

[section 11(2)]9 ~ay petition the sentencing court for 

review of the sentence if the professional person certifies 

that the defendant has been cured of the mental disease or 

defect. The sentencing court may make any order not 

inconsistent with its original sentencing authority except 

that the length of confinement or supervision must be equal 

to that of the original sentence. The professional person 

shall review the defendant•s status each year.• 

NEW SECITQN 8 Section s. Repealer. Sections 46-14-lOl 

and 46-14-301 through 46-14-304, MCA, are repealed. 

-End-

-6-
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SENATE Bill NO. Z46 

Approved by Comm~ttce 

on JudiciarY 

INTRODUCED BY TOWEt AOOY 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

LA~S RElATING TO A CLAIH OF MENTAl DISEASE OR DEFECT IN 

CRIMINAL PROCEEDINGS; PRB¥~B~N6-FSR-~-¥ERB~E~-BF-~~t~¥-B~ 

S~FFE~tN6-FR6M-A-HE~~t-B~SE~SE-BR-BEFEEf-~~-fHE-f~HE-BF-fHE 

HFFENSE~ ALLQWl~~A-CO~II-AliQauEl-10-R&lif_IUf_l~Uf-Qf__A 

'~iMl~&L--DffE~Q&MI!~-LA~_Qf_EIINE~i-ID-f&OCffQ-W!IU-I&lAL~ 

f~O~l~lN~-EOB-IUf __ QlSfQilliOH--DE--IUQ~E--OEEENQAHii-~ 

U~Ell ___ rp ___ f&O~EP~---'P&RfkiiHG---A--REEEBE~f__lH __ e&Ia& 

LEiliLAllOH_OfS,&lalHb-A~fHI!L-OlSEA~f_Q&_QfEfk~ AMENDING 

5fEft8H5--~b-~~-:etY SE,llOH 46-14-221, A~B-4&-~4-~iiy MCA~ 

AMEN8fN6 AND CHAPTER 713, SECTION 11• LAwS Of 1979~ 

REPfAttN6---SEEft6N5---4b-t4-tB:---ANB---46-t4-38i---fHR~6H 

~6-t~-~e~•-Mf*·• 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

'ee~+en-~.--seet+eft-~6-~~-~a~•-HEA•-+~-a~e"~ed-te-~~ed~ 

u~6-i~-~ei•--Re~~+rement-e~-no~+ee----for~--o~--Y@~d+e~ 

end--jtt~~ment•~--tit-EY+denee-of-aen~a+-d+~e&§e-or-de~eet-f~ 

~ot--~dmT~~+bte--+n--e--tr+e~-on--~he--~r+t~--~n+e~~---~fte 

def~ftdsnty-e~-the-t+m@-of-en~er+nq-~~-~~ea-of-no~-~a++~y-or 

w+th~"-+8-ftny§-~fte~@efter-or-e~-~~eh-~a~er-~+•e-a~-•he-ee~~t 

mey--for--q~od--ee~~e--~erm+~•-f++e~-a-Mr+~~en-ft~+ee-o~-h+§ 
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pu~~o~e-to-re+y-o~-e-mentst-d+~ee~e-or-defeet-te-preYe--~~at 

he--d+d--ftot--hewe--e--part~e~+ar--stete-of-eT~d-wh+eh-+s-en 

e~~entTe+-e~ement-o~-the-effen§e-eher~ed•--8~herw+sey-e•eept 

on-~ood-ee~se-shown.-he-~hs+f-ftet-+~~Gddee-+n-h+~--ee~e--+n 

eh+ef-e•pe~~-~e~t+.e~y-~ft-$~peo~t-~-~fta~-~e~ensew 

t~t--When--the--6efendent--+~--fa~nd--not-~~+~ty-of-the 

ehargee-e~fense-&P-effeftses-o~-~y-~esse~--+ne+n~ed--ot~e~se 

fe~--~he--~e~o~--~"et--dne-~e-a-ment8~-d+sea~e-o~-8e~ee~-he 

c~a+d-ne~-heye--e--~e~t+ca+e~--~e~e--~--M+nd--~het--+§--en 

~~sen~~e+--e~ement--o~--~~e-Dffense-ehe~~eft~-~fte-Ye~ft+e~-end 

the-,~dgment-sho++-~o-s~atew fac:i~~=.o~~==a:~a%~ 

~f==outl~x==ou~=22ff~r±co=feam=a=•~i=Rt2eASA=~:dcfect:at 

~h~=time=af=tbe=affea2e•• 

Section 1• Section 46-14-221, ~CAt is amended to read: 

•46-14-Zll. Determination of fitness to proceed 

effect of finding of unfitness -- expenses. (1) The issue of 

the defendant•s fitness to proceed may be raised on~y by the 

defendant or his counsel QL_b~-~be_~QYatX-~~LQ£D~· When the 

issue is raised, it shall be determined by the court. If 

neith~r the county attorney nor counsel for the defendant 

contests the findinq of the report filed under ~6-1~-2039 

the cnurt 11ay ntake the determination on the basis of the 

report. If the finding is contested, the court shall hold a 

hearin~ on the issue. If the report is received in evidence 

upon the hearing, the parties have the right to summon and 

-2- SB 248 
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cross-examine the psychia~rists who joined in the ~eport and 

to offer evidence uoon the issue. 

(Z) If the court determines that the defendant lacks 

fitness to proceed, the proceeding against him shall be 

suspended, except as provided In subsection (~) of this 

section, and the court shall commit him to the custodv of 

the director of the department of institutions to be placed 

in an appropriate institution of the department of 

institutions for so long as the unfitness endures. lbe 

~2amittiog_~QY£1~ball£-~1bin-22-Qa~s_gt_cammitment, re¥iew 

tbe __ def£ndant!4_fi1ne44-~a~eeU&_If_tUe_~au£t-ilad4-~~ 

be_ls-4tlll-YDflt-~-DL2~ed_and-tbat __ it __ aaes_-nat __ ~ 

~at __ be __ wlll __ be~gae--fLt-~-oc~ed_witbin-tbe-c~gnabL¥ 

f2£e4eeable_futuce£-tbe eguct::tba!i==~c::tbs::Aa£aa~ 

diaebacacdE:Ibc:acaec:ma2t:2tata:.aetbac:c±~±%:co••*twaa~:%2 

ooocaocto~oE 

f3t--~f--the--eourt-de~er•+"e~-~ha~-~fte-de~enden~-~aeks 

f+~ne~s-to-~reeeeft-d~e--~o--~he--~ee~--~ha~--~fte--pe~~on--+s 

deye+opmea~e+ty--d+sabtedy--as--d&ftaed--~y--5~-~6-~Q~y--~he 

proceeding against him shall be suspended, except as 

provided in subsection t~t Lll of this section, and the 

eed~~-sha~~-pro~eed--~o--see~re--~ree~•en~--a~--pre¥+~•~--+n 

ehepeer--~ey--per~--~y--or--ehe~er--~~y-pe~~-~y-a+-~t~te-5~ 

~UU~ll_AIIDB~fl_SHALL--f~DH--IHE--~QURI--l~-IHE--~~ 

fBD~lDfQ __ l~--~H6fiEB--~2--DB--Z1--DE-lllLE-~l1-HH~E~~ 
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AEfBQEBlAIE~-IQ_QEIEB~l~f-IHE-DlSeDSlllD~DE--~~-D~~Q&ijL 

fUBSUA~I-lQ_lHDSf_fBQ~lSlD~S· 

t~tLll The fact that the defendant Is unfit to proceed 

does not oreclude any legal objection to the prosecution 

~hich is susceptible to fair determination prior to trial 

and •;thout the personal participation of the defendant• 

tStL~l Th~ expenses of sending the defendant to the 

custody of the director of the department of institutions to 

be placed in an appropriate institution of the state 

department of Institutions. of keeping him therey and of 

bringing him back are chargeable to the state but the state 

May recover them from the estate of the defendant." 

SeetToft-~.--see~+e"-~6-i+-3~~y-ME•y-+~-8Mended-~o-reed~ 

•+6-~~-3+~•--Se"~eftce---~e--~e--+n~~~edw---t~t--~~ Xbc 

defcadaat:wo2:aat:eoax±ctad::ao::a::~acd±et::af::aot~bAt 

aaffotiao:fcam:a:moatol:di2e02t=ac:dofect:§t:tb&:timA:af:thO 

affcaae::aad ~he-ee~~~-+tn~s-thet-the-de~endea~-e~-~he-~+me 

of-the-ee•-+~§*e"-of-~he-ef•eftse-~t-wh+en-he--we~--eeft•+eted 

dfd--ne~-~uf~e~-Frc~-a-Meftte+-d+sease-er-eefee~-as-~escr+8e~ 

Tn-~6-~~-~~iy-Tt-sha+~-sefttenee-h+•-es-prew+de~-+~-f+t+e~&y 

ehe~ter-~e. 

f~t--+¥-~he-eeurt-f+~ds-~het-•he-defeftdan~-a~-t~e--t+m~ 

e¥--~~e--eemm+ss+on--e~--~he--offense-su~fe~e~·f~G•-e-Me"te+ 

~+seese-er-de~eet--es--deser~~ee--+n--~6-~~-3~~ ~:if::tbc 

dc£cadaat:wa2:~~~ictad:aa=a=~ocdict:af:oailt~:bot:2Mf~G 

_,._ ss z-.e 
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t~~-==•=•§atRi:d±aaaae:a~f&et-•t-tht=tiaa:Dt:&ba-offenaey 

nny-menda~nPy-•+n+•a•-sen~efte@-presePtbed--by--+aw--for--~he 

o~feftse--need--n~-ep~+y-eftd~~he-eeu~~-sfts+~-aen~enee-~+•-~o 

be--en~~ed--tn--~he--ea~ody--nf--~ne--dtPeetnP--Df---~he 

dep&rt•ent--ef--+ns~t~a~+nns--~n-be-p+aeed-+n-an-app•ep•+n~• 

+fts~+tat+on-for-eus~odyy-earey-end-trea~.an~•e.-a--eef+ft+~ 

per+od---~---t+me---no~--~o--exeeed--~he--•a•+•~--~era--ef 

+•p~+~on•en~-~he~-ee~~d-be--+Mpesed--un~er--subseet+oft--t~t• 

~fte--eu~her+~y-ef-~he-eeurt-w+t~Pe~erd-~e-sen~ene+ng-+~-~fte 

seme-es-e~thor+~ed-+n-~+t+e-+6y--ehep~er--i8y--prow+ded--the 

~reeeMe"t-ef-the-+ft~+w+d~~-e"d-the-pro~eet+on-e•-the-peb++e 

ere-prow+ded-forw 

t3t--A--de~enden~-whese-se~enee-hes-~een-+•pesee-under 

SHbseet+oft-t~t-•ey-pe~+~+eft-~fte-sen~efte+n~-eeur~-~e~--rew+ew 

of--~he--$eft~ftee--+f-~~e-prefe~s+&ft8+-pepsen-ee•~+f+e•-~he~ 

~he-ftefen~en~-he$--~een--eared--ef--the--.eft~e+--d+sea&e--ep 

eefee~w---~fte--sen~ene+ng--eoar~--.eT--•eke--eny--eP~e~--ne~ 

+fteo"~+s~en~-wf~h-+~s-orTg+ne+-$en~ene+n§--e~~he~~y--eweept 

tha~--~he-tenq~h-~~-eon~tnement-or-sapepyfs+en-•use-&e-eqaa~ 

to-~het-of-~he-er+g+ne+-sentenee•--fhe--profe~~+ona+--pe~on 

she~+-~ev+ew-~he-defendant&s-st~as-eeeh-yeer•• 

Section 2. Chapter 713t section 11, Laws of 19797 is 

amended to read: 

"Section 11. Sentence to be iMposed. (1) If the court 

finds that the defendant at th~ time of the com•lsslon of 
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the offense of which he was convicted did not suffer fro• a 

mental disease or defect as described In [section 9 LQ)• tt 

shall sehtence hi• as provided In Title +6• chapter 18. 

(Z) If the court finds that the defendant at the tl•e 

of the commission of the offense suffered fro• a men~al 

disease or defect as described In (section 9 10] 9 any 

mandatory mini•u• sentence prescribed by law for the offense 

need not apply and the court shall sentence him to be 

com•itted to the custody of the director of the departMent 

of institutions to be placed In an appropriate institution 

for custody, care, and treat~nt for a definite period of 

tiMe not to exceed the •aximum ter• of l•prlson•ent that 

could be Imposed under subsection (l)• The authority of the 

court with reqard to sentencing is the same as authorized in 

Title ~6, chapter 18 9 provided the treat•ent of the 

individual and the protection of the public are provided 

for. 

(3) A defendant whose sentence has been i•posed under 

[section 11(2)]• May petition the sen~enclnq court for 

review of the sentence if the professional person certifies 

that the defendant has been cured of the •ental disease or 

defect. The sentencing court may make any order not 

inconSistent with its original sentencing authority except 

that the length ot confinement or supervision •ust be equal 

to that of the original sentence. The professional person 

-6- S8 248 
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SENATE BILL NOo l48 

INTROOUCEO BY TOWE, AODY 

A Bill FOR AN ACT ENTITLED: •AN ACT TO GEN~RALLY REVISE THE 

LAWS RELATING TO A CLAIM OF MENTAL DISEASE OR DEFECT IN 

CRI~INAL PROCEEDINGS; PftB¥~rN6-F8~-A-¥ERBrE~-BF-6M~~¥-~M~ 

5MFFE~rN6-FRaM-A-ME~A~-Br5EA5E-BR-&eFEE~-·~-fHE-~tME-BF-~HE 

BFFEN5E~ ALL~l~~-A-kDU~li-Al!D&~fl_!Q_RAl~f-lUf-l~~Uf_Qf__A 

kBl~lH4L--DfEEMDANl!S_L6k£_Qf_fll~~~-lD-fRDtffD-~liH-18lAL~ 

~&Q~!Ul~b-fDB-IHf__Q~fDil!lDN _ _Df__IHU~f--DfEfN~~_fUU~ 

U~Ell ___ ID---~RQtEfD~---tDRBfLI~---A--EfEf&fNtf-~-f&lDR 

L~GlSl!IlOb-DfSkBlaJNG_A_~fNIAL-Dlif!Sf_QB-DfEftLl AMENDING 

SEE~f9~5--46-t4-~8fy SEk!l~ 46-14-221, A~B-46-!4-~f~T HCA. 

AHENB+H6 &«Q CHAPTER 713, SECTION 11o LAWS OF 1979~ 

REPE~fN6---5EE~rSN5---46-!4-tBi---ANB---46-~+-~B~---~HR8Y6H 

~6-~~-38~•-ME*·• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~ee+~eft-i•--Se~t+e~-~6-~~-~~y-MSAy-+~-a•e~ded-te-~ee~ 

·~6-i~-~8~---~e~atre~"~-e~-no~+ee----fe~•--e~--•e~d+e~ 

e~d--;od~ment•~--t~t-E•~denee-of-men~e+-d+sea~e-ftr-~efee~-ts 

~o~--edm+s~+b+e--+n--e--~r+e+--on--~~e--•e~+~s--Uft+ess---~he 

e~~eftdentT-et-the-t+ae-ftf-eft~e~+"q-h+,-~+ea-ef-n~-~d++tr-e~ 

w+~h+~-+8-de~-~he~eefte~-er-e~-s~e~-~e~er-~+me-e~-the-ee~r~ 

~ey--F~r--geed--eftase--perm+t•-f•~e~-e-wr+t~en-~o~+ee-e~-h+~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1~ 

Z'J 

21 

27 

23 

24 

Z5 

SB 0248/03 

~rpose-~o-~e+y-Oft-e-mente+-dtseese-er-de~ee~-to~ve--the~ 

he--6+~--ftO~--heye--ft--~ertTeater--~~e~e-ef-m+nd-wh+eft-+~-eft 

e~sent+e+-e+e.e~-ef-the-offeftse-efter~e·--e~he~w~sey-exeept 

on-~o~d-e@~se-s~ewny-he-she~-ft~-~nt~od~ee-+~-h+s--esse--+~ 

e~Te~-e~per~-test+mony-+n-sQppo~~-of-thet-defeftse• 

t~t--W~eft--the--~efeftdO~--+s--*e~n~--fto~-ga++~y-e~-~he 

e~e~~d-af*ense-er-o~~eft~es-ar-any-•e~~r--~ne+nded--e~~ense 

~er--~he--r@ase~--~~e~--d~e-~e-e-me"te+-d+se&~e-er-de+ee~-fte 

e8B+d-"ot-new~--e--~er~+eB+er--s~e+e--of--~ft~--~hA~--+~--e" 

esseft~+e•--e+eme~~--o~--t~e-effense-ehar~edy-the-•eP~+e~-e~ 

~~e-jnd~en~-she++-se-s~a~e• fbs-_j.e~:BG¥:~cta~~--o-:x~ct 

a£::~uii~%::ba~:2u£f~i~:=f~a.=a:•ectal=dta~aaA:Re:dc£A~ 

tbA:tiS~:af:~=mffAD2AE• 

Section 1. Section ~6-14-221, MCAt is amended to read: 

"46-14-221. Determination of fitness to proceed 

effect of ftnding of unfitness -- expenses. (1) The issue of 

the defP-ndant•s fitness to proceed may be raised on+y by the 

defen1ant or his counsel OC-bx-~QUD~-4~D£De¥• When the 

issue is ra;sed• it shall be determined by the court. If 

neith~r the county attorney nor counsel for the defendant 

cont.ests the finding of the reoort filed under 46-1~-203• 

the co~rt may make the de~ermination on the basis of the 

report. If t~e finding is contested, the court shall hold a 

n~arinq on th~ issue. If the report is received in evidence 

upon the hearinq• the parties have the right to su.mon and 
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cross-examine the psychiatrists who joined in the report and 

to offer evidence upon ~he Issue. 

(2) lf the court determines that the defendant lacks 

fitness to proceed, the proceeding against hi• shall be 

suspended, except as provided in subsection (4) of this 

sec~i~n• and the court shall COM~it hi~ to the custody of 

the director of the department of institutions to be placed 

in an appropriate i nst i tuti on of the departJRent of 

institutions for so long as the un'fitne·ss endures. Ibe. 

~aamittiag_~QY't-sball•-~iD-~-aaxs_a~aaaiteeat~~ 

tbe __ ~ef~adant!s_fita~ss_t2-~a~ea._lf_tb~-~aULt-finds tbat 

b~_ls_still-uaflt-ta-a£a~d-aad-tbat--1t--daes oat ~a~ 

tbat __ b~--.rll--be~~tLt-1a_a,a~ecd_~ltbla-tbe raa•ADabl¥ 

fa£eseeable_fut~~e.-tb~ ~ct=~=aedae::tbc::defCDdAa% 

dt~~bacacdK:Ibc:acdee:.aat:a~~•betbcc:=l~±l:caaatiaaaS:±s 

~:tluttaacta:tc:o: 

1~t--~f--~he--e~rt-de~~•+ftes-~~~-~he-defeftde~-+ee~ 

f+t~~·~-~e-p~eeeed-dae--~e--•~e--~ee~--~ft~--~fte--perseft--+s 

~@we~p~en~&~.,--dT~eDted.,.--8§--d~+ned--~,--§3-~e-re~.--~he 

proceedinq against hi~ shall be ~a~enSee UIS~SfD• except 

as provided in subsection ~t tat L~ of this section. and 

the e~~r~-~heTf-proeeed-~-~eea~-~reetMe~e-~~--~ov+8e8--~ft 

ehe!'te,-.--~e.--,et""~--t-.--or--e-l'te~e-r--~-ty-~8P:~-+.,.-&f-f+tf-e-53 

'CUMli_liiCR~~l-~ALL--ftililC~--IU~--'OURI--I~~aA~~ 

fRO~lQfQ__l~--~AfifR--~0--0&__Zl __ Of-IIILE-~~~Hf~&_~ 
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&eeaceaiAlf£-ID-Ofi~lbf-IHf_Qli~lllOb-Of--IUf-_OtftUUA~ 

fURSU!~I-IO-IHOSf-fRO~lSLDNS· 

!Jl--lf--IHf __ tOURI-Ofi~Ral«fi-IHAI-lHf-OffEUa&bl-LAL~ 

fllbfSS-lO_fRQ,ffO_BftAUif-Hf_lS-O~fLCfaEU!ALLl~LEU-A~ 

fRO~IDEll-Ib-~:~D:lQZl~l&-IHf_fBDtEEOI~-A~ALMS!--Hla-_SHALL 

af __ QlS!lSSfO--AMQ _ _IHf_-'OU~Y--AIIO&bfX-SHALL-ff!Ll~Hf 

tOURI_l~-IHE-B!bbfB-fRO~lO~Q_Ib_tHAflt&_~D-Of-IlLL~& 

t4tt~~~ The fac~ ~hat the defendant is unfit to 

proce~d does not preclude any legal objection to the 

prosecution which Is susceptible to fair oeter•fnation prior 

to t~ial ~nd without the personal participation of the 

defeo1ant. 

tStt~L~l The expenses of sending the defendant to the 

custody of the director of the department of institutions to 

be placed in an appro~rlate institution of the state 

depart~ent of institutions, of keeping hiM there, and ot 

bringing hiM back are chargeable to the state but the state 

may recover them from the estate of the defendant.• 

~e~t+8ft-3•--See~~~-~6-~~-~@.-~&Ay-+~-e~eftde~-~o-reee. 

·~&-+4-~+~w--Seft~e"ee--~e--be--?mposedw---t+t--+f tb~ 

dcf~Dda~t==•~=:oat::cao~~d=:ao::a::~ceatct:Af=aatit%:bat 

saffactov=£~ae:a:mca:tat:dtaco:c:ae:detcct:a~::t±ac:af::tDe 

a£fe~s:aod ~e-eea~~-ft"ds-~a~-~he-defe"da"~-a~--~he--~t.e 

G~--~he--eGMa+ss+en-~-~he-&ffense-e~-wft+eh-he-wes-e~w+e~ee 

dTd-ne~-~n~fe~-~reM-e-•en~e~-d~seese-o~-de~ee~-es--de~e~Tbed 
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+n-~6-t+-3l~.-+~-5~e~~-5en~enee-ft+.-e5-~rew?ded-+n-~+-~e~&T 

eheD~.--~e. 

t~t--~f--~he-eour~-#?n~s-~ha~-~he-~e~eft8en~-e~-~fte~+•e 

e4-~~e-eom•+ss+on-e#-~he--e~~ense--~~#f&red--fro•--e--M@~e+ 

e~~e~e--er--defee~--e$--deser+~~--+n--~b-~~-3i~ ·~%£:%be 

defamdABt=•G2:caaEtct.d:aa:o:zc~=Af=aat%tx:Dat=s~~ 

£Cas:2:BCBtai:dt~D2C=IC:dCfCCt:Ot:tbA--limc:Of:tba::af£AD2C~ 

any--~end~~~ry--m+n+mum--~e~~en~--~eser*&ed-hy-+ew-~or-~he 

offen~e-"eed-n&~-ft~~~y-end-~fte-eedrt-~~n++-seneenee--~+m--to 

be---~o•m+~~ed--~o--~he--ea~~edy--of--~he--d+ree~or--o#--~he 

deper~•en~-o¥-+ns~+~~~+ens-~o-be-~+aeee--+n--en--e~~repr+e~ 

~"'~+~~~+en--~&r-eu$~OdyT-eere.-end-treee.e~~-for-e-de#+n+~e 

perTod--o•--~+•e--ne~--~o--exeeed--~fte---Me•+•~m---~e~•---~ 

+~~+1~ft~en~--thet--e~s•~--ee--+aoosed-ufteer-sab~ee~~"-ttt• 

fhe-~thG~T~y-o~-~~e-eou~-w+~~-reqer~-~e-~e~efte+ftg-+s--~fte 

~e~--fts--ea~r+red--+n--~+~~e~6T-ehap~~-~8y-prev+~e~-the 

t~ee~,ent-o~-~he-+ft~+•+~ae+-eftd-~he-p•e~eet+ert-o+-~~e-p~bJ+e 

ere-~GYTded-~er• 

1~t--~-defertdeft~-whese-sen~ertee-~e$-8een-+Mposed--aftde~ 

~~b~~t+on--t~t-m~y-pe+•~+en-~he-sentene•ft,-ee~rt-+oT-re•+ew 

o~-~"e-~eft~enee-+~-the-pre~ess•~s~--~er~en--ee~~Tf•e~--~het 

the--defen~eft~--"e~--been--eured--o~--~fte--•~te+-d+seese-a• 

d~fee~w---~he--sen~efte+"~--eaur~-•ey--M&ke--efty--o•8er--no~ 

Tne:ons+st;eftt!--w+tft--+~s-or+-gtt"'ll!lt-sefttet"'le?rt"-eai:ho1"'i"ty-exeef'~ 

~~ei:-~"e-~e~~i:ft-e~-eenf+~•e"~-~-saper•+~+en-ma~-t:-be--eque+ 
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~--~~e~--ef--~he-or+~+fte~-5eft~enee•-fhe-~e#~~+ona+-perseft 

~he~+-re•+ew-i:he-de~eftften~&$-steea~-eee~-yeftr•• 

Section 2• Chapter 713• section 11 9 Laws of 1979 9 is 

amended to read: 

•section 11. Sentence to be l•posed. (1) If the court 

finds that the defendant at the time of th@ co~ission of 

the ~ffense of which he was convicted did not suffer from a 

mental disease or defect as described in (section 9 1Q]• it 

shall sentenc~ him as provided In Title 46, chapter 18. 

{lJ If the court finds that the defendant at the tiMe 

of the coamlssion of the offense suffered from a mental 

dfs~ase or defect as described in [section 9 ln]• any 

mandatory minimum sentence prescribed by law for the offense 

need nGt apoly and the court shall sentence him to be 

committed to the custodY of the director of the department 

of institutions to be placed In an appro~riate institution 

for custody, care, and treatment for a definite period of 

ti•e not to exceed the maxiMu~ term of imprisonment that 

could be imposed under subsection (1). The authority of the 

court ~ith reqard to sentencing is the same as authorized in 

Title 4&• chanter la. provided the treatment of the 

Individual and the protection of the pubtic are provided 

for. 

(3} A defendant whose sentence has been imposed under 

[sec~i3n 11(2)]• may petition the sentencing court for 

-6- SB 248 
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1 revie~ of the sentence if the professional person certifies 

2 that the defendan~ ~as been cured of the .ental disease or 

3 d~fect. The sentencinq court ~ay make any order not 

~ inconsistent with its oriQinal sentencing authority except 

5 that t~e lenqth of confinement or supervision must be equal 

S to t~at of the original sentence. The professional person 

7 shall review the defendant•s status each year." 

B ~f~:5£&!ie!E--5ee~+eft-~w--Reees+er.--5ee~+eft~-•6-~+-~9~ 

9 &ftft-~6-+~-38~-~~e~~h-~6-~~-39~.-HEAT-&Pe-pep~ft~ed• 

-End-
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SENATE Bill NO• 2~8 

INTRODUCED BT TOWEt ADDY 

A Bill FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO A CLAIM OF MENTAL DISEASE OR DEFECT IN 

CRIMINAL PRDCEEDINGS; ~RBVfB~NB-FBR-A-VERBt€~-BF-~~~~¥-B~f 

5ijFf~fN6-FRBN-A-HE~At-~5EA5E-BR-BEFEE~-Af-fHE-~fHE-BF-THE 

BFF£NSE? ALJ..Illl.lllLA..klllltilLAIIW!till..ltwlAlll..Itlf;..lllUE-JlE..J 

t&lBlHAL--DfEEHQAHI!S_LA~-DE_fllHES~BUt~-Kl!U-IBlA~ 

~8U!l2l~G-EQB-IHE--OIS£QSIIIOH__DE __ l~--D~DAKIS--EDUHU 

U~II---IlL-f&atff.!l,;__tQB&f.tll!IG._-A __ B.Eff.&f.HtLJ.ti_I!JWIB 

LLG1SL&llD~-DESt&l~l!I'-A-aEHIAL-DLSfAll..D&-!lf.ff.tL1 AMENDING 

SEE~fB~S--~6-~~-~8~• Sf.~lQH ~6-1~-ZZ1t ANB-+6-~~-~~~. HCA? 

AHEMB+N& AHU CHAPTER 713t SECTION 11t LAWS OF 1979? 

REPEAtfNB---SEEffBN5---~6-±~-tBf---ANB---~-f+-3Bt---~HRB~H 

+6-~+-~9~y-M£A•" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

5eet?on-~w--Seet+e~-~6-t~-~ety-~EAy-+~-e•e"8ed-~e-peed~ 

•+&-+•-~tw--Re~e+reme"~-~-not+ee----for•--of--•e~d+et 

e~--j~d~~~"~~--t~t-Ev+denee-o~-•e"te+-d+~ee~e-or-eefeet-T~ 

~o~--ed•+~~+b~e--+~--e--~•+e•--&ft--~fte--•e•+t~--e"~ee~--~h~ 

aete~e~~y-e~~he-~+Me-ft~-eft~e~+ft~-ft+~-~~@e-o~ft~-~~+~~y-o~ 

w+~h+n-•e-eeys-~nereef~~-or-e~-~eeh-~s~e~-~~e-~-~fte-eourt 

aey--~o~--geed--ese~e--pe~•+~T-~+~e~-e-wr~~~e"-ft~+ee-e~-h+~ 
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~~p~e-~G-~e+y-on-e-.en~+-d+see.e-or-ee .. et-~e-pre•e--~fte~ 

ne--d+d--~e~--hawe--e--~a.~+~~ar--s~e~e-ef-m+n~--~+eft-+s-en 

e~seft~+e~-e•eaeft~-ef-~-e~~eftse-ehe~~d•--B~herw+se•-e~eep~ 

en-~oed-eease-shown.-he-sho++-n~-+ftt~odaee-+ft-h+s--ease--+ft 

eh+~e~er~-~e~~+.efty-+ft-s~pp~e-of-thet-defensew 

tet--Wh8ft--~he--defe~de~--ts--feene--~e~-ga++~y-e*-tft8 

eha~d-o•~·~-er-~~eftse~-er-eny-•es,.r--+fte+•de~--e~~ft9e 

#e~-~fte--reesoft--.~~--d~e-~-e-~n~e+-d+sease-~~~-~ 

eoa+d-"~-heye--e--per~+e~~er--_.a~e--&1--_.ft~--~he~--*s--~ 

~~eft~+••--e+e.e~--e•--~-ef~ense-eher~e~y-~~•-.e.e+e~eftd 

~he-jnd~n~-,he++-so-s~e~.. t~x-.ax-rctD~a--~~ 

ll£=lflltli:x::tmt::tllffcl:±!lsa:&u:~~:UJt:K:Gc£~ 

~e:ttae:at:tbm:a££~· 

Se~tion l• Se~tlon ~6-l~-22lt MCAt Is aMended to read: 

"~6-1~-221. DeterMination of fitness to proceed 

-~~ect of finding o~ unfi~ness -- expenses. (1) The is&ue of 

the defendant•s fitness to proceed may be raised on•y by the 

defen1ant or his counsel oc_Qx_Lbe-L~-8~0&¥• When the 

issue is raised, it shall be determined by the court. If 

nelth~r the county attorney nor counsel for the defendant 

contests the finding of the re~ort filed under ~6-1~-203 9 

the co~rt may make the determination on the basis of the 

report. If the finding is contested, the court shall hold a 

hParinq on the issue. If the report is received in evidence 

upon the hearing, the parties have the right to su~on and 
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cross-examine ~he psychiatrists who joined in the report and 

to off~r evidence upon ~he issue. 

(~) If the court detereines that the defendant lacks 

fitness to proceed, the proceeding against hie shall be 

suspended• except as provided in subsection (4) of this 

section• and the court shall COM~it him to the custody of 

the director of the departeent of institutions to be placed 

in an approoriate institution of the department of 

institutions for so long as the unfitness endures. 1be: 

caa•lttlog_~~t-5ballL-.ttbla-2U_Aa¥~-D~aa~ot· rexjew 

tbc __ defCDd~at!~-fl~_to_pcace~-lf-tbi_caULt tlndo that 

bc-1~-~till-uotlt_tD-a~o~d-Dod-tbat __ tt__ages opt ~~ 

tlliU; __ bL-1111lL-11ts; __ flt_to-D£.!H;IIll!Lldt.bln t!Je rusQD.illl.lJt 

[QI:Jli.B<:iltlle_flltW:<:.t...t.bll l:llll~biiH:::ocUJ::::3bc=;=tlafeDIIIID1: 

di:t!:llaeoeda:H!r::ru:dllll::ftld:::a~llblli:luu::l:ilrtcc~..,.u-ta 

111!-ti!IU::o: 

f~t--1•--~he--e~~-~ep•iftea-~he+-~he-de•~&a~-~ee~ 

f+•~e~~-~prseee~-~ue--~e--~-~&e•--~nee--~fte--person--+s 

deYe+8pMeft~et+y--dt~eh~ed~-~--d .. ift~--&r--S3-e8-t8~y-~he 

proceeding against hi• shall be sa~~ QIS!llSf»• except 

as provided In subsection ~t t2t i~ of this sec~ion• and 

the ~~r~-she+t-preeee~-~-,eewre-•Pe~Mefte-aw--pra.+eee--+n 

eha~~er--~e.--psr•--~.--er--efte~er--~+?-~e••-+y-~-~+~+e-53 

~UMII-AII.D&~fi-£HALL--f~~IHf-~U&l-~ IUE MANNER 

e&Dl!lllfiL-l!I_IJ:!Afi.EB. __ ao_aL_n_.of_llll.E 53. wuicuelf..EB...I.S. 
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&eeaoe&rALE£-ID-IlfiE&al!lf-IHf_DI.S.~li~f--IHf-_llf£f~ 

fUBSUA~I-I.D-IH.DSf-f~Sl.DtiS• 

LJl--lf-IHf--'.DU&I-Dflf&~-IHAI-IHf-~EEti.DAUI-LAL&S 

Eli!IfSS_l.D_fB.D~ffQ_~ftAUSf_ijf_lS-Q~fL.DEBEtilALLI~~~ 

f&.DKlDE.D_l!l-~:lQ:l.DZL~la-1~-PB.D~~Ill~-AGA~ULa__~LL 

af __ UlS61SSE!L_&!IQ_-l~--'.DUU!l--~.Da~I-SHALL-f£11I~Ul 

~CU&I-l!l-lHf~A!I~B-fR.D¥l.DfD-lN CH&PIFR ?Q D€-LlXL~£ 

t~tt~ The fact that the defendant is unfit to 

proce@d does not preclude any legal objection to the 

prosecution which is susceptible to fair de~erminatfon prior 

to trial and wf~hout the personal participation of the 

defen::tant. 

t5tt!ti~l The expenses of sending the defendant to the 

custody of the director of the department of institutions to 

be plac2d in an appropriate institution of the state 

dP-partm@nt of institutions, of keeping hi• there• and of 

bringing hiM back are chargeable to the state but the state 

may recover them fra. the estate of the defendant.• 

~eet+oft-~.--see~+en-46-~4-~~y-"6•·-~-e .. "ee•--.-P .. ~ 
·~•·•4·3+~•--Seft~ee--~--be--+~e•ed•---tt?--+~ ~De 

dr:fr:ad~a~::..a::att::cectictsa::aa:-a--x•r•tct-of:tai!~ 

::a~fffttiUI:feaa:a:aeDtAt:IIZ::Icuc::liCIIafllct::a:l::.tilc-ttn=of::t:"" 

a£feDS::aad ~e-ee.p~-f+ft~•-~e~-•he-defeftdan~-a~-~-~+Me 

e#--~e--ee•.+59+e"-~~h•-e•~ense-e~-~~fte-wes-eeftY+e~ed 

d+d-fte~-sa~~er-~~e•-a-•en~e4-~+9e~e-or-de+ee•-•,--eeweP+hed 
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+ft-~•~~•••-++-9ft•++-•~+eftee-ft+--••-~ew._ee-+ft-++++e-.~. 

ehel!'f:!!of"-+h 

t~t--ff--+~-eoer+-f+ft~•-+he+-+he-~efe~eft+-a+-~~•~ 

e~-.~-e~~+,+oR-e#-~~--ef+en•e--s~~~epe~--~•e•--e--.e~e+ 

&P~ee.e--or--defee~--es--deser+e..--+ft--.6-+•-~~t ar-tf=+be 

~•~~t•u::ca.:mtc:Uce::.a:l!c""*Ct-:at:~"",..ffes:tu 

te~:::lltftctlti:uau::H::.Ufut::.at=11M=flt•-~-=c£Uat:• 

ftfty--.eftd~~ery--~n~-,eft~eftee--pPe•e•+~~-ey-+ew-~&r-~~ 

~feft•e-~eed-fto~-ap~·~-eft~-~he-eoar~-•he++-9en~enee--h~M--~e 

be---e$ee+++ee--~--the--ea•+-ay--ef--~--d+ree~--·~--t!te 

de~e~M@ft~-~+n~+~a~ftt-~e-&e-~+ee.---tft--eft--e~~opr+a~ 

+ns~t~~+ftft--~$t"-eus~o8y•-e•re•-e~t~e~ .. ftt-~er-e-eef+n+~e 

per+oe--of-~•e--ne~-~o--ewe~--~---.eR+.w•---~e~•---~ 

~~f"+~G".e"~--th~--ee~+d--he--~e~WRdeP-9a~.ee~+on-t~t• 

•he-~hef"t~,-~~~e-ee. .. -~~-~~ar~~o-s~~ene+ng-+•--~fte 

~e..--e~--·~•+~e~--?n--~+~•~~69-ehe~~~-ta.-,r&W?ded-the 

t~ee+•e~-o•~ne-+n~+w+eee+-end-e~pp~ee~+en-of-~he-p~b++e 

ere-pro•+~e~-fo~• 

1~t--•-def~nde~-whe~e-$eft~enee-~-&eeft-i~~ed--ander 

~eb'ee~+en--~t-•8T-~+~+Oft-~fte-~en~ene+n~-eeu~~-for-reT+ew 

e~-~fte-$en~~ee-+f-~ftft-p~8fe~+ene+--~eps8ft--eer~+f•e§--th~ 

~~e--8@~eft~~--hes--been--eere~--&f--the--•en~e+-8+~e&~e-or 

ftef~·---•he--,en~efte?ft!--eom~~-aey--~eke--ftfty--~•er--ne~ 

tfte~+~~eft~--w+th--+~.-~+~+Raf-~~ene+ft!-aa~hor+ty-e•eept 

~et-~~e-+e~h-e•-eo~f+~e~-&P-s~er¥+$+on-.ust-he--e~ea+ 

-5- 58 248 

1 

2 

3 

4 

5 

6 

1 

6 

9 

10 

11 

1Z 

13 

14 

15 

16 

l1 

16 

19 

20 

21 

2Z 

Z3 

24 

25 

SB 0248/03 

+e--+hs~--ef--~he-e~+ne+-•eft+enee.-ffte-~..,+ene+-~•••en 

~he++-rew+~-+he-de+eft~eft~~-s~e•ss-eae~-yeere• 

iectlon 2. Chapter 713, section lit Laws of 1979, is 

amended to read: 

•section 11. Sentence to be laposed. (1) If the court 

finds that the defendant at the tl•e of the co .. ission of 

the ~ffense of which he was convicted did not suffer fro. a 

mental disease or defect as described in [section 9 La]• it 

shall sentence hi• as provided In Title ~6, chapter 18. 

(2) If the court finds that the defendant at the ti.e 

of the co•MJssion of the offense suffered fro• a •ental 

diseas~ or defect as described in (section 9 ~)• any 

aandatory •lnimu• sentence prescribed by law for the offense 

need not apply and the court shall sentence him to be 

coamitted to the custody of the director of the depart.ent 

of institutions to be placed In an appropriate institution 

for custody~ care• and treat.ant for a definite period of 

ti•e "ot to exceed the Maxi•u• ter• of i~rison•ent that 

could be imposed under subsection (1)• The authority of the 

court dith regard to sentencing is the sa•e as authorized In 

Title 46, chapter 18, provided the treat.ant of the 

lndlvi dual and the protection of the pubtic are provided 

for. 

(3) A defendant whose sentence has been i•posed under 

[section 11(2))~ May petition the sentencing court for 
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1 r-evie·11 of the sentence if" the pr-ofessional person certifies 

2 that the defendan~ ~as been cured of the eental disease or 

3 defqct. The sentencing court May make any order not 

~ inconsistent with its orlqinal sentencing authority except 

5 that t~e length of confinement or supervision must be equal 

6 to t~at of the original sentence. The professional person 

7 shall rev1e• the defendant•s status each year.~ 

8 ~i~:!E&IISKa--See~+eft-~•--Re~ee•@••--See~+e~-~6-~~-~e~ 

q eft~-~-~~-~e~~ftre~~-~-+~-~·~.-M&A?-&~e-•e~ee~edw 

-End-
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