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BILL NO. M
//

A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE THE

INTRODUCED BY

LAWS RELATING TO A CLAIM OF MENTAL DISEASE DR DEFECT IN
CRIMINAL PROCEEDINGS; PROVIDING FOR A VERDICT GF GUILTY BUT
SUFFERING FROM A MENTAL DISEASE OR DEFECT AT THE TIME OF THE
OFFENSE; AMENDING SELTIONS 46-14-201, 46-14-221y AND
46-14-312, MCA; AMENDING CHAPTER T13, SECTION 1lly LAWS OF
1979; REPEALING SECTIONS 46-14~102 AND 46-14-301 THROUGH

46—14~-304y MCA."

BE 1Y ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 46-14-201sy MCAy is amended to read:
#46—-14-201- Requirement of notice — form of werdict

and—judament. (1) Evidence of mental disease or defect s

not admissibie in a trial on the merits unless the

defendant, at the time of entering his plea of not guilty or
within 10 days thereafter or at such later time as the court
may for good cause permity files a written notice of his
purpose to rely on a mental discase or defect to prove that
he did not have a particular state of mind which is an
essential element of the offense chargeds Otherwises except
on good cause showns he shall net introduce in his case in

chief expert testimony in support of that defenses
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LC 0698/01

{2) when—the—defendont—is—Found-—not—-—guidty—of-——the
charged--sffense—or-effenses-or-any-tesser—inchuded-offense
for-the—renson-that—dve—to—a—mental—disease——or-—defect-——he
contd—not——have—a—particviar —3tate-—of—mind-—that—is—on
essentiot-etement—ef—the-offense—chargedy——the—verdict—and
the—judgment-—-sholtd-vo—steter 1he jury say return a verdict
of guilty but sufferijeg €from a sontal disease or defect at
the tiwe of the off¢pse.”

Section 2« S3Section 46—14—221y MCAy is amended to read:

"46-14-221« Determination of fitness to proceed ——
effect of finding of unfitness — expensess {1) The issue of
the defendant®s fitness to proceed may be raised on}y by the
defendant or his counsel gr by the county attcrneye when the
issue is raisedy it shall be determined by the <court. If
neither the county attorney nor counsel for the defendant
contests the finding of the report filed under 4§6-14-203y
the court may wmake the determination on the basis of the
reporte If the finding is contesteds the court shall hold =2
hearing on the issUes If the report is received in evidence
upon the hearings the parties have the right te summon and
cross-examine the psychiatrists whe joined in the repart and
to offer evidence upon the issue.

{2) 1f the court determines that the defendant lacks
fitness to proceedy the proceeding against him shall »pe

suspendedy except as provided in subsection (%) of this

s INTRODUCED BILL
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sectiony and the court shal?! commit him toe the custody of
the director of the department of institutions to be placed
in an appropriate institution of the department of

institutions for so 1Jlong a5 the unfitness endures. Ihe

X ) ] :

the defendant®s fitness to proceeds If the court finds that

{3} If the court determines that the defendant 1acks

fitness to proceed due to the fact that the person is

developmentally disableds as defined by 53-26-102¢ the
proceeding against him shall be suspendedy except ‘as
provided in subsection (4) of this sections and the <court
shall proceed to Secure treatment as provided in chapter 20y
part 1Ly or Fhapter 21y part 1ls of Yitle 53.

(4) The Ffact that the defendant Iis unfit to proceed
does not preclude any legal objection to the prosecution
which s susceptible to fair detérnination prior to trial
and without the personal participation of the defendante.

{5) The expenses of sending the defendant to the
custody of the director of the depa;tnent of institutions to

be placed in an appropriate institution of the state
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department of institutionsy of keeping him therey and of
bringing him back are chargeablie to the state but the state
may recover them from the estate of the defendant.”

Section 3. Section 456—14-312+ MCAs is amended to reads:

"4 6~14-312, Sentence to be imposede (1) if ithe
jefend ! icted lict of ilty_but

fferi f tal di jaf £ 1 - £t

offense and the court finds that the defendant at the time
of the commission of the offense of which he was coavicted
did not suffer from a mental disease or defect as described
in 46-14-311y it shall sentence him as provided in Title 46+
chapter 18e

{2} 1f the court finds that the defendant at the time
of the commission of the offense suffered from a aental
disease or defect as described in 46-14-311 gr_jif _%the
defendant was convicted on a verdict of guilty buk suffering
from_a mental disease or defect at the time of the offenscs
any mandatory wminimum sentence prescribed by law for the
offense need not apply and the court shall sentence him to
be committed to +the custody of the director of the
department of institutions to be placed in an appropriate
institution for custodys cares and treatment for a definite
period of time not to exceed the maximum term of
isprisonment that could be imposed under subsection (1).

The authority of the court with regard to sentencing is the

—s—
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same as authorized iin Title 45+ chapter 18y provided the
treatment of the individual and the protection of the public
are provided fore

{3) A defendant whose sentence has been imposed under
subsection {(2) may petition the sentencing court for reviow
of the sentence if the professional person certifies that
the defendant bhas been cured of the mental disease or
defects The sentencing court may make any order not
inconsistent with its original sentencing authority except
that the length of confinement or supervision must be equal
to that of the original sentence. The professional person
shall review the defendant®s status ecach year.%

Section 4, Chapter 713+ section lls Laws of 1979y is
amended to read:

»Section 1l. Sentence to be imposed. (1) If the court
finds that the defendant at the time of the commission of
the offense of which he was convicted did not suffer from a
mental disease or defect as described in [section 9 10} it
shall sentence him as provided in Title 46y chapter 1Ba.

(2} If the court finds that the defendant at the time
of the commission of the offense suffered from a meptal
disease or defect as described in [section 9 1QJy any
mandatory minimum sentence prescribed by law for the offense
need not apply and the court shall sentence him to be

committed to the custody of the director of the department
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of institutions to be placed in an appropriate institution
for custadys cares and treatment for a definite period of
time not to exceed the maximum term of imprisonmeat that
could be imposed under subsection {l1)es The authority of the
court with regard to sentencing is the same as authorized in
Title 46y chapter 18s provided the treatment of the
individual and the protection of the public are provided
for.

(3) A defendant whose sentence has been imposed under
[section 11{2)}y may petition the sentencing <court for
revienw of the sentence if the professional person certifies
that the defendant has been cured of the mental disease or
defect. The sentencing court may make any order not
inconsistent with its original sentencing authority except
that the length of confinement or supervision must be equal
to that of the original sentences The professiona) person
shall review the defendant®s status each yeara.e

NE4d_SECTTUOMs Section 5. Repealer. Sections 46—14-102
and 46-14-301 through 46-14-304y MCAy are repealed.

-End-
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approved by Committece
on Judiciary

SENATE BILL NO. 248

INTRODUCED BY TOMEs ADODY

A BILL FOR AN ACT ENTITLED: %AN ACT TU GENERALLY REVISE THE
LAWS RELATING TO A CLAIM OF MENTAL DISEASE OR DEFECT 1IN
CRIMINAL PROCEEDINGS; PRBYIDING—FOR-A-VERDECT-BF-GUELTE—BYT
SYFFERENG—FREM~A~HENFAL~BESEASE~BR-BEFECT-AF-FHE~FIME-BF -FHE
BFFENSEs ALLOWING A _COUNIY AXTQRNEY Y0 RAISE IHE_LISSUE DE.__ A
CRIMINAL _DEFENDAMT®S LACK OF EIINESS_ IO PROCEED MWIIH TRIALL
BROVIDING EQR_THE__DISPOSITION _OF__THOSE _DEFENDANYS_ _EGUND
UNEIXI._.T0___PROCEED: _ CORRECTING __A__REFERENCE _IN__PRIOR
LEGISLATION DESCRIBING A _MENTAL DISFASE QB _DEEECIS AMENDING
SEETEANS--46~26~20%y SECTLON 46-14-221y ANB-46-24-333y MCAS
AMENBFNG AND CHAPTER 713y SECTION 1l LAWS OF 19794
REPEALING~~-SEEFEBNG—~~h6=1h=282- ——ANB-——4b—14—30F-~-FHRODEH

46-34-3049y-MEA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Seetion-ts--Geetton—46-34-24tv-MEAY-ta-anended-to-read?
V4bH-1h=-2Bty--Requirement—eof-noriee——-—form——of--verdiet

and--judamentvé—-¢t1y—Evidence-of-mentatr-disense-or-defect-+s

not--pdmissible-—in--g--triat--on--the--merita--untess---the
defendanty—at-the-time-of-entaring-hist-plten-of-noet-gquitey-or
withrn-}8~-days~thereafter-or-at-sveh-tater-time-as-the-esurt

moy--for--qgocd-—canse-—pernity-Frica—a-uritten-notiree—of-nis
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parpose—to-rety-on—a-mentsi-disease-or-defect-to-preve-——that
Re-—did--not-—have--a-—particotar-—state-of-mind-which-ta-an
essent+u¥—e}ement-of—tne—eFFense—ehargedv--atheruisev—eneept
on-Yood-canse-showny-he-shati-not-irntroduce-in-his-——enae~-in
ehief-expert-testimony-in—sapoort-of-that-defensey

tZ2¥--When--the-—defendant——+a--fFound-—not-gquitty-of-the
chorgetd-offense—or-effenses-or-any-tesser——inetnded~-offense
for-~the--renson--that--due-to-a-mentat-disense-or-defect-he
coutd-noat—have--a-—particeiar——state-—of—mind--that-=fa--an
essentiat--etement--of--the-offense-chargedy-the-verdiet-and
ehe-jodament-shatt-se-statey Ine-jury-pay-setura--a--verdict
ef--guittx-—pot-aufferrog=from-acnentnt-diseqse-or-defectoat
the-tipe-pf-the-gffensen™

Section le Section 46-14-221s MCA, is amended to read:

*"46~14-221. Determination of fitness %to proceed --
effect of finding of unfitness -- expensess {1} the issue of
the defendant®s fitness to proceed may be raised enty by the
defendant or his counsel gr py._ the ¢county_attorpeye When the
issue is raiseds it shall be determined by the courte If
neithar the county attorney nor counsel for the defendant
contests the finding of the report filed under 46=14-203,
the court may make the determination on the basis of the
reports If the finding is contesteds the court §ha11 hold a
hearini on the issuees Lf the report is received in evidence

upon the hearings the parties have the right to summon and
-2~ SB 248
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cross-examine the psychiatrists who joined in the report andg
to offer evidence upon the issues.

(2) If the court determines that the defendant lacks
fitness to proceedy, the proceeding against him shall be
suspendedy except as provided In subsection (4} of this
sectionys and the court shall commit him to the custody of
the director of the department of institutions to be placed
in an appropriate institution of the department of
institutions for so long as the wunfitness endures. JIhe
commitiing court.shalls within 20 days of coamitpents review
the__defendant®s fitness Lo proceeds If the couri finds that
be.ls.still unfit-to progceed and _that _it_.deoes_ .not _appear
that _bhe__will__become fit to proceed within. the ceasgpably
foresegable. futures the <Sourt-=shpli--neder-——the--defandant
dischargede-fhe-otder-must-state-whether-civit-compitment-ia
approuctates

£34-~-¥f--the-—court-determines-that-the-defendant-tacks
fitness—to-procesd-due——to——the——fact--that--the--pesson-—i3
developmentatty--disabledy--as~-defined--by-~53-28-102y-~the
proceeding against him shall be suspendads except as
provided in subsection +t44 [3) of this sections and the
court-shati-proceed——to--secure—trestment-——ss--provided-—+n
chapter——28y——part--ty——or--chapter—-—-fiy-part-kvy-of-¥+t¥e-53
COUNIY AITIORNEY SHALL.  BEXITION _THE _COURY.__In_ . THE _MANNER
PROVIDED _IN _CHAPTER._ 29 _OR_._21. OF TITLE_ S2. WHICHEYER. IS

-3~ SB 248
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APPROPRIAYTEs JO_REIERMINE IHE DISPOSITION DE. THE. DEFENDANT
BURSUANT IO _THOSE PROVISIONS «

t4¥{3) The fact that the defendant is unfit to proceed
does not preclude any legal objection to the prosecution
which is susceptible to fair determination prier to tria?l
and without the personal participation of the defendante
£5344) The expenses of sending the defendant to the
custody of the director of the department of institutions to
be placed in an appropriate institution of the state
department of iInstitutionss of keeping him therey and of
bringing him back are chargeable to the state but the state
may recover them from the estate of the defendants™
Seerron-Iv-—S5ection-46-14~-313y-MEAy-is-apended-to-reads
V45-t4-3iEv——5Sentence-—-ta~-be-—impaseds-——ti4-—-3f the
defeadantowaa-notoconxicted-—an==a--yerdiet--of-—guiity-=baut
auffering=from-e-mentai-disease-or-dafect-at-the-time-of-the
offense——nnd ehe-eoart-finds-that-the-defendant-ast-the-time
of-the-coemmiasion—of-the-offense-of-which-he--was--eonvictes
ditd--not-suffer—from-a-mentoi-diseasa-or-defece-as~described
TN—h6-14-3tivy-irt-shail-sentence—him-as-provided-in-Frtie—4oy
chapter-18y
t2y-~if-the-court-Finds-that-che-defendant-at-the--time
of -—the——commisston-—of~-the--offensa-suffered-from-a-mentat
disesse-or-defect-~as-~deseribed-——in-~45-24-31% op--ifo=the

defendant-was-convisted-an-p-verdiet-of-guitty-but-suffering

—4- SB 248
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from=ca-sentai-dissase-ar-defect-nt-thac-tise-of-thezaffenaay
sny-mandatory-mtninum—sentence-prescribed-~by-~Faw——fer=-the
wffense--need-~not-epply-and-the-caurt—shati-sentence-hin-+o
be——committed--~to~~the—-custody--of——the--director--of~~«the
deparement-~of--institutions——to-be-placed-in-an-eppropriate

inatitation-for-custodyy-carey-and-treatment-fFor—a-«def+nite

pertod--~of-—-tine not-—-to d-~the--maximnum--term——of
taprisonmene-that-eoudd-he——-inposed-—under--subsection-—{i}w
Fhe--antherity-of-the—court-with-pregard-to-sentenetng-is~the
some-os-anthorized-in-Fitde-séy~~chapter-~idy—--proyided-——the
treatnent—of-the—individual-and-the-protection-of-the-publie
are~provided-fors

$33-—A~--defendant-whose-sentence-has-been—+nposed-under
subsection-{2}~-may-petition-the-sentencsing-court~For--reyiew
of-—the--sentence——¢f-the-professtonal-parson-eertifies-that
the-defendant—has-~been-—-cured-——of--the-—-nental——~disease--or
defecty--~Fhe--sentencing--court--moy-—make-—any--order--not
rneonstatent-with-its-originat-sententing--anthority--exeept
that-- the-tength-of-confirement—or-supervision-must-se-aqual
toa-that-of-the-originat~sentences~~Fhe——-professionat——persen
shn}}-rev+uu—ehe-defendant*5-stueus-eaeh-yeer-'

Section 2« Chapter 713, section 11, Laws of 1979y is
amended to read:

"Section 1l« Sentence to be imposeds {1) If the court

finds +that the defendant at the time of the commission of

-5 58 248
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the offense of which he was convicted did not suffer from a
mental disease or defect as described in [section 9 1Q)y It
shall sentence him as provided in Title 46y chapter 8.

(2) 1If the court finds that the defendant at the time
of the commission of the offense suffered from a mental
disease or defect as described in [section 9 1g]s any
mandatory miniaum sentence prescribed by law for the offense
need not apply and the court shall sentence him to be
committed to the custody of the director of the department
of institutions to be placed In an appropriate institution
for custodys cares and treatment for a definite period of
time not to exceed the maximum term of imprisonment that
could be imposed under subsection (1)« The authority of the
court with regard to sentencing is the same as authorized in
Title 46y chapter 1By provided the treatment of the
indivi dual and the protection of the public are provided
for.

{3) A defendant whose sentence has been imposed under
[section 11(2))s may petition the sentencing court for
review of the sentence if the professional person certifies
that tne defendant has been cured of the mental disease or
defecta The sentencing court may wmake any order not
inconsistent with its original sentencing authority except
that the length of confinement or supervision must be egqual

to that of the original sentence. The professional person

6 SB 248
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1 shall review the defandant®s status each year.*
2 YEW-SEEFFONE~~-Section-Sv—-Repeaters-~Sectione-4b=14=102
3 ond-La~14-381-throngh-46-14=-384y-MNEAy-are—repeateads

-End-

-t 58 240
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SENATE BILL NO. 248

INTRODUCED BY TOMWEs ADDY

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENFRALLY REVISE THE
LANS RELATING TO A CLAIM OF MENTAL DISEASE OR DEFECT 1IN
CRIMINAL PROCEEDINGS; PREVIBENG-FAR-A-VERDICF-OF~sHELT¥-0UT
SHFFEIENG—FROM-R-MENTAL-BISEASE-BR-BEFEEF-AF-FHE-FIME~BF ~FHE
BFFENSEr ALLOWING.A_COUNTY ATTORNEY . TQ RAISE_THE_ISIUE_DE _a
CRIMINAL _DEEENDANTIZS LACK OF EIINESS TO PROCEED WITH TRKAL:
PROY{QING_EOR JHE _DISPOSITION _OF THOSE _DEEENQANTS _FOUNQ
UNEIT___I0__ PROCEED:_ __CORBELTING. A RECERENGE._IN__PRIOR
LEGISLATION DESLRIBING A _MENTAL_DISEASE OR DFFECEL AMENDING
SEEFIIN5--46-14-20%y SECTION 46-14+221y ANB-46=14—31dy MCAs
AMENBING AND CHAPTER 713, SECTION 11, LAWS OF  1979¢
REPEAL EN6———SEEFEONS——~46~24— 82— ——ANB———46~1 4382~ ~~FHROUEH

&£5~14-304v—MEA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Seetion-tw--Section-46~14~2Ety-MEAy~is~amended—to-reads
'#6—i;-iair-—aequirenent-oF—not+ee-—--faru—-oF—-vefd+et

and--jadgmenteé-—fiP-Evidence—of-mentot-disease—or-defeet-is

not-~admisstbte——in——a--triai--on-~the-—merits-~antess-~~the
aefendanty-nt-the-time~-af-enteprtng-his-ptea~of-not-quitty-or
within-t8-days-thereafter-er-at-ayeh-}ater-tirme-as-the-eoure

may--far--goad-—ctause--permitr-filea-—a-written-notice-of-his
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purpose-to-rety-on-a-mental-disense-or-defect-to-—proave——that
he--did--not——have~--a~-particotor--state~of-mind-which-is-an
essential-etement-of-the-offense—thargedv-—-ftherwisey-except
on-good-cause—shouny—he-shaldi-ast-rntroduace-in-hia-—covse--+n
ehtef-expert-teatimony-—+n-sapport-of-that-defenses

f23-—vhen--the--defendant--is--found--not-quittcy-of-the
charged-offense-or-offenses-or-any-esser—~—inctuded=--osffenge
for-~the--reason-—-that--~due-te-a-mente}-disense-or—defect-he
econtd-not-hnave-—a--partientar--state——of~--mind--that--t9—-an
essential-——clement--of-—the-of fense-chargedy-the-verdiet~and
the-mdgment-shaii-so—statey Fhe-jury-say-returo-—a——-verdics
of —-ouikey--hut-suffsring-from-a-mentali-diseass—or-defeat-at
thectime-of-the-offenseax®

Section le Section 4£56~14-221y MCAy s amended to read:

®46=-14~221e Determination of fitness to proceed --
effect of finding of unfitness -- expensess (1) The issue of
the defendant's fitness to proceed may be raised onty by the
defendant or his counsel gr_hy the couaty atiorneye when the
issue ¥s vraisedy it shall be determined by the courte If
neith>r the county attorney nor counsel for the defendant
contests the finding of the report filed under 46-14~233,
the court may make the determination on the basis of the
rapart« If the finding is contesteds the court shall hold a
hearing on the issue. If the report is received in evidence

upon the hearinges the parties have the right to summon and

2= S8 248
THIRD READING
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cross-examine the psychiatrists who joined in the report and
to offer evidence upon the issuea

(¢) 1F the court determines that the defendant lacks
fitness to oproceeds the proceeding against him shall be
suspendedy excent as provided in subsection (%) of this
sectiony and the court shall commit him to the custody of
the director of the department of institutions to be placed
in an appropriate institution of the department of
institutions for s¢ long as the unfitness enduress Ihe
committiog. cauck_shalls. within 20 days of commit@ents review
the__defendapnt's_fitpess_to proceeds If tbe couct finds that
be_ls.still. uofit to proceed and that it _does oot _appear
that_ _he _will_ _hecows . fit.to proceed withio tbe reasonably
foceseeable futures_the cpuct-=shati--order--thec-defepdant
ditachargede-The-order-muat-state-ywhether-civii-conmitnant-is
aparopristes

13y——Ef-—-the~+tourt-detarnines-thot-the-defendant-tacks
fitrresa—to-praceed-due--to-—the--faet--that-—the--person-~+s
develspmentaliy-—dirrabledy-——-as--defined-~by—-53-208-182y~—the
proceeding against him shall be saspended QISMISSEDr except
as provided in subsection ¢4y £3% {4) of this sections and
the conrt-sha+}-proeeed—to—see;fe-treatﬂeﬂ!-as*-provided--in
chapter--28v—-pare——%ty-~or-~chapter--2iy-part-ty-of-Fitie-53
COUNTY ATTQRNEY.SHALL _PEYITION _IHE._.CQURI. _IN__THE_ MANNER
PROVINED. _IN__CHAPTER. _20. OR__21 OF IITLE 53: WHICHEYER 1S

-3=- SB 248
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APRROBRIAIE: YO DETERMINE THE DISPOSIIION_QOF_ _IHE _DECLNOANT
BURSUANT_T0 IHOSE EROYISIONS~

13) . 1E_ _THE. COURT NETERMINES ITHAI . JHE _DEFENDANI_LACKS
EITNESS.JQ_BROCEED BECAUSE_HE IS OEVELOPMENYALLY DISARLED AS
BROYIDED IN.53-20-102¢4)a JTHE PROCEEDING AGAINST. HIM _SHALL
BE._QISMISSED._ANR__THE. COUNTY. _ATTORNEY SHALL . EETITIQN.IHE
COUBT IN.THE.MANNER PROVIDED IN CHAPTER.20.DE_TLILE 33

¢t4r4324%) The fact that the defendant is wunfit to
proceed does not preclude any legal objection to the
prosecution which Is susceptible to fair determination prior
te trial and without the personal participation of the
defendante

+53t4245) The expenses of sending the defendant to the
custody of the director of the department of institutions to
be placed in an appropriate institution of the state
department of institutionsy 0of keeping him theres and of
bringing him back are chargeable to the state but the state
may recover them from the estate of the defendant.™

Section-3x--S5ection—46~14~IF12y-MEAy-+3-OMmended-to-reads

P oh=t4~Itdw-~Sentence-—~td—-he-—imposedy~——=tiy-~if the
defentent-—wit->not=-tonyiated-—on-—az-yerdiat-af-guitte-hot
spffortog=frop-n-mentot=discase-orf-defece-at-the-time_nf-tne
pffensz-and the—esurt-finds-that-the-defendant-at~—the--time
of-—the——conmianron—eof-the-offense-of-whith-he-was-sanvicted

did-nat~suffer-from-a-nentat-disense-or-defect-as-—deservbed
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n-4i=i4=3ktv-tt-shott-sentence-nin-as-provided-in-Fieie-—45y
chapter-18w
{t2}-—Ff==the-coart-Ffinds-that-the-dafendant-at-the—time
of-the-commission—of-the-—offense~-suffered—-from——a—nentat
disease-~op-+defeect-~as——deser+bad-——in-—46~14-3+: ar—$€f-thr
defendant-was-convictedoon-a-yerdict-of-guitty_but—saffering
Erom-r-pental-dissase—eor-defect-pi-tha-tise-of-the--effensey
any--mandetory-—mintmun-~sentence--prescrised-by-tan-for-the
offenye-need-nat-apply-snd-the-conrt-shati-sentence-—him—-to
be———t¢ornttted--to-—the——-casrtody-~of-—the——direetor--of-—the
separtment-of-institutions«to-be-placed--in——an--appropriate
restitution——fer-tustodyy-carey-and-treatment—Ffor-a-defintte
period-—of-=time-—not--to--exceed--the-—-naximam---tern———of
impritonnent-—that--contd-~de--imposed-under-sabsection-{tiy»
Fhe—ndthor it y-of-the—court-with-regard-to—sentencing—+a-—the
sema--as--authorized--in-~Fitle-4by—chapter—tdy-provided-the
treatnent—of-the-individuat-snd-che-proteetion—of-the-publie
are-provided-fors
+3y--A~defendant-whose-sentence-has~been—imposed--under
sobseerian—~{2y-may-petition-the-sentencing—coure~for-revien
of-the-aentence-rf-the-professionsd-~=-persopn--certifies—-thae
the-~defendant--nas-—peen--cured-~of--the--aental-diseasa-or
defectyr———Fhe——santencing--caurt—nay—-make-—sny--order—-—-not
inconsistent-—with-—its—originat-sentencing-sothortty-except

that-the-rength-of—tonftnenent-or-supervision—mast-be—~equat
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to-—thst--of-—the-originsi-sentencer-Fhe-prefessional-persen
shati-revien-the-defendantis-status—cash-yeare™

Saction 2. Chapter 713, section lls Laws of 1979, s
amended to read:

*Section 1lle Sentence to be imposeds (1) If the court
finds that the defendant at the time of the cosmission of
the >ffense of which he was convicted did not suffer from a
mental! disease or defect as described in [section 9 10} it
shall sentence him as provided in Title 46y chapter 18.

{2) If the court finds that the defendant at the time
of the commission of the offense suffered from a mental
disease or defect as described in [section 9 18]y any
mandatory minimum sentence prescribed by law for the offense
need not apply and the court shall sentence him to be
committed to the custody of the director of the department
of institutions to be placed in an appropriate institution
for ‘custodys cares and treatment for a definite period of
time not to exceed the maximum term of imprisonwent that
coultd ba imposed under subsection {(l}s The authority of the
court #ith regard to sentencing is the same as authorized in
Title 45« chanter 18, provided the treatment of the
Individual and the protection of the public are provided
fore.

{3} A defendant whoese sentence has been imposed under

[section 11(2))s may petition the sentencing court for

—- 58 248
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revies of the sentence if the professional person certifies
that the defendant has been cured of the mental diseasa or
defects The sentencing court may make any order not
inconsistent with its oriqinal sentencing authority except
that the Tength of confinement or supervision must be equal
to that of the original sentence. The professional person
shall review the defendantts status each year.®
YeH-SEEFEONg~~Section—Sy--Repealepv——Sectiont-46-24-182
and-45—=34~301-through~4b-t4~-304y-NEAy-ara-repentads

-End-
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SENATE BILL NO. 248
INTRODUCED BY TOWEy ADDY

A BILL FOR AN ACT ENYITLED: ™AN ACT TO GENERALLY REVISE ThHE
LAWS RELATING TO A CLAIM OF MENTAL DISEASE OR DEFECT IN
CRIMINAL PROCEEDINGS; PROYVIBINS-FOR-A-VERDIEF-BF-GUILFY-BUF
SUFFERENG~FROM~A~MENFAL-BISERSE-BR-BEFEEF-AT-FHE-FEME-DF-FHE
BFFENSE+ ALLOWING A COUNIX ATTARNEY IO BAISE. THE.XSSUE QF_ .4
CRIMiINAL__DEFENOANI*S_LACK OF FIFNESS TO PROCEED WITH TRIAL:
BROYIOING FOR THE _DISEOSITION _QF _THOSE _DEFCNDANIS _EOUND
UNEIT___T0 __EROCEEQ:  CORRECTING A REFERENCE _IN PRIOR
LEGISLATION DESCRIBING A _MENIAL QISEASC OR.DEEECIL AMENDING
SEEFEING-—46-24-£B2vy SECTIDN 46~16-221y AND-46-24-~312y MCAtL
AMENGING AND CHAPTER T13. SECTION 1lke LAWS OF 1979%
REPEALENG-—-SEETFIONG-—-%6-14~1 02— ——ANO-——46-14—3 0} ———FHROGOH

4614304y -MEAL"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Seetion—twx—-Section—4é=14=-201y-MEAv-F3-amended-ta-reads
4 h=th~20tv--RequiTement-of-nottce—~—-fora--of--verdiet
snd-~judgmenteé~-ti}-Evidence-of-mentat-disease-or-defect-+s
not-——-admiasiblie~—in-——a--tridl--on--the--mertts--unieas-—~the
sefendanty-at-the-tine-af-entering-his-plea-osf-not~quitty-or
within-18-days-thereafter-or-at-such-tater-time-as-the-court

may--for-—geod-—eause-—pernity-fites-a-writeen—notiee-of-hia
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purpose—to-rety-on-ea-mentat-disense-or-defect-to-prove-—-that
he--ditd-—noat-—have-—a-——partieatnr--state-of-nind-whiech-+s-an
essential-elemane~of-the-offense—ehargedv--peherwisey—except
on-good-ceunse—showny-he-shali-not-introduce-in-hta-—case--én
chief-expere-—testimony-in-suppore-of—that—defensew

tE)-=shen~-the-—defendant-—+s-~found--not-quitty-of-the
charged-offenss-or-offenses-or-sny-tesser-—inctaded-—offense
for——the-——renson-—that--due—to-a-mentol-disease—or—defect-he
rondd-not-have-~a--parttcater--seate——of--sind—ehat——is——an
easentiat--elenent--of—the-offense-chargedy-the-verdict—and
the—judguent-shotd-zo-stater Fhe-jury-mny-retucn--a--versdiet
gf=-gnitty-—put-suffertng-frop-o-mentsl-discasa-or-defect-at
the-tian—of-the-cffenzax™

Section l« Section 456-14-221y MCAs is amended to reads

"46~14-221. Determination of fitness +to proceed --
effect of finding of unfitness — expensese. (1) The issue of
the dafendant®s fitness to proceed may be raised endy by the
defenjant or his counsel or _hy_the county attaoraeye When the
issue is raisedy it shall be determined by the court. If
neithzr the county attorney nor counsel for the defendant
contests the finding of the repcrt filed under 46-14-203y
the coJdrt may make the determination on the basis of the
report. If the finding is contesteds the court shall hold a
hearing on the issues If the report is received in evidence

upon the hearings the parties have the right to susmon and

.2 =B 248
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cfoss-examine the psychlatrists who joined in the report and
to offer evidence upon the issue.

(2} IFf the court determines that the defendant 1lacks
fltness to proceedy the preceeding against him shall be
suspendedy except as provided in subsection (%) of this
sections and the court shall commit him to the custody of
the director of the department of institutions to be placed
in an appropriate institution of the department of
institutions for so Jlong as the unfitness endures. Ihg
coeritting couct_shalls witbin. 20 _days_of commitments review
the__defendant?s fitoess to proceeds I€ the court finds that
he_is.still unfit_to proceed and thar_ _jt__does  not_ appear
thar_.he _will _become fit %o proceed withig.ihe_rsasonably
foresecable future._ the court--sheii--seder-cthe--defendany
dischargedacihezorder-muat-state-whether-aivii-cosmitnnat-i2
appronriates

{3)-—Ff--the-~coure -determines-that-the-defendane-tacks
fieness-to-proceed-due—-to--the--fast-—that--the--person--is
develosprentotiy-~disshledyr—~os-~defined——py~--53-20-202y——the
proceeding against him shalt be suspended DISMISSEDs except
as provided in subsection 44+ £33 (4] of thils sectione and
the esart-sheli-proceed-to-secure~-treatnent-as--provided—+n
chapter-~28y——part-—iv--or--chapter--2iy-pase-ty-of-Fitde-53
COUNTY ATTORNEY SHALL._BEXITION. THE__COURI__IN_.THE MANNER
BROVIDED_ _IN__CHAPYER 20 08 21 OF TITLE. 533 HMHICHEYER. IS

-3- SB 248
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APEROPRIAYE: TO QETERMINE JHE RISPOSITION Q€ _THE _DEEENDANT
BURSUANY _I0_IHOSE EROYISLIONS.

L3y _1E_ YHE _CQURI DETERMENES THAY JHE.QEEENDANI. LACKS
ELINESS_IC _PROCEED BECAUSE HE_LS OEYELOPMENIALLY OISABLEQ AS
BROVIDED. IN_53-20-102(4)+ JHE PROCEEQING AGAINST HIM SHALL
BE__DISMISSED__AND_ _THE. COUNEY ATTOSNEY SHALL PEXIXEOGN THE
COUBI. IN_THE _MANNER_PROVIDED. IN_CHAPIER 20 OF YINTLE 53

+43£33L4) The fact that the defendant is unfit to
proceed does not preclude any legal objection to the
prosecution which is susceptible to fair determinetion prior
to trial and without the personal participation aof the
defendante.

5444245} The expenses of sending the defendant to the
custody of the director of the department of institutions to
be placed in an appropriate institution of the state
department of institutionssy of keeping him theres and of
bringilng him back are chargeable to the state but the state
may recover them from the estate of the defendant.”

Sectton-3v-~Saction-~46~14-31By-MEAy-t+s-amended-to-reads

Ba6=th=Idz-~S5entence-~to-~be--imposeds——¢t#y--$F the
defendent=zena-copt=—eonyicted-on=—gnysrdict-of-guitty—hut
anffaring-from-a-mentat-dissasezor-dafact-at-the-tisp-cf-the
pffeftsecnnd the—court-finda-that—the-defendent-ne-~the--time
of ~~the--sommission—of-the-offense-of-whieh—he-was-econvicted

did-not-suffer-from-a-nentsl-disense—or-defect-as-~deseribed

—4= SB Z48
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tn=bb-thuidy—it~sheti-sentenca—himsy-provided—in—Fitie—4oy
echanptep 38w
t24-~FF-—the-coare-finds-thet-the-defendant-at-the—tine
ef-the—-comnission-of-the——offense--suffered--frop-—a-—menmta?d
diseare——or-~dafete——as——desceribed-—in——4t-t4=33+ gr—if-the
dafendant-was-convicted-on-asyerdict-ofguidty-huk=saffering
from-s-mental-disease-sr-dafeck-at-tha-tine-af-the--cffenaey
any—-randotory=-~finihun— ~sentence——ppaseribed-by-taw-for-the
offense-peed-not-opply-and-the-coure-shali-sentence--him--ts
pe-—-connttted-—to~-the--custody-~of=-«the-~-direetor--of-~the
departaent-af-institutions-to-be-pioced--tn--an--appropriote
institution——Ffor—custodyy-caray-and-treatment-for-a-definite
period-=of ~~time——not-~to--entetd——the-——paniMum--—tern--rof
imorironment=—that--coutd--he--igpoted-undar—subsection-{iys
Fhe-suthortty-of-the-csurt-with-regerd-to—sentenctng-ia-—the
sane--as~~agthorited--in--Fttie~4sy-chapter-tdv-provided-the
treotnent-of~the-individaai-and-the-proteetian—of-the-pubtie
are~provided-fors
43y—~A—defendant-whese-sentence-has-been—inposed--under
snbsectian—~t2y-may~petition-the—sentencing-covrt-for-review
af-the-sentence-if-ethe-profesvionat--peraon--certifies—-chee
the--defendant-—has--been--curat-—of-—the-—-mentat-disease-or
defecty-—~Fhe—~gententing-——court-~nay--nake-=any-—order--not
incomatatent—with--tts-originat-sentencing-outhorvrty-execept

thet-the-ength—of-confinement -or-supepvision-must-be--equat

-5= 58 248
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to==that--af-~bhe-originel-sentences-Fhe-professional-person
ahott-review-the—defondancis-stotas-each-yeoress

Section 2 Chapter 713, section lls Laws of 1979y is
amended to readi

mcection 11. Sentance to be impaoseds (1) If the court
finds that the defendant at the time 0of the cowmission of
tha »ffense of which he was convicted did not suffer from a
mental disease or defect as described in [section 9 Aid]s it
shall sentence him as provided in Title %64 chapter 18,

{2y If +the court finds that the defendant at the time
of the commission of the offense suffered from a wmental
disease or defect as described in [section 9 1)e any
mandatory sinimum sentence prescribed by Yaw for the offense
need not apply and the court shall sentence him to be
committed +to the custody of the director of the department
of institutlons to be placed in an appropriate institution
for custodys cares and treatment for a definite period of
time not to exceed the maximum term of imprisonment that
could be imposed under subsection {l)s. The authority of the
court #ith regard to sentencing is the same as authorized in
Title &6+ chapter 18y provided the treatment of the
indlvidual and the gprotection of the publtic are provided
fora

(3) A defendant whose sentence has been imposed under

[section 11¢(2)]s may petitian the sentencing court for
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reviesd of the semtence if the professional person certifies
that the defendant has been cured of the mental disease or
defect. The sentencing <ourt wmay make any order not
inconsistent with its original sentencing authority except
that the length of confinement or supervision must be equal
to that of the original sentences The professional person
shall review the defendant®s status each year."™
NEN=-SEEFEGNg~~Section~Sv--Repentere~~Sett+ons-46-245~1872
and~46=-14~302-throngh-4b-t4-384y-MNEAy-are-repeatads

-End-
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