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SENATE BILL NO. 246

INTRODUCED BY B. BROWN

I¥ THE SENATE
Introducad and referred to
Committee on Stata
Administration,
Rereferred to Committee on
Education and Cultural
Regourcas,
Committas recormmend bill do
pags as amonded., Report
adopted,
Statement of Intent atrtached.

Rill printed and placed on
menbers’' Jdesks.

Second reading, do pass,
Corractly angrossed,
Third reading, passed., Aves,
493 MNoes, 0. Transmitted to
House.

IN THE HOUSE
Introduced and refarred to
Committee on Bducation and
Cultural Resouross,
Committea recommend bHill bse
concurred in azg amended,
Report adopted.

Second reading, pass
congideration.

Second reading, concurred in.

Third reading, concurrsd in.



March 22, 1583

March 23, 1983

March 24, 1983

IN THE SENATE

Returned to Senate with
amendments.

Second reading, amendments
concurrvad in,

Third reading, amendments
coneurred in. Aves, 473 Noes,
G.

Sent to enrolling.,

Reported correctly enrolled.
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BILL NO. d 20/

INTRODUCED 3Y 2

A BILEL FOR AN ACT ENTITLED: AN ACT TO REQUIRE STATE
AGENCIES TO ADOPTs MWITH THE CONCURRENCE OF THE MONTANA
HISTORICAL SOCIETYs RULES OUTLINING PROCEDURES FOR THE
IDENTIFICATION AND PRESERVATION OF HERITAGE PRUPERTIES AND
PALEONTOLOGICAL REMAINS OR TO FOLLOW RULES FOR THAT PURPOSE
ADUPTED BY THE HISTURIC PRESERVATION OFFICER; AMENDING

SECTIONS 22-3-423 AMD 22-3-4244 MCAS"

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE GF MONTANAC
Section la Section 22-3-423y NCAs is amended to  read:
n22-3-423, Dputies of historic preservation officera

The historic preservation officer has the following duties

and responsibilities:

(1) follow necessary procedures to qualify the state
for money that is now or will be made available under any
act of congress of the United States or otherwise four
purposes of historic preservation;

(2) conduct an ongoing statewide survey to identify

and document heritage properties and paleontological
remains;

{3) maintain a state inventory file of heritaqge
properties and paleontological remains ond maintsin a
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LC 2003701

reposi?ory for all sucih inventory work done in the state;

(4} evaluate and formally anominate potential register
properties dccording to the criteria established by the
register;

{5) prepare and annually review the state preservation
plans register nominationsy and historic preservation grant
activity;

{5} maintains publishy and disseminate information
releting to heritage properties and paleontological remains
in the state;

(7) cooperate with and assist 1localy statey and
federal government agencies in comprehensive planning that
allows for the preservation of heritage properties and
paleontological remains;

{6} enter inta cooperative agreements with the federal
governments Tlocal governmentss and other governmental
entities or private landowners or the owners of objects to
ensure preservation and protection of registered properties;

42) _adopt rules outlining procedures by which a state
agency that has 0o approved rules under 22-3-424(1) shall
considar  _aystematically __ heritage  propertijes = or
avoids whenever faasibiese state actions or state ossisted or
licensed actions that substaptially alter such properties;

{93418} any other necessary or appropriate activity

INTRODUCED BI
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permitted by law to carry out and enforce the provisions of
this parte"

Section 2. Section 22-3-424y MCAy is amended to read:

#22-3-424. Duties of state agencises. 5tate agencies
shall:

(1) with the copcurrence of . the historical society
adopt petiedes rules for the ideptification and preservation
of heritage properties and paleontological remains on lands
owneg by the state amd to avéid’ whenever feasibles state
actions or state assisted or licensed actions that
substantially alter heritage properties or paleontological
remains on lands owned by the state gore jin _the absencs _of
22=3=823;

{2} identify and develops in <consultation with the
historic preservation officers methods and procedures to
ensure that the identification and protection of bheritage
properties and paleontological remains on lands owned by the
state is given appropriate consideration in state agency
decisionmaking;

(3) deposit in the historic preservation office ail
inventory reportss including mapss photographsy and site
formse of heritage properties and paleontclogical remafns-"

—-End-

-
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STATEMENT OF INTENT
SENATE BILL 246

Senate Education and Cultura) Resources Committee

The primary purpose of the bil1 is to ensure that
systematic corsideration of heritage properties on
state~-owned land occurs in state agency planning and
actionse The bill provides that agencies that do not choose
to prepare their own regulations to afford systematic
considaration to heritage properties on state lands adhere
to general rules prepared by the Historical Society.

The rules promulgated pursuant to this bill should
ensure that (a) the decision on whether to undertake a
professional cultural resources inventory or site evaluation
prior to a ?otentially harmful action is made by the agency
in consultation with the Society; (b) any heritage
properties identified on state land are afforded direct
consideration in an agency's decision on whether or how ta
undertake an action; and (c) when feasibles damage to
heritage properties is avoided or subject to an appropriate
form of mitigation.

The rules are not Intended to require a single course
of action by the agency or absolute proatectian of 511
identified heritage properties.

The rules promulgated by either state agencies or the
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Hiistorical Scociety should have as coamon elements:

“= 3 yrequirement that prilor to taking an actien
affecting state land or property state agencies will check
with the Historlcal Society to determine the presence or
absance of previously identified historic or prehistoric
resourcess the relative value of any previously identified
sites or buildingss and whether a flield inventory or further
site evaluation needs to occur to determine whether heritage
properties might be impacted.

-- a requirement that the Historical Society provide
the information requested within a specified time and in a
pracisa format.

-~ a requirement that each state agancy have a system
for making and documenting decisions on whether heritage
propertles identified as being affected by an agency
decision or action can be afforded protections avoidances
reuses rehabilitations ar recording prior to impact and that
the system adopted permits the Historical Society comment to
the agency on their decisions

== a method for adjudicating differences betwesn the
agency and the Historical Society in instances where the
vatue of jeopardized sites appears to be high. Such a method
could involve the Governor—appeinted State Historig
Preservation feview Board.

This bill would be applicable to state agencies in two

- -
SECOND READING

e
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separate contexts: decisions on remodeling or demolition of
historic state-owned buildings and decisions made by state
land amanaging agencies relative to Jlcasesy easementss
accessy developments

In the case of the Montana University Systems "rule®
means procedures included in the Montana University System
Policies and Procedures Manual through the formal and public

process used by the Regents for that purpose.
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SENATE BILL NOa. 246

INTRODUCED BY Be BROWN

A BILL FOR AN ACT ENTITLED: "AN ALY TOD REQUIRE STATE
AGENCIES TO ADOPTe MWITH THE CONCURRENCE OF THE MONTANA
HISTORICAL SOCIETYs RULES BUTLINING PROCEDURES FOR THE
IDENTIFICATION AND PRESERVATION OF HERITAGE PROPERTIES AND
PALEONTOLOGICAL REMAINS OR TO FOLLOW RULES FOR THAT PURPOSE
ADOPTED 8Y THE HISTORIC PRESERVATION OFFICER; AMENDING

SECTIONS 22-3-423 AND 22-3-4245 MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 22-3-423y MCAy is amended to read:
"22-3-423. Duties of historic preservation officera

The nistoric preservation officer has the following duties

and responsibilities:

{1} follow necessary procedures to qualify the state
for wmoney that is now or will be made available under any
act of congress of the United States or otherwise for
purposas of historic preservations

{2} <conduct an ongoing statewide survey to identify
and document heritage properties and paleontological
remainsi

(3} maintain a state inventory file of heritage

properties and paleontological vemains and maintain a
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repository for all such inventory work done in the state;

{4) evaluate and formally nominate potential register
properties according to the criteria established by the
registery

{5) prepare and annually review the state preservation
plany register nominationsy and historic preservation grant
activitys

{5) m3intaine publishes and disseminate information
relating to heritage properties and paleontological remains
in the state;

{T) cooperate with and assist locals statey and
federal government agencies in comprehensive plYanning that
allows for the preservation of heritage properties and
paleontological remainss

{38} enter into tooperative agreements with the federal
governments local governmentss and other governmental
entities or private landowners or the owners of objects to
ensure preservation and protection of registered properties;

£2)__adopi._cules_gutlining_proceduces by which.a.. state
agenry.~that. . has..no approved .rules under 22=3:424(1).shall
cpnaiderc-ayatematicarly SYSIEMATICALLY_ _CONSIDER hscitage
properties__or paleontolegical remains_pn Jaods owged Ry the
State_and avoide whenever_feasibles state _octiops. or.  stats
assisted or licepsed actions_that substankially alter sugh

pLopertiess

~2= 58 246
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£94L18} any other necessary or appropriate activity
permitted by law to carry out and enforce the provisions of
this parte®

Section 2« Section 22-3-4249 MCA, is amended to read:

#22-3-424. Duties of state agenciess State agencies
shall:

¢1) IN._CONSULTATION with the-ccopcaccencec-af the
nistorical ___spciety adopt podieies rules for the
identificarjon_and preservation of heritage properties and
paleontological remains on lands owned by the state amd Lo
avoide whenever feasibley state actlons or state assisted or
ticensed actions that substantially alter  heritage
properties or palteontoslogical remains on Tands owned oy the
state gra_in.the absence of sucb ruless _act__ip__compliance
with__rules_adopted under 22:-3-423¢ 1€ THE STATE AGENCY.ACIS
IN_CONJUNCTION WITH A FEDERAL AGENCY IN THEIR _NORMAL. COURSE
OE_CRANTING PERMIYIs. IHE _BULES AQOPTED UNDER JHIS SUBSECTION
MUST. BE__SUSSTANIIALLY _THE_ SAME_AS_THE FEDERAL RULES. THAY
APELY YQ.IHE.EEDERAL AGENCY¥s

tz) tidentify and develops In consultation with the
historic preservation officers methods and procedures to
ensure that the identification and protection of bheritage
properties and paleontological remains on lands owned by the
state is given appropriate consideration in state agency

decisionmaking;

-3~ . 5B 246

2

{3) deposit in the historic preservation

$B 0246702

office all

inventory vreportss including mapses photographsey and site

formse of heritage properties and paleontological

-Endg-=

-ty

remains<™

5B 246
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STATEMENT OF INTENT
SENATE RILL 2446

Senate Education and Cultural! Resources Committee

The primary purpose of the bill is to ensure that
systematic consideration of heritage properties an
state-owned Yand occurs in state agency planning and
actionse The bill provides that agencies that do not choose
to prepare their own regulations to afford systematic
consideration to heritage properties on state lands adhere
to general rules prepared by the Historical Societye

The rules promulgated pursuant to this bill should
ansure that (a) the decision on whether to undertake a
professional cultural resources inveatory or site evaluation
prior to a potentially hareaful action is made by the agency
in consultation with the Society; (b) any heritage
properties identified on state land are afforded direct
consideration in an agency's decision on whether or how to
undartaks an actioni and {(c) when feasibley damage to
heritage properties is avoided or subject to an appropriate
form of mitigation.

The rules are not intended to require a single <course
of action by the agency or absolute protection of all
identified heritage propartlese.

The rules promulgated by either state agencies or the
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Historical Society should have as common elements:

~= a reguirement that prior te taklng an action
affecting state land or property state agencies will check
with the Historical Society to determine the presence or
absence of previously iddentified historic or prehistoric
resourcesy the relativa value of any previously identified
sites or buildingss and whether a fleld inventory or further
site evaluation needs to occur to determine whether heritage
properties might be impacted.

=+ a requlrement that the Historical Society provide
the informatlon requested within a specified time and in a
precise formata

-— a requirement that each state agency have a system
for making and documenting decisions on whether heritage
proparties identified as being affected by an agency
decision or action can be afforded protection, avoidances
reusey rehabilitations or recording prior to impact and that
the system adopted permits the Historical Socliety comment to
the agency on their decision.

-~ a method for adjudicating differences between the
agency and the Historical Society in instances where the
value of jeopardized sites appears to be highe Such a method
could involve the Gavernor-appointed State Historic
Preservation Review Boards.

This Di1l would be applicable to state agencies in two

-P=

THIRD READING
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separate contexts: decisions on remodeling or demolition of
historic state-cwned buildings and decisions made by state
land managing agencies relative to Jleasess easementsy
accessy developments

In the case of the Montana University Systems “rule®
means grocedures included in the Hontana University System
Policies and Procedures Manual through the formal and public

process used by the flegents for that purposes

P .
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SENATE BILL NOe. 246

INTRODUCED BY B. BROWN

A BILL FOR AN ACT ENTITLED: MAN ACT TO REQUIRE STATE
AGENCIES TD ACDPTy WITH THE CONCURRENCE OF THE MONTANA
HISTORICAL SOCIETYy RULES OUTLINING PROCEDURES FOR THE
IDENTIFICATION AND PRESERVATION OF HERITAGE PROPERTIES AND
PALEONTOLOGICAL REMAINS OR TO FOLLOW RULES FOR THAT PURPOSE
ADOPTED BY THE HISTORIC PRESERVATION OFFICER; AMENDING

SECTIDNS 22-3-423 AND 22-3~4244 MCA™

BE IT ENACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:
section . Section 22-3~423, MCAes is amended to read:
np2-3-423. Duties of historic preservation officers

The historic preservation officer has the following duties

and responsibitities:

f1} follow necessary procedures to qualify the state
for money that is now or will be made available wunder any
act of congress of the United States or otherwise for
purposes of historic preservation;

(2) <conduct an ongoing statewide survey to identify
and document heritage properties and paleontological
remains;

(3) maintain a state inventory file of heritage

properties and paleontological remains and maintain a
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reposi tory for all such inventory work dome in the state;

{4) evaluate and formally nominate potential register
properties according to the criteria established by the
registerg

(5) prepare and annually review the state preservation
plany register nominationss and historic preservation grant
activity;

{5} maintainy publishy and disseminate information
relating to herltage properties and paleontological remains
in the state;

{7} cooperate with and assist locals statey and
federal government agencies in comprehensive planning that
allows for the preservation of heritage properties and
paleontological remains;

{8) enter into cooperative agreements with the federal
governments local governmentsy and aother governmental
ertities or private landowners or the owners of objects to
ensure preservation and protection of registered properties;

(23 _adopt rules puiliring_ procedures by which a__state
ageocy. . xhat__has.  _no_approved rules_undec 22z3-524(1} _shall
considep--aystematieatdy SYSTEMATICALLY CONSIDER hecitage
properties._or_paleoptological remains on_lands cowned by the
state.and_avQids whenever feasibles statg_actigns. or stote
assisted _gr  licensed actions. that substantially alter such

pLepertiesi

-2- SB 246
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€9+410) any other necessary or appropriate activity
permitted by law to carry out and enforce the provisions of
this part.%

Section 2. Section 22-3~424¢ M{Ay is amended to read:

n22-3-424. Duties of state agenciess State agencies
shalls

{1) IN._CONSULTATION with thezccopsuceenee--af the
pistecical-—._sociaty adopt pobéctes fules for the
jdentification.and preservation of heritage properties and
paleontological remains on lands owned by the state amd Lo
avoidy whenever feasibles state actions or state assisted or
licensed actions that substantially alter her i tage
properties or paleontological remains on lands owned by the
state gra.in the abseoce_of such_culess act__in_cospliance
with__rules_adopted under 22-3-%23. IF TBE_STATE_AGENCY ACTS
IN_LONJUNCTION WIXG._ A _FEDERAL AGENCY IN IHEIR_NOBMAL . COURSE
OE_GRANYING.PERMIYSs IHE. QULES . AQUPTED UNDER THIS SUBSECTION
MUST__BE. _SUBSTANIXALLY _THE _SAME_AS_THE EEDERAL RULES . THAL
APPLY Ifl THE EEDERAL_AGENCYY.

€2) identify and develops in consultation with the
historic preservation officers methods and procedures to
ensure that the identification and protection of haritage
properties and pateontological remains on lands ownaed by the
state is given appropriate consideration in state agency

decisionmaking;

-3~ SB 246

{3) dceposit in the historic preservation

38 0246/02

office all

inventory reportse including wmapse photographsy and site

formse of heritage properties and paleontological

-End-

remains.™

58 246



EDUCATION AND CULTURAL RESOURCES COMMITTEE
MARCH 14 ‘
SENATE BILL 246

be amended as follows:

1. Title, line 5.
Strike: "WITH THE CONCURRENCE CF"
Insert: "IN CONSULTATION WITH"

2. Page 3, lines 15 through 19,
Following: "22-3-423.,"
Strike: lines 15 through line 19 in their entiretv

EDUCATION AND CULTURAL RESOURCES COMMITTEE
MARCH 14
SENATE BILL 246--STATEMENT OF INTENT

be amended as follows:

1. Page 2, lines 20 and 21.
Following: "differences"
Strike: 1line 20 through "society"” on line 21

2. Page 2, lines 22 through 24,
Following: "high."
Strike: lines 22 through line 24 in their entirety



48th Legislature 5B 246
1 STATEMENT OF INTENT
2 SENATE BILL 246
3 Senate Education and {ultural Resources Committee
'3
5 The primary purpose of the »dill is to ensure that
6 systenatic conslderation of her itage properties on
7 state-owned Yand occurs in state agency planning and
8 actionss The bi11 provides that agenclies that do not choase
9 to prepare their own regqulations to afford systematic
10 consideration to heritage properties on state tands adhere
11 to general rules prepared by the Historical Society.
12 The rules promulgated pursuant to this bil)l should
13 ensure that (a) the decision on whether to undertake a
14 professional cultural resources inventory or site evaluation
15 prior to a potentially harmful action is made by the agency
L& in consultation with the Society; (b) any heritage
17 properties identified on state Jland are afforded direct
i8 consideration in an agency®s decision on whether or how to
19 undertake an action; and {c} when feasibley damage to
20 heritage properties is avolded or subject to an appropriate
21 form of mitigations
22 The rules are not intended to require a single course
23 of action by the agency or absolute protection of all
24 identified heritage propertiess
25 The rules promulgated by either state ;gencies or the
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Historical Society should have as common elegentss

-~ a requirement that prior to taking an action
affecting state ltand or property state agencies will check
with the Historical Scociety to determine the presence or
absence of previously identified historic or prehistoric
raesourcess the relative value of any previously identified
sites or buildingsy and whether a field inventory or further
slte svaluation needs to occur to determine whether heritage
properties might be impacted,

~- a requirement that the Hlstorical Society provide
the information requested within a specified time and in a
precise formate

== a requirement that each state agency have a system
for making and documenting decisions on whether heritage
properties identified as being affected by an agency
decision or action can be afforded protectiony avoidances
reusey rehabilitationsy or recording prior to impact and that
the system adopted permits the Historical Society comment to
the agency on their decisions

-= a method for adjudicating differences betwaen--the
agency--and--the--hisrtorient--50et+ety in instances where the
value of jeopardized sites appears to be high. Such-s-methed
eountd-—invoive-—-the---Governor—opparnted———State-—-Histaric
Preservation—-Revien-fBoards

This bill would be applicable to state agencies in two

-2- REFEREWCE BILL

SE 246
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separate caontexts: decislons on remodeling or demolition of
historic state-owned buildinygs and decisions made by state
tand managing agencies relative to ‘!easesy easementsy
accessy developmente

In the case of the Montana University Systems "rule®
means procedures included in the Montana University System
Poticies and Procedures Manual through the formal and public

process used by the Regents for that purposes

-3
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SENATE BILL NO. 246

INTRODUCED BY Ba BROWN

A BILL FOR AN ACT ENTITLED: ®"AN ACT TO REQUIRE STATE
AGENCTES TO ADOPTy WEFH-FHE-CONEURRENEE-OF IN_LCONSULTATION
BIIH THE MONFANA HISTORICAL SODCIETY, RULES DUTLINING
PROCEDURES FOR THE [DENTIFICATION AND PRESERVATION OF
HERITAGE PROPERYIES AND PALEONTOLOGICAL REMAINS OR TO FOLLOW
RULES FOR THAT PURPOSE ADOPTED BY THE HISTORIC PRESERVATION

OFFICER; AMENDING SECTIONS 22-3-423 AND 22-3-424y MCA™

BE IT ENACTEO BY THE LEGISLATURE OF THE STATE OF MUONTANA:
Section 1. Section 22-3-423, MCAsy is amended to read:
#22-3-423. Duties of historic preservation officere.

The historic preservation officer has the following duties

and responsibilities:

{1} follow necessary procedures to qualify the state
for mroney that is now or wil! be made available under any
act of congress of the United States or otherwise for
purposes of hlstoric preservation;

(#) conduct an ongoing statewide survey to identify
and document heritage properties and paleuntological
remains;

{3) maintain a state inventory file of heritage

properties and paleontological rerains and maintain a
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repository for all such inventory work done in the state;

(4) evaluate and formally nominate potential register
properties according to the <criteria established by the
registers;

(5) prepare and annually review the state preservation
plans register nominationses and historic preservation grant
activitys;

(5) maintainsy publishy and disseminate information
relating to heritage properties and paleontological remains
in the state;

(7) cooperate with and assist 1local, states and
federat government agencies in comprehensive planning that
allows for the preservation of heritage properties and
pateontological remains;

- (8) enter into cooperative agreements with tne federal
governments locatl governmentss and other gqovernmental
entities aor private landowners or the owners of objects to
ensure preservation and protection of reqistered properties;

£32)__adopt__rules_outl’ning.proceduces. by _which_ q_state
3gency_that_bas_pe_approyved rules. under_ _22=-3-624411__shall
tofztdess=ayatenatieabdy SYSTEMATICALLY _LONSIDER hscitage
propecties_gf_naleontplogical resains._on_lands_ owped by . the
Sfate__and__avgids wheopever_ feasibles state actions or_state
assisted_of llcensed agcticos that_substaptially _alter _such

progertiesi

-2- SB 246
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t944140) any othar necessary or apprapriate activity
permitted by law to carry out and enforce the provisions of
this part."

Section 2« Section 22-3-4249 MCAy is amended to read:

®22=-3-424. Duties of state agenciess State agencies
shalls:

(1) IN__ _CONSULTATION wmith fhezzcancurcence——ef Lhe
pistorical _ _sgciety adopt pedietes rules for the
identification__apd preservation of heritage properties and
paleontological remains on lands owned by the state ame {9
avolids whenever feasible, state actions or state assisted or
licensed actions that substantially alter heritage
properties or paleontological remains on lands owned by the
state ors__in._the_absence of such rulsss act in cospliance
with cules_zadopted under 22-3-42im=RF-FHC-STATE-ABENE¥-—AEES
IN-—CONDUNEFION-WEFH-A-FERERAL —ABENEX XN -THEIR-NORNAL-COURSE
BE - GRANEENG PR ANET Se - FHE - RULES - AROPTER-UNRER-Frt S_SURSEETTON
MHSE-DE =SB STANT IALLY - FHE-SAME-AS ~-FHE-—FEOCRAL-~RULES -=FHAT
ARPLY-FR-THECFERERAR=ARENEN T,

{2) identify and develops In consultation with the
historic preservation officers methods and procedures to
ensure that the identification and protection aof heritage
properties and paleontological remains on lands owned by the
state is given appropriate consideration in state agency

decisionmaking;

-3~ 5B 246

2

(3)

58 0
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deposit in the historic preservation office all

inventory reportss including mapse

formsy

photographssy

and

site

of heritage properties and paleontological remainse.®

—-End-

SB 246



