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1 '1,-/71 1 of the facts or events constituting the offender®s criminal
2 %%mznuceo BY A‘MC ’ 2 activitiess including without 1limitation the money
3 ) /” 3 equivalent of loss resulting from property takens destroyeds
4 A BILL FOR AN ACT ENTITLED: “AN ACT TO PROVIDE A PROCEDURE 4 brokens or otherwise harmed and out—of-pocket lossesy such
5 FOR RESTITUTION TD YICTIMS OF CRIMES BY THE PERPETRATORS OF 5 as medical expenses; and

6 CRIMES AND A PROCEDURE UPDON DEFAULT  IN  PAYMENT  OF & {(2) reasonable out—of—pocket expenses incurred by the
T RESTITUTION.™ T victim ™ in" filing charges or 'in  cooperating in the
& 8 investigation and prosecution of the offenses

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 9 Section 4. Type and time of payment -- defensese (1)
10 Section l. Sentence of restitutions As provided in 10 The court shall specify the amounts methods and time of
11 46-18-201y a sentencing court may sentence an offender to 11 payment or other restitution to the victim and may permit
12 make restitution to any victim of the offenses. An insuresr or 12 payment or performance in installsents. The court may not
13 surety that has paid any part of a victim's pecuniary loss i3 establish a payment or performance schedule extending beyond
14 is not a victim for purposes of obtaining restitutione 14 the statutory maximum term of confinement that can be
15 Section 2. Investigation and report of victim*s loss. i5 imposed for the offensee
16 wWhenever the court believes#that restitution may be a proper i6 {2} In determining the amounts wethods and time of
17 sentence or tha victim of the offense or the prosecuting 17 payment or other restitutions the court shall consider the
18 attorney requestss the court shall order a presentence 18 financial resources and future ability of the offender to
19 investigation and report by a probation officer documenting 19 pay or perform. The court way provide for payment o a
20 the nature and amount of the victim®s pecuniary losse 20 victim up to but not in excess of the pecuniary loss caused
21 Section 3. pDefinition. For purposes of [sections 1 21 by the offense. The defendant may assert any defense that he
22 through 93y “"pecuniary loss™ means: 22 could raise in a civil action for the loss sought %to be
23 {1) a1} special damagess but not general damagess 23 compensated by the restitution ordera

24 substantiated by evidence in the records that a person could 24 Section 5. Supervision of payment. The court may order
2% recover against the offender in a civil action arising out 25 a probation officer to supervise the making of restitutian

INTRODUCED BILL

—2— . ’, , -
Ao /



mos woN

[

10
11
12
13
i4
15
16
17
18
19
20
21
22
23
24
25

LC 0994/01

and to report to the court any default in payment or other
performancea

Section 6. Waiver or modification of payments An
offender may at any time petition the sentencing court to
ad just or otherwise waive payment or performance of any part
of any ordered restitutions The court shall schedule a
hearing and give a victim to whom restitution was ordered
notice of the hearing datey placee and time and inform the
victim that he wilt have an opportunity to be heards If the
court finds that the circumstances upon which it based the
impositiony amounts methody or time of payment or other
restitution no longer exist or that it otherwise would be
unjust to require paywent or other restitution as imposeds
the court may adjust or waive unpaid or unperformed
restitution or wmodify the time or wmethod of making
restitutions The court may extend the restitution schedules
but not beyond the statutory maximum term of confinement
that may be imposed for the offenses

Section Ta Defaulte (1) If an offender sentenced to
make restitution is5 in default for 60 dayss the Sentencing
courts upon the motion of the prosecuting attorney or a
victim or upon #ts own maotion, may issue an order under
46—-18-203 requiring the offender to show cause why he should
not be confined for failure to obey the sentence of the

courte The court may order the offender to appear at a time,
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datey and place for a hearing or issue a warrant for his
arrests The order or warrant must be accompanied by written
notice of the offender®'s right to a hearing and the rights
and procedures applicable theretoe The procedures and rights
of the offender at the hearing are the same as those
applicable to a hearing under 46-18-203 to revoke a
suspended or deferred sentences

(2) Unless the offender shows that his default was not
attributable to an intentional refusal to obey the sentence
of the court or to a failure on his part to make a good
faith effort to obtain the necessary funds for payment or
otherwise perform the ordered restitutiony the court may
take any action provided for in 46-18-203. If confinement is
orderedy the court may provide in the order that payment or
satisfaction of the restitution order at any time entitles
the offender to his release from confinement. The courts
after entering the orders may at any times for good cause
showny reduce the term of confinement and waive satisfaction
af the restitution orders

(3) 1If restitution ¥#s imposed on an organizations it
is the duty of any person auvthorized to order the
disbursement of assets of the organization and his superiors
to pay the restitution from assets of the organization under
his controls Failure to do so renders such a person subject

to subsections (1} and ({2} if he was found guilty of the
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offense and subject to a contempt of court order ¥if he was
not found quilty of the offensees

(4) An order to pay restitution constitutes a judgment
rendered in favor of the states and following a default in
the payment of restitution or any instaliment thereofs the
sentencing court may order the restitution to be collected
by any method autherized for the enforcement of other
judgments for money rendered in favor of the state.

Section B. Rights of crime victims® reparation funde
{1} Whenever a victim is paid by a crime victims® reparation
fund for loss arising out of a criminal acts the fund is
subrogatedy to the extent of the fund®s payment to the
victimy to the rights of the victim to any restitution
ordered by the court and to any funds paid into a trust in
lieu of a fine to satisfy civil judgments.

{2} The rights of a crime victims® reparation fund are
subordinate to the <claims of amultiple victims who have
suffered loss arising out of multiple offenses by the same
offender or arising from any transaction which is part of
the same continuous scheme of criminal activity of an
offenders

Section 9. Civil actions by victime (1) [Sections 1
through 9 do] not liwmit or impair the right of a victim to
sue and recover damages from the offender in a civil actione

(2) The findings in the sentencing hearing and the
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fact that restitution was required or paid are not
admissible as evidence in a civil action and have no legal
effect on the merits of a civil action.

{3) Any restitution paid by the offender to the victim
must be set off against any judgwment in favor of the victim
in a civil action arising out of the facts or events which
were the basis for the restitutions The court trying the
civil action shall hold a separate hearing to determine the
validity and amount of any setoff asserted by the defeadant
under this section.

Section 10. Codification instruction. Sections 1
through 9 are intended to be codified as an integral part of
Title 46¢ chapter 1By part 2s and the provisions of Title 46
apply to sections 1 through Y.

—End-
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Approved by Ccommittee
on Judiciary

SENATE BILL NO. 237
INTRODUCED BY HALLIGANy ASAYy

SWIFTy HANNAHy BOYLANy ECK

A BILL FOR AN ACT ENTITLEO: ™AN ACYT YO PROVIDE A PROCEDURE
FOR RESTITUTION TO VICTIMS OF CRIMES BY THE PeRPEFRAFBRS-BF

ERIMES CRIMINAL _QECEMDERS AND A PROCEDURE UPON DEFAULT 1IN
PAYMENT OF RESTITUTION."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Sentence CONDITION of restitutions As
provided in 46-18-201ls a sentencing court may sentence
REQUIRE an offender to make restitution to any victim of the
offensee AM--insurer-—sr-surety-that-has-paid-any-pare-of-a
vietints-pecuniary-toss-is-not--a--vietim--for-=purpeses-—of
obtaining-restrtotvons

Section 2. Investigation and report of victim's Joss.
{1) whenever the court believes that restitution ma2y be a
proper sentence-er-the-victim-of-the-offense CONOITION OF &
GEEERIED_OR_SUSPENRED SENIENLE or the prosecuting attorney
requestss the court shall order s THE_PROGATION QFEICER_ IO
INCLURE_IN_IHE presentence investigation and report: bBy--a
probation--offrcer-—~documenting-the-natdre-and-amcunt-of-the
vigtimts-pecuniary-tossy

{A). _DOCUMENIATION _QF _ THE___OFFENDER:S . _FINANCIAL
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BESOURLCES AND FUTURE ABILITY YO PAY RESTITUTIONZ_AND

(B)__DOCUMENTATION  __QOF THE VICTIM*S PECUNJARY _10OSS
SUBMITIED. RY THE YECTIM.

12} _MHEBE_ _NO_ PRESENTEMCE _REPORY__IS  AUTHORIZED _OR
BREQUESTEDs_ _IHE COURI MAY_RECEIVE.EVIDENMCE OF _IHE_QEEENQER®S
ABILITY TO _PAY _ANO. THE _VICTIM:IS. LOSS.-_AL-_IWFE__JIME QOF
SENTENCINGs

Section 3, Definitions Ffor purposes of {sections 1
through 91+ IHE FOLLOWING CEFINITIONS APPLY:

{1l *“pecuntary "RPECUNIARY loss® meanss:

t1¥L(A) all special damagess but not general damagess
substantiated by evidence in the records that a person could
recovar against the offender In a civll action arising out
of the facts or events constituting the offender®s criminal
activitiessy including wi thout timitation the money
equivalent of loss resulting from property takens destroyed,
brokene or otherwise harmed and out-of-pocket ‘tossess such
as medical expenses; and

+24(8) reasonable out-of-pocket expenses incurred by
the victim in filing charges or in cooperating In the
investigation and prosecution of the offense.

12)__“YICTIM® MEANS:

{4) 4. BERSON__MWHO _SUFFERS__LOSS QF PROPLRTIY. BODILY
INJURY: B _DEATH_AS_A_RESULT QOF:

CL) . CRIMINALLY INJURIOUS CONOUCT: OR

-2~ 58 237
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LII)_HIS _GQOD__FAXIH__EEEORI. _I0__PREYENI __GRIMINALLY
IMJURIQUS CDNDUCT;
LBI._AN__INSURER__NR SURETY WITH A BIGHI _QF SUBRGGATIGN

IQ_IHE_EEIENI_II_HAS_BEIHBUBSED_IHE-!ICIIH__DE__IHE__QEEENSE
EOR HIS_PECUNIARY LOSSe

Section 4. Type and time of payment -- defensese (1)
The court shall specify the amounts methodey and time of
payment eor--other-—restrtotien to the victim and may permit
payment or-performanee in installments. The court may not
establish a payment er-performance schedule extending beyond
the statutory maximum term of confinement that can be
imposed for the offense.

{2z} In determining the amountes wmethods and time of
payment or other restitutionsy the court shall consider the
financial resources and future ability of the offender to
pay or operforms The court may provide for payment to a
victim up to but not in excess of the pecuniary loss caused
by tha offense. The defendant QFFENDFR may assert any
defense that he could raise in a civil action for the 1loss
sought to be compensated by the restitution orders

Section Se Supervision of payment. The court may order
a pronation officer to supervise the making of restitution
and to report to the court any default in payment or other
performances.

Saction 6« Walver or modification of payments An
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offentzar may at any time petition the sentencing court to
adjust or otherwise waive payment or-performance of any part
of any ordered restitutions The court shall schedule a
hearing and give a victim to whom restitution was ordered
notice of the nearing dates places and time ana inform the
victin that he will have an oppartunity to be neards If the
court finds that the <ircumstances upon which it based the
impesi tions amounts methods or time of payment ep—-other
restitution no longer exist or that it otherwise would be
urnjust to require payment or-othep-reseitution as imposeds
the court may adjust or waive unpaiad eor--onperformed
restitution or modify the time or wethod of making
restitutions The court may extend the restitution schedule,
but not beyond the statutory maximum term of canfinement
that may be imposed for the offense.

Section T« Default. (1) If an offender sentenced to
make restitution s in default for-606-dmysy the sentencing
courty upon the motion of the prosecuting attorney er—-a
wietim or upon its own motions may issue an order under
46-18-2n3 reguiring the offender to show cause why he should
not be confined for failure to obey the sentence of the
courts The court may order the offender to appear at a timey
dates and place for a hearing orse LE BE_FAILS. IQ_APPEAR AS
ORDERTDs issue a warrant for his arrestse The order or

warrant must be accompanied by written notice of the

=4~ sB 237
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offendar*s right to a hearing and-the-rights-and--proceadures
epp*fcubie—-—thereeu-*-Fhe--proeedures-—ane--r+ghts-—ei-—the
eFfender-et—the-hear+ng—are—ehe-sane*es-these-app*ieab}e-—to

o--hesring--under AS__PROYIDED _IN 46-18-203 te--revoke-a

suspendad-or-deferred-sentence.

{Z} Unteas-the-sffender-shows-that-his LE__IHE__COURTY
EL1dDS_IHAY_IHE_OQEEENRER®S default was met attributable te-an
+ntent+ona+——refusa*-to—obey-the—sentenee-of-ehe—cougt-of to
a failure on his part to make a good faith effort to obtain
the necessary funds for payment ar-otherwise-perform QE the
order=d restitutions the court may take any action provided
far in 46~-18-203, If confinement is ordereds the—ecourt—may
provide—in—-the-order—that-payment--or--satisfaction--of-—the
restitatron-~arder-—at-any-t+rme-entities-the-offender-co—his
retease-from-confimementy-Fhe IHE courty after entering the
ordery @may at any timey for good cause showne reduce the
term of confinement and waive satisfaction of the
restitution orders

{3}~~FF-~restitatton——is-imposed-on-an-srganizationys—vt
ta-—the--doty-—of--ony--person-—suthorized--to--—arder-——the
dishur sement~-af-assees-of-the-organiracion-end-his-saperiors
to-pay-the—resttrtution—from—assets-of-the-argantzation-ander
his=-~contre}s—Fairture-to-do-se-rendepa-such-a~-person-subjeee
te-sabarctions—tiy-and-{2y-if-he-was—-found--quitty——ef--the

offense—-and--aunject-to-a-contempe-ef-caurt-order-+f-ne—was
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not-found-guitty-of-the-offenses

t4¥{3) An order to pay restitution constitutes a
Jjudgment renderad - in  favor of the statey, and following a
default in the oayment of restitution or any installment
thereafs the sentencing court may order the restitution to
be collected by any method authorized for the enforcement of
other judgments feor-money-rendered—+n-favor-of-the-state,

Section B. Rights of crime victims® separeation——fund
LOMPENSAIION_ _ACLOUNI. (1) Whenever a victim is paid by-a
ERQM_THE crime victims"' reparatien—fand COMPENSATION ACGOUNT
ESTABLISHED IN _53-9=109 for loss arising out of a criminal
acty the fongd ALCOUNT is subrogatedy to the extent of the
fundts ACCOUNT®S payment to the victimy to the rights of the
victin to any restitution ordered by tne court and--te——mny
funda--patd--into—s-trutt-in-tieo-of —a-fine-to-sot+afy-eivi}
judqmantse

(2) The rights of a IHZ crime victins®' reparation-fund
COMPENSATION . _ALCOUNT are subordinate to tne claims of
multiple victims who have suffered loss arising out of
aultiole offenses by tne same offender or arising from any
transaction which is part of the same continuous scheme of
criminal activity of an offender.

Section 9. (Civil actions by victime (1) {Sections 1
thrauah 9 ac] not limit or impair the right of a victim to

sue &nd recover damages from the offender jn a civil actione

-fH- 59 237
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{2) The findings in the sentencing hearing and the

fact that restitution was required or paid are not

admissible as evidence in a civil action and have no Tegal

effect on the merits of a civil action.

(3) Any restitution paid by the offender to the victim

must be set off against any judgment-in-faver-of PECUNLIARY
LOSS.AHARDED YO the victim in a civil action arising out of
the facts or events which were the basis for the
restitutions The court trying the civil action shall hold--g
separste-heoring-te determine the wvali+dity-and amount of any
setoff asserted by the defendant under this section.

Section 10. Codification instructions Sections 1
through 9 are intended to be codified as an integral part of
Title 46y chapter 18y part 2y and the provisions of Title 46
apply to sections 1 through 9.

-End-

—1- 58 237
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SENATE BILL NOa. 237
INTRODUCED BY HALLIGANs ASAYs
SWIFTs HANNAH,y BOYLANy ECK

A BILL FOR AN ACT ENTITLED: ™AN ACT TO PROVIDE A PROCEDURE
FOR RESTITUTION TO VICTIMS OF CRIMES BY THE PERPEFRATORS-BF
EREMES CRIMINAL_QEEENDERS AND A PROCEDURE UPON DEFAULT 1IN
PAYMENT OF RESTITUTIGN.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Sentence LONDITION of restitution. AS
provided in #6-18-20ls a sSentencing court may sentence
REQUIRE an offender to make restitution to any victim of the
offenses An--insurer--ar-surety—thot-has-paid-any-part-of-a
victints~pecuntary-toss-is-not--a--viectim--for——purpeses-—of
shtatning-restitotionw

Section 2. Investigation and report of victim’s losse
{1) whenever the court believes that restitution may be a
proper sentence-or-the-victim-of-the-offense (ONDITION OF A
DECERREQ _(OR_SUSPENDED SENTENGE or the prosecuting attoraey
requestsy the court shall order a THE_EROBATION. OFFICER.ID
INCLURE .IN_THE presentence Investigation and reporti by--a
probat ton--offircer--document rng-the-pature-and-amount-of—-the
v+c£im‘s-peeunéer7-4esa-

LAY __DOCUMENTAIION. _QFE._ _XIHE ___OFFENDER'S. __ _FINANCIAL
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BESOURCES AND FUTURE ABILIXY_I0 EAY RESTITUTIONI AND

483 _DOCUMENTATION _OF JTHE ¥ICYTIM®S_ _PECUMIARY _L1QSS
SUBMITIED BY THE YICTIHMe

12). _WHERE__NO_ _PRESENTENCE REPORI__I1S._ AUTHORIZERD _OR
BEQUESTEDS _THE COURI.MAY RECEIVE EVIDENCE OF THE OFFENNER'S
ABILITX. XD _PAY__AND__THE..YICTIM®S 1055 AT _XHE TIME QF
SENIENCINGs

Section 3. Definitions For purposes of [sections 1
through 9}y IHE_EOLLOWING DEFINITIONS APPLY:Z

LL) *pecuniary "PELUNIARY 105s™ means:

{4¥¥[A) all special damagess but not general damagesy
substantiated by evidence in the records that a person could
recover against the offender in a civil action arising out
of the facts or events constituting the offender®s criminal
activittesy including without 1imitation the money
aquivalent of loss resulting from property takeny destroyeds,
brokens or otherwise harmed and out-of-pocket lossess such
as medical expenses; and

t24¥(B) reascnable out-of-pocket expenses Incurred by
the victim in filing charges or in cooperating in the
investigation and prosecution of the offanses

L2 __SYICTIM® MEANS:

LAY _A__PERSON_ WHQ_ .SUEEERS._.LOSS._OF PROPERIY. BODILY
INJURYs QR _DEAIH_AS A _RESULT_QOE:z

(L) CRIMINALLY INJURIOUS CONDUCI: QR

-2-= SB 237
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L11)_HIS _GOOQ__E8XIH_ . EEEORY YO . PREVENI___CRIMINALLY
INJURIOUS CONDUGCTZ
LBI--AN_;INSUEEB__QR_SUEEII_HIIH*A*BIEHI.QE.SQHBDE&IIDN

IQ_IHE_ELIENI_il-HAS_BEIEﬂuRSEQ.IHE.!lCIIH-_DE__IHE__DEEENSE
EQR_HIS PECUNIARY LOSS,

Section 4. Type and time of payment ~- defenses. {1)
The court shall specify the amounts methody and time of
payment er-——other-—restitutien to the victim and may permit
payment or—performance In instaliments. The court may not
establish a payment or-performanes schedula extending beyond
the statutory maximum term of confinement that can be
imposed for the offenses

(2) 1In determining the amounts methods and time of
payment or other restitutionsy the court shall consider the
financial resources and future ability of the offender to
pay or performs The court may provide for payment to a
victim up to but not in excess of the pecuniary loss caused
by the offense. The defendant [OFFENRER may assert any
defense that he could raise in a civil action for the loss
sought to be compensated by the restitution ordere.

Section S. Supervision of paymente The court may order
a probation officer to supervise the making of restitution
and to report to the court any default in payment or other
perforsances

Section & Walver or modification of payment. An

~3- S8 237
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offenier may at any time petition the senteacing court to
adjust or ctherwise waive payment or-perfermance of any part
of any ordered restitutions The court shall schedule a
hearing and give a victim to whom restitution was ordered
notice of the hearing dates places and time and inform the
victim that he will have an opportunity to be hearde If the
court finds that the circumstances upon which it based the
imposi tiony amounts methody or time of payment er--other
restitutien no longer aexist or that It otherwise would be
unjust to require payment er-other-restituedon as imposedsy
the court wmay adjust or waive unpald er-—unperformed
restitution or modify the time or method aof making
restitutions The court may extend the restitution schedules
but not beyond the statutory maximum term of confinement
that may be imposed for the offense.

Sgction T+ Default. (1) If an offender sentenced to
make restitution 1iIs in default fer-68—daysy the sentencing
courty upon the motion of the prosecuting attorney er—-o
vietim or upon its own motiony may issue an order under
46-18-213 requiring the offender to show cause why he should
not be confined for failure to obey the sentence of the
courtes The court may order the offender to appear at a times
dates and place for a hearing ore LE HE FAJLS 10 _APPEAR AS
(UBGEBIDs issue a warrant for his arréste The order or

warrant must be accompanied by written notice of the

e SB 237
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offendar®s right to a hearing and-tha-rights-and--procedures
cpp*icnble---theretu---?he—-preeedurcs--and—-f#ghts--of--thu
offendar-ue—the—henr+ng-ere-ehe-se-e-es—theee-app4+eab¥e-—te
o-~hesring-~ander AS__PROVIDEQD _IN 46-18-203 +o--reveke-a
suspendead-or-deferred-sentence,

(2) UYntess-the-offender-shons—that-his [E__THE _COURT
EINQS. IHAY_IHE_OEEENDER:S default was met attributable teo-an
tntentionat==refusal-to-abey-the-sentence-of-the—tourt-oar to
a failure on his part to make a good faith effort to obtain
the aecessary funds for payment esr-otherwise-perform OFf the
ordered restitutions the court may take any action provided
for in 46-18-203. If confinement is ordereds éhe-eourt—nay
provide-in-the-arder-that-payment--or--satisfaction--of-—the
restitotion--arder-—at-sny-tima-entitics-tne-offender—-to-his
retense—fropw-confinemente-Fhe IHE courty after entering the
ordery may at any times for good cause showne reduce the
term of confinement and waive satisfaction of the
restitution crders

+3t--Ef--restitution-—ts-rmposed-on-an-organizetions—+¢
ts--the—-duty--of--any--perion--authorited--to-—-order———the
d+shursenent-of-asseks-of~the-orqganization-and-his-superiors
to-pay-the-restitution-from-asseta-of-the-organtzation-undey
his~—controts-Fatture—to-de—so-renders-such-n-person-subject
to-subsections-tiy-and-¢{23-+f-he-was—-found-—guitty—-af--the

offense--and--subject-to-a-contempt-of-coanrt-order-ii-he-was
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net-Feune—guiity-of-ehu-affense-

t4¥L3y An order to pay restitution constitutes a
judgment renderad in Favor of the states and following a
default in the vayment of restitution or any iastallment
thereofs the sentencing court may order the restitution to
be collected by any method authorized for the enforcement of
other judgments fer-money-rendered-in-faver-of-the-stete.

Section 8« Rights of crime victims® vseparation—~fund
COMPENSATIIQGN _ALCOUNI. (1) wWhenever a victlm is paid by-»
EROM_THE c¢rime victims® reparatton-fund (OMPENSATION ACCOUNT
ESIABLISHED IN_53-2-109 for loss arising out of a criminal
acty the fuand ALCOUNY is éubrnqated. to the extent of the
fund*s ACCOUNT'S payment to the victims to the rights of the
victin to any restitution ordered by the court eond--te--any
funda--patd--inte-a—trust-in-}icu-of-a-fine-to-satisfy-civit
judgments.

{2) Tha rights of a THE crime victims® reparation-fond
COMPENSATION_ _ALCQUNT are subordinate to the claims of
multipie victims who have suffered loss arising ocut of
multinle offenses by the same offender or arising from any
transaction which is part of the same continuous scheme of
criminal activity of an offender.

Section 9« Civil actions by victims (1) [Sections 1
through 9 do] not limit or impair the right of a victim to

sue and recover damages from the offender in a civil actione
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(2) The findings in the sentencing hearing and the

fact that restitution was - required or paid are not

admissible as evidence in a civil action and have no tlegal

effect on the merits of a civil actione

{3) Any restitution paid by the offender to the victim

must be set off against any judgment-in-faver-of PECUNIARY

LDSS_AWARRED _TQ the victim In a civil actlon arising out of

- the facts or events which were the basis for the

restitutions The court trying the civil action shall hotd--a
separate-hearing-to determine the welidity-and amount of any
setoff asserted by the defendant under this sections

section 10« Codification instruction. Sections 1
through 9 are intended to be codified as an integral part of
Title 46y chapter 18y part 2y and the provisions of Title 46
apply to sections 1 through 9

~-End-
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HOUSE JDUICIARY COMMITTEE
AMENDMENTS TO SENTAT BILL 237 March 22, 1983
Third Reading Copy (Blue)

Be amended as follows:

l. Page 1, line 21.
Following: "OFFICER"
Insert: ", restitution cofficer, or other designated perscn"

2. Page 3, lines 11 and 12.

Following: "the"

strike: “statutory" through "offense" on line 12.

Insert: ‘"pericd for which the sentence has been suspended or deferred
- under 46-18-201%

3. Page 3, line 14.
Following: "payment"
Strike: "or other restitution”

4. Page 3, line 1l6.
Following: "pay"
Strike: "or perform”

5. Page 3, line 22.
Following: ‘"officer”
Insert: ", restitution officer, or other designated person"

6. Page 3, lineS 23 and 24
Following: "payment"

Strike: "or other performance"

7. Page 4, lines 14 and 15.

Following: "“the" on line 14.
Strike: "statutory" through "offense" on line 15.
Insert: ‘"period for which the sentence has been suspended or deferred

under 46-18-201"
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SENATE BILL NOe 237
INTRODUCED BY HALLIGANs ASAY,

SHIFTs HANNAHy BOYLAMy ECK

A BILL FOR AN ACT ENTITLED: AN ACT TO PROVIDE A PROCEDURE
FOR RESTITUTION TO VICTIMS OF CRIMES BY THE PERPEFRAFBRS—OF
ERIMES CRIMINAL_QOFEENDERS AND A PROCEDURE UPON DEFAULT IN

PAYMENT OF RESTIVUTION.™

BE TIF ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Sectian l. Sentence LONDITION of restitutione As
provided Iin #6-18-201y a sentencing court wmay seentence
REQUIZE an offender to make restitution to any victim of the
offensece AnM~~insprer—--or-surety-that-has-paid-any-pare-of-a
victinta-pecantary-toss-+a-not-—a~—yietin--for——purposes——eof
obtaining-restitationy

Section 2. lInvestigation and report of victim's lossa
L1l Whenever the court believes that restitution may be 2
proper sentence-—or-the-yretim-of-the—offense CONDITION QF A
QEEERIEOD_DR_SUSPENDED SENIENCE or the prosecuting attorney
raquestss the court shall order & JTHE PRUBAIION QFEICERs
RESTITUIION OFEICERs QR _QOYHEE DESIGNAIEQ PERSON IO __INCLUDE
IN__IHZ presentence investigation and report; by-e-probatieon
officer-documenting-the-natare-ond-amdgnt-—of-~the--yictimts

pecunrary~tosys

Vi oW~
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1A) __DOCUMENTATION OF __IuE.__OEEENODER®S ___FINANCIAL
RESOURCES AND FUTURE ABILITY 10 PAX. RESIITULION: AND

(B1__DOCUMENTATION.  _OF THE YICYIM®S PECUMIARY _ _LOSS
SUBMITIEC BY THE NICIIMs

L23__HHERE _NQ_ PRESENTENCE REPORI__I3__AUTHORIZED OR
REQUESTEDs JHC COURTY MAY RECECINE EYIQENCE QF THE QEECNDERES
ABILITY _JO_ PAY. AMO _THE YICTIMeS _1D35 AT JHE. _XINE DE
SENIENCING.

Saction 3. Definitions For purposes of [sections 1

throuch 91s IHE EOLLOMING DEFINITIONS APSIYZ

{1} =pecuntnry "PECUNIARY l10ss™ means:

4314} al1 special damagess but not general damagesy
substantiated by evidence in the records that a person could
recover against the offender In a civil action arising out
of the facts or events constituting the offender®s criminal
activitiess including without limitation the money
equivalent of 1oss resulting from property takeny destroyed,
brokeny or otherwise harmed and out-af-pocket lossess such
as medical expenses; and

+23(Bi reasonable cut-of-pocket expenses incurred by
the victim in flling charges or in cooperating in the
investiqation and prosecution of the offense.

£2)_ "VICTIME _MEANSL

{A) _A_PERSON WHQ _SUFEERS LOSS__QOF_  PRUPERTY.. BODILY
INJURYs QR_DEAYH AS A RESULY OF:

-2- $B 237
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L11__CRIMINALLY INJURIQUS CONQUGTZ UR

(I3 WIS __GOOR _FAIIH _EEFORY. . YO _PRENENT._ CRIMINALLY
INJUBLQUS _CONQUCT S

£33 AN_INSURER OR_SUREXIY WIIH A RIGHI. .DE__SUBRQGATION
Io _THE_ _EXJENY. _IT HAS REIMBUBSED THE VILIIM DE_IHE QEEENSE
EOB_HIS_PECUNIARY LDSSa

Section 4. Type and time of payment -- defenses. (1}
The court shall specify the amounts methods and time of
payment or-ether-restitution to the victim ana msay permit
payment ur—*peffqrmeneg in installmentse The court may not
establish a payment or-performance schedule extending beyond
the statutory--maxieup—term--of--genfinenent——that -—-can~-be
mposed-~for--the--offense EEBIDQ_EDB.HHJLH.IHE.SEHIEHLE_HAi
BEEN_SUSPENDED QB _DEEERRED_UNCER 46-18-20Ql.

f2) In determining the amount: wmethods and time of
payment or--other-restitutions the court shall consider the
financial resources and future abpility of the offender to
pay or--perferms The court may provide for payment to a
victim up to but not in excess of the pecuniary loss caused
by the offense, The defendane QOEFENDER may assert any
defense that he could raise In a cévil action for the 1loss
sought to be compensated by the restitution orders

Section S. Supervision of payment. The court may ofder
a probation officers_ _RESIIINIION _ DEEICEBs QR . QIHER
DESIG#;IED-EEBSDN to subervise the making of restitution and

~3 SBb 237
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to report to the court any default in payment er--osther
performancte.

Section 5« Walver or modification of payment. An
offender may at any time petition the sentencing court to
ad just or otherwise waive payment or-performance of any part
of any ordered restitution. The court shall schedule a
hearing and give a victim to whom restitution was ordered
notice of the thearing datey placesy and time and infore the
victim that he will have an opportunity to be heards If the
court Ffinds that the circumstances upan which it base:l the
impositiony amounts methody or time of payment or-~octher
restiention no longer exist or that it otherwise '.ould be
un just to require payment er-abher-resgitution as imposeds
the court may adjust or waive unpaid or--unperformed
restitution or wmodify the time or aethod of making
restitution. The court may extend the restitution scheduley
but nout beyond the statutery-maximum-term-of-confinesent
that—way-be-iPposed—fer-the-offense PERION. _EQB __MHBICK TUHE
SENTENCE_HAS_BEEN SUSPENDED. OR DEFERREQ WUNOER 46-18-20l1«

Section Te Defaults (1) IFf an offender sentenced to
make restitution is in default fer-bo-deys, the sentencing
courty upon the motion of the prosecuting attorney or-~a
victim OF upon its own motions may Issue an order under
46-18-203 requiring the offender to show cause why he should

not be confinad for Ffailure +to obey the sentence of the

b 5B 23
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courte The court may order the offender to appear at a times
dates and place for a hearing ors_LE_HE FAILS TQ__APPEAR___AS
OBDEREQx issue a warrant for his arreste The order or
warrant wmust be accompanied by written notice of the
offendzr*s right to a hearing apd-the-righte—and-procedures
spoticable-—tharetor—-Fhe--procedares——and-—-rights——af———the
affepder——at-the-heartng-are—the-same-as-those-applieabte—to
a~hearitng--onder AS__PROVIDEG _IN 46-18-203 ta--revoke--a
suspended-or-deferred-sentence.

{2} dntess-—the-~offender--shows—that~his IE _JTHE_CRURT
ELNGS. THAI _IHE_DFFENQER®S default was mee attributable to-an
intentional-refusal-to-obey-the-sentence-of-the-court-ar to
a fallure on his part to make a good faith effort to obtain
the necessary funds for payment or-otherwise-pesform (F the
ordered restitutiony the court may take any action provided
for in 46-18-203. 1f confinement |s ordereds the--coure--may
proavide-—itn-—the--order-—that-payment-or-setisfaction-of-the
restrevtion-order-at-any-tine-entitiey-the-offender——to--t14s
rejease--from—-confinements~Fhe IHE courty after entering the
orders may at any times for good cause showny reduce the
term of confinement and waive satisfaction of the
restitution orderes

t3y-—if-resticueion-ias-imposed-on-an——srganirrationr——it
9-—rthe-=-—doty-~of~-eny-—-person--autherized--to-—order——ths

d¥sbarsement-sf-sssets-of-the-organigation-and-his-superiors

“§- 58 237
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to-pay-the-restitdeion-Ffrom—essets-of-the-orgenization-onder
his-controtv-Foiiure—to-do-so-renders-such-a-persen—-subjeese
to--subseceions——tir-—and-—¢t2y-rf-he-wos-found-gquitty~af-the
offense~and-subject-to-a-contempt-of-court-nrder-+f--he~~was
not-found-guitcy-of-the-offensexs

t4#¥{2} An order to pay restitution constijtutes a
judgment rendered in favor of the state, and following a
default in the payment of restitution or any installment
thereofy the sentencing court may order the restitution to
be ¢ollected by any method authorized for the enforcement of
other judgments for-money-rendered-in-faver-of-the-state.

Section 8+ Rights of crime victims® repoaration-fund
LOMPENSATION ACCQUNT. (1) Whenever a victia (s paid by--o
ERQM_THE crime victims® reparation—-fand COMPENSATION ACLCORINT
ESIABLISHED _IN__33=9-109 for loss arising out of a criminal
acts the fond ACCQUNT is subrogatedsy to the extent of the
fund®s ACCOQUNT'S payment to the victims to the rights of the
victin to any restitution ordered by the court and-ts-any
funds-said-+nto—a—trust-in-}ieu-of-a-fine-to-~satisby—-eivid
Judgments.

{2) The rights of a IHE crime victims® reparation-fund
COMPENSAYION_ _ACCOUNT #re subordinate to the claims of
multiple victims who have suffered 1loss arising out of
multinle offenses by the same offender or arising from any

transaction «#hich is part of the same continuous scheme of

—G- 5B 237
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criminal activity of an offeander.

Section 9. Livil actions by wvictime (1) [Sectionsll
through 9 dol not limit or impair the riéht of a victim to
sue and recover damages from the offender in a civil action.

{2}y The findings in the sentencing hearing and the
fact that restitution was required or paid are Aot
admissible as evidence In a civil action and have no 1egal
effect on the merits of a civil actions

{3} Any restitution paid by the offender to the victim
must be set off against any -Gudament—¢n-Ffavor--of PCLUNIARY
LOSS-. AHARDED . JO the victim in a civil action arising out of
thae facts or events which were the basis for the
restitutione The court trying the civil action shall he}d-=a
ssparate-hearing-te determine the vaitdity-and amount of any
setoff asserted by the defendant under this sectione

Section 10« Codification instructions Sections 1
through 9 are intended to be codified as an integral part of
Title 46y chapter 184 part 2, and the provisions of Title 46
apply to sections 1 through 9.

-End-
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