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INTROUOUCED BY

A BILL FOR AN ACT ENTITLED: ®AN ACT TO ADD TO THE LIST OF
ITEMS THAT MAY BE FORFEITED WHEN USED IN CONNECTION WITH A
VICLATION OF THE DANGEROUS DRUGS LANS; TO PROVIDE FOR THE
DISPOSITION OF DRUG OFFENSE FINES AND OF PROCEEDS OF THE
SALE OF FORFEITED ITEMS; AMENDING SECTIONS &4—-12-1024

44=12-2059 44—-12-206y AND 46-18-235; MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA:
Section 1. Section £#4-12-102y MCAy is amended to read:
"44—-12-102« Things subject to forfeitures (1) The

following are subject to forfeiture:z
(a) amn controlled substances that have been

manufacturedy distributedy prepareds cultivateds compoundeds

processeds oOr possessed in viclation of Title 45y chapter 9;
{b) all woneyy raw materialsy productss and equipment

of any kind that are wused or intended for use in

manufacturinge preparings cultivatings compoundingy
processings deliverings importing, or exporting any
controlled substance in violation of Title 45s chapter 9y
except items used or intended for use in connection with

quantities of marijuana in amounts Vess than 250 grams;

{c) except as provided in subsecticn (2)(d}s all
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property that is used or intended for use as a container for
anything enumerated in subsection (l}{a) or (1){b);

{d)} except as provided in subsection (2)s all
conveyancessy Including aircrafts vehiclesy and vesselss

(i) which are wused or intended for use in untawfully
transporting or in any mInner facilitating the
transportation of anything enumerated in subsection {[l){a})
or {(1)(b) for the purpose of sale or receipt of such thing;

(ii) in which a controlled substance s unlawfully
kepts depositeds or concealed; or

{iii) in which a controlled substance is unlawfully
possessed by an occupant;

(e) all booksy recordss and research products and
materialsy including formulases Microfilas tapese and datae
that are used or intended for usSe in violétion of Title 43,
chapter 9; and

{f) 211 drug paraphernalia as defined in  &5-10~10lw;

{2} {a) No conveyance used by a parson as a common

—e INTRODUCED sILL

S 236
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carrier in the transaction of business as a common carrier
is subject to forfeiture wunder this section unless it
appears that the owner or other person in charge of the
copveyance is a consenting party or privy to a violation of
Title 45, chapter 9.

{b) No cenveyance is subject to forfeiture under this
section because of any act or omission established by the

owner of the conveyance to hawve been committed or owmitted

- without his knowledge or consent.

{€) A forfeiture of a conveyance encumbered by 3 bona
fide security interest is subject to the interest of the
secured party if he neither had knowledge of nor consented
to any violation of Title 45y chapter 9.

{d) No conveyance or container is _ subject to
forfeiture under this secticn if it was used or Intended for
use in transporting less than 250 gramis of mari juanaa.®

Section 2« Section 44-12~-205y MCAs is amended to read:

"44~12-205a Disposition of property following hearinga
{1} 1f +the court finds that the property was not used for
the purpose chargedy it shall order the property released to
the ownesr of record as of the date of the seizures.

{2) If the court finds that the property was used for
the purpose chargedy the property shall be disposed of as
follows:

{(a) If proper proof of his claim is presented at the
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hearing by the holder of a Security interesty the court
shall order the property released to the lholdar of the
security interest if the amount due him kS equal to or in
excess of the value of the property as of the dste of
seizures it being the purpose of this chepter to forfeit
only the righty titley or interest of the owner. If the
amount due the holder of the security interest is less than
the value of the propertys the property must be s0Td at
public auction by the sheriff of the county in which the
seizure was made in the same manner provided by Taw for +the
sale of property under execution or the state may return the
property to the holder of the security interest without

proceeding with an auctione

+#3{c) If no claimant exists and the confiscating

agency wishes to retain the property for its official uses

—4
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it may do so. If such property is not t¢ be retaineds it
must be sold as provided in subsection (2}){a)e.

4te¥{d} If a claimant who has presented proper proof of
his claim exists and the confiscating agency wishes to
retain the property for its official uses it m®msay do so
provided it compensates the claimant in the amount of the
security interest outstanding at the time of the seizure.®

Section 3. Section %#4-12-206s MLAs is amended to read:z

P44-12-206« Disposition of proceeds of sales (1)
Khenever property is seizedy forfeiteds and sold wunder +the
provisions of this chaptery the net proceeds of the sale
must be distributed as follows:

t1¥4a) to the holders of security interests whoe have
presented proper proof of their claimses if anyy Up to the
amount of their interests in the property;

t#3¥{2) the remainders if anys to the county treasurer
of the county in which the property was seizeds For—deposit
+h—khe—cednty—generct-fund whg shall establish and maintaia

) forfeit fund ; d it ti - into tt

funds except as provided in subsection 3% (1)[C);

+33(c) if the property was seized within the corporate
Timits of a city or town by a 1aw enforcement agency of that
city or touns the remainders if anys to the city or town

treasurery fer—depasii-in-the—eity—or—town—generat—fund pho
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Section %4« Section 46-15-235y MCAs is amended to read:
*46-18-235, Disposition of mon=y collected as fines
and costse Thae money collected by a court as a result of the
imposition of fines or assessmemt of costs under the
provisions of 46-18-231 and 46-18-232 shall be paid to the

county general fund of the county in which the court is

helds except that if the fine was imposed for a wiglation af
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SERATE BILL ND. 236

INTRODUCED BY CRIPPEN

A BIL. FOR AN ACT ENTITLED: ®aN ACT TO ADD 70O THE LIST ©OF
ITEMS THAT MAY BE FORFEITED WHEN USED IN CONNECTION WITH A
VIOLATION OF THE DANGEROUS DRUGS LAWS; IQO__ CREATE _ A
REBUITABLE_ _PRESUMBIION _OF FORFEITUREZ IO PROVIDE THE MEANS
BY _#HICH THE PRESUMPTION MUST BE RESUIIED: TO PROVIDE FOR
THE DISPOSITION OF DRUG OFFENSE FINES AND OF PROCEEDS COF THE
SALE OF FORFEITED ITEMS; AMENDING SECTIONS 44-12-102,

44-12-203 THROUGH #4—%2- 285y 44-12=206y AND 46-19-235, MCA."

8F IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Saction 1. Section 44-12-1024 MCAy is amended to read:

*44-12-102. Things subject to forfeiture. (1) The
follonina are subject to forfeiture:

(ay an contraltled substances that have been
wanufactured, distributed, preparedy cultivatedy compoundedy
orocesseds or possessed in violation of Title 45« chanter 93

{h) a1l moneys raw materialss products, and equipment
of any kind that are used or intended for wuse in
manufacturinge prepar ings cultivatingy compoundingey
processings delivering, importinay or axporting any
control led substance in viclatiaon of Titie 43y chapter 9y

except items wused or intended for use in connection with
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quantities of marijuana in amounts Jess than 250 grams;

{c) except as provided in subsection (2){d)s all
property that is used or intended for use as a container for
anything enumerated in subsection (l)(a) or {1})(b};

(d) except as provided in subsection (2}, all
conveyancess Iincluding aircrafty vehicless and vessels:

(¥) which are used or intended for use in wunlawfully
transporting or in any manner facilitating the
transportation of anything enumerated in subsection ({1l){a)
or {l){b) for the purpose of sale or receipt of such thing;

fii) in which a controlled substance is unlawfully
kepty depositeds or concealed; or

{#ii) in which & controlled substance is unlawfully
possessad Dy an occupant;

{e) all booksy ra2cordsy and research products and
materialsy Including formulass microfilme tapess and datas
that are used or intended for use in viclation of Title 45y
chaptey 9; ang

{f} all drug paraphernalia as defined in 45-10-101w}

{3)__syeryihipng of_value furpisbed o _intended _to _be
furpished __ip_ __exchapve. for. . a . <Controlled _substance in
violotion of Iitle 43s chapter 2i.81) _proceeds trageable %o
such_an_exchangei_aod_all_moneys.negotiable lostrumentss .apd

securities _used __or _intended_ _tg be used to facilitate aoy

-2- 58 236
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yiglation of Title 451 _chapter 9.

{2} {a) No conveyance used by a person as a common
carrter in the transaction of business as a common carrier
is subject 1o forfeiture under this section unless it
appears that the ownher or other person in charge of the
conveyance is 3 consenting party or privy to a viclation of
Title 45y chanter 9.

(b) MNo convevance is subject to forfeiture under this
section because of any act or omission established by the
owner of the conveyance to have been committed or omitted
without his knowledge or consent.

{c) A forfeiture of a conveyance encumbered by a bona
fide security Iinterest is subject to the interest of the
securad party if he peither had knowledge of nor consentea
to any violation of Title 45+ chapter 9.

{d} No conveyance or container is subject to
forfeiture under this s=ction if it was used or intended for
use in transporting less than 250 grams of marijuana.”

SECTION 2. _SECIION 44-12-203e MLAs 5 AMENQED IQ READ:

"44-12-203. Peroeedure Presumpption . == __ __procedure
following answer or expiration of time for answerings L13)
Ihere is_a_rebuttable presumption of forfeiturs _a8s o _all
property listed io 54-12-102.

+3+42)} If a verified answer to the notice is not filed

within 20 days after the mailing or publication of the
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notices the court shatri—-heer--eyidence--on--tne--charge—of
onltawful-—-ose—of-the-property-and upon moticn mey gust order
the property forfeited to the state.

€2¥{2) If a verified answer is filed within 20 dayss
the forfeiture proceedings shali be set for hearing witnout
a jury not Yess than 30 days after the answer is filed.
Notice of the hearing shall be given in the manner provided
for service of notica of selzure.®

SECTION 3a_  SECTION 44-12-204s MCAs 13 AMENDED TOQ. READ:

M44-12-204s Proof required or permitted at hearinge
tty——Ae-the-hearing-any-owner-or—ctoimant-whe-has—o-verrfied
answer—on—fite-may-—show--by--competent——evidence-—thot--the
prapevrty-—was-——not-used-for-the-pdrpese-chargeds 1ln order to
cebus_the.presumption of Forfejtuges

{l)-.an owper of properiy who has a yerified apswer.. _go
file _gust _prove. that. the . property Mas_pot used for the
RuLpgse.chargeds

L2)._ap _owner of property listed_  ia _44=12-1021g)__who
bas__a__werified spswer on file may proye ipn_the.alternative
that_the use of the property occurred without his _kgowlsdge
Qr_conseats

+23{3) # a claimant of a security interest in the
property who has. a3 yerified_answer_gpo-file wmsy Dust prove
that his security interest 1|is bona fide and that it was

creat:d after a reasonable investigation of the moral

G- 5B 236
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responsibilitys charactery and reputation of the purchaser
and without xnowledge that the property was being or was to
be used for the purpose chargeds Howevers no person who has
a lien dependent upon possession for compensation to which
he is legally entitled for making repairs or performing
labor wupons furnishing supplies or materials fors or
providing storages vepairy or safekeeping of any property
and no person deing business under any law of this state or
the duJnited States relating to financial institutions, as
defined in 32-6-103y loan companiess or licensed pawnbrokers
or reqularly engaged in the business of selling the property
or of purchasing conditional sales contracts for the
property may be required to prove that his security interest
was rtreated after a reasonable investigation of the moral
responsibilitys characters and reputation of the owners
purchasery or person in possession of the property when it
was trought to such persone.®

Section 4s Section 4#4-12-205y MCAy is amended to read:

Ha4-12-205« Disposition of property follawing hearinge.
{1) If the court finas that the property was not used for
the purpose chargeds ANG_ _THAYT THE _PROPERTY LISTEG _IN
44=12-102(%)14C) MWAS USED WITH IHE KNOWLEDGE Q8. CONSENY_.QOF
IHE_OWNERs it shall order the property released to the owner
of record as of th2 date of the seizure.

{2z} 1If +the court finds that the property was used for
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the ourpose chargedy AND THAY_ _THE PROPERTY LISTED _IN
£4=12-102(1}1G)__dAS . _USED WITH THE KNOWLEDGE OR CONSENI_GE
IHE_OwWNER2 the property shall be dispesed of as follows:

(2) 1If proper proof of his claim is presented at the
hearing by the helder of a security interests the court
shall order the property released to the holder of the
security interest if the amount due him is egual to or in
excess of the value of the property as of the date of
seizurey it being the purpose of this chapter to forfeit
only the righty titles or interest of the owner. If the
amount due the holder of the security interest is ltess than
the value of the propertyy the property must be sold at
public auction by the sheriff of the county in which the
seizure was made in the same manner provided by law for the
sale of property under execution or the state may return the
property to the holder of the security interest without
proceeding with an auction.

tar--No-progpsrty-referred-tao-in=4%=32=308¢23fgs-nay=-——he
foerfeited-—to--the-—exteat-cof=the--inspreat-of_an-owner-by
cenaon-of-any-act-or-omiastonseatahiished-py-sueh-—ouncr-—to
haye--pesp--—committed--or-—omiftted-—withoutzhia-koowkedge-or
consentx-=ati-money-fennd-in-close-proximity-to-=farfeitabie
conteetisd--aubatanceay-to-forfeitapte-deug-nansfastyring=-ar
diateribusing-paraphernat tox-or-te-forfeitahie-recorda-eof-the

itrooctntinny-—mapufacinres-—or-—diatribhution--of -—controtied

-6- 3B 236
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agbstaaces-ia-presnmed=-to-he-fortattabies-—==Fhe-burden-is-on
the-puner-af-the-propecty-to-reput-thia-presumpeiony

toyrtexif) If no claimant exists ana the confiscating
agency wishes to retain the property for its official usey
it moy o sae If such broperty is not to he retaineds it
must be sold as provided in subsection (2}{3)e.

teytdd(C) If a claimant who has presented proper proof
of his claim exists and the confiscating .agency wishes to
retain the property for its official wusey it may do sco
provided it compensates the claimant in the amount of the
security interest outstanding at the time of the seizure."

Section S« Secticn 44-12-206+ MCAs is amended to read:

"44-12-206+ Disposition of proceeds of sale. 11}
Nhenever property Iis seizedy forfeiteds and sold under the
provisions of this chaptery the net oroceeds of the sale
must be distributed as follows:

t+¥31a) to the holders of security interests who have
presented proper proof of their claimsy if anys up to the
amount of their Iinterests in the property;

t2¥(bh) the remaindery if anys to the county treasurer
of the county in which the property was seizedy fer--deposit
n-~the-county-qeneral—Ffund who_shall_establish and maiotain
a.dcug_forfeiture fund apd depgsit.the remaipder _into _tbe
funds except as provided in subsection 3% f1l1{cl;

¢334c) if the property was seized within the corporate

-7- ' SR 236
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limits of a city or town by 2 1aw enforcement agency of that
city or towny the remaindery if anys to the city or town
treasJdrery fFor-tescatt—in-the-city-or-town-gentrad-fund wno
5hall _establisb__apd maintain. a._drug forfeiture fuad and
deposit_the_remainder. jntg the fund.

12)1_..All oroceeds from_aoy source _that _are. deposited
ipto__a_.deug. _forfeiture  fund sust. io.each.fiscal year he
appropriated to_and. reezin Ayailable until_gxpended DY __the
confiscating_agency for dryug enforcewent and educations™

Section 6. Section 46-18-235y MCAe is amended to read:

"46-18-235« Disposition of money ceollected as fines
and costse The money collected by a court as a resuit Of the
imposition of fines or assessment of costs wunder the
provisions of 4§&-18~231 and 46-1B-232 shall be paid to the
county general fund of the county in which the court is
helds _egxcept that if the fine was imposed for a_violatiaon of
Title 42s chapter 9. the court may order the poney 2aid into
the__drug forfeiture fund. maintaioed yoder 44512=206 for fne
law eoaforcement.agency. wbhich made.tbe arrest from which. the

conviction_ and fing_argse."
~End-

-8- $8 236
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SENATE BILL NO. 236

INTROOUCED BY CRIPPEN

A BILL FOR AM ACT ENTITLED: ™aAN ACT TO ADD TO THE LIST OF
ITEMS THAT MAY BE FORFEITED WHEN USED IN CONNECTION WITH A
VIOLATION DOF THE DANGEROUS DRUGS LAWS; IQ__ CREAIE___4A
REBUITABLE_  _PRESUMBIION. OF FORFEITURES JO_PROVIDE THE_MEANS
BY_w{ILH. THE BRESUMPIION MUSY BE_BRERBUITED; TO PROVIDE FOR
THE OTSPOSITION OF DRUG OFFENSE FINES AND OF PROCEEDRS OF THE
SALE OF FORFEITED ITEMS; AMENDING SECTIONS 44-12-102»

44-12-203_THROUGH #%—-t2-265v 44-12-206s AND 456-18-235, MCA."

8F IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le. Section 44-12-102y %CAs is amended to read:

P44-12-102. Things subject to forfeitures (1) The

following are subject to forfeiture:

{a) alil controlled substances that have heen
manufacturedy distributeds prepareds cultivatedy compoundedsy
processedy Or possessed in violation of Title 45y chapter 95

(b) al) moneyy raw materialsy productsy and equipment
of any kind that are used or intended for use in
manufacturings preparinge cultivatinge compoundinge
processings delivering, importings or exporting any
contrciled substance in violation of Title 4%, chapter 9

excep:t items wused or intended for use in connection with
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quantities of mari juana in amounts less than 250 grams;

(c) except as provided in subsection (2)({d)e all
property that is used or intended for use as a container for
anything enumerated in subsection (1)(a) or (1)(b);

{(d) except as provided in subsection (2)e ail
conveyancesy including alrcrafts vehiclesy and vessels:

(i) which are used or intended for use in unlawfully
transporting or in any manner facilitating the
transportation of anything enumerated in subsection (l)(a)
or (1)(b)} for the purpose of sale or receipt of such thingi

{ii) in which a controlled substance is unlawfully
kepts depositeds or concealeds or

{iii) in which a controlled substance is unlawfully
possessed by an occupant;

{e) all booksy recordss and research products and
materialss including formulasy microfilme tapesy and datay
that are used or intended for use jn violation of Title 45y
chapter 9; end

(f} all drug paranhernalia as defined in 45-10-101%;
aagd

{3)_.everything of ¥alue furnished or_ _iniended _to_ he
furnished . _ip.__exchapge for_ o _controlled _substance._jp
viglation of Title 45s chapter.2i a]11.proceeds. traceable _to
such_20_sxchangei. and_al)l mopeys.fegotiable. insicumentss apd

securities . used or _inotendsd _to be used to facilitate apy

-2= $B 236
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yielatigo of Title 43s.chagter 3.

{2} (a) No conveyance used by a person as a common
carrier +#n the transaction of business as a common carrier
is subject to forfeiture under this section unless it
appears that the owner or other person in charge of the

conveyance is a consenting party or privy te a violation of

'Tit1e %5¢ chapter 9.

(b} No conveyance is subjlect to forfeiture under this
section because of any act or omission established by the
owner of the conveyance to have been committed or omitted
without his knowledge or consent.

(c) A forfeiture of a conveyance encumbered by a bona
fide security interest is subject to the interest of the
secured party if he neither had knowledge of nor consented
to any violation of Title 45y chapter 9.

{d)} No conveyance or container is subject to
forfeiture under this section if it was used or intended for
use in transporting less than 250 graas of mari juana."

SECTION 2.  SECTION £5-12-203s MCAs IS _AMENDED IO READ:

"44~12-203. Proceduare Presumption __ _-~-___ _procedure
following answer or expiration of time for answerings {1}
Ihece is_a.cebutiable presumptioo_gf_forfeiture. _as_.to_ 2all
properky_listed. in_ 4%-12:102a

€+¥L2) If a verified answer to the notice is not filed

within 20 days after the mailing or publication of the
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noticey the court shalrt--heap--evidence--on--the-—charge--of
anteawful--use-of-the-property-and upon motion mey must order
the property forfeited to the Statee

t24(3} If a verlified answer is filed within 20 daysy
the forfeiture proceedings shall be set for hearing without
a jury not less than 30 days after <the answer is filed.
Notice of the hearing shall be giveﬁ in the manner provided
for service of notice of seizure."

SECTION 3 SECTION 44=12-20%s MCAx IS5 AMENDED JO READ:Z

"44—-12-204. Procf required or permitted at hearing.
fi}--At-the—hearing-any-owner-or-ctaimant-who—has-a-ver+fied
answer-on-ftlte-may--show--py--compatent--evidoence-~thae——th"
property-—woas——not-used-for-the-parpose-chargeds [pn_prder Lo
refut tbe presumpticn of forfeitures

L11*;an_qunez,nﬁ,ucnnsn:x-uhn.nas-a_xeniiiea_ansuar-_nu
file. must_.prove. that..the groperiy. was.nof_ used_for the
pueposg.chargedi

£2)__ao_owner_of property listed _in. %%c12:=1024g9)_ _whbo
bas._a__verified apnswer_on file may prove in-the_alternative
that_toe use_of the property occurred witbout his__knowledge
L. congents

+2%L3) # a claimant of a security interest in the
property whp_has_a wxerified_apswer on file may must prove
that his security interest is bona fide and that it was

creatzd after a reasonable investigation of the moral

—4- SB 238
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responsibilitys <haractery and reputation of the purchaser
and without knowledge that the property was being or was to
be used for the purpose charged. Howevery no person who has
a lien dependent upon possession for compensation to which
he is legally entitled for making vepairs or performing
labor wupons furnishing supplies or materials fore or
providing storages repaires or safekeeping of any property
and no person doing business under any law of this state or
the United States relating to financial institutionss as
deflnes in 32-6-1034 loan companiess or licensed pawnbrokers
or reaularly engaged in the business of selling the property
or of pu?chasinq canditional sales <contracts for the
proparty may be required to prove that his security interest
was created after a reasonable investigation of the wmoral
responsibilityy charactery and reputation of the owners
purchasers or person in possession of the promerty when it
wa5 brought to such person.®

Section 4e Section 44-12-205¢ MCA, is amended to read:

944-12-205. Disposition of property following hearinges
(1) If the court finds that the property was not used for
the purpose chargeds ANB OQR__THAI_THE PROPERIY LISIED IN
44-12-102(1)(G)_dAS__USED Wi¥H WITHOUT _IHE_ _KNOWULERGE OB
CONSENT_ _OF_ _IdE_OHWNERa it shall order the property released

to th2 owner of record as of the date of the seizure.

{z) If the court finds that the property was used for
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the purpose chargeds AND__JTHAY _JHE _PROPERIY _LISTEQ _IN
=3122002{13(G) _WAS _USEQD_MIIH THE KNOWL.EDRE_- .OR__CONSENT . OF
THE _OWMNERs the property shall be disposed of as follows:

{a} If oproper proof of his claim is presented at the
fhearing by the holtder of a security fnterests the court
shall order the property released to the holder of the
security Interest if the amount due him Is equal to or in
excess of the value of the property as of the date of
seizurey it being the purpose of +this <chapter to forfeit
only the righty titley or interest of the owner. If thé
amount due the holder of the security interest is less than
the wvalue of the propertys the property must be sold at
public auction by the sheriff of the county in which the
seizure was made in the same manner provided by law for the
sale of property under execution or the state ﬁay return the
property to the holder of the security interest without
proceeding with an auctioﬁ-

tbi--No-=praperty-ruferred-to-ta-45-32-102¢t32tad=-nay-pe
forfeited-to-the-extent-of-—the--intereat——of -—an--ewnepr—-
tessen-—of-—any-sct-or-omissien-estapiisted-py-such-swner-teo
baxecbesn-fommitbed-or--omiteed-cwrthout——ais=ckoontedge-cor
consenty=-cAti-mansy-fagnd-in-clese-proxrmity-ta-forfeitabie
centretted-substancesy-ta-forfeitable-drug-manafacturing--er
diateingting-paraphereatisy-or-to-forfeitabie-recards-of-the

inportationr—cpensfacturey_cor--diatribution-c-ef-—copbroties
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aupatancea-ia-preagned-to-be-forfeitahies--—FThe-hurdenzia=on
the-owneronf-the-propsriy-to-rebut-this-paresumptons

tbyiex(B) If no ctaimant.exists and the .confiscating
agency wishes to retain the property for its official uses
it may do sos TIf such property is not to be retaineds it
must be sold as provided in subsection {2)(a)s

tertdiil)y If a claimant who has presented propér procf
of his <laim exists and the confiscating agency wishes to
retain the property for its official usey it may do so
provided it compensates the claimant in the amount of the
security interest outstanding at the time of the sejizure."

Section 5« Section 44-12-2069 MCAy 15 amended to read:

"44-12-206s Disposition of proceeds of sales (1}
whenever property is seizedy forfeited, and sold under the
provisions of this chaptery the net proceeds of the sale
must be distributed as follows:

¥+¥(al to the holders of security interests who have
presented proper proof of their claimsy if anyy up to the
amount of their interests in the property;

t2¥¢h)l the remaindery if anys to the county treasurer
of the county in which the property was seizedy fes-deposit
Tn-the-county-generat—fond who shall_establisbh _and_ _maintain
a_.drug__forfeiture. fund. and deposit the remainder.into.the
funds except as provided in subsection +33% (l}{(c);

¢33Jgc) if the property was seized within the corporate
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limits of a city or town by a lam enforcement agency of that
city or towns the remaindery if anys to the city or LOWN
treasurery for-deposit-in-the—-eity-or—town-generat—fund who
sgall_estaplish_and maintain_ _a__arug_ _forfejture. . fund__and
deposjt_fhe. remainder.inte the fuode.

123 . Al} _progeeds _from _any.source thal_age. depnsited
ioto_a_drug forfeiture fund must 1o _each _fiscal. year. . be
appropriated.__to__and. resmaio_avajlable uotil expeoaded Ry the
confiscating_agency for drug ecnforcemept _aod egucationa™

Section 6. Sectior 46-18-235s MCAy is amended to reaa:s

*46-18-235, Disposition of money ccllected as fings
and costs« The money collected by a court as a result of the
imposition of fines or assessment of costs under the
provisions of 46-18-231 and 46-18-232 shall be pald to the
county general fund of the county in which tha court is
helds_gxcept_that if_the fire was imposed for & yiplation of
Litle 45 chapter 2s the court may order the meonay paid_info
the drug_forfeiture fund maintaioned.uoder_44-312:-206 for_ _the
law._enforcement agency -which _made the_arrest_from which the
conyvictiopn apd.fioe_arose."

-End-—
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SENATE BILL NOe. 236

INTRODUCED BY CRIPPEN

A BIL. FOR AN ACT ENTITLEDz ™AN ACT TO ADD TO FTHE LISY OF
ITEMS THAT MAY BE FORFEITED WHEN USED IN CONNECTIDN WEITH A
VIOLATION OF THE DANGEROUS DRUGS LAWS; JQ___CREAIE___A
BERUITARLE. PRESUMPIION _OF EQOREEIJURES IO_PROMIDE_THE_MEANS
4Y _WHICH_IUE_PRESUMPTION MUSI_BE BEBUTIED; TO PROVIDE FOR
THE DISPOSITION OF DRUG OFFENSE FINES AND OF PROCEEDS OF THE
SALE OF FDRFEITED ITEMS; AMENDING SECTIONS 44-12-102¢

44-12-203 THRMUGH 44-22-205¥ &44-12-206s AND 46-18-235 MCA."

BE IT ENACTED B8Y THE LEGISLATURE OF THE STATE OF MONTANA:
Saction 1. Section 44-12-102y MCAy is amended to read:
"44-12-102. Things subject to forfeitures (1} The

following are subject to forfeiture:

{a) all controlled substances that have been
manufactureds distributeds prepareds cultivateds compoundeds
procassedy or possessed in viclation of Title 45y chapter 93

{?) 2all moneys raw materialses productss and equipment
of any kind that are uSed or intended faor use In
manufacturinge preparings cultivatinge compoundinge
processings delivering, importings or exporting any
controlled substance in viclation of Title 45, chapter 9

except items wused or intended for use in connection with
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quantities of mari juana in amounts less than 250 grams;

{c) except as provided in subsection (2)(d)sy al}
property that is wsed or intended for use as a container for
anything enumerated in subsection {l1)({(a) or {1)}{b);

{d) except as provided in subsection (2)+ a1l
conveyancesy including aircrafty vehiclesy and vessels:

(i) which are used or intended for use in unlawfully
transporting or in any manner facilitating the
transportation of anything enumerated in subsection (1){a)
or ({l1){b} for the purpose of sale or receipt of such thing;

{ii) in which a controlled substance is unlawfully
kepty depositedy or concealed; or

(ifi) in which a controlted substance §is unlawfully
possessed by an occupants;

(e) all booksy recordss and research products and
materialss  including formulass microfilme tapess and datas
that are used or intended for use in violation of Title 45,
chaptar 9; and

(t} 211 druyg paraphernalia as defined in 45~10-101wi
and

Lil__exerything of yalue furnished or _intended _to _he
furpisped___in___exchange _for._.a..coptrolled substance _jo
¥irlatign of Title 42: chapter_ 2i_ all_proceeds traceable _to
such_ag_exchaogei_aod.all_mopeys pegotigglg_instrumentss aad

securities _wused _or__intznded__to be used to facilitate any
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yiolation_nf. Title_ 43s chapter 9.

{2) (a) No conveyance used by a8 person as a common
carriey in the transaction of business as a common carrier
is subject +to forfeiture under this section unless it
appears that the owner or other person in charge of the
conveyance is 3 consenting party or privy to a yiolation of
Title 45+ chapter 9.

{b) No conveyance is subject to forfeiture under this
section because of any act or omission established by the
owner of the conveyance to have been committed or omitted
without his knowledge or consents

{c} A forfeiture of a conveyance encumbered by a bona
fide security interest is subject to the interest of the
secured party if he neither had knowledge of nor consented
to any viclation of Title 45+ chapter 9.

{d} No copveyance or <ontainer Is subject to
forfeiture under this section if it was used or intended for
use in transporting less than 250 grams of mari juana."

SELTIDN 2.  SECTION 44-12-203e MCA. IS AMENDED TQ RFAD:

®44-12~203. Procedore BPreswmption. .. . == . procedure
following answer or expiration of time for answerings (11
Ibgre is.a.rebuttable presumption of forfeiturs__az _fo-.all
acoperty listed o 44-12-102s

ti¥L2l If a verified answer to the notice is not filed

within 20 days after the mailing or publication of the
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noticey the court shali-—mear--evidenta—-—an—-the--emharqe--of
unteawFui--ase—of-the-preperty-and unon motion may Dust order
the property forfeited to the state.

€2443) If a verified answer is filed within 20 days,
the forfeiture proceegings shall be set for hearing without
a jury not less than 30 days after <the answer is Ffiled.
Notice of the hearina shall be given in the manner provided
for service of notice of seizure.”

SECIION 3. SECTION 44=12-20%s HLAs 15 AHMENDED TO BFAD:

*44=-12-204« Proof requirad or permitted at hearinga.
tiy-~dt-the-hearing-any-owner—or-etarmant-who-has-na-verified
anawer—on—fite-may-—-show--py-~eempetent--evidenee——thae—-the
property-—-wes--not-tsed-for—the-purpese-charqeds 1n_order tq
Lebut the presusption of forfeiture:

(l)__ao owner.of propeciy mho has_a werified answer oo
file wsust_-proye _that__the  property _was.not used for the
aurpose cpargeds

{2)__an owner of property listed__in. %4-12:10219) who
bhas__a_.xecified answer_on file may prove in the altecpatixe
that_the yse of the propecty_occurrad witbout bis _koowledge
er_conseati

+2¥431 * a <claimant of a security interest in the
property who has a3 yerified. answer.og.file msy gust prove
that nis seCurity interest |[Is bona fide and that it was

creatzd after a reasonable investigation of the moral
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responsibilitys characters and reputation of the purchaser
and without knowledge that the property was being or was to
be wused for the purpose tharged. Howevers no person who has
a lien dependent upon possession for compensation to which
he is 1legally entitled for making repairs or performing
labor wupons furnishing supplies or materials fory or
providing storages repaire or safekeaping of any property
and no person doing business under any law of this state or
the UJnited States relating to financial institutions, as
defines in 32-5-103y loan companiesy or licensad pawnbrokers
or reqularly engaged in the business of selling the property
or of purchasing conditional sales <contracts for the
property may be required to prove that his security Interest
was created after a reasonable investigation of the moral
responsibitityy charactery and reputation of the owners
purchasery or person in possession of the property when it
was orought te suech person.™

Section 4. Section 44-12-205, MCAsy is amended to read:

m44-12~-205. Disposition of property fellowing hearing.
(L) If the court finds that the property was not used for
the purpose chargeds AN QR __THAI IHE PRGPERTY LISYED IM
44=12-102(13(G) WAS__UJED ¥IFH WITHOUI _THS _KNOWLEQGE. 0B
CONSENT__QOF..IHE_OWNERs it shall order the property released
to the owner of record as of the date of the seizure.

{2) If the court finds that the property was used for
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the ourpose chargedy AND _THAI _THE PROPERYY _LISTED _IN
4%-12:-102(114GC) WAS WSEQ _WIFH IME KNQHWLEDGE _OR. _COMSENT.  OF
IHE_OWNERe the property shall be disposed of as follows:

(a) I1f proper proof of his claim is presented at the
hearing by the holder of a security interests the court
shalt order the property released to the holder of the
security interest if the amount due him is equal to or in
excess of the wvalue of the property as of the date of
seizurey it being the purpose of this chapter to forfeit
only the rights titles or Jinterest of the owner. If the
amounl due the holder of the security iaterest is less than
the value of the propertyy the property must be sold at
public auction by the sheriff of the county in which the
seizure was made in the same manner provided by law for the
sale of property under execution or the state may return the
property to the holder of the security interest without
proceading with an auctions

fo¥-cha-—property-—referred-ta-tn-ss-ie-102¢3y1g93-aoy-phe
forfeited-tazthe-extent-of--the-=totecest-~ef--an-couner=chy
cesaan-—af-cany-aceogc-oniaston-satahiished-py-such-onnep-te
Azyezbesn-commiticed-orc-onitted-cwithant-cnis--knowtedge--or
condents--cAYi-oroney-found-in-ciese-aroximity-to-farfsitabie
conteetind-aabstancearcto-forfeitopis-drus-masufacenring==or
distciopting-ooraphernatias-or-tozforfeitanlecrecorda-of-the

inportationx-cosnufacenres-corscdistriogtion--of--gontrotied
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aghatnpcea-is-presumed-to-be-forfeitnbiey=-=Fhe-horden-ta-on
thezoxaeesof-the-peoperty=to-nebyt=thia-prosunptiony

th¥ter(B) If no claimant exists and the confiscating
agency wishes to retain the property for Its official uses
it may do soe« If such property is not to be retainedy it
must be sold as provided in subsection (2)(a)e

feytd2(C) If a claimant who has presented proper proof
of his claim exists and the cenfiscating agency wishes to
retain the property for its official wuse, it may do so
provided it compensates the claimant in the amount of the
security interest gutstanding at the time of the seizure.”™

Section S5« Section 44-12-206y MCAs §s amended to read:

®"44-12-206. Disposition of proceeds of sale. [l1
Whenever property is selizedy forfeitede and sold under the
provisions of this chaptere the net proceeds of the sale
must be distributed as follows:z

t#+La) to the holders of security interests who Hhave
presented proper proof of their claimse if anys up to the
amount of their interests in the property;

¢2¥1h) the remaindery if anye to the county treasurer
of tha county in which the property was seizedy for-deposit
Fn-the-county-generat-fund who shall establish and eaintaip
a..drug._forfeiture fund apd_deposit the remainder igto the
fuods except as provided in subsection 3% L1){c}i

334y if the property was seized within the corporate

-7- SB 236

10

11

12

13

14

15

16

17

18

19

20

S8 0236/D3

limits of a2 city or town by a law enforcement agency of that
city or towns the remainders if anys to the city or town
treasirery for-depnsit-in-the-city-or-town-senerat-Ffuna gho
shall_gstablish_aogd.maiotaio-.a.-drud._forfeituce _fund__and
deposii_the_remajndec ionto the funde

121__All__proceeds. frem _aox-saucce.that are_deposited
into 2. grug forfeiturs fund must__io _sach__fiscal__year _be
aepropciated  tg__and gesain_axailable uotil_expeaded by the
confiscating ageocy for drug goforcegent _and educatiane®

Section 6« Saction 46-18-2354 MCAy is amended to reads

"46~18-235. DIisposition of money collected as fines
and costss The money collected by a court as a resutt of the
impositicn of fines or assessmant of costs under the
provisions of 446-18-231 and 46-18-232 shall be paid to the
county genera! fund of the county in which the court is
helds_cxcept_that if the fipg was imposed for_a. viglation of
Title 43s_chapter 9= the_ court may order_the mopey_paid_into
the drug forfeiture fund maiptained yoder %%:=12-206 for _the
law__coferoemept agency which made the. arrest from which fhe
cooyiciion_ and. fins aross."

=-End-
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