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SENATE BILL NOo 25 

INTRODUCED BY AJ<ELSTAD 

BY REQUEST OF THE JOINT SUBCO""ITTEE ON JUDICIARY 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PROVIDE THAT THE 

HONTA"A SUPREME COURT NAY, AFTER INITIAL REVIEW OF THE FACTS 

AND LAW OF A CASE DECIDED BY A DISTRICT COURT, BY WRITTEN 

ORDER GRANT OR DENY AN APPEAL ON THE MERITS OF THE CASE; 

REQUIRING THAT APPEALS ON THE MERITS BE HEARD IN CERTAIN 

INSTANCES; AMENDING SECTIONS 3-2-20~, 3-2-601, ~6-20-lO~t 

~6-2D-105t ... 6-20-201, ~-ZD-203 THROUGH ~-20-205o 

46-ZD-~05 0 ~6-Z0-~06o ~6-20-513, "'6-20-603o AND ~6-ZD-701, 

NCA; REPEALING SECTIONS ~6-ZD-101 THROUGH ~6-ZD-103 AND 

~6-2D-202o MCA; AND PROVIDING A CONTINGENT EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~EM-SEtilDBa section 1• Scope of rules. (11 After 

(the effective date of this act) review of crl•lnal cases by 

the supreme court iS qoverned by the provisions of Title ~6, 

chapter zo, and (sections 1 and z, ~ through 8 and 1~ 

through ZO]• 

(2) The provisions of Title .,.6, chapter ZOo and 

[sections 1 and z, 4 through B and 14 through 201 may not be 

construed to extend or liMit the jurisdiction of the Montana 

supre•e court as established by law. 
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NEW SECTION. Section 2• Suspension of rules by 

supre•e court• In the interests of expediting any •atter 

before it or for other good cause Shown, the supreae court 

•ay suspend any or all of t~.e ,.-equiret~ents of Title lt6., 

chapter zo. and (sections 1"' ~hrough 20) on application of a 

party or on its own eotion and aay order proceedings in 

accordance vith its direction. 

Sec~lon 3. Section ~6-2D-104o MCA• Is aMended to read: 

·~6-20-l!Vto 5e--~-.... peel-ey-defe"ll""t: Qllflmllii!U.!.A 

appeal May 

be taken by the defendant only fro. a final jud~nt of 

conviction and orders af~er judgment whiCh affect the 

substantial rights of the defendant• in the fpllpwiog 

illUllll~ 

.L~ew 1 s of a s&Jtt~f death pucsuapt to 

!tC.:U:l.IIU. 

J.lll--lllllmL-L-dn&ndilll1.Jlii.LlltiD-.IilloteD,;;ed :tsl..L!;er.a_g_[ 

ll!e-l.urlson.en~-DL 

J.G~btm-a substaot.ll.Lall.ell~.i.I!!L.U_maAe_l.bat a statjj 

rtatllte-lLII!!I;l!DU.i.tl.lf.J.gllal_!!L..t.biltJ.~pellallL-Jlali_IIUD 

!HIOJ.!ld __ bJ.LJ:.l.llbtS ttndeCJ.b!IJ.taloii-Q.t.J&dlu:aLGAUli~.U 

Wli!SU.t£-lLan..l SSII!il of CPDUl.tllllllllaL_l.b-_c.JlJ.lied bv tbll 

lll:.f!Uls:lant bu b!IBII-.t!il~llt ans;l caucJ.JaJ.><el¥-~.tUitd..ll¥-de 

llll.lO.LIIDL!U.-l.be...l!lllltalla..f1.l.lPLflllfl cp.u r .t • t.llil~Q.r.eJIL-r;;gyti 

telt~.i.n__jts d I sc ret! QD • t.t.lla:Ltb"-ai!IUiaLaS.-Lpej:.J..:4.s!u.-Lw:. 

I N T R 0 D U C E D B l L L 
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~~--~6:ZO:ZQlo 46-2D-Zg3 _tbLQUgb--i6~='U2-~ 

~gns 14 tbrgugh l!Ja 

(Z) Upon appeal fro• a judg.entt the court •ay review 

the verdict or decision and any order or decision objected 

to Mhich inyolves the aerlts or necessarily affects the 

judg.ent. 

LlJ An agpeal_uQd•t thli section shall ba_taken by the 

flllag_gf_a notice DL-appeaJ to accordance wltb 46-ZQ-ZQl• 

AQd_tbe orpyisioos gf this Ch•pt•r apply-1b8Lc1ga• 

NEW SECIIQia Section ~. Defendant's discretionary 

appeal -- scope-- procedure. (1) In all cases of a final 

jud9.ent of conviction and orders after jud~nt affecting 

the substantial rights of the defendant• other than those 

cases provided for In lt6-ZD-1Dit(1)t a defendant eay petition 

the supre.a court to qrant an appeal to that court. 

(2) Proceedings on a petition for appeal under this 

section shall be had In accordance with lt6-Z0-201, lt6-20-203 

through lt6-2D-Z05o and (sections lit through 19)• 

(3) If the supre.. court grants the petition for 

appeal, the appeal shall be taken In accordance with 

[section 20] and lt6-ZD-301 through lt6-2D-To7. 

('tl Upon appeal fro• a judg .. nt• the court aay review 

the verdict or decision and any order or decision objected 

to which Involves the •erlts or necessarily affects the 

judgment. 
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HEW SECTION. Section 5. Contingent a11end~tent. If 

Senate Bill No. 2 Is passed and approved. subsection f~) of 

section 4 of thiS act reads as follows Instead of as 

provided in section 41 

•(~) Upon appeal fro• a judq.ant, the court •ay ravlew 

the verdict or decision and any alleged error objected to 

which involves the •erits or necessarily affect5 the 

judg.ent. Failure to make a tl.ely objection during trial 

constitutes a waiver of the ob~jectlon except as provided in 

lt6-2o-702.• 

~EM SECTION. Section 6. State•s appeal as of right -­

scope -- procedure. (lt In a crl•lnal case, the state has 

the riqht to appeal fro• any court order or ju~nt the 

substantive effect of which results Ins 

(a) dlsaisslnq a casa; 

{bt quashing an arrest or search warrant; 

(c) suppressing evidence; or 

(d) suppressing a confesston or ad•lssion. 

(Z) An appeal under this section shall be taken by the 

filing of a notice of appeal in accordance with 't6-2G-ZD1• 

and the provisions of Title lt6• chapter 20, apply the,-eto. 

ttl'» SEClJQH. Section To State•s discretionary appeal 

scope-- procedure. (1) In a crl•lnal case, the stat~ may 

petition the supre- court to grant an appeal to that .;ourt 

fro• any court order or judg.ant the sub$tantive effect of 

-It-
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which results In• 

(a) •odlfylng or changing a verdict as provided In 

46-16-70Z(3)(c); 

(b) granting a new trial; or 

(c) granting or denying a change of venue. 

(Z) Proceedings on a petition for appeal under this 

section shall be had In accordance with 46-20-ZOlo 46-20-203 

through 46-ZD-205• and (sections 14 through 19]. 

(3) If the supra .. court grants the petition for 

appeal, the appeal shall be taken in accordance with 

[section 20] and 46-2D-301 through 46-2D-707. 

HfN SftiiON. section a. Oeflnitlons• As used In Title 

46, chapter 20. and rsectlons 1 and 2• 4 through 8 and 14 

throuqh 20], unless the context requires otherwi58t the 

following definitions apply: 

Cll •Appellant• .eans the party who takes an appeal as 

of riqht or whose petition for appeal has been granted• 

(Z) •Appellee• Means the party against who• the appeal 

is taken• 

(3) •Petition• Deans the original pleading seeking an 

appeal to the supreMe court. 

(4) •Petitioner• •eans the party who seeks the appeal 

and who• upon the granting of the petition for appeal, 

beco.es the appellant• 

(5) •Respondent• .eans the party against whoa the 
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petition for appeal Is eade and who becoees the appellee 

once the appeal IS granted. 

Section 9. section 46-20-105, MCA, Is aeanded to read: 

•46-20-105. Appeal oc oeti~'oo by one coda~endant. 

When several defendants are tried jointly, any one or .ore 

of thea •ay take an appeal DL-fllA-1--RBtltlAD foe aopeal. 

but those who do not join in the appeal A' fjle tbft petition 

shall not be affected thereby.• 

Section 10. Section 46-20-201, MCA• Is aDended to 

read: 

·~6-2G-201. Procedure en ~ appeal or petition 

notice of appeal GL-Qe~• (1) An appeal AS-Qf_right or a 

~tlgogrv apgaal shall be taken by fllinq a notice of 

appeal or a notice o~_fgc_appeal. resoect~ in 

the court in which the judg.ant or order appealed 2t 

P'titloged fro• is entered or filed. 

(Z) The notice of appeal At-oetltlon shall specify the 

party or parties taking the appeal QL_{LLiQg~--Dgtlce gf 

~gn and shall designate the judgaent or order appealed 

Qt...tJ:l_lla-llilUtlllllild f roe. 

(3) The clerk of the district court shall serve notice 

of the filing of a notice of appeal gc_gs\itiQP by •allino a 

copy thereof to counsel of record of each party other tHan 

the appellant or oetitioner. or. if a party Is not 

represented by counsel, to the party at his last known 

-6-
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address and shall mall a copy of the notice of appeal QL 

Ql~ to the clerk of the supreme court. The clerk of the 

dls~rlct court shall note on each copy served the date on 

which the notice of appeal oc getlttoo was fi_led. If an 

is represented by counsel, his 

counsel shall provide the clerk with sufficient copies of 

the notice of appeal QL_pat!XLAD to perelt the clerk to 

co•ply with the requfre .. nts Of this rule. Failure of the 

clerk to serve notice shall not affect the validity 

appeal pr pUit;Joo. Tbe notice gf the elect 

Of the 

shall be 

sufficient notwlthstandlnq the death of a party or his 

counsel. The clerk shall note In the docket the na .. s of the 

parties to whoe he aalla copies, with the date of aalllng.• 

Section 11. Section 46-20-203, HCA, Is •••nded to 

read: 

•46-20-203• Ti .. for appeal ~ro. oc_tilipg pf notice 

lllftlla:: J udg..,nt. ""-epp-4--t'....-..-fa<lgeeM--..,,.--be---en .l 

notice of appeal pr ogtlcO of petltloq far app•al shall be 

flled within 60 days after t., rendition Af-a-JY~·· 

Section 12. Section lt6-2G-204, HCAt Is a .. nded to 

read: 

•~t6-ZG-201to Stay of execution and relief pending 

appeal pr oatltign. (1, Jf an appeal Is taken, a sentence of 

death shall be stayed by order of the trial court until 

final order by the supre•a court. 

-7-
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(2) If an appeal is taken 9r potfce ot_patltJgn fgr 

~-~Lilad£ and the defendant Js adaJtted to ball• a 

sentence of imprison.ent shall be stayed by the trial court. 

(3) If an appeal is taken gr notice of petitign for 

4QRaal_ls filed• a sentence to pay a fine or a fine and 

costs shall be stayed by the trial court or by the reviewlnq 

court. 

<•l If an appeal Is taken gr nptiG• Qf-P&titLoD-foa:: 

~ is filed• and the accused was ad•ltted to 

he shall re•aln on probation or post ball.• 

probation., 

Section 13. Section 46-20-205, "'A• Is aaendad to 

read: 

•46-20-205• Effect of an appeal AL--oetjtloo by the 

state• An appeal taken gr petition f!l&d by the state in no 

case stays or affects the operation of the judg•ent or order 

in favor of the defendant until judgeent or order Is 

reversed.• 

KfM $ECIJDN. Section lito Petition for appeal -- tl•e 

for filing and for•• (1) A petition for an appeal from any 

judg .. nt,. decree• or order •ust be flled and servecJ in 

accordance with [section 15] within 130 days of the date 

such judgaentt deer••• or order is rendered, whether the 

state Is a party to the case or not• However, the surreae 

court .a., for good c.ause shOwn. by order entered of r~~'·Cord 

prior to the expiration of such period of 130 days• extend 

-a-
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and reextend such period, not to exceed a total extension of 

70 days, If a request for the transcript was •ade by the 

party seeking an appeal within 10 days of the entry of such 

judg .. nt. decree. or order. 

IZI A petition for an appeal shall state the 

following, in the order indicated: 

(al the kind of proceeding and nature of the rullnq In 

the district court! 

(b) a stateeent of the facts of the case. with 

references to pages or parts of the record In the •anner 

required by 46-Z0-4071 

(c) the assignMents of error relied upon and the 

•anner in which they were decided in the district court; and 

(d) points and authorities relied upon, a discussion 

of law, and the relief prayed for. 

~~-S~llQHa Section 15. Nuaber of petitions to be 

filed -- response -- effect of failure to file response. (1) 

Six copies of the petition shall be filed with the clerk of 

the supreme court unless otherwise ordered by the court, and 

one copy of the petition shall be served on counsel for each 

party separately represented. The clerk .ay not accept a 

petition for filing unless It Is acco.panled by 

acknawledg .. nt or proof of service as required by •6-20-502• 

(2) If a petitioner falls to file his petition within 

the tiee provided by {section 14] or within the time 

-9-
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extended, a respondent eay eove for dls•lssal of the 

petition• A respondent has 30 days to file a response with 

the clerk of the supre•e court• If a respondent fails to 

file his response, he •av not be heard at any oral argu•ent 

except by per•fsslon of the court. 

~EIL..Ur.IlQL. 

appeal. (11 The 

Section 16• 

record on a 

Record on petition for 

petition for appeal shall 

consist of the sa.e material as a record on appeal as of 

right pursuant to 46-20-301· Title 46t chapter 20, part 3, 

applies to a record en petition for appeal, except as 

provided In subsection (Z)• 

(2) The record on a petition for appeal •ust be 

requested, prepared• trans•lttedt and fflad in the sa.a 

periods of ti•e following the filing of a notice of petition 

tor appeal as provided for the record following the filing 

of a notice of appeal under Title ~6, chapter 20, part 3. 

(3) As applied to any proceedinqs for a petition for 

appeal, references In Title 46, chapter zo, part 3, to 

•appellant• .ean •petitioner• and references to •appellee• 

•ean •respondent•. 

~fH-SEkllDHA Section 17• Hearing on petition. (1) At 

any ~lme within 10 days after the trans•isslon of the reco~d 

to the clerk of the supreme court• the petitioner r~v 

request oral arqument on the petition. Such request shall be 

made to the clerk of the supreme court in writinq or by 

-10-
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telephone. Oral arqu~nt .ay be allowed only at the 

discretion of the supre•e court• 

(2) Oral presentation shall be ll•lted to 10 •lnutes. 

unless additional time Is granted by the court. 

(3) At any tl-. within 10 days after the trans•lsslon 

of the petition and record to the clerk of the supre~ 

court, the petitioner may lnfor• the clerk in writing that 

an oral presentation is not desired, In which case the 

petition will be considered by the court In cha•bers. 

~~tiLOHa Section 18. Rejection of petition for 

appeal -- effect -- renewal Of petition. 111 Rejection of a 

petition for ap~eal .ust be by written order pursuant to the 

requireMents of 3-2-204 and 3-2-601 and has the effect of a 

judgment afflr•ing the decision of the district court• 

(2) If the petition for appeal Is rejected by the 

supra.e court on the ground that the judg.ant or order 

petitioned ~rom Is plainly right or that any appeal would be 

frivolously taken, no other petition for appeal fro• that 

judqaent or order shall be per•ltted and the case shall be 

re•anded to the district court In accordance with ~6-20-706. 

131 If the petition for appeal is rejected on any 

other ground or if no ground Is cited In the rejection, the 

petitioner may request a rehearing fn accordance with 

46-20-705. 

Section 19. Allowance of appeal 

-u-
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effec~. The grant of a petition for appeal shall be by 

written order pursuant to the require•ents of 3-2-20~ and 

3-2-601. If the petition for appeal Is qranted: 

(lJ the clerk of the supre•e court shall docket the 

petition In accordance with ~-Z0-316 and im•edlately send a 

copy of the order granting the appeal to the petltioner•s 

counsel. or to the petitioner If there is no counsel of 

record, to the respondent, and to the clerk of the district 

court• who shall retain the order In his records; 

(2) the order trans•ltted to the petitioner and to the 

respondent •ust contain a notice of opportunity for 

additional designation or agreement of record in accordance 

with 46-20-302 and 46-Zo-305; 

(3) any stay granted pursuant to 46-20-204 re.ains In 

effect. 

~-S~Qti. Section 20. Record on discretionary 

appeal. (1) The record on a discretionary appeal qranted by 

the supra.. court shall consist of the sa.. aaterlal as a 

record on appeal as of right pursuant to 46-Zo-301. Title 

46, chapter 20, part 3t applies to a record on discretlo_1ary 

appeal except as provided In subsection (2). 

(2t The record on a discretionary appeal must be 

requested, prepared, trans•lttedt and filad In the sa•• 

periods of tl .. following the filing of the order qra1tlnq 

the petition for appeal as provided for the record following 

-.&2-
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the filing of a notice of appeal• 

Section 21. Section lo6-20-.r,o6o MCAt Is a .. nded to 

read: 

·~6-Z0-~06. References fn briefs to parties. Counsel 

will be expected In their briefs and oral argu.ents to keep 

to a •ini.ua references to parties by such foraal 

designations as •appellant• and arespeftden~ •appell@@•• lt 

proaotes clarity ~o use naaes or descriptive ter~ such as 

"accomplice•, •decedent•, ate•• 

Section 22. Section '>6-ZG-513, HCAo Is a .. nded to 

read: 

•.r,6-20-513o First page and coyer of papers. All papers 

shall be bound In cardboard or pas~eboard covers unless 

bound at the top under .r,6-Z0-512o in which case they aay be 

bound in cover paper. On the first page and cover of all 

papers •ust be stated the title of the supreMe court; the 

title of the case as in the court below, addinq to the words 

•plaintiff• and •defendant•, the words •appellant• and 

•re~penden~· !~ooellaa! as the case •ay require; the naaes 

of counsel for e~e44~--en.--res~~ e~ party; the 

title of the papers. as •Appellant's Brief•, •Appendix to 

Appellant's Brief•~ etc.; and the venue fro• which the 

appeal is taken.• 

Section 23. Section .r,6-Z0-603o HtAo is a .. nded to 

read: 

-13-
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•.r,6-20-603o Conduct of oral arqu .. nt. (11 Upon oral 

argu .. nt of an appeal or original proceedlnq, .r,o •lnutes 

vlll be allowed appellant or applicant and 30 •inutes to 

Te$1>endettt t.be· appellaa• If counsel Is of the opinion that 

additional ti .. Is necessary for the adequate presentation 

of his arqu.ant• he •ay request such additional tlae aa he 

dee•s necessary by 80tlon filed reasonably In advance of the 

date fixed for h&arinq. A pa~ty Is not obliged to use all of 

the ti•e allowed~ and the court way terMinate the argu .. nt 

whenever in its judqMnt further arguaent is unnecessary. 

(21 The appellant o~ applicant is entitled to open and 

conclude the arqu.ent. The opening argu•ent shall include a 

fair state•ent of the case, and the clo5ing argu.ant shall 

be ll•ited to rebuttal of .._,..,-~., ttlll-iiPIIlU~ 

argu.ent• Counsel will not be per•itted to read at length 

fro• brlefs 9 records• or authorities• 

(31 If physical exhibits other than docuaents are to 

be used at the hearlnq. counsel shall arrange to have th~ 

placed in the courtroom before the court convenes on the 

date of the hearinq. After the hearing, counsel shall cause 

the exhibits to be removed fro• the courtroo• unless the 

court otherwise directs. If exhibits are not reclaimed by 

counsel within a reasonable tiR"te after notice Is given '! 

the clerk, they shall be destroyed or otherwise disposed of 

as the c,e•~ shall think best.• 
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Section 2~· Section ~-20-701• "CA, Is aaended to 

read: 

••6-2D-701· Eleaents of record court considers on 

review. Whenever the record on appeal shall contain any 

order• ruling, or proceeding of ~he trial cour~ against the 

~spon~ opaeJJee affecting his substantial rights on the 

appeal of said cause. -toqtrther with any required objection 

of such reettefk!left't apmtllee, the suprette court on such 

appeal sha11 consider such orders, rulings• or proceedings 

and the objections thereto end shall reverse or affir• the 

cause on said appeal according to the substantial rights of 

the respective parties, as shown upon the record• No cause 

shall be reversed by reason of any error coa•ltted by the 

trial court aqalnst the appellant unless the record shows 

that the error was prejudicial.• 

Section 2So Section ~6-20-+0S, MCA, Is a .. ndad to 

read: 

•46-ZG-+Os. Filing and ser~lca of briefs• (1) The 

appellant shall ser~e and file his brief within 30 days 

after the date on which the record Is filed. The ~deftt 

AARellee shall ser~e and file his brief within 30 days after 

service of the brief of the appellant. The appellant •ay 

ser~e and file a reply brief within 1~ days after ser~lce of 

the brief of the Pe•peft4~ appellee• but except for good 

cause shownt a reply brief aust be served and filed at least 
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3 days before argu•ent. 

(2) Six copies of each brief shall be filed with the 

clerk o~ the supreme court unless otherwise ordered by the 

court. and one copy of each brief shall be served on counsel 

for each party separately represented. The clerk Nill not 

accept a brief for filing unless It Is accoapanled by 

acknowledg•en~ or proof of service as required by ~6-20-502. 

(3) If an appellant falls to file his brief within the 

time provided by this section or within the tl•e extended• a 

~s~Dftd~ AQ_appctlee •ay •ove for dismissal of the appeal. 

If a-respondent aP appe11eg fails to file his brief• he will 

not be heard at oral argu.ent except by per•isslon of the 

court.• 

section 26· Section 3-2-Zo~. MCA. is amended to read: 

"3-Z-zo~. Powers and duties of court on getltiona or 

appeals• (1) Ig anx d~J$100 QLiPtiDq gr deoyiog a pet!ilgn 

fl:u:_..llilll~ilb-UIL-IU:.diiL of the syprg• cour::LIIIIU-htL.LP 

~Q apd is subJest to tlje regalreeeo-t.s of ]-2:.f&l.a 

LZl Qo apoeal. ~he ibe supre•e court •ay affirm. 

reverse, or •odify any jud~nt or order appealed fro• and 

•ay direct the proper judg .. nt or order to be entered or 

direct a new trial or further proceedings to be had. 

t2tL3J. The decision of the court liiL-4QQfdl au>t be 

gl~en In wrltlnq, and a syllabus thereof aust be prapar•d by 

the court and filed with the opinion. 
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t~t~ In giving Its decision pg appeal, If a new 

trial be gran~ed, ~he court .ust pass upon and deteralne all 

the QUestions of law Involved In the ~ase presented upon 

su~h appeal and ne~essary to the final deter•l nation of the 

case. 

t+t~ Its jud~nt In appealed ~ases •ust be remitted 

to the court fro• which the appeal was taken• 

t5t!Al In equity ~ases and in .atters and pro~eedlngs 

of an equitable nature, the supre•e court shall an__AQP&al 

reviE* all questions of fact arising upon the evidence 

presented in the record, whether the sa.a be presented by 

specifications of particulars In which the evidence Is 

13 alleged to be insufficient or nott and __ -<teter•lne the sa111e1 

14 as well as questions of law, unless for good cause a new 

15 trial or the taking of further evidence in the court below 

16 be ordered. Nothlnq herein shall be construed to abridge in 

17 any aanner the powers of the supreMe court In other cases.• 

18 Section 27. section 3-2-601, MCA, is a-nded to read: 

19 •J-2-601. Decisions to be in writing. In the issuance 

20 gf __ _gcdet$ graotlog gr daoytng ao appeal and ln the 

21 deterMination of ~auses 20--aQpail, all decisions of the 

22 supra.e court •ust be given In NritJng, the grounds of the 

23 decision •ust be statedt and each justice agreelnq or 

24 con~urrlnq with the decision .ust so IndiCate by signing the 

25 decision. Any Justl~e disagreelnq with a de~lsion ooust so 
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Indicate by written dissent.• 

9EN SECTION. section 28. Repealer. Sections ~6-20-101 

through 46-ZG-103 and 46-ZG-202, MCA, are repealed• 

H~ECIION. Se~tlon 29• tontlngent affe~tlve date. 

This act does not beco•e affective until the supre.e court 

has finally adopteu rules of appellate ~lvll pr~edure or 

rules of the supre.e court, or a.and•ents to those rules, 

i~l .. entlnq the provisions of Senate Joint Resolution 2o 

-End-
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