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SENATE 25

e BILL NG
AKELSTAD

INTRODUCED BY

BY REQUEST OF THE JOINY SUBCOMMITTEE DN JUDICIARY

A BILL FOR AN ACT ENTITLED: *AN ACT TO PROVIDE THAT THE
MONTANA SUPREME CDURT MAY, AFTER INITIAL REVIEW OF THE FACTS
AND LAW OF A CASE DECIDED BY A DISTRILT COURTy BY WRITTEN
ORDER GRANT OR DENY AN APPEAL ON THE MERITS OF THE CASE}
REQUIRING THAT APPEALS ON THE MERITS BE HEARD IN CERTAIN
INSTANCES; AMENDING SECTIONS 3-2-204y 3-2-60ly 46-20-1049
46-20-105¢ 46-20-201, 46~20-203 THROUGH 4£6-20~-205¢
46~20~%05y 46-20-406s %6~20-513, 46-20-603y AND 46-20-T01s
MCA; REPEALING SECTIONS #£6-20-101 THROUGH 46-20-103 AND
456-20-2029 MCA; AND PROVIDING A CONTINGENT EFFECTIVE DATE.®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA:

MEW SECTIOK. Section L. Scope of rules. (1) After
{the effective date of this act] review of criminal cases by
the supreme Court is qoverned by the provisions of Title 46,
chapter 20y and [sections 1 and 2+ & through 8 and 14
through 2073.

(2} The provisions of Title 46y chapter 20¢ and
[sections 1 and 2+ 4 through B and 14 through 20} may not be
construed to extend or limit the jurisdiction of the Montana

supreme court as established by law.
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MEM_SECIION. Section 2. Suspension of rules by
suprema courts In the interests of expediting any matter
before it or for other good cause shownsy the supreme <Court
may suspend any or all of t.e reguirements of Title 46,
chapter 20y and [sections 14 through 20)] on application of a
party or on its own motion and may order proceadings in
accordance with its direction.

Section 3. Section #5-20-~104y MCAy is amended to read:

"46~20-104. Seope~—of-—appesi—by-defendant Defendant®s
apoeal _as_of cright == scope ——_procadure. (1) An appeal wmay
be taken by the defendant only from a final judgwent of
conviction and orders after judgment which affect the
substantial vrights of the defendante in _the  follewiog
instsoces:

fa)__when review iS5 of 3 senteace of death pursuant _ta
46-18-3083

i) _when _a__gefendant bas bgen sentenced. ig a term of
life_ iworisqoments_or

{c)__when_a_substantial allegation is_wade. tbat 3 state
statute is yncopstitutional or that the Jopellant Has__heed
denled_ _his rights under the state or federal constitutions:
howewers if_an_ issye of constitutiopal  law. raised by .the
defendant__bas_been_receotly and conclusiwely_setiled Dy .ue
eninions_of the Moniana Supreme courts Lbe Supreme _court

mays_in_ _jts discretions ireat tbe aopeal as. g petitico.far
INTRODUCED BILL
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appeal_under  46-20-201s _46=-20=203_ _througb $6-20=205__and
fsections 14 through 1%91e

{2) Upon appeal from a judgment: the court may review
the verdict or decision and any order or decision objected
to which involves the merits or necessarilty affects the
judgment.

13) _Ao agpeal _updec.thik section shall be_taken by the
fillng of a ootice of appeal ip accordance with. $6-20-201s
and the orovisions of this chapter apoly theretg.®

NEM SECTION. Section 4. Defendant's

appeal -+ scope —— procedure. {1) In all cases aof a fTinal

discretjonary

Judgment of conviction and orders after judgment affecting
the substantial rights of the defendants other than those
cases provided for In 46-20-104{1)+ a defendant may petition
the supreme court to grant an appeal to that courte.

{2} Proceedings on & petition for appeal under this
section shall be had in accordance with #6-20-201y 46-20-203
through £6-20-205y and [sections 14 through 19}

(3) If the supreme court grants the petitien for
appeals the appeal shall be taken in accordance with
{sectlon 201 and 4#6-20=301 through 46~20-707.

{4} Upcn appeal from a judgments the court may review
the verdict or decision and any order or deciSion cbjected
to which Involves the merits or npecessarily affects the

judgmente.
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NEM_SECTION, Section 5. Contingent amendment e If
Senate Bill No. 2 s passed and approved, subsection (&%) of
section & Of this act reads as follows instead of as

provided in section 43

"(&) Upon appeal from a judqment, the court may raview

the verdict or decision and any alleged ervor objected to

.which involves the merits or necessarily affects the

judgment. Failure to make a timely objection during trial
constitutes a walver of the objection except as provided in
&6=20-T02.%

NEM_ SECII(M. Section 6« State's appeal as of right -—
scope -- procedurea. (1) In a criminal casey the state has
the right to appeal from any court order or judgment the
substantive effect of which results ins

(a) dismissing a case;

{b) quashing an arrest or search warrant;

{c) suppressing evidence; or

(dy suppressing a confeasion or admissions

{2) An appeal under this section shall be taken by the
fiting of a notice of appeal! in accordance with 46-20-201.
and the provisions of Title 46s chapter 20y apply thecvetos

NEM _SELIION. Section T« State's discretionary appeal
-~ scopa — procedures. (1) In a criminal casey the stat: may
petition the supreme court to grant an appeal to that court

from any court order or judgment the substantive effect of

-y
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which rasults in:

{a) wmodifying or changing a verdict as provided in
456=-16~T02(3)(c);

(b) granting a new trial} or

(c) granting or denying a change of venud¢.

(2) Proceedings on a petition for appeal under this
section shall be had in accordance with 46-20-2014 46-20-203
through %6-20-205¢ and {sections 14 through 1%9].

{3y If the supreme court grants the petjtion for
appeals the appeal shall be taken in accordance with
[sectlion 20} and 46—20-301 through 46-20-T07.

NEW _SECYION. Section 8. Definitionss As used in Title
46, chapter 20y and Ysections 1 and 2y 4 through 8 and 14
through 20}y unless the context requires otherwisey the
following definitions apply:

(1} *®Appallant™ means the party who takes an appeal as
of right or whose petition for sppeal has been granted.

2) ﬂAppellée' means the party against whom the appeal
is takens

{3) "Petition" means the original pleading seeking an
appeal to the supreme court.s

(4) "Petitioner” meaps the party who seeks the appeal
and whoe upon the granting of the petition for appeals
becomes the appellante

(5) “Respondent®™ means the party agalnst whom the

-5
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petition for appeal is made and who becomes the appellee
once the appeal |5 grantede

Section 9. Sectlon 46-20-105, MCA, is amended to read:

"46-20-105. Appeal ar__petifion by one codafendante.
when several defepdants are tried jointly, any one or wmore
of them may take an appeatl pr flle a _petition  for _appeals
but thosé who do not Join in the appeal ge . file the getition
shall not be affected thereby.™

Saction 10. Section 46-20-201y MHCAe Is amended to
read:

Y46~20~201. Procedure on for appeal gor_ _petirion -~
notice of appeal or petition« (1) An appeal as. of rigbt or a
discretionacy .appgal shall be taken by filing @ notice of
appeal or a notice of.petition for appeals respectiyelys in
the court in which the judgment or order appealed gy
petitlooed from is entered or filede

(2) The notice of appeal gr petition shall specify the
party or parties taking the appeal gr filing the. .ngtice _of
petition and shall designate the judgment or order appealed
or.to be oetitiongd from.

{3) The clerk of the district court shall serve notice
of the filing of a notice of appeal or peiition by malling a
copy thereof to counsel of record of @ach party other than
the appellant or__petitjoners ory if a party is not

represented by counsely te the party at his last known

—-=-
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address and shall mail a copy of the notice of appeal Qr
getition to the clerk of the supremm courts The clerk of the
district court shall note on each copy served the date on
which the notice of appeal or.petition was fileds If an

appellant pr__petitlgogr s represented by counsely his
counsel shall provide the clerk with sufficient copies of
the notice of appeal or pstition to permit the clerk to
comply with the requirements of this rule. Failure of the
clerk to serve notice shall not affect the validity of the
appeal o petitiopne The notice of _the glerk shall be
sufficient notwithstanding the death of a party or his
counsel. The clerk shall note in the docket the namas of the
parties to whoe he mails copiess with the date of mailing.

Section ll. Section #6+20-203y MCAy {is amended to
read:

P44+-20~203« Time Ffor appeal from or.filing af notice
after judgment, An—sppesi-from—a—fjuodgment——may-—be-—taken 4

. ) 2 of

filed within 60 days after +e» rendition 9f _a_judgment.*

Section 12. Section 46-20-204s MCAy is awended to
read:

"46-20-204. Stay of execution and relief pending
appeal pr_petitione (1) If an appeal is takens a sentance of
death shall be stayed by order of the trial court until

final order by the suprema Courte
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(2) If an appeal! is taken 9r potice of petition for
appeal._ls_fileds and the defendant iIs admitted to bailtr a
sentence of imprisonment shall be stayed by the trial court.

{3) If an appeal is taken gr_natice of petition for
appeal _is filede @ sentence to pay a fine or a fine and
costs shall be stayad by the trial court or by the raviewing
courte

(#) If an appeal is taken gr. potice of petition foc
appeal _js _fileds and the accuSed was admitted to probation,
he shall remain on probation or post bail.»

Section 13. Section 46-20-205y MCAy is amended to
read:

"46—-20-205. Effect of an appeal ar _patition by the
statee An appeal taken gr.peitition flled by the state in no
case stays or affects the operation of the judgment or order
in favor of the defendant until judgmwent or otrder |5
reverseda®

NEM_SECIIOM, Section 14. Patition for appeal -- time
for filing and form. {1) A petition for an appeal from any

judgmenty decreay or Order must be filed and served in

accordance wlith [section 15] within 130 days of the date

such judgments decrees or order is renderedy whether the
state Is a party toc tha case or not. Howevery the sufreme
court may for good cause showns by order entered of record

prior to the expiration of such period of 130 daysy extend

—8-
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and reextend such periody not to exceed a total extension of
T0 daysy If a request for the transcript was made by the
party seeking an appeal within 10 days of the entry of such
judgments decrees or oOrder.

(2) A petition for an appeal shald state the
followingy in the order indicateds:

(a) the kind of proceeding and nature of the ruling in
the district court;

(b) a statement of the facts of the caser with
references to pages or parts of the record in tha manner
required by 46-20-407;

(c) the assignments of arror relied uwpon and the
manner in which they were decided in the district court; and

{d) points and authorities relied upons a discussion
of lawy and the relief prayed fore

NEM_SECIIONs Section 15« Number of petitions to be
filed —— response -~ effect of fallure to file response. (1)
Six coples of the petition shall be filed with the clark of
the supreme court unless otherwise ordered by the court, and
one copy of the petition shall be served on counsel for each
party separately representeds The clerk may not accept a
petition for filing uniess it is accompanlied by
acknowledgment or proof of service as reguired by 46-20-502s

(2) If a petitioner fails to file his petition within

the time provided by [section 14} or within the time
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aextendedy a respondent way move for dismissal of the
petitione A respondent has 30 days to file a response with
the clerk of the supreme courte If a respondent fails to
fille his responses he may not be heard at any oral argusent
excapt by permission of the courte

MEM_SECTION, Section l&e Record on petition for
appeals (1) The record on a petition for appeal shall
consist of the same material as a record on appeal as of
right pursuant to 4#6-20~301. Yitle 46+ chapter 20, part 3,
applies to a record on petition for appeals except as
provided in subsection (2]}.

{2} The record on & petition for appeal must be
requesteds prepareds transmitteds and filed in the same
periods of time following the filing of a notice of petitcion
for appeal as provided for the record following the filing
of a notlce of appeal under Title a6, chapter 2G. part 3.

{3) As applied to any proceedings for a petition for
appealy references In Title 4&éy chapter 20, part 3, to
*appellant® mean "petitioner® and references to ™appellee®
mean "respondent®™.

MEW_SECTIONe Section 17« Hearing on petition. (1) At
any time within 10 days after the transmission of the record
to the clerk of the supreme courte the petitioner ray
request oral arqument on the petition. Such request shall be

made to the clerk of the supreme court jn writing or by

=10~
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telephone. Oral arqument may be allowed only at the
discretion of the supreme courte

{2) Ora) presentation shaly be limited to 10 minutes.
unless additional time Is granted by the courte

{3) At any time within 10 days after the transmission
of the petition and record to the clerk of the supreme
courty the petitioner may inform the clerk in wrliting that
an oral presentatjon is not desired, in which case the
petition will be considered by the court in chambarse

NEM_ SECTION, Section 18. Rejection of petition for
appeal -- effect -- renewal of petitiona (1) Rejection of a
petition for appeal must be by written order pursuant to the
requirements of 3-2-204 and 3-2-601 and has the effect of a
judgment affirming tha decision of the district courte

{Z)} 1f the petition for appeal Is rejectad by the
supreme court on the ground that the judgment or order
petitioned from {s plainly right or that any appeal would be
frivolously takeny no other petition for appeal! from that
judgment or order shall be permitted and the case shall be
ramanded to the district court in accordance with 46-20~T06.

{3) 1If the petition for appeal is rejected on any
other ground or if no ground is cited in the rejections the
petitioner may request a rehearing in accordance with
46-20-T05.

MEM SECTIONs Section 19« Allowance of appeal -

-11-
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effecte The grant of a petition for appeal shall be by
written order pursuant to the requirements of 3-2-204 and
3-2-601s If the petition for appeal is granted:

(1} the clerk of the supreme court shall docket the
petition in accordance with 46-20-316 and immediately send 2
copy of the order granting the appeal ¢to the petitioner’'s
counsels or to the petitioner If there is no counsel of
record, to the respondent, and to the clerk of the dlstrict
courty who shall retain the order in his records;

{2) the order transmitted to the petitioner and to the
respondent must contain a notice of opportunity for
additional designation or agreement of record in accordance
with 46<20-302 and 46-20-305;

{3) any stay granted pursuant to %6-20-20% remains Iin
effects

MEM_SECIIONs: Section 20. Record on discretionary
appeals {1) The record on a discretionary appeal granted by
the supreme court shall consist of the same material as 2
recard on appeal as of right pursuant to 46~20-301. Title
464 Chapter 20s part 3y applies to a record on discretionary
appeal except as provided in subsection (2).

(2) The record on a discretionary appeal must be
requestedy preparedy, transmittedy and filaed In the sase
periods of time following the Flling of the order gra:ting

the petition for appeal as provided for the record following

-32=
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the filing of a notice of appeal.

Section Z1a. Section 46~20-406s HNCAy Iis ampended to
read:

"36~20-406e References in briefs to parties. Counsal
will? be expected in their briefs and oral arquments to keep
to a wminimum references +to parties by such formal
designations as #appellant® and “reapondent® ZappallesZ. It
promotes clarity to use names or descriptive terms such as
maccomplice®y "deCedent™, gtce™

Section 22« Sectlon 46~20-513, MCAs is amended to
read:

»46-20-513. First page and covaer of paperse. A}l papers
shall be bound In cardboard or pasteboard covers unless
bound at the top under 46-20-512y in which case they way be
bound in cover paper« On the first page and cover of all
papers must be stated the title of the supreme courtj the
title of the case as in the court belows adding to the words
wplaintiff* and wdefendant®, the words “appellant® anpd
srespandent® 23ppelles® as the case may require; the names
of counsel for eppellant--end--vedpondent gach_  garivi the
title of the papersy as "Appellant®s Brief", “Appendix to
Appeliant's Brief", etcs; and the venue from which the
appeal is taken."™

section 23« Section #6-20-603, MCA, Is amended to

read:
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"46=20~603e Conduct of oral arqument. (1) Upon oral
arqument of an appeal or orlginal proceedings 40 minutes
wil) be allowed appellant or applicant and 30 minutes to
respendent ihe. _appelles. If counsel is of the opinion that
additional time §js necassary for the adeqQuate presentation
of his argumenty he may request such additional time as he
deems necessary by motion filed reasonably In advance of the
date fixed for hearinge A party is not obliged to use all of
the time alloweds and the court may terminate the argument
whenever in its judgment further arqument is unnecessarye

{2) The appellant or applicant s entitled to open and
conclude the arqument. The opening argument shall include 2
Fair statemant of the casesy and the closing argument shall
be limited to rebuttal of respendentds tpe .appeliee’s
arguments Counsel will not be permitted to read at length
from briefse recordsy ar authorities.

(3) 1If physical exhibits other than documents are to
be used at the hearing, counsel shall arrange to have them
placed in the courtroom before the colurt convenes on the
date of the hearings After the hearings counsel shall cause
the exhlbits to be ramoved from the courtroom unless the
court otherwise directse If exhibits are not reclaimed by
counsel within a reasonable time after notice 15 given Y
the clerke they shall be destreyed or otherwise disposed of

as the c'eis shall think beste."
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Sectlon 2%« Section 46-20-7Gls MCAy, s amended to
read:

"n46~20-T0la Elaments of record court considers on
raviews Hhenever the record on appeal shall! contain any
ordars rullngy, or proceeding of the trial court against the
respondent suopelleg affecting his substantial rights on the
appeal of said causes together with any required objection
of such respendent apnwllaees the supreme court on such
appeal shall consider such orders, rulinés- or proceedings
and the objections thereto and shall reverse or affirm the
cause on sald appeal according to the substantial rights of
the respective partiesSs as shown upon the recorde No c¢ause
shall! be reversed by reason of any arror committed by the
trial court against the appellant unless the record shows
that the error was prejudicial.”

Section 25. Section 46-20-405: MCAy I5s amended to
read:

"45-20-405. Flling and service of briefse (1} The
appellant shall serve and file hRis brief within 30 days
after the date on which the record is fileds The respsndent
appellee shall serve and file his brief within 30 days after
service of the brief of the appellant. The appeliant may
serve and file a reply brief within 14 days after service of
the brief of the respondent appallses but except for good

cause showny a reply brief tust be served and flled at least

-15-
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3 days bafore argumente

(2} Six copies of each brief shall be filed with the
clerk of the supreme court unless otherwise ordered by the
courty and one copy of each brief shall be served on counsel
for each party separately representeds. The clerk will not
accept a brief for fillng upless it is accompanied by
acknowledgment or proof of service as required by #6-20-502.

(3) If an appellant fails to file his brief within the
time provided by this section or within the time extendeds n
respondent an_appellee may move for dismissal of the appeal.
if a—-respendent apn_appellee fails to file his briefy he will
not be heard at oral argusent except by permission of the
courte*®

Section 26« Section 3-2~204, MCAy is amended to reads

n3-2-204. Powers and duties of court on pgtitions oc
appeals. (1) lp_apy decision granting or denying a. petlilco
for__appeals . the order of the supreme court sust be io
wciving and is supisch to the reguivements Of 3=2-601.

{2)_ _Oo appeals ¥Fhe the supreme court may affirms
reversey or modify any judgment or order appealed from and
may direct the proper judgment or order to be entered or
direct a new trial or further proceedings to be hads

+2443} The decision of the court fu appgdl muct be
given in writingy and a syllabuz thereof must be preparcd by

the court and filed with the opinione
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€¢34(4) In giving its decision gn__aogpealy f a new
trial be granted, the court sust pass uponh and determine all
the questions of 1law involved in the case presented upon
such appeal and necessary to the final determination of the
case,

t4715) Its judgment in appealed cases must be remitted
to the court from which the appeal was takene 7

$+5¥16) In equity cases and in matters and proceedings
of an equitable natures tha supreme court shall 'gn__anagal
review all questions of fact arising upon the evidence
presented in the recordy whether the same be presented by
specifications of particulars In which the evidence Is
alleged to be insufficient or note anq/déternlne tha sawmes
as well as questions of lawy unlass for good cause a new
trial or the taking of further evidence in the court balow
be ordereds. Nothing herein shall be construed to abridge in
any manner the powers of the supreme court in other cases.™

Section 27. Sectlon 3-2-601y MCA, is amended to read:

#3-2-60ls Decisions to be in writings In the issuance
ef __orders__grapting. or_ _denylna ao__appeal__aod o the
determinatiaon of causes gp..appealy all decisions of the
supreme court must be given in writing, the grounds of the
decision must be stateds and each justice agreeing or
concurring with the decision must so indicate by signing the

decisione Any justice disagreeing with a2 decision must 50

-17-~
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indicate by written dissant.”®

MEM_SECYIION, Section 28, Repealer. Sections 46=20-101
through 46~-20-103 and 46-20-202y MCAy are repealed.

NEN_SECIION. Section 29. Contingent effective date.
This act does not become effective until the supreme court
has finally adopted rules of appellate civil procedure ar
rutes of the supreme courty or amandments to those ruless
implementing the provisions of Sanate Joint Resolution 2.

-End—
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