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1983 Legislature LC 133 
Code Commissioner Bill - Summary 

Bill senatJ>Io . ....J..5_ 

AN ACT TO CHANGE "INFANT" TO "MINOR" WHERE APPROPRIATE THROUGHOUT 
THE CODE IN ORDER TO ACHIEVE CONSISTENCY WITH TITLE 41, HCA: 
A}1ENDING SECTIONS 15-30-135, 25-5-301, 27-1-319, 70-29-102, 
70-29-209, 70-29-210, 70-29-303, 70-29-305, 70-29-306, 70-29-327, 
72-14-302, AND 72-20-407, MCA. 

Sections 1 through 12. Every change made by this bill is to 
substitute "minor" for "infant" wherever it appears in the 
enumerated sections. "Minor" is defined in section 41-1-101, 
MCA, to mean persons under 18 years of age. "Infant" is not 
defined. "Infant" has been left in the code where it has an 
explicit :meaning such as "newborn infant" or "infant mortality". 
Most of the amendments relate to areas concerning guardianship. 
Title 72, ch. 5, part 2 is entitled "Guardians of Minors". These 
changes will achieve consistency throughout the code. 
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SENATE BILL NOo 15 

INTRODUCED By _MAZURE ____ K ______ __ ·--------------
BY REQUEST Of THE CODE COMMISSIONER 

A BILL FOR AN ACT ENTITLED: •AN ACT TO CHANGE 'INFANT' TO 

'HINDR' WHERE APPROPRIATE THROUGHOUT THE CODE IN ORDER TO 

ACHIEVE CONSISTENCY WITH TITLE 41t HCA; AMENDING SECTIONS 

15-3D-135o 25-5-301o 27-1-319, 

70-Z9-210o 70-29-303o 70-29-305, 

72-14-302o AND 72-20-407, MCA.• 

70-29-102, 

70-29-306t 

70-29-209, 

70-29-327o 

aE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 15-30-135, MCAt is a.ended to read: 

•15-30-135. Tax on beneficiaries or fiduciaries of 

estates or trusts. (1) A tax shall be imposed upon either 

the fiduciaries or the beneflclartes Of estates and trusts 

as hereinafter providedw except to the extent such estates 

and trusts shall be held for educational, charitablet or 

rellqious purposes, which tax shall be levied, collected, 

and paid annually Hith respect to the income of estates or 

of any kind of property held In trust, including: 

(a) income received by estates of deceased persons 

durinq the period of administration or settlement of the 

estatei 

(b) income accu•ulated in trust for the benefit of 
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unborn or unascertained persons or persons with contingent 

Interests; 

(c) Income held for future distribution under the 

terms of the will or trust; 

(dl Income which Is to be distributed to the 

beneficiaries periodically, whether or not at regular 

Intervals. and the income collected by a guardian of en 

+ftfeftt a wjnor, to be held or distributed as the court may 

directi and 

(e) lnco•e of an estate during the period of 

ad•inistratlon or settle~~ent permitted by subsection (31 of 

this section to be deducted fro• the net inca.e, the tax 

with reference to which is to be paid by the fiduciary• 

(21 The fiduciary shall be responsible for •aking the 

return of income for the estate or trust for which he acts, 

Nhether the fiduciary or the beneficiaries be taxable with 

reference to the income of such estate or trust. The net 

income of an estate or trust shall be computed in the same 

manner and on the same basis as provided in this chapter for 

individual taxpayers, except that there shall also be 

allowed as a deduction any part of the qross income whicht 

pursuant to the terms of the will or deed creating the 

trust, is paid to or held for the United States or any 

stata9 territory, or any political subdivision thereof or 

th~ District of Columbia. In cases under subsections (d) and 

I N T R 0 D U C E D B I L L 
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(e) of subsection (1) of this section, the fiduciary shall 

include in the return a statement of each benefictary•s 

distributive share 

distributed before 

the return Is made. 

of such net income, whether or not 

the close of the taxable year for which 

(31 In cases under subsections (a), (b)t and (c) of 

subsection (1) of this section, the tax shall be Imposed 

upon the fiduciary of the estate or trust with respect to 

the net income of the estate or trust and shall be paid by 

the fiduciary, except that In deter•ining the net income of 

the estate of any deceased person durlnq the period of 

administration or settle•ent• there may be deducted the 

amount of any inco•e Properly paid or credited to any 

legatee, helrt or other beneficiary. In such cases, the 

fiduciary of the estate or trust shall be allowed the same 

execptlons as are allowed to single persons under 15-30-112 

and the fiduciary of any estate or trust created by a person 

not a resident or of an estate of a person not a resident 

shall be subject to a tax only to the extent to which 

Individuals other than residents are liable under 15-30-131· 

(4) (aJ There shall be allowed as an additional 

deduction in computing the net income of the estate or trust 

the amount of the incoae of the estate or trust for its 

taxable year which Is to be distributed currently by the 

fiduciary to the beneficiaries and the amount of the inco~ 
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collected by a quardian of en-+ft~~t a mjnor• which is to be 

held or distributed as the court may direct, but the amount 

so allowed as a deduction shall be included in computing the 

net inco•e of the beneficiaries whether distributed to them 

or not. Any aMount allowed as a deduction under this 

subsection 

subsection 

shall not 

l'tl (b) of 

be allowed as a deduction under 

this section in the same or any 

succeeding taxable year. 

(b) In the case of inca.e received by estates oY 

deceased persons during the period of administration or 

settleMent of the estate and in the case of income which, in 

the discretion of the fiduciary, •ay be either distributed 

to the beneficiary or accu•ulated, there shall be allowed as 

an additional deduction In coaputing the net income of the 

estate or trust the a•ount of the Income of the estate or 

trust for its taxable year which is properly paid or 

credited durlnq such year to any legatee• heirt or 

beneficiary, but the amount so allowed as a deduction shall 

be included in co•putinq the net Income of the legateet 

heir, or bene~iciary. 

(C) If the taxpayer's net income for such taxable year 

Is computed upon the basis of a period different from that 

upon the basis of which the net inco•e of the estate or 

trust is co•puted• then his distributive share of the net 

income o~ the estate or trust for any accounting period of 

-4-
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such estate or trust ending within the fiscal or calendar 

year shall be coMputed upon the basis on which such 

beneflciary•s net lnco.e is co•puted. In such cases, a 

beneficiary not a resident shall be taxable with respect to 

his IncoMe derived through such estate or trust only to the 

extent provided in 15-30-131 for individuals other than 

residents. 

(5) The fiduciary of a trust created by an employer as 

d part of a stock bonus, pension, or profit-sharing plan for 

the exclusive benefit of some or all of his e•ployeese to 

which contributions are made by such employer or employees, 

or both, for the purpose of distributing to such e•ployees 

the earnings and principal of the fund accu•ulated by the 

trust in acco~dance with such plan, shall not be taxable 

under this section. but any amount cont~ibuted to such fund 

by the employe~ and all earnin~s of such ~und Shall be 

included in computing the inco•e of the distributee in the 

year in which distributed or •ade available to him. 

(6) Whe~e any pa~t of the income of a trust othe~ than 

a testamentary trust is o~ may be applied to the paygent of 

orBmiums upon policies of insurance on the life of the 

qrantor (except policies of lnsu~ance irrevocably payable 

for the purposes and in the •anner specified relatinq to the 

so-called wcharitable contribution• deduction) or to the 

payment of premiums upon policies of life Insurance under 
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which the grantor is the beneficiary, such part of the 

income of the trust shall be included in computing the net 

income of the grantor.• 

Section 2. Section 25-5-301~ HCA, is amended to read: 

•25-5-301. Appoint•ent of guardian. When a guardian ad 

litem Is appointed by the court• he •ust be appointed as 

follows: 

(1) when the 

application of the 

~n~ent RLD2t is plaintiff, upon the 

+n¥ant aLDQ£ if he be of the age of l'o 

years or• if under that age, upon the application of a 

relative or friend of the •ftfeft~ alDQc; 

(2) when the +"feftt alQgL is defendant, upon the 

application of the +n~en~ ~If he be of the age of 14 

years and apply within 10 days after the service of the 

su.-ons or. tf under that age or If he neglects so to apply• 

upon the application of a relative or friend of the •n~aft~ 

alDQL or of any other party to the action; 

(3) when an Insane or incompetent person is party to 

an action or proceeding, upon the application of a relative 

or friend of such Insane or incompetent person or of any 

other party to the action or proceedi nq.•• 

Section 3· Section 27-1-319, MCA. is amended to read: 

•27-1-319. Willful holdinq over of real property. For 

willfully holding over real property by a person who entered 

upon the same as quardian or trustee for en-+nfent: ~lo.w: 

-6-
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or by right of an estate t-erminable with any life or 1 ivest 

after the termination o~ the trust or particular estate, 

without the consent of the party immediately entitled after 

such termination, the measure of damages is the value of the 

profits received during such holding over.• 

Section 4. Section l0-29-lOZt MCAw is amended to read: 

•7D-29-102o Action by +ft~ent ~. (1) An action for 

the partition Of real property shall not be brought by en 

+n~nt a wjnor, except by the written authOrity of the 

district judge of the county In which the property or a part 

thereof is situated. The authority shall not be given unless 

the district judge is satlsfiedo by affidavit or other 

COMpetent evidence, that the interests of the +ftfent mlogL 

will be promoted by brlngiOg the action. 

(2) A judqment for a partition shall not be rendered 

in such an action unless the court is satisfied that the 

interests of the +~~ alDQc will be pro.ated thereby and 

that fact Is expressly recited In the judgaent• 

(3) A guardian ad lite• for en-+nfe~ a minor party. 

in an action for partition. can be appointed only by the 

court or judge and must give an undertaking in a sum fixed 

by the judqe for the faithful discharge of his trust, which 

undertaking aust be approved by the judge and filed with the 

clerk•• 

Section s. Section 70-29-209 9 HCA, is aaended to read: 
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•70-29-209. Compensation of one party by another in 

certain cases of partition. (1) When it appears that a 

partition cannot be made equal between the parties accordinq 

to their respective rights without prejudice to the rights 

and interests of some of them and a partition be ordered, 

the court may adjudge compensation to be made by one party 

to another on account of the inequality, but such 

compensation shall not be required to be made to others by 

owners unknown or by en-+n~ent a_minnL unless it appears 

that such +n~en+ a1Dg£ has personal property sufficient for 

that purpose and that his interest will be promoted thereby. 

(2) In all cases the court has power to make 

compensatory adjustment between the respective parties 

accordin~ to the ordinary principles of equity.• 

Section 6. Section 10-29-210, MCAt is amended to read: 

•70-29-210. Consent of guardian to share of ward. The 

qeneral guardian of en--+n~an~ ~DOL and the guardian 

entitled to the custody and •anageaent of the estate of a 

seriously aentally ill person or other person adjudqed 

incapable of conducting his o~n affairs, who is Interested 

in real estate held in joint tenancy or in common or In any 

other •anner so as to authorize his being made a party to an 

action, •ay agree upon the share to be set off to such 

+n¥8~ alDoL or other person entitled and may execute a 

release, in his behalf, to the owners o~ the shares of the 

-8-
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parts to which they •ay be respectively entitledw upon an 

order of the court.• 

Section 7. Section 70-29-303, MCA, is amended to read: 

"70-29-303. Who may not be purchasers. (1) Neither of 

the referees nor any person for the benefit o~ either of 

them can be interested in any purchase, nor can a guardian 

of eft-+n#en~ A-min2r party be interested in the purchase of 

any real property being the subject of the action except for 

the benefit of the •~fe~~ ~· 

(2) All sales contrary to the provisions of this 

section are void.• 

Section 8. Section 70-29-305, HCAt Is amended to read: 

"70-29-305. Court to direct terms of credit and 

Investment. The court must, in the order of sale, direct the 

ter•s of credit which may be allowed for the purchase money 

of anv portion of the premises of which it may direct a sale 

on credit and for that portion of which the purchase 

Is required by the provisions herein contained 

invested for the benefit of unknown owners. +nfeft~s 

or parties out of this state.• 

money 

to be 

III.LDQL!i• 

Section 9. Section 70-29-306, HCA, is aaended to read: 

•70-29-306. Security for sales on credit• The referees 

may take separate mortgaqes and other securities for the 

whole or convenient portions of the purchase money of such 

parts of the property as are directed by the court to be 
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sold on credit for the: 

(1) shares of any known owner of full agey in the name 

of such owner; 

(2) shares of en-+~eftt a minor 9 in the name of the 

guardian of such +n*en~ alog£; and 

(3) other shares• in the name of the clerk of the 

court of the county and his successors In o£fice.• 

Section 10. Section 70-29-327, MtA, is a•ended to 

read: 

•7o-29-327. ~nfe"t•s BlnaL!s share of proceeds 

pay•ent to guardian. When the share of en-+nfen~ a •inac is 

soldt the proceeds of the sale •ay be paid by the referee 

maklnQ the sale to his general guardian or the special 

quardian appointed for him In the action upon giving the 

secu~ity required by law or directed by order of the court.• 

Section 11. Section 72-14-302• MCAy is amended to 

read: 

•72-14-302. Statute of limitations. Such action MUSt 

be brought within 5 years from the date on which the money 

or oroperty is received by the state treasurery saving. 

however, to +n~e~~~ miD~ and persons of unsound mind or 

citizens of the United States beyond the limits of the 

United States 9 the right tc commence their action at any 

time within the time limited or 5 years after their 

respective disabilities cease." 

-10-
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Section 12• Section 72-20-407t MCA, Is a~ended to 

read: 

"72-20-407. Objections to account hearing 

decree. (1) Upon or before the return day, any beneficiary 

of the trust m~y file his written objections or exceptions 

to the account filed or to any action of the trustee or 

trustees set forth therein. 

8 (Z) The court may appoint either the legal guardian of 

9 a beneficiary or a guardian ad lite• to represent the 

10 interest of any such beneficiary who Is aR-+n•aft~ ~~ or 

11 of unsound •lnd or otherwise legally Incompetent or who is 

12 yet unborn or unascertained. and such beneficiary shall be 

13 bound by any action taken by such representative. Every 

lit unborn or unascertainable beneficiary shall be concluded by 

15 any action taken by the court for or aqalnst any living 

16 beneficiary of the sa•e class or whose Interests are similar 

17 to the interests of such unborn or unascertainable 

18 beneficiary. 

19 (3) At the sa•e ti•e or at some later day fixed by the 

20 court If so requested by one or more of the parties, the 

21 court, without the intervention of a jury and after hearing 

22 all the eVidence submitted, shall deter•ine the correctness 

23 of the account and the validity and propriety of all actions 

2~ of the trustee or trustees set forth therein, including the 

25 purchase, retention• and disposition of aoy of the property 

-11-
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and funds of the trust and shall render its decree either 

approvinQ or dlsapproYinq the same or any part thereof and• 

In additiont may surcharge the trustee or trustees for all 

losses, if any, caused by negligent or willful breaches of 

trust.• 

-End-

-1z-

_, 



1983 Legislature LC 133 
Code Commissioner Bill - Summary 

BillSenateNo. 15 

AN ACT TO CHANGE "INFANT" TO "MINOR" WHERE APPROPRIATE THROUGHOUT 
THE CODE IN ORDg~ 'I'O ACHIEVE CONSISTENCY WITH 'l'ITLE 41, HCA; 
AMENDING SECTIONS 15-30-135, 25-5-301, 27-1-319, 70-29-102, 
70-29-209, 70-29-210, 70-29-303, 70-29-305, 70-29-306, 70-29-327, 
72-14-302, AND 72-20-407, MCA. 

Sections 1 through 12. Every change made by this bill is to 
substitute "minor" for "infant" wherever it appears in the 
enumerated sections. "Minor" is defined in section 41-1-101, 
MCA, to mean persons under 18 years of age, "Infant" is not 
defined. "Infant'' has been left in the code where it has an 
explicit meaning such as "newborn infant" or "infant mortality". 
Most of the amendments relate to areas concerning guardianship. 
Title 72, ch. 5, part 2 is entitled "Guardians of Minors". These 
changes will achieve consistency throughout the code. 
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SENATE BILL NOo 15 

Approved by Committee 
on Judiciary 

INTRODUCED BY MAZURE=K"---· -------------
BY REQUEST Of THE CODE COMMISSIONER 

A BILL FOR AN ACT ENTITLED: •AN ACT TO CHANGE 'INFANT' TO 

'MINOR' WHERE APPROPRIATE THROUGHOUT THE CODE IN ORDER TO 

ACHIEVE CONSISTENCY WITH TITLE 41• MCA; AMENDING SECTIONS 

15-3D-135. 25-5-30h 27-1-319• 70-29-102, 70-29-209, 

70-29-210o 70-29-303, 70-29-305, 70-29-306, 70-29-327, 

72-14-302, AND 72-20-407 0 MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 15-30-1359 MCA,. Is anaended to read: 

•15-30-135. Tax on beneficiaries or fiduciaries of 

estates or trusts. Cl) A tax shall be Imposed upon either 

the fiduciaries or the beneficiaries of estates and trusts 

as hereinafter providedt except to the extent such estates 

and trusts shall be held for educational, charitable, or 

reliqious purposes, which tax shall be levied, collected, 

and paid annually with respect to the income of estates or 

of any kind of property held in trust. includinq: 

Ca) income recelved by estates of deceased persons 

durlnq the period of administration or settlement of the 

estatE:!; 

(b) income accumulated in trust for the benefit of 
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unborn or unascertained persons or persons with contingent 

interests; 

(c) Income held for future distribution under the 

terms of the will or trust; 

ldl Income which Is to be distributed to the 

beneficiaries periodically, whether or not at regular 

Intervals, and the inco.a collected by a guardian of e" 

+n#en~ a •ingr, to be held or distributed as the court •ay 

direct; and 

Ce) income of an estate durin9 the period of 

ad•inistratlon or settlement permitted by subsection (3) of 

th·Js section to be deducted from the net fnco•e• the tax 

with reference to which is to be paid by the fiduciary. 

(2) The fiduciary shall be responsible for making the 

return of income for the estate or trust for which he acts, 

whether the fiduciary or the beneficiaries be taxable with 

reference to the income of such estate or trust. The net 

income of an estate or trust shall be computed in the same 

manner and on the same basis as provided in this chapter for 

individual taxpayers, except that there shall also be 

allowed as a deduction any part of the qross income which, 

pursuant to the terms of the will or deed creating the 

trust, is paid to or held for the United States or any 

st3te• territory, or any political subdivision thereof or 

the District of Columbia. In cases under subsections (d) and 

-2- SECOND R E A D I N G 
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(e) of subsection (1) of this section• the fiduciary shall 

include in the return a statement of each ben~ficiary•s 

distributive share of such net income, whether or not 

distributed before the close of the taxable year for which 

the return Is made. 

(3) In cases under subsections (a)• (b)t and (C) of 

subsection (1) of this section, the tax Shall be imposed 

upon the fiduciary of the estate or trust with respect to 

the net income of the estate or trust and shall be paid by 

the fiduciary, except that fn determining the net income of 

the estate of any deceased person durinq the period of 

administration or settlement, there may be deducted the 

amount of any Income properly paid or credited to any 

legatee, heir. or other beneficiary. In such cases, the 

fiduciary of the estate or trust shall be allowed the same 

exemptions as are allowed to single persons under 15-30-112 

and the fiduciary of any estate or trust created by a person 

not a resident or of an estate of a person not a resident 

shall be subject to a tax only to the extent to which 

Individuals other than residents are liable under 15-3o-131· 

(4) (a) There Shall be allowed as an additional 

deduction in computing the net Income of the estate or trust 

the aaount of the income of the estate or trust for its 

taxable year which Js to be distributed currently by the 

fiduciary to the beneficiaries and the a•ount of the income 
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collected by a quardian of en-~"~snt a_mlncL• which is to be 

held or distributed as the court may direct. but the amount 

so allowed as a deduction shall be included in computinQ the 

net income of the beneficiaries whether distributed to them 

or not. Any amount allowed as a deduction under this 

subsection shall not be allowed as a deduction under 

subsection (4)(b) of this section in the same or any 

succPedinq taxable year. 

(b) In the case of income received by estates ot 

dec~ased persons during the period of administration or 

~ettlement of the estate and In the case of income which, in 

the discretion of the fiduciary• •ay be either distributed 

to the beneficiary or accumulated, there shall be allowed as 

an additional deduction In computlnq the net income of the 

estate or trust the a•ount of the income of the estate or 

trust for its taxable year which is properly paid or 

credited durlnq such year to any legatee 9 heir• or 

beneficiary, but the amount so allowed as a deduction shall 

be included Jn computinq the net Income of the legatee• 

helrt or beneficiary. 

(C) If the taxpay~r•s net income for such taxable year 

is computed upon the basts of a period different ~rom that 

upon the basis of which the net inco•e of the estate or 

trust is computed• then his distributive share of the net 

income of the estate or trust for any accounting period of 

-4-
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such estate or trust endinq within the fiscal or calendar 

year shall be computed upon the basis on which such 

beneficlary•s net income is computed. In such cases, a 

beneficiary not a resident shall be taxable with respect to 

his income derived throuqh such estate or trust only to the 

extent provided in 15-30-131 for individuals other than 

res I dents. 

(5) The fiduciary o~ a trust Created by an employer as 

a part of a stock bonus, penslony or profit-sharing plan for 

the exclusive benefit of some or all of his e•ployees, to 

which contributions are made by such employer or employees, 

or both, for the purpose of distributing to such employees 

the earnings and principal of the fund accu•ulated by the 

trust in accordance with such plan 9 shall not be taxable 

under thiS section 9 but any amount contributed to such fund 

by the employer and all earninqs of such fund shall be 

included in computing the income ot the distributee in the 

year in which distributed or made available to him. 

(6) Where any part of the inco•e of a trust other than 

a testamentary trust Is or may be applied to the pay•ent of 

premiums upon policies of Insurance on the life of the 

qrantor (except policies of insurance irrevocably payable 

for the purposes and in the manner specified relatlnq to the 

so-called •charitable contribution• deduction) or ~o the 

payment of premlu•s upon policies of life insurance under 
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which the qrantor is the beneficiary, such part of the 

income of the trust shall be included in co•puting the net 

income of the grantor.• 

Section 2. Section 25-5-301, MCA• is amended to read: 

•z5-5-301. AppointMent of guardian. When a guardian ad 

litem is appointed by the court? he must be appointed as 

f"ollows: 

(1) when the ~nt ai02L is plaintiff, upon the 

application of the +n~ant RLDQ£ If he be of the age of 1't 

years or, If under that age• upon the application of a 

relative or friend of the +ft+e"~ aLOgL; 

(2) when the +ft~aftt aiDQL is defendant, upon the 

application of the tn~ent alug£ If he be of the age of 14 

years and apply within 10 days after the service of the 

su .. ons or, If under that age or If he neglects so to apply• 

- -upon the application of a relative or friend of the ~nfeft• 

m!DGL or of any other party to the action; 

(3) Nhen an insane or Incompetent person Is party to 

an action or proceeding, upon the application of a relative 

or friend of such Insane or incompetent person or of any 

o~her party to the action or proceeding." 

Section 3• Section 21-1-319t MCAt is amended to read: 

•27-1-319. Willful holdinq over of real property. For 

willfully holdinq over real property by a person who entered 

upon the same as quardian or trustee for e"-Tft~a~t g__minQL 
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or by riqht of an estate terminable with any life or lives• 

after the termination of the trust or particular estate• 

without the consent of the party immediately entitled after 

such ter•lnation, the measure of damages is the value of the 

profits rec8ived dUring SUCh holding over•• 

Section 4• Section 70-29-102• HCA, Is amended to read: 

"70-29-102. Action by +ft~en~ alDQ£. (1) An action for 

the partition ot real property shall not be brought by Bn 

+n~nt a_aing£, except by the written authority of the 

district judge Of the county In which the property or a part 

thereof is situated. The authority shall not be given unless 

the district iudge ts satisfied, by affidavit or other 

coMpetent evidence, that the interests of the i~e"~ alnAL 

will be pro•oted by bringing the action. 

(2) A judq~nt for a partition shall not be rendered 

in such an action unless the court is satisfied that the 

interests of the +~ aLDRc will be pro•oted thereby and 

that fact 1s expressly recited in the judgment• 

(3) A guardian ad lite• for en-+n••~ a miopr party, 

in an action for partition~ can be appointed only bY the 

court or judge and •ust qlve an undertaking in a sum ~ixed 

by the judqe for the faithful discharge of his trust. which 

undertaking aust be approved by the Judge and filed with the 

clerk•• 

Section 5. Section 70-29-209 9 MCA 9 Is amended to read: 
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•70-29-209. Compensation of one party by another In 

certain cases of partition. (1) When it apoears that a 

partition cannot be made equal between the parties accordinq 

to their respective rights without prejudice to the rights 

and interests of some of them and a partition be ordered, 

the court may adjudqe compensation to be made by one party 

to another on account of the inequality• but such 

compensation shall not be required to be made to others by 

owners unknown or by en-+n~an~ a_ming~ unless It appears 

that such +n~en~ aiDgL has personal property sufficient for 

that purpose and that his interest will be promoted thereby. 

(2) In all cases the court has power to make 

compensatory adjustment between ~he respective parties 

accordinq to the ordinary principles of equity.• 

Section 6. Section TO-Z9-210t MCA, is amended to read: 

•10-29-210. Consent of guardian to share of ward. The 

general guardian of aft--+~a~ a •igor and the guardian 

entitled to the custody and •anage•ent of the estate of a 

seriously •entally ill person or other person adjudqed 

incapable of conducting his own affairs. who Is Interested 

In real estate held in joint tenancy or in co .. on or in any 

other 11anner so as to authorize his being made ;~party to an 

action, •ay agree upon the share to be set off to sue~ 

+nfe~ a1DaL or other person entitled and •ay execute a 

release, in his behalf, to the owners of the shares ot the 
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parts to which they •ay be respectively entitled, upon an 

order of the court.• 

Section 7. Section 70-29-303, MCAY is amended to read: 

"70-29-303• Who may not be purchasers. (1) Neither of 

the referees nor any person for the benefit of either of 

them can be interested in any purchase~ nor can a guardian 

of &ft-+n~en~ a-•iQgL party be interested in the purchase of 

any real property being the subject of the action except for 

the benefit of the +n*en~ ~· 

(Z) All sales contrary to the provisions of this 

section are void.• 

Section 8. Section 70-29-305, HCAy Is amended to r~ad: 

"70-29-305. court to direct terms of credit and 

investment. The court mustt in the order of sale, direct the 

terms of credit which ~ay be allowed for the purchase money 

of any portion of the pre•ises of which It may direct a sale 

on credit and for that portion ot which the purchase 

Is reQUired by the provisions herein contained 

invested for the benefit of unknown owners, +nfants 

or parties out of this state.• 

IIOOey 

to be 

lll.WU:.S• 

Section 9. Section 70-29-3069 MCAt Is amended to read: 

•70-29-306• Security for sales on credit• The referees 

may take separate mortgaqes and other securities for the 

whole or convenient portions of the purchase money of such 

parts of the property as are directed by the court to be 
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sold on credit for the: 

(1) shares of any known owner of full aqe. in the name 

of such owner; 

(2) shares of en-+n~en~ a-D!DgL, in the na~e of the 

guardian of such +ft~eft~ a!nDL; and 

(3) other sharest in the name of the clerk Of the 

court of the county and hfs successors In office.• 

Section 10. Section 70-29-327• MCA• is a•ended to 

read: 

•70-29-327. ~ftfeftt&s 8iag~ share of proceeds 

pay•ent to guardian. When the share of aft-+ftfeft~ a_aingL is 

soldt the proceeds of the sale may be paid by the referee 

makinq the sale to his qeneral guardian or the special 

quardian appointed for him in the action upon giving the 

security required by law or directed by order of the court.• 

Section 11. Section 72-14-302t MCA• is amended to 

re:ad: 

"72-14-302. Statute of limitations. Such action must 

be brought within 5 years from the date on which the money 

or oroperty is received by the state treasurer, savinq. 

howQver, to +n~e"~s mloacs and persons of unsound mind or 

citizens of the United States beyond the limits of the 

United States. the right to commence their action at any 

tim~ within the time limited or 5 years after their 

respective disabilIties cease." 
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read: 

•72-20-407. Objections to account 

decree. (1) Upon or before the return day, 

Is 

any 
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amended to 

hearinq 

beneficiary 

of the trust may file his written objections or exceptions 

to the account filed or to any action of the trustee or 

trustees set forth therein. 

(2) The court may appoint either the legal guardian of 

a beneficiary or a guardian ad liteM to represent the 

Interest of any such beneficiary who is sft-+ftfeft~ a_ainO£ or 

11 of unsound •lnd or otherwise legally incompetent or who is 

12 yet unborn or unascertained, and such beneficiary shall be 

13 bound by any action taken by such representative. Every 

14 unborn or unascertainable beneficiary shall be concluded by 

15 any action taken by the court for or aqainst any living 

16 beneficiary of the same class or whose interests are similar 

17 to the interests of such unborn or unascertainable 

18 beneficiary. 

19 (3) At the saae time or at so•e later day fixed by the 

zo court If so requested by one or more of the parties. the 

Zl court, without the intervention of a jury and after hearing 

22 all the evidence submitted, shall determine the correctness 

23 of the account and the validity and propriety of all actions 

Z4 of the trustee or trustees set forth therein• including the 

25 purchase, retention. and disposition of any of the property 
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and funds of the trust and shall render its decree either 

approvinQ or disapproving the same or any part thereof andt 

in addition. may surcharge the trustee or trustees for all 

losses~ if any~ Cdused by negligent or willful breaches 01 

trust.• 

-End-
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1983 _Legislature LC 133 
Code Commissioner Bill - Summary 

BillSenateNo. 15 

AN ACT TO CHANGE "INFANT" TO "MINOR" WHERE APPROPRIATE THROUGHOUT 
THE CODE IN ORDER TO ACHIEVE CONSISTENCY WITH TITLE 41, MCA~ 
AMENDING SECTIONS 15-30-135, 25-5-301, 27-1-319, 70-29-102, 
70-29-209, 70-29-210, 70-29-303, 70-29-305, 70-29-306, 70-29-327, 
72-14-302, AND 72-20-407, MCA. 

Sections 1 through 12. Every change made by this bill is to 
substitute "minor" for "infant" wherever it appears in the 
enumerated sections. "Minor" is defined in section 41-1-101, 
MCA, to mean persons under 18 years of age. "Infant" is not 
defined. "Infant" has been left in the code where it has an 
explicit meaning such as "newborn infant" or "infant mortality". 
Most of the amendments relate to areas concerning guardianship. 
Title 72, ch. 5, part 2 is entitled "Guardians of Minors". These 
changes will achieve consistency throughout the code. 
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SENATE BILL NOo 15 

INTRODUCED BY ~MA~ZU~RE~K~------------------· 

BY REQUEST OF THE CODE COMMISSIONER 

A BILL FOR AN ACT EN7ITLED: •AN ACT TD CHANGE 'INFANT' TD 

'MINOR• WHERE APPROPRIATE THROUGHOUT THE CODE IN ORDER TO 

ACHIEVE CONSISTENCY WITH TITLE 't1t NCAI AMENDING SECTIONS 

15-3G-135, 25-5-30lo 27-1-319, 

70-29-210• 7G-Z9-303, 70-29-305, 

72-1't-30Z, AND 72-20-407, NCAo• 

70-29-102, 

7D-29-306o 

70-29-209, 

70-29-327• 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE Of MONTANA: 

Section 1. Section 15-30-135, MCA, Is a.ended to read: 

•1S-30-135o Tax on beneficiaries or fiduciaries of 

estates or trusts. (1) A tax shall be Imposed upon either 

the fiduciaries or the beneficiaries of estates and trusts 

as hereina~ter provided, except to the extent such estates 

and trusts shall be held for educational, charltable9 or 

religious purposes, which tax shall be levledo collected, 

and paid annually with respect to the inco.e of estates or 

of any kind of property held In trust, Including: 

[al incoee received by estates of deceased persons 

durlnq the period of adelnistratlon or settle.ent of the 

estate; 

(bl lncoee accu•ulated In trust for the benefit of 
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unborn or unascertained persons or persons with contingent 

Interests; 

(c) inco.e held for future distribution under the 

ter•s of the vlll or trust; 

(dl lncoee which Is to be distributed to the 

bene~lclarles periodically• whether or not at regular 

intervals• and the inco.a collected by a guardian of en 

+nfeft~ a wingr, to be held or distributed as the court May 

direct.; and 

(e) I n<:o•e of an estate during the period of 

ad•lnlstratlon or settle.ent per•ltted by subsection (31 of 

this section to be deducted fro• the net fnco.e, the tax 

with reference to which is to be paid by the fiduciary. 

(Z) The fiduciary shall be responsible for •aklng the 

return of incoae for the estate or trust for Nhich he acts, 

whether the fiduciary or the beneficiaries be taxable with 

reference to the lnco•e of such estate or trust. The net 

inco•e of an estate or trust shall be co•puted in the sa•e 

manner and on the same basis as provided in this chapter for 

individual taxpayers, except that there shall also be 

allowed as a deduction any part of the gross inco•e which, 

pursuant to the terms of the will or deed creating the 

trust, is paid to or held for the United States or any 

state, territory, or any political subdivision thereof or 

the District of Columbia. In cases under subsections (d) and 

-z- T H I R D R E A D I n G 
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(e) of subsection (11 o~ this sectiono the fiduciary shall 

include in the return a statement of each beneficiary•s 

distributive share of such net Income, whether or not 

distributed before the close of the taxable year for which 

the return Is made. 

(31 In cases under subsections (a)o (b)o and (c) Of 

subsection (11 of this section, the tax Shall be l•posed 

upon the fiduciary of the estate or trust with respect to 

the net income o~ the estate or trust and shall be paid by 

the fiduciary, except that In deter•lning the net Income o~ 

the estate of any deceased person during the period o¥ 

ad•lnistration or settlaaent• ttfere ... y be deducted the 

aaount of any inco•e properly paid or credited to any 

legatee• helrw or other beneficiary. In such cases 9 the 

~lduclary of the estate or trust shall be allowed the sa•e 

exe•ptlons as are allowed to single persons under 15-30-112 

and the fiduciary of any estate or trust created by a person 

not a resident or of an estate of a person not a resident 

shall be subject to a tax only to the extent to which 

Individuals othe~ than residents are liable under 15-30-131. 

(4) (a) The~e shall be allowed as an additional 

deduction In co•puting the net Income of the estate or trust 

the a.ount of the inca.e of the estate or trust for its 

taxable year which Is to be distributed currently by the 

fiduciary to the beneficiaries and the amount of the lnco•e 
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collected by a quardian of en-fftfent a_RioaL 9 which is to be 

he1d or distributed as the court •ay dlrect 9 but the a~unt 

so allowed as a deduction shall be included in computing the 

net income of the beneficiaries whether distributed to them 

or not. Any a•ount alloved as a deduction under this 

subsection shall not be allowed as a deduction under 

subsection (~)(bt of this section in the same or any 

succeeding taxable year. 

(b) In the case of lncoae received by estates of 

deceased persons during the period of ad•inistration or 

settlement of the estate and In the case of income which• in 

the discretion o~ the flduciaryo •ay be either dlstr I buted 

to the beneficiary or accu•ulated• there shall be allowed as 

an additional deduction In co•putlng the net income of the 

estate or trust the a.aunt of the Income of the estate or 

trust for Its taxable year which Is properly paid or 

credited during such year to any legatee, heir• or 

bene~icla~y, but the aaount so allowed as a deduction shall 

be included In co•puting the net inco•e of the legatee. 

heir• or beneficiary. 

(c) If the taxpayer•s net inca.e for such taxable year 

Is co•puted upon the basis of a period different from that 

upon the basis of which the net inca.e of the estate or 

trust is computed, then-his distributive share of the net 

income of the estate or trust for any accounting period of 

-4-
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such estate or trust ending within the fiscal or calendar 

year shall be coeputed upon the basis on which such 

beneflclary•s ne~ lnco.. is co.puted• In such casas. a 

beneficiary not a resident shall be taxable with respect to 

his inco .. derived through such estate or trust only to the 

extent provided In 15-30-131 for Individuals Other than 

residents. 

(5) 7he fiduciary of a trust created by an eeployer as 

a part of a stock bonus. pension• or profit-sharing plan for 

the exclusive benefit of soae or all of his eaployeese to 

which contributions are Made by such e~loyer. or e•ployaes• 

or both• for the purpose of distributing to such eaplorees 

the earnings and principal of the fund accuaulated by the 

trust in accordance with such plan• shall not be taxable 

under this section, but any aaount contributed to such fund 

by the e•ployer and all earnings of such fund shall be 

included In coaputlng the inco•e of the distributee In the 

year In which distributed or •ade available to hi•• 

(6) Nhere any part of the inco•e of a trust other than 

a testaMentary trust is or eay be applied to the payeent of 

pre•lu•s upon policies of Insurance on the life of the 

grantor (except policies of insurance irrevocably payable 

for the purposes and In the manner specified relating to the 

so-called •charitable contribution• deduction) or to the 

payment of premlu•s upon policies of life Insurance under 
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which the grantor is the beneficiary, such part of the 

I ncoae of the trust shall be Included In coaputi ng the net 

inca.e of the grantor.• 

Section z. Section 25-5-301, MCAo is aaendad to read: 

•25-5-301. Appolnt .. nt of guardian. When a guardian ad 

lltea is appointed by the court, he aust be appointed as 

follows: 

(1) when the f.ttft!M ~ is plaintiff• upon the 

application of the +Rfeftt aLDQ£ If he be of the age of 14 

years or• if under that age• upon the application of a 

relative or friend of the +Rfafti: ~; 

(ZI when the +ftfent aLoAr is defendant, upon the 

application of the ~eft~ alaR£ If he be of the age of 14 

years and apply within 10 days after the service of the 

su .. ons or, if under that age or If he neglects so to applye 

upon the application of a relative or friend of the +R•eft~ 

aLaaL or of any other party to the action; 

f3) when an Insane or inco•petent person Is party to 

an action or proceeding, upon the application of a relative 

or friend of such Insane or incompetent person or of any 

other party to the action or proceedinq.• 

Section 3• Section 27-1-319, MCA, Is amended to read: 

•27-1-319. Nlllful holdinq over of real property. For 

willfully holding over real property by a person who entered 

upon the sa•e as quardfan or trustee for en-+~ent a__mlogc 
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or by right of an estate terminable with any life or lives, 

after the t•r•ination of the trust or particular estate• 

without the consent of the party l .. ediately entitled after 

such ter•lnation, the aeasure of da•ages is the value of the 

profits received during such holding over.• 

Section ~. Section 70-29-102• HCA• Is a .. nded to read: 

•7D-29-102o Action by +n#~ aiDRc• (11 An action for 

the partition of real property shall not be brought by en 

+n~ a wiopr 9 except by the written authority of the 

district judge of the county In which tha property or a part 

thereof is situated. The authority shall not be given unless 

the district judge Is satisfied• by affidavit or other 

co~etent evidence, that the interests of the +~ent a1QQc 

will be pro•oted by bringing the action. 

(2) A judq .. nt for a partition shall not be rendered 

In such an action unless the court Is satisfied that the 

interests of the +~ aiDa£ will be proMOted thereby and 

that fact Is expressly recited In the judg .. nto 

(3) A guardian ad lite• for en-+n~ a ••oer party, 

In an action for partition, can be appointed only by the 

court or judge and •ust give an undertaking In a suw fixed 

by the judge for the faithful discharge of his trust, which 

undertaking aust be approved by the judge and filed with the 

c1erke• 

Section 5o Section 70-29-209, HCA, Is a .. nded to read: 
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•70-29-209. Compensation of one party by another in 

certain cases of partition• (1) When it appears that a 

partition cannot be Bade equal betNeen the parties according 

to their respective rights without prejudice to the rights 

and interests of so.e of the• and a partition be ordered, 

the court •ay adjudge coMpensation to be aade by one party 

to another on account of the Inequality• but such 

compensation shall not be required to be made to others by 

owners unknown or by en-+nfen~ a_alnQL unless It appears 

that such +nfltrt+ lliDIIJ; has personal property sufficient for 

.that purpose and that his Interest will be promoted thereby. 

(21 In all cases the court has power to aake 

co•pensatory adjust.ant between the respective parties 

according to the ordinary principles of equity.• 

Section 6o Section 7D-29-Zl0• HCA, Is aaended to read: 

•70-29-210. consent of guardian to share of ward. The 

general guardian of an--~~ a •Jpor and the guardian 

entitled to the custody and aanage8ent of the estate of a 

seriously .. ntally Ill person or other person adjudged 

Incapable of conducting his own affairs. who Is Interested 

In real estate held in joint tenancy or in ca..on or In any 

other .anner so as to authorize his being •ade a party to an 

action, •ay agree upon the share to be set off to such 

+n~ ·aiaaL or other person entitled and aay execute a 

release, In his behalf• to the ownars of the shares of the 

-8-
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parts to which they •ay be respectively entltled9 upon an 

order of the court.• 

Section 7. Section 70-29-303• MCA• Is a•ended to read: 

•T0-29-303. Who aay not be purchasers. (1) Neither of 

the referees nor any person ~or the benefit of either of 

the• can be interested In any purchase, nor can a guardian 

of aft-+nf~ a e!poc party be interested In the purchase of 

any real property being the subject of the action except for 

the benefit of the +nfen• alaQL. 

121 All sales contrary to the provisions of this 

section are void.• 

Section a. Section 70-29-305, MtA• Is a.ended to read: 

•70-29-305. Court to direct ter•s of credit and 

investaent. The court •ust, in the order of sale, direct the 

ter•s of credit which •ay be allowed for the purchase aoney 

of any portion of the pre•ises of which it may direct a sale 

on credit and for that portion o~ which the purchase •oney 

is required by the provisions herein contained to be 

invested for the benefit of unknown owners, +n~an~s ~9 

or parties out of this state.• 

Section 9. Section 70-29-306• MCA• Is a .. nded to read: 

•70-29-306. Security for sales on credft• The referees 

may take separate •ortgages and other securities for the 

whole or convenient portions of the purchase •oney of such 

parts of the property as are directed by the court to be 
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sold on credit for the: 

(1) shares of any known owner of full age. in the na~ 

of such owner; 

(2) shares of en-~~ a •lOR£• in the na•e of the 

guardian of such +nfent ~; and 

(3) other shares. In the na.. of the clerk of the 

court of the county and his successors In office.• 

Section 10. Section 7Q-29-327w MCA• is a~nded to 

read: 

•7o-29-327• ~&• Mtnor•s share of proceeds 

pay•ent to guardian• When the share of en-+~~ • wingr is 

sold• the proceeds of the sale •ay be paid by the referee 

•aklng the sale to his general guardian or the special 

guardian appointed for hi• In the action upon giving the 

security required by law or directed by order of the court.• 

Section 11. section 72-1~-302• HCA• is amended to 

read: 

•72-1~-302. Statute of lf•ltations. Such action Must 

be brought within 5 years fro• the date on which the eoney 

or property Is received by the state treasurer. saving, 

however, to +~en~' miD~ and persons of unsound mind or 

citizens of the United States beyond the li•its of the 

United States, the right to commence their action at any 

time within the time limited or 5 years after their 

respective disabilities cease.n 

-10-
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Section 12. Section 72-20-407• MCA, fs a•ended to 

read: 

•72-20-407. Objections to account hearing 

decree. (lJ Upon or be~ore the return day. any beneficiary 

of ~he trust may file his written objections or exceptions 

to the account filed or to any action of the trustee or 

trustees set forth therein. 

(2) The court ••Y appoint either the legal guardian of 

9 a beneficiary or a guardian ad lite• to represent the 

10 Interest of any such beneficiary who is en-+nfe~ a wlnpr or 

11 of unsound •lnd or otherwise legally Incompetent or who is 

12 yet unborn or unascertained• and such beneficiary shall be 

13 bound by any action taken by such representative. Every 

1~ unborn or unascertainable beneficiary shall be concluded by 

15 any action taken by the court for or against any living 

16 beneficiary of the sa.a class or whose Interests are st•llar 

17 to the interests of such unborn or unascertainable 

18 beneficiary. 

19 (3) At the sa .. tl•e or at so.a later day fixed by the 

20 court If so requested by one or .ore of the parties, the 

21 court• without the Intervention of a jury and after hearing 

22 all the evidence su~ltted, shall deter•lne the correctness 

23 of the account and the validity and propriety of all actions 

2~ of the trustee or trustees set forth therein, Including the 

25 purchase, retentlono and disposition of any of the property 

-11-
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and funds of the trust and shall render its decree either 

approvinq or disapproving the same or any part thereof andt 

In addition, •ay surcharge the trustee or trustees for all 

losses• if any• caused by negligent or willful breaches of 

trust.• 

-End-
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SENATE BILL NO• 12 

INTRODUCED BY JACOBSON 

A BILL FDR AN ACT ENTITLED: •AN ACT ALLOWING PHYSICIANS TO 

REPORT TO THE DIVISION OF MOTOR VEHICLES PATIENTS WITH 

CONDITIONS THAT IMPAIR THEIR ABILITY TO SAFELY OPERATE A 

MOTOR VEHICLE! AND PROVIDING LIMITED IMMUNITY FOR SUCH 

PHYSlC IANS.• 

BE IT ENACTED BY THE LEGISLATURE DF THE STATE DF MONTANA: 

Section 1. Report t~ division by physi~ian. (1, Any 

12 physician who diagnoses a physical or aental condition that, 

13 in the physlclan•s judgment, will significantly i•pair the 

1~ person•s ability to safely operate a aotor vehicle •ay 

15 voluntarily report the person•s na•e and other lnfor•ation 

16 relevant to nis condition to the division of •otor vehicles. 

17 The divlsion 9 upon receiving the report• shall require the 

18 person so reported to be exa•ined in the .anner provided for 

19 In 61-5-110 and 61-5-207. 

20 121 S~b~et+en--t~t--+§--~&jeet--te-the-~•ev+sfens-e~ 

21 t6-t-ea;y-eft~he LAl--IHf physician's report .ay ne~ be 

ZZ introduced as evidence In any proceeding tnvo1ving the 

23 grantlng9 suspension, or revocation of the person•s driyer•s 

2~ license before ~he division or a court. 
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t&l!~&L__f~NGo OR IN A CIVIl £8UtE~DING QIHfR TJIAN AS 

fBQllQEO IN TUll_SUB$ECIIQNs WITHQliT THE CONSENT OF THE 

eAlllllla 

section 2. Physician•s i .. unlty fro• liability. Any 

physician reporting in gOOd faith is i••une fro• any 

liability• civil or crialnal• that otherNise •lght result by 

r@ason of his actions pursuant to [section 1] except ~or 

da•ages occasioned by gross negligence. No action May be 

brought against a physician for not aaking a report pursuant 

to (section 1]• 

-End-
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Code Commissioner Bill - Summary 

BillSenateNo. 15 

AN ACT TO CHANGE "INFANT" TO "MINOR" WHERE APPROPRIATE THROUGHOUT 
THE CODE IN ORDER TO ACHIEVE CONSISTENCY WITH TITLE 41, MCA~ 
AMENDING SECTIONS 15-30-135, 25-5-301, 27-1-319, 70-29-102, 
70-29-209, 70-29-210, 70-29-303, 70-29-305, 70-29-306, 70-29-327, 
72-14-302, AND 72-20-407, MCA. 

Sections 1 through 12. Every change made by this bill is to 
substitute "minor" for "infant" wherever it appears in the 
enumerated sections. "Minor" is defined in section 41-1-101, 
MCA, to mean persons under 18 years of age. "Infant" is not 
defined. "Infant" has been left in the code where it has an 
explicit meaning such as "newborn infant" or "infant mortality". 
Most of the amendments relate to areas concerning guardianship. 
Title 72, ch. 5, part 2 is entitled "Guardians of Minors". These 
changes will achieve consistency throughout the code. 
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SENATE BILL NO. 15 

INTRODUCED BY MAZUREK 

3Y REQUEST OF THE CODE COMMISSIONER 

A BILL FOR AN ACT ENTITLED: 

'MINOR' WHERE APPROPRIATE 

•AN ACT TO CHANGE 'INFANT' TO 

THROUGHOUT THE CODE IN ORDER TO 

ACHIEVE CONSISTENCY WITH TITLE 41, 

15-3Q-l3S. 25-5-301• 27-l-319• 

7Q-29-Z10o 70-29-303, 70-29-305, 

72-14-302, A~O 72-20-407, MCA.• 

HCA; AMENDING SECTIONS 

70-Z9-10Z, 70-Z9-Z09, 

70-29-306, 7o-Z9-327, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONlANA: 

S-ection 1. Section 15-30-135, MCA• is amended ·to read: 

~15-30-135. Tax on ~eneficiaries or fiduciaries of 

estates or trusts. (1) A tax shall be imposed upon either 

the fiduciaries or the beneficiaries of estates and trusts 

as ~•ereinafter orovided. except to the extent such estates 

und trusts shall be held for educational, charitc.ble, or 

religious purposes. which tax shall be levied, collected, 

and paid annually with respect to the inco.e of estates or 

of 3ny kind of property held in trust. including: 

(a) income received by estates of deceased persons 

auring the period of aoministration or settlement of the 

est<Jte; 

(b) income accumulated in trust for the benefit of 
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unborn or unascertained persons or persons with contingent 

interests; 

(c) income held for future distribution under the 

terms of the will or trust; 

(d) income which is to be distributed to the 

beneficiaries periodically, whether or not at regular 

intervals, and the income collected by a guardian of eft 

+ftfen~ a mjngr, to be held or distributed as the court may 

direct; and 

(e) inco~ of an estate during the period of 

administration or settle.ent permitted by subsection (3) of 

this section to be deducted fro~ the net income, the tax 

with reference to which Is to be paid by the fiduciary. 

{2) The fiduciary shall be responsible fo~ mdking the 

r~turn of in~ome for the estate or trust for which he acts• 

wh&heT th:~ fiduciary or the beneficiaries be taxi::lble with 

reference to the income of such estata or trust. The nt~t 

income of un estate or trust shall be computed in the same 

manner and on tile same basis as provided in t.hi s chapter for 

individual taxpayers. e)(cept that there shall also oe 

all::wed .1s a deduction any part of the gross income '""hich, 

pursuant to the terms of th-e wi 11 or deed creating the 

trust, is t>aid to or held for tht! United States or any 

statB• territory• or any political subdivision ther~of or 

the District of Columbia. Jn cases under subsections {d) and 

-2- Sb 15 
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(e) of subsection (1) of this section. the fiduciary shall 

include in the retu.rn a statement of each beneficiary•s 

distributive share of such net income, whether or not 

distributed before the close qf the taxabl~ year for ~hich 

the return is made. 

{3) ln cases under subsEtctions (a)s (b)., and (~, of 

subsection (1) of thls sections t~e tax shall be imposed 

upon the fiduciary of the estate or trust with res~ect to 

the net incoae of the estate or trust and shall be ~aid oy 

the fiduciary., except that in determining the net income of 

the estate of any 'deceused person during the period of 

admi ni strati on or- settlement• there 11ay be deducted the 

aJDOunt of any i nc·011e properly paid or credited to any 

l~gateet: heir• or other benefic_iary. In such cases, the 

fiduciary of the estate or tru5t shall be allowed the saMe 

exesptions as are allowed to single persons under 1~-30-112 

and the fiduciary of any estate or trust created by a person 

not a resident or of an estate of a person not a resiOent 

shall be subject to a tax only to the extent to which 

individuals other than residents are liable under 15-3U-l31. 

(4) (a) T-here shall be allowed as an add-itiond-1 

deduction in computing the net inco.e of the estdte or trust 

the a.aunt of the income of the estate or trust for its 

taxable year which is to bti distributed currently oy the 

fiduciary to the beneficia-ries and the araount of the income 
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collected by a guardian of eft-+ftfeft~ a mjngr, which is to De 

held or distributed .as the court ~aay direct. but the amount 

so allowed as a. deductiOn :ahall be included in computin9 thi"! 

net incOMe of the beneficiaries whether distributed to them 

or not. Any aaount a 1·1 owed as a deduct ian under --c.hi s 

subsection shall not be allowed as a deduction under 

subsection (4)(b) of this section in the same or any 

succeeding taxable year. 

(b) ln the case of- income received by estates of 

deceased persons during the period o~ administrQtion o~ 

set.·i:Jement of the estate and in the case of inco111e vhi..:h, in 

the diSC;J"etion of the fiduciary, •ay be either distributed 

to the beneficiary or accumulated~ there shall be allowed d~ 

an additional deduction in co•puting the net incoae of the 

estate or trust the a.aunt of the inco.e of the estate or 

trust for its taxable year which is properly paid or 

credited during such year to any legatee~ heir, cr 

beneficiary, but the amount so allowed as a deduction shall 

be included in computing the net income of the legatee, 

heir, or ben~ficiary. 

(c) If the taxpayer's net income for such taxable yea.r 

is computed upon the basis of a period different from th~t 

upon the basis of which the net income of the estate ~r 

trust is c~pu~ed, then his distribv~ive share of the n~t 

income o-f the estate or trust for any ac<;ountinq period of 

-4- S<) 15 
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such estate or trust endfnq within the fiscal or calendar 

year shall be computed upon the basis on which such 

beneficiary•s net income is computed. In such cases, a 

~eneficiary not a resident shall be taxable with respect to 

his income derived through such estate or trust only to the 

extent provioed in 15-30-131 for individuals other than 

r-esidents. 

(5) The fiduciary of a trust created b~ an employer as 

a part of a stock bonus, pension, or profit-sh3ring plan for 

the exclusive benefit of some or all of his eMployees, to 

which contributions are made by such employer or e•ployees 1 

or both. for the purpose of distributing to such employees 

the earnings and principal of the fund accumulated by the 

trust in accordance with such plan, shall not be taxable 

under this section 9 but any amount contributed to such fund 

by the employer and all earnings of such fund shall be 

included in computing the income of the distributee in the 

year in which distributed or made available to him. 

{6) Where any part of the incofne of a trust other than 

a testamentary trust is or may be applied to the payment of 

pr?miums upon policies of insurance on the life of the 

grantor (exc~pt policies of insurance irrevocably payable 

for the purposes and in the manner specified relatin~ to the 

so-called "charitable contribution" deduction) or to the 

payment of premiums upon policies of life insurance under 
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which the grantor is the beneficiary• such part of the 

income of the trust shall be Included in computing the net 

income of the grantor.• 

Section 2. Section 25-5-301, MCA, is amended to read: 

"25-5-301. Appointment of guardian. When a guardian ad 

litem is appointed by the court, he .ust be appointed as 

follows: 

( 1) when the 

application of the 

HtofeM ll1...oll£ is plaintiff .. upon the 

i-fthM ~ if he be of the age of 14 

years or, if under that age, upon the application of a 

relative or friend of the ~~ miogr; 

(2) when the ~~ftft• ~ is defendant, upon the 

application of the+~~ mingL if he be of the age of 14 

years and apply within 10 days after the service of the 

summon$ or, if under that age or if he neglects so to apply 9 

upon the application of a relative or friend of the ~~an~ 

mlnQL or of any other party to the action; 

(3) when an insane or incompetent person is party to 

an ~ction or proceeding, upon the application of a relative 

or friend of such in$ane or incompetent person or of any 

other party to tl""le action or proceeding." 

Sec·tion 3. Section 27-I-319 9 MCA, is amended to read: 

"27-1-319. 1-iillful holding over of re-ll property. For 

willfully holding over raal property by a person who enterad 

upon the soma as guardian or trustee for ~~Tn+en~ a mingr 

-6- Sil 15 
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or by right of an estate terminable with any life o~ lives. 

after the termination of the trust or particular estate. 

without the consent of ·the po:trty immediately entitled after 

such termination. the measure of damages is the value of the 

profits received during such holding over.• 

Section 4• Section 70-·.29--102., MCAt is amended to read: 

•70-29-102. Action by T~a~ mLDQL. (1) An action for 

the partition of real property shall not be brouqht by en 

T~~ o ginor, except by the written authority of the 

district judge of the county in which the property or a part 

thereof is situated. The authority shall not be given unless 

the district judge is satisfied, by affidavit or other 

co•petent evidence, that the interests of the •~ ~ 

will be promoted by bringing the action. 

(Z) A judgment for a partition shall not be rendered 

in such an action unl~ss the court is satisfied that the 

i nterest.s of 1:.he ~ mi..ODJ:. wi 11 be prontoted the~eby and 

that fact is expressly recited in the judgment. 

(3) A guardian ad litem for en-+~~ a mjnar party, 

in an action for partition, can be appointed only by the 

court or judge 3nd mus~ give an undertaking in a sum fixed 

by the judge· for the faithful discharge of his trust, which 

underta-k-ing must be approved by the judge and filed .. ith the 

cleYk•• 

sect:ion 5. Section 70-29-·209, MCA,. is aMended to re:ad: 
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"70-29-209. Comptmsation of one party by another in 

certain cases of partition. (1) -.hen it appears that -a 

partition cannot be made equal between the par~ies according 

to their respective rights without ~rejudice to the rights 

and interests of some of them and a partition be vrdere,1,. 

the co~rt may adjudge compensation to be made by ono party 

to another on account of the inequality, but such 

compensation shall not be required to be made to others by 

owners unknown or by an-+n~e~ a mingr unl~ss it appears 

that SLch inFe~ minQL has per&onal property suffi~ient for 

that purpose and that his interest will be oromoted th~r~by. 

(2) In all cases the court has p~wer to make 

compensatory adjustment between the respective 

according to the ordinary principles of equity." 

p~rtidS> 

S~ction 6. Section 70-29-210, kCAt i5 amendea tv r~dd: 

"70-29-ZlC. Conseoc of guardian to share of wdra. Tr.e 

s:eneral guardian of ~-+nf-eni: a mj nor .:.nd the •;uar ...1 i .1.1 

entitled to the custody and management of tn~ estate of et 

se..-iously .nent.ally ill person or other person ,-:~djud-;ed 

inCafJablu of conciucting his own affair!., who is inter~st,_H:i 

in real e-statf:' held in joint t~nancy or in cotn~ton or in any 

ot.1e r manner so as to authorize his llei nt; made a party to. an 

action. may agree upon th~ share to be set off to sue~ 

+n~~· ~ or other person entitl~d and may execute ~ 

release,. in his behalf,. to the owners of the shares of the 

-a- 56 15 
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parts to which they may be respectively entitle~, upon an 

order of the court." 

Section 7. Section 70-29-303, MCA• is amended to read: 

"70-29-303. Who may not be purchasers. (1) Neither of 

the referees nor any person for the benefit of either of 

them can be interested in any purchase, nor can a guardian 

of s~~~ ~~ party be interested in the purchase of 

any real property being the subject of the action except for 

the benefit of the T~~ aingL. 

(2) All sales contrary to the provisions of this 

section ara void.• 

Section a. 

"70-29-305. 

Section 7G-29-305t riCA• is amended to read: 

Court to direct terms of credit and 

investment. The court must, in the order of sale, direct the 

ter;Rs of credit which ~Aay be allowed for the pu..-chase money 

of any portion of the pre~ises of which it •aY direct a sale 

on credit and fo..- that portion of whicn the purchase 

is required oy the provisions her~in contained 

invested for the benefit of unkno•n owners. +~~ 

or partie5 out of this state.• 

money 

to be 

lllillllll• 

Section 9. Section 70-29-306• HCA• is amended to read: 

•70-29-J06. s~curlty for sales on credit. The ~eferees 

may taka s~parate mort~ages and other s~curities for the 

whole or convenient portions of the ~urchase money of such 

parts of the property as are directed by the court to be 
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sold on credit for the: 

(1) shares of any knovn owner of full age, in the name 

of such owner; 

(2) shares of eft-+ftfeft• a ajopr 9 In the na•e of the 

guardian Of such +n+e~ aiDg£; and 

(3) other shares, in the name of the clerk of the 

court of the county and his successors in office.• 

Section 10. Section 70-29-327, MCA• is amended ~o 

read: 

"'70-29-327. fft<fttrt1:~ Mingr•s share of proceeds 

payment to guardian. When the share of eft-~~ a mjnor is 

sold• the proceeds of the sale may be paid by the referee 

making the sale to his 

guardian appointed for 

generaJ guardian or the special 

him in the action upon giving the 

security required by law or directed by order of the court.• 

Section 11. Section 72-14-302• ~CA, is amended to 

redd: 

"72-14-302. Statute of limitations. Such action must 

be orouqht within 5 years from the date on which the money 

or property is received by the state treasurer, suving, 

however, to 1-tt.ofdM--5- mi.IHl.il and p·i!rsons ot unsoun'j mind or 

citizens cf the Unitfld States beyond the limits of the 

United States., th~ right to commence th~ir action at any 

time within the time limited or 5 y~ars dfter their 

respective disabilities ce~se.• 

-10- SB 15 
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Section 12. Section 72-2-o-"to?, MCA, is amended to 

read: 

•72-20-407• Jbjections to account 

d~cree. (1) Upon or before th~ return day, any 

heariny 

beneficiary 

of the trust may file his written objection5 or exceptions 

to the account filed or to any action of the trustee or 

7 trustees set forth therein. 

9 (2) The co~rt may appoint either the legal guardian of 

9 a beneficiary or a guardian ad litem to represent the 

10 interest of any such beneficiary who is en-~n+e~ a •inor or 

11 of unsound mind or otherwisa lagally incompetent or who is 

12 yet unborn or unascer~ained• and such beneficiary shall be 

13 bound by any action taken by such representative. Every 

14 unborn or unascertainable beneficiary shall be concJuded by 

15 any action taken by the court for or against any living 

16 beneficiary of the same class or whose interests are similar 

17 to the interests of such unborn or unasceTtainable 

18 beneficiary. 

19 (3) At the same time or at some later day fixed by the 

20 court if so requested by one or more of the parties, the 

21 court, wi~hout the intervention of a jury and after hearing 

22 all tha evidence subJa.itt.ed. shall det.f!rm-ihe the correctness 

23 oF the account a.nd the valid-ity arrd pr-opriety O'f a-ll a-ctions 

z~ of the truste~ o-r trustees. set forth therei n• inc-Judi nq the 

Z5 purcttase-, retention, and disposition of any of" th:e property 
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and funds of the trust and shall render its decree either 

approving or disapproving the same or any part thereof and• 

in addition, may surcharge the trustee or trustees for all 

losses, if any, caused by negligent or willful breach~s of 

trust." 

-End-
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