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TO .t.UTHGRIZE~ 

' , .. ';t::·e:f/~,_____ •. 

~
. . ~---..'..-, . 

~ D~A~ ACf ENTITLED: 

~ KET! G OF ~ATER 3Y THE STATE OF r>10NTAr~Ai Tfl A!JTHORIZE A 

4 

'• iTUDY OF WATER MARKETING, ESTABLIS~ A WATER RESUURCfS 

1 OV,;;RST";,Hf L. 'JH'~ ITTEE• AND A0PRG?RIA1o ~ONEY FOR THOSE 

B P'IRPUStS; TO INCLUDE PIPELINES IN THE M:ONT.U~A MA.JOR FACtliTY 

9 SITI.\t'; ACT; AMENDING SECTIONS 75-20-104, 75-Z0-216. 

10 75-2rJ-~la. 75-Z0-301, 75-20-303, 75-20-304, 75-20-1202, 

1 I a5-l-1Jl• 35-l-1V2t 85-1-lZlt 85-l-202, 85-1-204, 85-1-205, 

12 B5-l-hJ4t 85-Z-102, BS-2-2~1, AND B5-?-3llt ~CA; REPEALING 

13 SECTIQ~ 85-2-104, MCA; ANO PROVIDING AN IMMEDIATE EFFECTIVE 

14 DATE ... 

F 

16 BE 1f E'ACTEO BY THE LEr.ISLATURE OF THE STATE OF MONTANA: 

11 SECtion 1. ~ection 85-t-101, ~CAt is a~ended to read: 

13 "aS-1-101. Pulicy considerations. It i 5 hereby 

19 lecla~ad as follows: 

;::0 {l) The qeneral welfdre of th~ peopl~ of ~ontan~. in 

ll view Jf the state's population qrowth and ex~~nding economy. 

2' requir~s that wdter resources of the stat~ be ~ut to opti~um 

23 Deneficial use ~nd not wasted. 

./4 (~I The public pol icy of the state is to promotB th~ 

2~ c~nser~Jtion, development, and benefici~l use ~f the state's 
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water resources to secure maximum economic and social 

pr~sp~rity for its citizens. 

(3) The state, in the exercise of its sovereign power. 

acting t:uou~h the department of natural resources an<1 

conservation. shall coordinate the development and use of 

~he water resources of the state so as to effect full 

utilization, conservation, and protection of its water 

resources. 

(4) The development and utilization of ~ater resources 

and the efficient, economic distri~ution thereof are vital 

to the peopl~ in order to protect existinq uses and to 

assur~ adequate future supplies for domestic, industrial, 

agricult~ral, and other beneficial uses. 

1i!--Ib~~at~~-~~~~~~~B~-Qf-tbe-~atB-mu~t-~~~~~ 

~Dd--~QD~~C~~-tg-~mgl¥-~itb-th~_CQD~tltutl~sl-L~YiCB~Dt 

tn2t-t~~-state_maiaLaia_aaa_imgC2¥B-s--~lean--anQ__b~altbful 

~o~iLQ~eent __ ia __ aQatana_faL_Q~e~~n~_gad_fyt~~-~~~gusa 

t5tib:l Th~ wat""r resources of the stat~ II!Ust be 

protected and conserved to assure adequ~t~ supplies for 

public recr~atinnal purposes and for thP conservation of 

wildlife and aquatic life. 

t6ti11 The public interest requires tne construction. 

oper--lti on, and maintenance of a system of works for the 

con-servation, d€-V£•1 opmen-r. • stor.=~ge, distribution. and 

·ut.fl:iZ-Jtion of water, which construction, op~ration, ·"nrl 
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maint~nance i~ a single object and is i~ all respects for 

the W3 lfare and benefit of the people of the state. 

t~tLal It is ~ecessarv to coordinate local• state, and 

feaer31 water resource development and uti I itation plans ~nd 

projects tnrough a single aqency of state qovernment, the 

dPpartnent of natural resources and conservation. 

f8~L2l The greatest economic benefit to the people of 

Montana can be secured only by the sound coordination of 

development and utilization of ~ater resourc~s with the 

devel,>pmdnt and utilization of all other resources of ~he 

st.ate. 

f9tilUl Any attempt to gain control of or speculate on 

larqe quantities of ground Q£-~~~ water of th~ state of 

Montana is not in the interest of the p~ople and is to be 

restricted. 

Llll-A-limlt~~--~teL-E~Lk~lag~l~D-tll~t-lDXRlx~--RDLx 

lmgo~nded-•~t~L-aDQ-tb~t-•~x-be-lm~~DiDt~oalx_lL-tb~~~ 

Qg -lot IU;f~:L!UK&....illtll..tl:ll:~!~.J.nteuJ;tli-lD~WiliJ:l(ioQ-'IDD 

PLOtUktlng--~t&L--La~>o~~!i--~nd--malnta.i.Q,i.og __ a_~ao-aua 

~altb!ul-eoKJLoomeot_iA_a_Le~liOD~Ille~an~-at-RLOmntiUQ..tl:ll: 

CDD~at~atlDDs_~&~lDREBnt&-aad_l:ll:aeflclai-Ulie-of..tl:ll:~tat§!~ 

wateL-L&liQUL~li& 

tH~tilZ.l To achiev@ t-hese -~ objectives e"-8-+:o-J'f"'~teet 

~~e-we~~~~-of-Heft~efte-~o~-d+•~~+c"-~&-&~het"'-ef"'~~--o~--~h~ 

ft1Ho., ~111--fl!Ltb-...l.o_..,th,i.:;_J;~• it Is assent I al that a 
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compr~hensive9 coordinated multiple-use water resource plan 

be pr3~ressively formulated 9 to be known as the "state water 

pl din ... •• 

Section z. Section 85-l-102, HCA~ is amended to r~~d: 

"ti5-I-102. Oefinitio~s. iJnless the conteKt rPquires 

uther~ise9 in this chaptar the follo~ing definitions apply: 

(l) •Bo3rd• means the board of ndtural resourc~s ~n~ 

co~ser~ation provid~d for in 2-15-3302. 

(l) 11 Cost of works" me·Ctns the cost of construction; 

the cost of 611 lands, property, ri9hts9 easemen~s 9 an1 

franc'rlis~s ac=1uir~d which are d~e'Tied nec~ssary f"or f:h~ 

construction; the cost of all water rights acquired 0r 

e-x ere i :»eo by the oepartment in connection with thos~~ w-:arks; 

tha c~~t of all machinery ana equipment, fin~ncinq ch~rges, 

inter~st prior to and during construction and for a p~riod 

not e~ceeding 3 y~ars after the completion of constructioni 

cost of engineering ano legr.l ~xoenses, plan~, 

specifications, surveys, estimates of cost, and other 

expenses necassary or incid~nt to determining the 

feasibility or practicability of any project; arlministr~tive 

eJ~penc;e; and such ot.her expenses as m;:,y b~ necessary or 

incident to the financing herein authorized and the 

construction of the works and the placi-ng of th~ same in 

operution• 

(3) "Oepart~ent" means the department of natural 

-4-
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resources and conservation p~ovided for in Title 2t chapter 

15t p;;rt 33. 

L~l--~foecg¥-_la~~Lial_~~!-me3o~-~~-~_Qf_~~~L-a~ 

a_~al~m-toc~accxlog_~al-oc_otbec_eaecg~-mloecal~-oc__tne 

~~e--al_watec_ln_tbe_extca~tloo-2L-Cetlalao_of~oai_oc_otbec 

ea~c~_mlo~cal~a 

L~l--~faeco~--mleecal~~---mea~---a~---mleecal ___ t~L1 

lD~l~11DO--~~t-ODt-llmlt~-tO-~DaL1-llgul~eL-Oe~LO~UmL-Dil1 

o~tuc~l-oa~L-DC~olumL-aoa_tboclum£_aod __ aQt __ tom~oa~D--af 

~loec~l~-u~d-la_tbe-acoanttloa_gf_eoecg~ 

L~l~lmoouoced_~atec~me~teL-tbat_l~~toc~-lu_ao 

exl~tio~--lmoouodmeat_oc_lo_ao_Lmggundmeot_to_Qe~go~cu~~d 

la_tle_!utuces 

Lil--!lmoo~odmeot~-meao~--a--~cu~tuce __ u~ed--ta __ ~tace 

~~~e~. 

t~tti~l •own~r" means all individuals, irrigation 

clistricts, dr~inage distric~s. flood control districts. 

incorporaterl companies, societies, or assaci~tions havinq 

any title or interest in any properties, riqhts, ease~~nts, 

~r fr~·1chi~as to be acquired. 

f5'ti2l .. Private oerson• means any individual, 

a5s.oci:oition, partnership, corporation. or oti"er 

nonqo*~rnm~ntal entity not eligible for loans and grants 

unoer 05-l-60~ but do~s not incluOe ~ government~l entity 

sue;, AS an 3gency• local government, or political 
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any agency 

t~tLl~l "Project" means any one of the works herein 

defined or any combination of such works which are 

physically connected or jointly ~anaged and operated as a 

singl~ unit. 

t~tL~~l "Public benefits" means those benefits that 

accru~ from a water developm~nt project or activity to 

persons oth~r than the private qrant or loan recipient and 

that enhancll! tne common well-beinq of the t'eople of ~ontana. 

Puoli: benefits include but are not limitea t0 recr~ation, 

flood control. erosion reduction., aqricultural flood da:nago: 

reduct ion, watqr quality enhartce~~nt. sedi~ent reduction. 

acc~s5 to r-ecre~tion opportunities. and wi 1 dl i fe 

conservation. 

t6tLl~ •water development clearanc~ acc0unt• means a 

sep~rate account created by 85-l-~17 ~ithin the bond 

prDCe9~S and insur~nc~ clearance fund of th~ state tr~asury 

t·:> fi:-1ance loi:~n'S under th-E! provi~ions :Jf the wqter 

aevulooM~nt progra~ to a~encies, loc31 jovernmen~s. and 

politL:21l subdivisions of the state• private oersons, and 

any ~ther eli~ible recipients from proceeds of bonds issued 

~nder oart 6 ot this chapter. 

t9tLlJ.1 "...ldtP.r development activity 11 mf'!ans an action or 

proqr1m to prot9ct ind en~ancP water-based recre~tion or to 

-~-
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protect or ~nhance w~ter resources for the benefit of 

aqric~lture~ flood control, or other us~s, includinq hut not 

limite~ to such purposes a5 the promotion of efficie~t use 

of wa .. er in d~riculture., the improvement of water quality in 

acriculture ~nd other nonpoint source uses~ the protection 

and ennancement of water-based recreat i ofl., th~ control of 

erosion of streambanks and control of sedimentation of 

rivers ~nd str2ams., and providing gre~t~r 

con~r:::>l of MontHna water resources. 

activities may provide any combination 

nonmarketable ben~fits. 

1 ucal and st<?te 

~ater developm~nt 

of mdrk~tabl~ ~nd 

tt~tLil.l. "Water development earmarked account" me<1ns a 

separ~te account Created by 65-1-&04 within the earmarked 

reven.Je fund of the state treasury for the purposes of thP. 

water ~ev~lopJnent proqram .as set: forth i'l 85-1-6:14• 

trttLl~l "Water development project" means a project as 

defined in subsection tat UIU• excep·t that water 

develOj:."''ent projects are not J imi.te.d to proj~cts owned or 

operated by the depart-ment. 

t-t~t Llfl.l ""-'ater devel opatent sink i OJ account" means a 

separ3te account created by &5-1-603 within the sinking fund 

of tha state tr~asury to be used ~s provided in 85-1-61?. 

tt-3-tllll N!.for k s" l)~ans all property_., ri gtlts, ease11ents., 

and franchises relating thereto dnd dee~ed neces$ary pr 

convenient for their operation .-..11 all water rights acquired 
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or ex~rcised by the deoartment in connection with thns~ 

~orks an~ Includes ~11 m~ans of conserving 3nd distributinG 

loiaterr including, without limiting tt"ii~ 9e'1eral ity of th~ 

fore~joing, resPrvoirs, dams, div~rsion c~n3)S 9 distrit~tin•J 

canal-;,, waste car1als, drainage canalsr dikes, I ateral 

ditches and pumping units, mains, pi pel ines 9 and waterworks 

systemi an~ includes all sucn ~arks for the cons~rvation, 

dev~lopmdnt, storage, distribution, and utilization of 

wat-=r., includinq 111ithout 1 imiting the generality of the 

for~-.::~oin•;;t works for the purpose of irrigation• flood 

~revention, drainaget fish and ~ildlifer recreation, 

development of ~ower, watering of stock, suppl.yiny of water 

for ~Jblic., ~omestic, industrial, or ot~er uses and f0r firP 

proter:tion." 

:ect:ion :~. Se.ction 85-l-121• .'4C,e., is amf'!nded to rt:!ad: 

"&5-1-121. Out-of-stat:e u~e nf water • .L.l.J. None of thP 

w~ter~ in the state oF Hontan~ shall ever ~e aporopriated• 

di v~rto.•t1,. l~poundedt or otherwise restrained or controlle~ 

while ~ithin the state for use outside the bnundarles 

there~f. except p~~sHent-~e-~-~e~?~?e~-to-ftft~-en-ee~-ef-th~ 

+@,~s+~tbre-ef-th~-~~ete-ef-Meft~e~e-~e~m+~~·~~--saeh--eet+on 

~~-DLQ~iU~~-i0_1bi~-~e£1LgQ_aDd-~~L-'-~f-1biA-1l~~· Any 

appropriat-ion,. diversion., i mpoundl ng, re~traininq. or 

att~rh.JteCI appropriation, dIversion, i mpountii ng... nr 

r~straining contrary to the provisions of this section sh~ll 

~a-
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be nJll and void. All officers. agents. agencies. and 

employ~es of th~ state ar@ prohibited from knowingly 

permittlns• aiding, or assisting In any manner ~~e~ aD¥ 

unauthorized appropriation, div~rsion, impounding 9 or other 

restr:!int. lt shall be unlawful for any person• persons, or 

corporation, directly or indirectly, personally or throuqh 

agent~• officers, or e~ployees. either to attempt to so 

appropriate, divert, impound, or otherwise restrain or 

contr~l any of the waters within the boundaries of this 

state for use outside thereof, except in accordance Hith the 

terms of this section. 

t'l--~goa__gf __ th~_WQteL~--lD---tb~---~tat~X---b~ 

aogLguLlatad£ __ al~~Lted£--imogu~~-QL-Qtb~Lwi~~Le~tLalD~ 

aL-~ontcallad-~bll~-~ltblD-tb~-1tat~-faL--u~e-_gy~lde_-tbe 

hQ~anacle~---tbe~gf_ _ _uola~s__-tbe ___ ~paLtwaot ___ make~--ao 

aftic~atl~e-fladlng_tbat_tba_auoll~ble_~LlteLla __ ~t__fgLtb 

in-~2=Z=~ll-~~e-beeo_met_aad-tbat-tb~-2L~n~ea_u~~~lll_DQt 

iatecface_-~ltb-the_~tat~!~-gbllnatlgn_t~-~a~L~ateL-fQc 

tbe_puQli~-bealtb£_welfateL-and~afet¥a 

LJl--ln-mating_t~-flDdlDn--Len~lcen __ uadeL~ub~eLtlon 

1Zl~-ta~_aeoaLtmaot~ll_tate_lDtD-ac~nt-a&l~tlog-d~an~ 

no __ t~e-~ta~-~ateL-~UPQ!¥-as_•ell-a~-gLgjec~d-uemao~cn 

a~_ca~aL~atlgo~_go_•ateL--faL __ futuLe--beaafl~al--DULng~~ 

incluiiog __ ~uglcinal-~ateL-~YDnll~~-lcLi~tlnn_~~te~£-aDd 

minim~~-~tceamfl~~-fgc_toe __ QLQt~ctigo __ nf __ e&i~tlng __ .atec 
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Llgbt~_and_aauatic_llfe&" 

Section 4. Section 85-1-202, MCA• is amended tn read: 

•65-1-202. Department actions subject to board 

appro~al. The department may ~ot acquire by appropriation or 

otherwise a water right or interest therein and may not 

acquire real property or an interest therein (except rights 

of access for the purpose of constructlon9 opP.ration. or 

maintenance of works) or mortgage or otherwise create a lien 

on the same or dispose of in any manner water rights or real 

property or interest therein without ?rior approval of the 

board. Ib•-de2aLtmeDt-~all-gbtala_gLiDL_QQa~~l-Qf 

acQul~itlgo_ut_a_p~cmlt-gu~uaot-tD-~Daat~L-~-2!~-tltle 

fgL_-taa__gu~g~e __ af_maLtetlD~at~-ua~c-~~~~ga_zJ£ The 

department ~ay not construct or cause to be constructed or 

contrac.t for t_he construction of works or projects without 

prior approval of the board. The department may not loan 

funds to a p~rson or water user dssociation for the purpose 

of co1structing or maintdining works without ~rior approval 

of thn board•" 

~action 5. ~ection 85-l-2J4~ ~C4• is ~mend~d to read: 

"85-1-2~4. Department powers over state waters. (1) 

The j~p~rtment, with the approval of the bodrd~ may sell~ 

lPaSe• and otherwise dispose of all waters which may be 

imvo .. Fldeo under 1-his chapter~ and U•e wat('r may !Je sold for 

the pJrpose of ir"ri9otion~ development of power~ watering of 

-10-
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stock, or any other purpose. Ib2_-a~uaLtm~tL-~b-_taa 

auu£~~1--uf--tb~--b~L--m~ _ _Qbtalo __ a __ ueLmlt--uodeL-tbe 

~UEL1LUD~-at_~bautBL-2-Uf_-1biS--tltle--fuL--tb&--£lgbt--~ 

au~uLlate---lmuuuoaeg __ ~ateL __ fQL__maLtetlag __ ~uaot __ ~ 

LseLtlQD-IJ_at-~~b-teLa~od-~uoaitiu~-a~-_ace__fiAeg __ bE 

~uotLa~t--RL-lD~tL~Rf-~aoXeEa~e. To the extent th~t It 

may be necessary to carry out this cnapter and subject to a 

compliance with the other provisions of this chapter 9 the 

department has full control of all the water of the state 

not under the exclusive control of the United States and not 

vested in private owne-rship, and it shall take such steps as 

may ~e necessary to appropriate and conserve the same for 

the use of the people. The authority of the department 

conferred by this chaoter extends and applies to rights to 

the natural flow of the waters of this state which it may 

acquir~, with the approval of th~ board, by condemnation• 

purchase, exChange, appropriation, or agreement. 

(2) For the purpose o¥ regulating the diversion of 

those waters, the department m~y enter upon the ~eans and 

place of use of all appropriators for making surveys of 

respe:tive rights and seasonal needs. 

(3) The department may take into consideration the 

decrees of the courts of this state having jurisdiction 

which purport to adjudicate the waters of a stream or its 

tributaries, and a faIr, re'aS-onable, and equitable 
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reconciliation shall be made between the claimants asserting 

right5 under different decrees and between decreed rights 

dnd dsserted rights of appropriation not adjudicated by any 

court. 

(4) The department, at its discretion. may hold 

heari,gs relating to the rights of respective claimants 

a£ter first giving such notice as it considers appropriate 

and mlke findings of the date and quantity of appropriation 

and use of all claimants which the department will recognize 

and observe in diverting the waters which It owns. The 

depart~ent may police and distribute to the owner of the 

recognized appropriation the waters due nim uoon request and 

under terms agreed upon. 

(5) The department, when engaged in controlling and 

dividing the natural flow of a stream under the authority 

granted by this chapter, is exercising a police power of the 

state• and water commissioners appointe~ by any court may 

not de?rive the department of any of the waters owned or 

administered under agree~en~ with respective owners. The 

owner of a prior right contending that ~he department is not 

recog1izing and respecting the appropriation may resort to a 

court for the purpose of determining whether or not the 

rights of the clal•ant have been invaded, and the department 

shall observe the terms of the final decree. 

(b) When tne departaent impounds or acquires the right 

-IZ-
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of a>propriation of th~ waters of a stream it may divert or 

authorize the diversion at any point on the stream or any 

portion thereof when it is done without injury to a prior 

appropri.31tor.• 

Section 6. Section B5-l-205t ~CAt is amended to read: 

•a5-l-Z05. Acquisition of ~ater In Fer~-Peck-R~~e~vG+r 

feCeL~l--~eL~QiL~· The department may acquire water by 

purch3se option or agreement with the f~deral government 

from ~"e--~o~t-P~e~-Re~~rve+~ aD¥-~detal-Ce~L~iC for the 

purpo;e of sale, rent, or distribution for inelustrial use. 

In such case~, the ·department is not required to construct 

any diversion or appro~rlation facilities or works, and it 

may ~ell, rent, or distribu~e such water at such rates and 

un<Jer -such 

approJriat~.· 

ter!f!S and conditions as it considers 

~EW-~f~IlO~. Section 1. Marketing of impounded water. 

(11 Tne department may market impourded water for beneficial 

uses as provided in this chapter or it may convey permits to 

appro~riate Impounded water for the consideration and under 

the terms and conditions fixed by contr3ct or instrument of 

conveyance. 

(l) The water resources oversight committee provided 

for in {section 22] may oversee the negotiation of any 

~arketing under this section. 

(3) All water appropriated for m3rketing must be 
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impou~ded water that is in excess of the water needed for 

existing uses and foreseeaote future needs. 

(~) The department may acquire rights to appropriate 

not more than so.ooo acre-feet per year of water for energy 

industrial use. 

(5) If feasible, the department and the transferee of 

a wat~r permit may agree that• as part of the consideration 

for transfer. water Mill be made available for other 

beneficial uses, from the impoundment or from along the 

route· of the project., in amounts up to 25% of the capacity 

of any privately o~ned project, to any user in the state 

upon payment by the user of all costs of tapping into and 

removing water fron1 the project. 

(6) A conveyance of a permit under this section is 

void if the transferee fails to perform any condition of 

performance or breaches the contract or instrument of 

convey~nce or if there is a failure of consideration or if 

the tr,ansferee fails tp perform any other contractual 

obl i~~tion. However, neither the transferee nor the 

dep~rt~ent may ~e considered in default if prevented from 

fulfilling its contractual obligations by an accident or 

casualty produced oy physical cause that is not preventable 

by hu~an foresight. i.e., any of the misadventures termed an 

"act ~f God•. 

(7) A conveyance of ~ permit under this section may 
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not be for a term longer than 40 ye~rs. subject to renewal 

upon the terms and conditions as provided in this section. 

(8) The use of water by a transferee is a license to 

use the water for the period of the contract. It does not 

establish a right to a·ppropr i ate water w i t.hi n ·the me.:m i ng of 

Title n5• chapter 2, part 3. 

(9} The board may not approve the acquisition of a 

permit by the department for the purposes of marketi-ng water 

under this section for a term lon~er than 45 years. The t'"i!rm 

of th~ permit may be extended upon a redetermination that an 

extension ~eets the criteria set forth in 85-2-311• Th~ 

transferee has first option to renew if the permit is 

extended. 

(10) No contract or instrument of conveyance for th~ 

transfer of a permit to appropriate water from an 

impoundment und~r this section is va-lid until r.atifled by an 

act of the legislature approving such transfer. 

(llJ The board shall establish rules and standards for 

the e~ercJse of the powers set forth in this section. 

including provisions for m3king water awailable from a 

project. 

(12) The department shall comply with the p~ovfsions of 

the Montana Environmental Policy Act prior to the transfer 

of a Mater right or permit under this section. The 

transfe·ree shall pay all cost·s wssoctated with compliance 
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with orovisions of that act. Except as provided in this 

chapt?r• the provisions of 85-2-124 are controlling. 

~E~_SftilOUa Section B. Contract terms. An instrument 

of co:,veyance of a permit under (section 7J must_ contain in 

writin~ the provisions of [subsections {5) throuqh (8) of 

secti::.a 7]. 

ttfti_Sftllil!ia Section 9. Revenue derived 'from . water 

mark'i!'ting. (1) Seventy-five percent of the revenue derfved 

from water marketing pursuant to [section 7] must be used as 

follows: 

(aJ Funds acquired prior to the completion of the 

general adjudication of water rights under Title 85• chapter 

z. .ust be paid into the water right adjudication account 

provided for in 85-2-2~1. 

{b) Funds acquired after completion of the general 

adjuolcation of water rights must be paid Into the water 

development earmarked account provided for in 65-l-604. 

(2) Twenty-five percent of the revenue derived from 

water marketing pursuant to [section 7) must be p~id into 

the g~neral fund. 

Section 10. Section 85-2-241, MCA• is amended to read: 

•as-2-2~1. Water riqht ~djudi~ation account. Th~re is 

estaOlisned a water right adjudication account in the 

earmarked revenue fund of the state treasury. All fees 

collected under this 
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shall be deposited in the account to pay the expenses 

incurr~d by the state for administering this part• part 7• 

ana Title 3 9 chapter 1.• 

Section 11. Section 85-l-604t HCA, is amended to read: 

"S~-1-604. Water development earmarked account created 

revenues allocated-- limitations on appropriations from 

a~co~nt. (1) There is created a water develop~ent earmarked 

account within the .earmarked rev~nue fund established in 

17-2-102. 

(2t There shall be paid into the water development 

earmarked accoupt: 

(a) all reV"enues of the worKs and other money as 

provicted in 85-1-332; 

(b) 30% of the interest income of the resource 

indeBulity trust account a'S nrovided in and subject to the 

conditions of 15-38-202; 

(c) the excess ~f the coal severance tax proceeds 

allocated by 8~-1-603 to the water development sinking 

account above debt servlcP. requirements as provided in and 

subject to th~ conditions of B5-l-619·~-~oa 

Ldl __ w~L-maLkatio~e~n~s_~~-~u~iaea__i~e~gn 

till~lJa 

(3) Appro~rlations may be made from the water 

Oevel~pment earmarked account for the following purposes and 

subject to the followinq conditions: 
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(3) An ~mount less than or equal to that paid into the 

account under 85-1-332 and only that amount may be 

approoriat.ed for tM operation and maintenance of 

state-owned projects and ~orks. If the amount of money 

avail~ble for appropriation under this subsection (3)(a) is 

greater than that necessary for operation and maintenance 

expenses. the e~cess may be appropriated as provided in 

subsection (3J(bJ• 

(D) An amount less than or equal to that paid into the 

account from the resource indemnity trust account plus any 

excess from subsection (3)(a) and only that amount may be 

appropriated from the account for: 

(i) the rehabilitation of state-owned 

ioiOrkSt including the rehabilitation of 

state-Qwned dams; 

projects and 

spillways of 

fii) the formulation of downstream emergency warning 

and evacuation plans for state-owned dams; 

(iii) the development of the hydropower potential of 

state-owned dams; 

(iv) assistance in the implementation of the water 

r~ser~ations established under 85-Z-316 of conservation 

districts; 

(v) the promotion of the development of offstream and 

tributdry storaqei 

(vi ) the promotion of joint state~tribal, 
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state-federaJy and state-tribal-federal water development; 

(vii) administrative expenses., i ncl udi ng but not 

limit~d to the salaries and expenses of oersonnel .. 

equip~ent• office space .. and other necessities incurred in 

the administration of the water development program except 

the a1~inlstratfon of loans and grantsi and 

(viii) any other expenditures that meet the pnlicies 

and objectives of the state water development program. 

(c) An amount less than or equal to that paid into the 

account from the water development sinking account Q!u~ __ an 

&mguot--le~~--tb&D--OX--~ouat__to_that-Rald-l~o~_a~~2UDt 

uo~~--L~~t12D--2J and only t~~t emeuft~ ~uw may b .. 

appropriated from the account for loans and grants for water 

development projects and activities and for administrative 

expensas, including but not limited to th~ salaries and 

expenses of personnel. equipment. office space 9 and other 

necessities incurred in administering the loans an~ grants.• 

S2ction 12. Section 85-2-102• HCAt is amended to read: 

•as-2-102. Definitions. Unless the cont~xt requires 

otherwise. in this chaoter the following definitions apply: 

(1) "Appropriate" means to divert. impound, or 

withdraw (including by stock for stock water) a quantity of 

water or, in the case of a public agency. to reserve water 

in accordance with as-2-316. 
' ~. "'- ~ 

(2) •Beneficial use•. unless otherwise provided• means 
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a us~ of water for the benefit of the appropriator. other 

p~rsonse or the publlce including but not limited to 

aqricultural (includln~ stock water)• domestic. fish ~nc 

wildlifee industrial. irrigation. mining. municipale po~er~ 

and r~creational uses. 

(3) "Board" means the board or natural resources and 

coqserv.:ttion provided for in 2-15-3302. 

(~) •certlffc~te" means a certificate of w~ter right 

issue~ by the department. 

(5) "Declaration" means the declaration of an existing 

right filed with the depart~nt under section d• Chapt~r 

452e Laws of 1973. 

{bJ "Department• means the department of natural 

resources and conservation provided for in Title Ze chapter 

15• part 33. 

(7) "Existing right" means a right to the use of water 

whic~ would be protected under the law as it existed prior 

to J!Jiy 1 9 1973. 

(8) "Groundwater" means any water beneath the t~nd 

surface or beneath the bed of a str~am 9 lake, reservoir. or 

other aody of surface water9 and which is not a part of that 

surfac:e t~tater. 

1~--~~ouallt¥---~e~!--AS&n~--wuDl~lAal--&tflu~ 

b~~ki~b-Wat~LL-~-8D¥-Otbe~-WA~-tb&t1-Witbgut--~tmtn~ 

l~_DDt-~uitAble_tg~_dome~~-o~_a~~~tut~_u~ea 
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t9tL1Ul •Permit• means the permit to appropriate issued 

by th~ department under 85-Z-301 through 85-2-303 and 

8~-Z-306 through 85-2-314. 

ttBtilll "Person~ means an individual., association. 

partner snip, corporation, state agency., political 

su!.ldi>~isi'>n• th<? United States or any agency thereof, or any 

other entity. 

ttttilll "Political subdivision" means any county, 

incorpordte~ city or town, public corporation., or district 

createj pursuant to state law or other public body of the 

state empowered to appropriate water but not a ?rivate 

corpor--~tion, association, or qroup. 

t~~tLlll "Slurry• means a mi JC.ture 

insoluDle material. 

of water ~nd 

tt-3-til~.l. "•fa<=>te" means the unrl?asonable 1 oss of water 

through the 

appr:>pr1dtion 

dt:!sign 

or 

or 

water 

negligent opel"ation of an 

distribution facility or the 

ap~licdtion of water to anything but a beneficial use. 

t~~tLl21 "Water" means all water of the stater surface 

and subsurface, regardless of its c~arac~er or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

t+~t!l~ "Water division" means a drainage basin as 

defin~d in 3-7-102. 

ttbtLl1l ·~ater judge• means a judge as provided for in 

-71-

1 

2 

3 

4 

5 

6 

T 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

l2 

23 

24 

25 

LC 0406/01 

Title 3, chapter 7. 

t+~til8l "Water Master" means a master 3S provided ~or 

in Title 3, chapter 1. 

t+&tLlil "Well" means any artificial opening or 

excavation in the ground, nowever made, by Hhich groundwater 

is sou~ht or can be obtained or through which it flows under 

natural pressures or is artificially withdrawn.~ 

Section 13. Section 85-2-311, ~CAr is amended to read: 

•q~-Z-311. Criteria for issuance of permit. Ll! The 

deoartment gLL __ ia_aa_aQPll~a~lQa_u~-~UQ~~~lZ~he 

twaz::d shall issue a permit if: 

t%tial there are unappro~riated waters in the source 

of sup~ly: 

tetill at times when the water can ba put to the use 

proposed by the applicant; 

afiOunt the applicant seeks to t~t.l.iil in tne 

appro~riate; and 

tet.Liiil throughout t"e period during which the 

applic~nt seeks to ~opropriate9 the amount requested is 

av.)il:d,le; 

t~tLQl the right~ of a prior appropriator will not be 

adversely affected; 

f~tL~ the proposed means of ctiversion9 construction 9 

and o~eration of the appropriation works are adequate; 

t~tLdi the proposed use of wat~r is a beneficial use; 
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t'>tLIU. the proposed use will not interfere 

unreasonably with other planned uses or developments for 

which a per~it has been issued or for which wat~r has been 

reser1edi 

Lfl--tb~~ED~~--~~~_i~~~~at-~itb~be-~i~ 

~a~_fo~tb-lD-5~~~~a~-Lll~b~a~b-Lll1~--d~~~QlL--tbe 

~tata-•ataE~~D1-and-~~aalt~-.alfa~aL_aoa_~af~-Qf-~ 

~ltl~o~_Q!_tne_~ta~ 

Lgl--ia--1b~-~e-~a-RCDQQ~~g~aaLQX industrial~~ 

~a-auali~atiac_~_fg£_lgw:a~alit¥~at~--Dc--tbe _ _a~aat 

ba~--SbD~D-1bat-Usa_af_lg~:g~lLtx-~a1aE-1~-DD1-~DDm~!x 

~a~!Ql~~ 

f&tib! an applicant for an appropriation of 10y000 

acre-feet a year or more and 1'5 cubic feet per second o·.r 

more ?roves by clear and convincing evidenc@ that the rights 

of a ,rior appropriator will not be advers~ly affected; 

tftLll except as provided in subsection f6t !bl• th~ 

applicant proves by substantial credible evidence the 

c~iteria listed in subsections t~t iAj through t;t igl• 

L~l--lO-SD-aQR~at~_foc_a_R~mit-fD~_y~_ot_Ma~c-lo 

a__~at~c--Ract~tiog __ ulao __ RYCAUaat--tD_-i~tiDu__IJ£--~be 

aallactmeot_-BIWi~-~-lil~- t.he ur~i~!Ul~f~~~tioo 

Llla--Uggg _ _a__detec•i~tloo __ t~~-1~-gauactm~~--~ 

~;DJ~~oli.~ll .. _~lll!-llllaEUba~lllLtbe_u~ml.Lr...A-lle.t.JilLiuillUI 

llllaac~t.IWi-~~~'tJ..Dll..millWlDt.~~Y~-~Ilii-Qf..llllca 
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t.bau __ i~-xeac~ .. -~ullje~t-to_c~ewal_uaaee-tbl~~e~ioo~· 

~~~-~fCII~Na Section 14. Department to administer 

study. ( 1) The department of natural resources ann 

conservation shall conduct a study of water ~arketing issu8~ 

in conjunction with the water resourc~s oversight committee 

provided for in s~ction Zl. 

(2) The study must include but is not 1 imitec1 to an 

~xamination of the followinq: 

(~) the present in-state demands on water for 

domeStic, municipal, agricultural, industrial, and other 

beneficial uses; 

(b) projections of future demands over the nPxt 50 

years on water for ln-state domestic, municipal, 

dgric~ltural, industrial• and other beneficial uses; 

(c) tMe economic impacts of water marketing; 

fd) the environfnental impacts of water marketing; 

(e) the economic impacts of energy industrial uses of 

water; 

(f) the environmental impacts of energy indu~trial 

uses :Jf water; 

(~) a comparison of the costs of transportation by 

railr~ad with the costs of transportation oy coal slurry 

pipeline; and 

(h) other related issues. 

(3) The department shall report the results of the 
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study to the ~9th legislature or to a special session of the 

legislature called for the purpose of legislative 

ratification of water marketi~g pursuant to [section 7], 

which~ver occurs first. 

~ection IS. Section 75-20-104, MCA 9 is amended to 

read: 

~1,-20-104. Definitions. In this chapter, unless th~ 

conteKt requires otherwise• the following definitions apply: 

(lt "Addition thereto• means the installation of new 

machi~ery and equipment which would significantly change the 

conditions under which the facility is operated. 

(l) •Application• means an application for a 

certificate submitted in accordance with this chapter and 

t~e rules adopted hereunder. 

13) "Associated facilities" includes out j 5 not 

limiLP.d ~o t~anspo~tation lin~s of any kind, aqu~ducts, 

dive~~ion d~ms, transmission substations, storage ponds, 

rese~voirs, and any other device or equioment associated 

~ith the production or delivery of the ene~gy form or 

produet produced by a facility, except that the term does 

not include a facility. 

(4) •Board• mPans the board of natural resources and 

conservation provided for in 2-15-3302. 

(~) "Board of h~alth" means the board of h~alth and 

envir~nmental sciences provided for in 2-15-2104. 

-25-

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

11 

lB 

19 

20 

21 

22 

23 

24 

25 

LC 0406/01 

(6J •Certific~te" means the certificate of 

en vi ro:tmental compatibi 1 ity and public need issued by the 

board under this chapter that is required 

construccion or operation of a facility. 

(7) "Commence to construct• ~eans: 

for the 

(~J any clearing of land• excavation, construction. or 

other action that would affect the environment of the site 

or ro:Jte of a facility but does not mean changes needed for 

tempordry use of sites or routes for nonutility purposes or 

uses in securing geological data, i ncl ud i ng necessary 

borinqs to ascertain foundation conditlonsi 

(b) the fracturing of underground formations by any 

means if such activity is related to the possible future 

devel::lpment of a gasification facility or a facility 

emplo.,·i ng geothermal resources but doP-s not include the 

gathering of geological data by boring of test holes or 

other underground exploration, investigation., or 

experimentation; 

tc) the commencement of eminent domain proceedings 

under Title 70t chapter 30, for land or rights-of-way upon 

or ov~~ ~hich a facility may be constructed; 

(d) the relocation or upgradtnq of an existing 

facility defined by (b) or (c) of subsection (10), including 

upgruding to a design capacity covered by subsection 

(lO)(b)~ excej.Jt that the term does not include normal 
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maint~~ance or repair of an e~isting f~cllity. 

( 8) •Departmer:tt" means the department. of natural 

resources and conservation provided for in Title 2. chapter 

15., l)art 33. 

( 9) •oep.a-rtm~nt of healt-h" 1te-ans the depd-rtment of 

healtn and enviTonmental sciences provided for in Title 2• 

chapter 15, part ?1. 

(10) 11 Faci1 ity• -..eans: 

(a) except for crude oil and natural ~as refineries, 

and facil.ities and associated facilities designed for or 

capable of producing., gathering, processing., transmitting, 

transporting, or distributing crude oil or natural gas, and 

those facilities subject to The Montana Strip and 

Underground Mine Reclamation Act, each plant, unit, or other 

facility and associated facilities designed for or capable 

of: 

(1) generating ljQ megawatts of elec-tricity or- more or 

any addition thereto (e-xcept pollution cont.r-cl facilities 

approved by the depar-tment of h2alth and environmental 

sciences added to an existin~ plant) having an estimated 

cost in excess of SlO million; 

(iiJ producing 25 Million cubic Fe~t or more of qas 

derived from eoal per day or a"V addition thereto having an 

esti~arJted cost i-n excess of S..l-0 mill-ion; 

(iii) producing zs,ooo barrels of liquid hydrocarbon 
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produ=ts per day or more or any addition thereto having ~n 

estimated cost in excess of 510 million; 

(ivJ enrichin~ uranium minerals or any addition theret0 

havinq an estimated cost in excess of SlU mill ion: or 

(v) utilizing or converting soa,ooo tons of coal per 

year- or more or any addition thereto having an estimated 

cost i~ excess of SlO million; 

{b) each electric transmission line and associated 

facilitie~ of a oesign capacity of more than 69 kilovolts. 

except that the terM does not include an electric 

transmission line and associated facilities of a design 

capacity of 230 kilovolts or less and 10 miles or less in 

1 ength; 

(c) each pipeline and assocldted facilities designed 

for or capable of transporting gas (except for natural gas)• 

water, or 1 iquid hydro·carbon products from or to a f~ci 1 i ty 

located within or without this state of the size indicated 

in subsection (lOJ(a) of this section; 

Lal-_aacb-P1Pelloe_aoa_a~~~Lated-_fa~il1t~e~1ga~ 

tQ~--DC--CaDable _ _ot_-tcao~~tlDY--'aal--~Y££¥£--ba~1Dg_ao 

est1•atea_~_1a_exe&~-of_!LU_mll11anl 

fdtLel any use of geothermal re~ources, including the 

use of underg~ound space In existence or to be created, for 

the creation, use, or conver~ion of energy. designed for or 

capable of producing geothermally derived power &quivalent 
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to 25 ~Ill ion Btu per hour or more or any addition thereto 

having an estimated cost In excess of $750,000; 

tetLfl any underground in situ gasification of coal. 

(11) •Person• means any individual, group,. f i f"lly 

partnP.rshiP• corporation., cooperative• association, 

gover~ment subdivision, government agency, local governtftent,. 

or ot~~r organization or entity. 

(12) "Transmission substation" means any structure, 

de¥ ice, or equipment assemblage, commonly located and 

designed for voltage regulationt circuit protection. or 

switching necessary for the construction or operation of a 

proposed transmission line. 

(13) •utility• means any per~on engaged io any aspect 

of th~ production. storage, sale, delivery, or furnishinq of 

heat. electricity, gas, hydrocarbon products, or energy in 

any fJrm for ultimate public use.• 

<;~ction 16. Section 75-20-301, MCA. is amended to 

read: 

"75-20-301• Decision of board -- findings necessary 

for c~rtification• (1) ~ithin 60 days after sub,ission of 

the r~comm~nded decision by the hearing examine~, the board 

shall •ake complete findings, issue an opinion. and render a 

decision upon the record. either granting or denying the 

application as filed or granting it upon such terms. 

conditions, or modifications of the construction, operation, 
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or mai1tenance of the facility as the board considers 

approlJriate. 

(2) The board may not grant a certificate either as 

proposed by the applicant or as modified by the board unless 

it shall find and deter~ine: 

(a) the basis of the need fo~ the facility; 

(b) the nature of the probable environmental impact: 

{c) that the facility represents the minimum adverse 

envir~nmental impact• considering the state of available 

technolo~y and the nature and economics of the va~ious 

alternatives; 

(d) each of the criteria listed in 75-20-503; 

(e) in the case of an electric, ~as, or liquid 

transmission line or aqueduct: 

(i) what part. if any, of the line or aqueduct shall 

be located underqround; 

(i i) that the facility is consistent with regional 

pldns for expansion of the appropriate grid of the utility 

systens serving the state and interconnected utility 

sy s te-ns; anlj 

(iii) that the facility witl serve the interests of 

utility sy~tem economy and reliability; 

(f) that the location of the f~cility as proposed 

conforms to applicable state and local la~s and regulations 

issued therP.under, except that the bo.3rd may refuse to apply 
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any l~cal Jaw or re9ulation- if it finds th3t, as applied to 

the proposed f~cilityt the law or regulation is unreasonably 

restrictive in yiew of the eKisting t~chnology. of Factors 

of coit or econo•t~s. or of the needs Qf consumers, whether 

1 ocated in-side or ou~side of the directly affected 

gover1~ent subdivisions; 

(g) that tn. facility wiJl serve the public interest, 

convenience .. and nece-ssity;-

(h) that the depa,rtment O·f health or board of health 

have issued a decision, opinion, order, certification• or 

p<>rmit as required by 75-Zo-2l!>f3H and 

(i) that the u~e of public lanos for location of the 

f~cility was evalua~ed and public lands were selected 

whene~er their use is as economically practicable as the use 

of private lands and compatible with the environmental 

criteria listed in 75-20-503. 

(:i) In deter~~t-in.lng that the-- facility will serve the 

public Interest, convenience. and ngcessity under subsection 

(2)(9} of this sect·ion, the board shall consider: 

(ii) the ite-ms listed in subsections (2)(aJ and (2)(b) 

uf this section; 

(b) the benefits to t:he applicant and the state 

resulting fro• the prop~secl facll'ity.; 

fc) the effects of th'tt economic activity resulting 

fro• the proposed facility; 
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(1) the effects of the proposed facility on the public 

health, ~elfare, and safety; 

(e) any other factors that it cons._iders n~levant. 

(it) Consid-erations of nee(:f;, p.ubl ic need, o..- public 

conv~n i ence and necessity and- demonstration thereof by th~ 

aop1i:ant s~e~+ apply only to utility facilities and-dg __ Qg~ 

au~lx_ta_~~iti~~_a~tln:d_lQ_~=l~~lUlLdl·" 

Section 11. Section 75-20-7.l6t MCA, is amended to 

r~ad: 

•75-20-216. Studyt e-valuation, and report on proposed 

facility --asSistance by other ag9ncies. (1) After receipt 

of an application, ~he departmen~ and department of health 

shaJl within 90 days notify the applicant in writing that: 

(et) the application is in compliance and is acc~pted 

as CO'IIplete; or 

(bt the application is not in compliance and list the 

deficiencies therein; and upon correction of these 

deficiencies and resubmission by the applicant. the 

department and department of health shall within 30 days 

notify the applicant In writing that the application is in 

compliance and is accepted as complete. 

(2) Upon receipt of an application complying with 

75-20-211 throuqh 75-20-215• and thfs section, the 

department shall commence an intensive study and evaluation 

of the propos-Qd facil lty and its effec_ts. confi-ittvifl?_ a-ll 

-32-



2 

3 

~ 

~ 

b 

~ 

8 

• 
10 

11 

i.? 

l3 

1~ 

l:i 

lb 

11 

18 

19 

20 

lt 

22 

23 

24 

Z' 

LC 0406/01 

appli~3ble criteria listed in 75-20-301 and 75-20-503 and 

the d~p3rtment of health ~hall com~ence a study to enable it 

or the board of health to issue a decision, opinion, ordery 

certification~ or permit as provided in subsection (3t• Th~ 

department and department of health shall use- to the extent 

they consider applicable, valid and us~ful existing studies 

and raports submitted by the applicant or compiled by a 

state or federal agency. 

l3) The department of health shall within year 

follo~ing the date of acceptance of an application and th~ 

Ooard of health or department of health, If applicable. 

withi~ an additional 6 months issue any decision, opinion, 

ordery certification, or permit required under the laws 

ddministererl by the department of hedlth or the board of 

n~alth and this c~apter. The department of health and the 

bnarrj of he3lth shall determine compliance with all 

stand~rdS9 permit requirements, and i•plementatlon plans 

under· their jurisdiction for the primary and reasonable 

alter,dte locations in their decision, opinion, order, 

certification, or per~it. Th€ decision, opinion, oraer, 

certification. or permit, with or without conditions, is 

conclusive on all matters that the department of health and 

board of health admi nlster, and any of t.he criteria 

~pecified in subsections (2) through (7) of 75-20-503 that 

are a part of the daterminations mdd~ under the laws 
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adm·inistered by the department of h~alth and the board of 

health. Although the decision9 opinion, ordert 

certific~tion, or permit issued under this 

conclusive, the board retains authority 

subs.ection is 

to make the 

determination required under T5-20-l01(2)(C)• The decisiony 

opinion, order, certification, or permit of the department 

of health or the board of health s~tisfies the review 

requirements by those agencies and shall be acceptable in 

lieu of an environmental impact statement under the Montana 

Environmental Policy Act. A copy of the decision, opinion, 

order, certiflcation9 or permit shall be served upon the 

depart·r,ent and "the board and shall be uti 11 zed as part of 

their final site selection process. Prior to the issuance of 

a pre1iminary decision by the department of health and 

pursuant to ~ules adopted by the board of health, the 

d~partment of heulth shall provide an opportunity for public 

revleA and comment. 

(~) Within 22 months following acceptance of an 

ap~lication for a facll ity ~s defined in (a) and t~t 1~1 of 

75-20-104(10) and for a facility ~s defined in (b) e"~--tet 

tbLQ~tt--1~1 of 75-20-10~(10) which is more than 30 miles in 

length and within 1 year for a facility as defined in (b) 

end--tet ~bLQUgQ__LQl of 75-20-104(10) which is 30 miles or 

less in length, the department shall ma~e a report to the 

ooard Mhich shall contain the departmen~•s studies. 
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evalu~tions. recommendations. other pertinent documents 

resulting fro.m Its study and evaluation, and an 

environ•ental impact statement or analysis prepared pursuant 

to the ~ontana EnvironmPntal Policy Act. if any. If the 

application i'S f·or a combtna.:tinn -of two or more facilities, 

the department shall make its report to the board within the 

gr eo:Jte r o'f the -1 engt.hs of t i me provIded for in th i s 

subsection for eitfter of the facilities. 

( 5) The departments of h~i ghways; co.ma.erce; fish .. 

wildlife• and parks; state lands; revenue; and public 

service regulation 

iaf~ation rel~ting 

shall report to the department 

to the i~act of the proposed site on 

each department's area of expertise. The report may include 

opinions as to the adv.isa.bility of granting. denying. or 

modifying the ce~tificate. The d~part~ent shall allocate 

funds obtained f~om Filing fees to the departments making 

reports to reimburse them f~r the costs of compiling 

information and lssui-ng the required report.• 

Sect ion 18. 5-ec;t.;on 75-20-218,. ~CA, is amended to 

r-ead: 

•7~-20-21a. Hearing date -- location -- department to 

act as staff -- hearing!> to be held jointly• (1) Upon 

recei P·t of the dep~rtaent•s repo-rt: sublnltt:ed under 

75-20-216• .the boar'CI shall se~ ._. .da'te fo~ ~ heari.ng to begin 

not ,n..ore than _120 da,ys a-ft-er ':bbe recei.pt. Exce:pt: for those 
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heari,gs involving applications submitted for facillti~s qs 

defined in (b) end--tet tD~QU~--Lal Qf 75-20-104(10)• 

certification h~arings shall be conducted by the bo3rd in 

the county seat of Lewis and Clark County or th~ county in 

which the facility or t~e gr~ate~ portion thereof is to DH 

loc3ted. 

(Z) Except as provided in 7S-20-211(2), t~e department 

shall act as the staff for the board throughout the 

declsionmaking process and the board may reQuest the 

departfient to present testimony or cross-examine witness~s 

as the board considers necessary and appro~riate. 

(3) At the request o£ the applicant, the depart~ent of 

health and the bo~rd of health shall hold any required 

~ermi1: hearings required unde~ laws administered Oy those 

agencies in conjunction with the boa~d certification 

hearing. In su~h a conjunctive hearing the time periods 

established for revieving an application .:Jnd for issuiny a 

decision on certiflcatlo'n of a proposed faci1ity under t:hi'S 

chapter- super-sede the .tfme periods specified ·in oth~r l~ws 

administered by the department oF health and the board of 

hP.dltll ... 

Section 19. Section 75-20-303, MCA, is amended to 

r'!ad: 

"75-20-303. Opinion issued wit~ decision -- contents. 

(l) JA rendering a decision on an application for a 
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certificate 9 the board shall issue an opinion stating Its 

reasons for the action taken. 

{2) If the boa~d has found that any regional or local 

13~ or requlation which would be otherwise applicable is 

unrea~onably restrictive pursuant to 75-20-301(2)(f)• it 

shall state in its opinion the reasons therefor. 

(3) Any certificate issued by the board shall include 

th~ foll~wing: 

(3) an environmental evaluation statement related to 

the facility being certified. The statement shall include 

but not be limited to analysis of the following information: 

(i) the anviron~ental i~pact of the proposed facility; 

(i i) any adverse environmental effects which cannot be 

avoided by issuance of the certificate; 

(iii) problems and objections raised by other' federal 

and st~te agencies and interested groups; 

(iv) alternatives to the proposed facility; 

(v) a plan for monitoring environmental effects of the 

proposed fdcility; and 

(vi) d ti1ne limit as provided in subsection (•>• during 

which construction of the facility must be coMpleted; 

(b) a statement signed by the applicant showing 

agree~ent to coMply with the requirements of this chapter 

and th~ conditions of the certificdte. 

(~) The board shall issue as part of tha certificate 
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the tollo~inq time limits during which constructJon of a 

facility must be completed: 

(a) For a facility as d@fined in (bl£-iel£ or tet La! 

of 75-20-104tft!1Ql that is more than 30 miles in l@ngth• 

the ti~e limit is 10 years. 

[h) For a facility as defined in (b)£-!~!£ or ~t Ldl 

of 75-20-104tftLlQl that is 30 mil@s or less in length, the 

time limit Is 5 years. 

(c) The time limit shall be extended for periods of z 
years each upon a showi~g by the applicant to the board that 

a g3od faith effort Is being undertaken to complete 

construction. Under this subsection, a good faith effort to 

complete construction includes the process of acquiring any 

necessary state or federal per•lt or certificate for the 

facility and the process of judicial review of any such 

permit or certificate. 

(5) The provisions of subsection (4) apply to any 

facility for which a certificate has not been issued or for 

whict1 construction Is yet to be commenced." 

iection 20. Section 75-20-304., ~CA 9 is amended to 

read: 

"75-20-304. Waiver of provisions of certification 

proce~dings. (1) The ho~rd may waive compliance with any of 

the ~rovisions of 15-20-216 through 75-20-ZZZ., 75-20-501, 

and t~is part if the apr·licant makes a clear and convincing 
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ShQwil~ to the boa~d at a public hearing that ar immediJte, 

urgent need For a facility exists and t~at the applicant did 

not h3ve knowle~ge that the need for the f~cility existed 

suffi=iently in <'!1vance to fully comply with the provision~ 

o~ 75-Z0-216 throu~h 75-ZO-Z22r 75-20-501, and this part. 

(2) The board may waive compliance with any of th~ 

provisions of this chapter upon receipt of notice by a 

utility or person subject to this chapter th~t a facility or 

associated f~cility has been damaqed or destroyed as a 

result of fire, floo<h or other natural disaster or as the 

result of insurrection, war, or other civil disorder and 

there exis~s an Immediate need for construction of a new 

facility or associated facility or the relocation of a 

previ~usly existing facility or associated facility in order 

to pr~mote the public welfare. 

(3) The 

requirements of 

7S-20-301 and 

board shall waive compliance with 

subsections (2)(C)t (3)(b)t and (3)(c) 

75-Z0-501(5) and the requirements 

the 

oF 

of 

subseotions (1)(a)(iv) and (v) of 75-20-211• 75-20-216(3), 

and 75-Z0-303(3)(9)(iY) relating to consideration of 

alter1ative sites i£ the applicant makes a clear and 

convi1cinq showing to the board at a public hearing that: 

(a) a proposed facility will be constructed in a 

county where a single employer within the county has 

per~~tane-ntly curtailed or ceased op_erations causing a loss of 
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250 ~r more permanent jobs within 2 years at the e~ployer•s 

u~erations within the preceding 10-year period; 

(0) the county and municioal qoverning bodies in whosr 

jurisdiction the Facility is proposed to b~ located support 

by resolution such ~ waiver; 

(c) the proposed facility will be constructed within~ 

15-mile radius of the oper3tions that have ce~sed Qr b~~n 

curtailed; and 

(d) the propo5ed facility will have a beneficial 

effect on the economy of the county in which the f~cility is 

propos~d to be located. 

(~) The waiver provided for in ~ubsection (31 ~polies 

only t~ permanent job losses by a sinqle employer. The 

w~iver provfded for in subsection (3) does not ~pply to jobs 

of a t-.~mporary or seasonal nature,. including but not 1 iJRited 

to construction jobs or job losses during labor disputes. 

(5) The waiver prnvided for in subsection (3) does not 

apply to consideration of alternatives or mini•um adverse 

envir~nmental impact for a faci·l ity defined in subsections 

(lO)(b), (c)• (d)• L~L£ or t~ Lfl of 75-20-104• for an 

associated facility Oefined in subsection (3) o£ 75-20-104,. 

or for any portion of or process in .a facility defined fn 

subsecti~n (lOj(a) of 75-20-104 to the extent that the 

proce~s o_r portion 

per~it i$sued by the 

of the facility is not subject to a 

department of health or board of 
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h~alth. 

(~) The applicant shall ~ay all expenses required to 

process and conduct a hearing on a waiver request under 

subsection (3). However, any pay•ents m~de under this 

subsection shall be credited toward the fee paid under 

75-ZQ-215 to the extent the data or evidence presented at 

t~~ h~ari"~ or the decision of the board under subsection 

(3) can oe used in making a certification decision under 

this c,apter. 

(7) The board may grant only one waiver under 

subsections (l) and (4) for each permanent loss of jobs as 

defined in subsection (3)(a,." 

Section 21. Section 75-Z0-1202, MCAt is amended to 

read: 

"75-20-1202. Definitions. As used in this part and 

75-20-201 through 75-20-203, the follo~lng 

appl~: 

definitions 

(l) (a) •Nuclear facility• m~ans each plant9 unit, or 

other facility de~igned for, or capable of. 

(i l generating 50 megawatts of electricity or more by 

means of nucledr fission, 

{ii) converting, enriching, fab.-icating, or 

reprocessing uranium minerals or nuclear fuels, or 

(iii) storing or disposing of radioactive ~astes or 

ffiaterials from a ~uclear facility; 
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(:.:>) •nucl ear facility" does not Include any 

small-scale facility used solely for educational• research, 

or m?dical purposes not connected vith the commercial 

gener3tion of energy. 

(2) nfacility,• as defined in 75-20-104t~tLUU is 

turth~r defined to include any nuclea·r facility as defined 

in subsection (l)(a) of this section." 

~EW_SfkiiO~a Section zz. Water resources oversight 

committee establishment -- appointment-- organization. 

(1) There is a ~ater resources oversight com~ittee. 

(a) The speaker of the house and the committee on 

committees of the senate shall each appoint four members of 

their respective house to serve on the committee. No more 

than two members fro~ each house may be fro~ the same party. 

{O) Committee members shall elect a chairman and 

vice-chairman from among their nu~ber. 

(c) Committee members are entitled to compensation and 

expenses as provided in 5-2-302. 

(2) The water resources oversight committee sh~ll work 

with and overseP the efforts of state agencies charged with 

the r~sponsibil ity of developing and managing the state's 

water resourc~s. including the stujy of water marketing 

issues provided for in [section 141 and the water 

develo~ment proqram provided for in Title 85• chapter 1. 

rne cJmmittee may study any other issues related to water 
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de vel :lOment and con,s_ervatl on as its 

important to the o·eopl e of the state. 

members consider 

(3) The committee may make sucn recommendations to 

agenci~s and the legislat~re relating to H3t0r marketingy 

water developmen-t~ or wate.r- conservation as it considers 

necessary. The recomMendations may include proposals for 

legislation. 

( 4) The committee may continu~ the work of the 

prev io..ts Water resour.ces oversight comm.itt~e of overseeing 

the i~plementation of the water rights adjudication system 

provided for In Title 85• chapter 2. 

{5) Th~ comt~ittee •_ay arrange IIIith the legislativ-e 

co1,.1nci l to receive support servi~est subject to 

1 i mi tat Ions of funds av_a i_l able for that purpose. 

::lf;il_llt.ll!Jli.& Section 23. Appropriation• (l} There 

the 

is 

16 appropriated to the department of natural resources and 

17 conservation $50,0QO f'rom the gen-eral furu:l for the purpos_e 

1-8 of fu1ding th.e study conduct:ed under [section 14]• 

19 (2) There is appropriated to the legislative council 

20 Sl5y000 from the general ¥und for the purpose of supoorting 

21 the acti.vities Qf the water resources ov.ersigbt coii\IRittee. 

22 ~.ElL..S..EtiiON. Section 24. tlep.ealt;!-r• Sectio-(1 85-2-10~, 

?3 MCA, is repealed. 

24 ¥!'il~j;U!Itl .. SectiQO 2~, ~dlfication 1nstructiQQ• 

Z5 Sectipns 1, a, and 22 are inte~d to be codified as an 
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integr~l part of Title 85, c~apter 1, part z. and the 

provisions of Title 85, chapter l• apply to sectjons 7• a~ 

and 22. 

~f~-~lU~a Section 20. Severability. If a part of 

this act is invalidt all valid parts that are severable from 

the i,_alid par~ remain in effect. If a part of this act is 

invalid in one or more of its applications, the part r~mdins 

in effect in all valid appli~dtions that are severable from 

the i,valid applications. 

~fW-iftllC~ Section 27• Effective date. This act is 

effective on passage and approval. 

-End-
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