HOUSE BILL NO. 894

Introduced: 02/22/83

Referred to Committee on Natural Resources: (2/23/83
Hearing: 3/16/83
Died in Committee
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. s TAy
AN ACT ENTITLED:

L} tMaN  ACT Ta AUTHGRIZE

MA KE?{&G OF WATER 3Y THE STATE OF mONTawA; T0 AUTHORIZE &
STUDY OF wATER MARKETINGy £STABLISH A WATER RESUURCES
OQVeRSTGHT CTMMITTEES AND APPRIPRIATE MONEY FOR THOSE
PURPUSES; TO INCLUDE PIPELIMES IN THE MONTanA MAJOR FACTLITY
SITING ACT; AMENTING SECTIOMS 75-20~-134y T5~20-216G,
T5-20-218y 75~20-301y T5-20-303, 75-20-304, T5-20-1202,
85=1=1J1¢ 85-1-102y 85~1-121y 85-1-202, 85-1-204y 85-1-205,
HS«l-fJd4y BS5~2-102y BS=2-251e AND 85=-2-311s MCA; REPEALING
SECLTINY B5-2-104s MCAS AND PROVIODING AN IMMEDIATE EFFECTIVE

DATE."™

BE 17 €NAGTED BY THE LERISLATURE OF THE STATE OF MONTANA:
Section 1. Section B5-1-101, ¥CAs i3 amended to read:
"535-1-101. Paolicy consideratianss it is hereby

jeclared as follows?

{1) The general welfare of the people of ¥ontanas in
view of the statets population growth and expanding economys
requiras that water resources of the state he put to optimum
peneficial use and not wasted.

t2) The public policy of the state is to promote the

conservationy developments and beneFicial use of the state®s
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water resources to secure maximum economic and social
prospgerity for its citizens.

(3) The states in the exercise of its sovereign powers
acting taraugh the department ofF natural resources and
conservations shall coordinate the development and use of
the water resources of the state 50 as to effect full

utilizations conservations and protection of its water

resaurcesa

{4} The development and utilization of water resources
and the efficients economic distribution thereof are vita?l
to the people in order to gprotect existing uses and to
assure adequdte future supplies Ffor domestic, industrialy,
agriculturaly and other beneficial uses.

L3} Jhe water_resources-of fhe.state musk.be piotected
and__copnsecyed £Q _comply with.Lhe constitutional requirement
that_the_state maiotaio.aod. igproye a__clean _and _bh2alihful
engyicooment._in. _Montapa_for present_sod. future geperationsa

+5+L6) The water resources of the state must be
protected and conserved to assure adequzte supplies for
public recreational purposes and for the conservation of
nildlife and aguatic life.

t6%(Z1 The pﬁinc interest requires the counstructionsy
operationy and maintenance of a system of works for the

conservations developmenty storagey distributions and

rutdlazation of watery which constructions op=rations apd

2. IMTRODUCED BILL

Hes €94
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maintnance is a single object and is in all respects for
the u;ffare and benefit of the people of the states

#3348} It is necessary to coordinate 1ncaly statay and
fedaral water resource development and utilization plans and
projects tnrough a single agency of state goavernmenty the
department of natural resources and conservatione

t6442) The greatest economic benefit to the people of
Montana can be securad only by the sound <coordinstion of
development and utilization of water resources with the
development and utilization of al) other resources of the
state.

€93L10) Any attempt to gain control of or speculate on
large guantities of ground gr_surfagce water of the state of
Mentana s not in the interest of the people and is to be
restricteds

Lil). 4 limited.water markeling.plan_that iovelves. goly
impeuonded_waker_and.that_ may be implemented only. if thers is
oo interfareacg with the state’s intergsks_in.cooascying_and
mrotecting. water _fescgurces-_and _maiotaining.-a. _clean_aond
bealxbful coxicooment. is_a.redsenable _means.of progoting the
censaryations develapments and bepeficial use_gf_the_skgtels

M3Ler [SSQuUrCeSs

+194 (L2} To achieve these Lhe objectives snd-to-pratees
the-naeers—ef-Hentona-fFom-direﬂg+eﬂ-to~9ther-areos--pf——the

natdon ser _forth._io__this_sggtdons it Is essential that a

3=

10
11
12
13
14
15
16
17
18
19
20
21
22
23

Z5

LEC N408/01

comprahensives coordinated multiple-use water resource plan
be pragressively formulateds to be known as the *state water
plan®.»

Szction 2. Section B85-1-102y MCA. is amended to reads

"85-1-102. Oefinitionse. Jnless the context requires
vther~ises in this chapter the following definitiuns apply:

(1) ™“Board"™ means the board of natural resources ann
conservation provided for in 2=-15-3302.

{2} "Cast of works®™ means the cost of censtructions;
the cost of &1l landss propertyy rightse ecasementsy and
francnises acguired which 3are deemed necessary for the
construction; the cest of all water rights acquired or
exercisea by the aepartment in connection with those workss
the c¢ost of all machinery ana equipments financing chargesy
interast prior to and during construction and for a peried
not exceeding 3 years after the completion of construction;
cost of engineering and legal exsensesy plansy
specificationss surveysy estimates of costs and other
axpenseas necassary or incidant to determining the
feasibility or practicability of any project; administrative
expense; and such other expenses as may be necessary or
incident to tha firnancing herein authorized and the
construction of the works and the placing of the sane in
operatione

(2) “Department™ means tha department of natura)l

-y
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resources and conservation provided for in Title 24y chapter
15y part 33.

[4)._."CEpergy. lodustrial uss” means_the uie of water as
d-gediun_for carrying coal_pc_ gther.energy miperals _oc . the
Wse__cf water_ in the extractiop_or refining of <oal or_ atber
engrgy minsralss

{2) _"Eoergy_ _mineralsT___means __soy_..mineral. _fuels
iocluding _but oot limited to coals. lignites getroleums 9ils
natural.gase uraoiyms_and fhociums and__any . Sombination . of
aiperals_used.in_the_ praduction. of energys

L6)__*Ipgounded water® geans. watec.tbat is_storzd io_do
existipng__impoundment Qr_in.an_impoundment to be construciaed
ic_tiae_furures

LI3__"Impoundment®_means_ _a._siructure. _used _to _stare
HALEKe

+434{8] "Owner™ means alt  individualss irrigation
districtss drainage districtss flood control districtse
incorporated companiess Societinse or associations having
any title or interest in any propertiesy rightsy easemnantsy
ar frinchisas to be acquireds

£53{9) “Private person® means any tndividual,
associations partnershipe corporations or octher
nanjorsz2rnmental  entity not eligible. for loans and grants
under §5-1-60% but does not include a governmental entity

such as an agencys Tocal qovernments or political
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subdivision of the state, the United Statess or any agency
thereofs or any other governmental entitye.

t5¥(1C) “Project™ means any one of the works herein
defined or any combination of such works which are
physically connected or jointly managed and operated as a
singl2 unita.

t¥3L11} "Public benafits” means those benefits that
accrue  from a water development project or activity to
persens other than the private grant or loan recipient and
that enhance the common well-being of the people of Montana.
Publicz benefits include but are not limited to recreationy
flood controls erosion reductiony aqricultural flood damagn
reductiony water quality enhancemente. sediment reductions
access to recreation opporcunitiess and wildlife
consarvation.

18112} "Hater development <clearancs account™ means a
saparate account created by §5-1-517 4ithin the bond
proceeds and insurance clearance fund of the state treasury
to finance loans wunder the provisions of the water
development pragram te agenciesy local jovernamentss and
political subdivisions of the states oprivatz persons, and
‘any other eligible recipients from proceeds of bonds issued
ender part & of this chapters

£9¥LLLY "dater development activity™ means an action ar

proariln to protect and enhance water-based recreation or to
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protect or anhance water resources Ffor the benefit of
agriculturer flood controlsy or other usesy including hut not
limitea to such purposes as the pramotion of efficient use
of water in azricultures the improvement of water guality in
agriculture and other nonpoint source ysesy the protection
and ennancement of water—based recreations the control of
erosion of streambanks and control of sedimentation of
rivers and str2amse and providing greater lacal and state
contral of Montana water resourcese. Water development
activities may provide any combination of wmarketable and
nonmarketable benefits,

t+83[14) "Water development earmarked account" means a
separate account created by 85-1-504 within the earmarked
revenie fund of the state treasury for the purposes of the
water development program as set forth in 85-1-6044

tr13L12) "Water development project™ means a project as
defined in subsection +¢&% L1014 except that water
development projects are not limited to projects owned or
operated by the departments

t+24£16) "water development sinking account™ means a
separate account created by 85-1-603 within the sinking fund
of the state treasury to be used as provided in 85-1-617.

+E3+L1T) "Horks™ means all propertys rightss, easementse
and franchises relating thereto dJnd deemed necessary or

convenient for their operation and all water rights acquired
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or @x>rcised by the department in connection with those
works an< includes all means of conserving and distributing
watery includingy without limiting the generality af the
foregoings reservoirse dams. diversion canalsy distritutins
canalss waste canalsy drainage canaiss dikes, lateral
ditches  and pumping unitsy mainss pipeliness and waterwOrks
systems and includes all such works for the conservations
developmante storagey distributiony and wutilization of
water, including without limiting the qgenszrality of the
faregoings works for the opurpose of irrigations flood
preventiony drainages fish and wildlifey recreatiany
development of powers watering of stocks supplying of water
for publice domestice industriale or other uses and for fire
protections®

fection 3« Section 85-1-121s MCA, is amended to read:

#g5=-1-121e Out—of-state use nf waters [l}] None of the
waters in the state of Montana shall ever be appropriateds
divertedy Iif2oundeds or otherwise rastrained or controtled
while within the state for use outside the boundaries
thereafs except pursuant-to-a-petition—to-and-an-sct—of-ths
teqgistature-of-the-state-of-Hontana-permiteina-—sueh--sction
as_Drovideg_ io this_section and chapter g ef this title. Any
appropriations diversions impoundingy restrainings or
attemdted appropriations diversions impoundinge ar

restraining contrary to the provisions of this section shall

=8
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be ni1ll and wvoid. A1l officerss agentss agenciess and
employses of the state are prohibited from knowingly
permittings aidinges or assisting In any manner sueh any
unauthorized appropriationy, diversionsy impoundingy or other
restr:ints. 1% shall be unlawful for any persons personss or
corporationy directly or indirectlys personally or through
agentsy officerse or employeess either to attempt to so
apprapriates diverty impounds or otherwlse restrain or
contral  any of the waters within the boundaries of this
state for use outside thereofy except in accordance with the
terms of this sectione

(2}__Mope__of _the saters. _io_..the___state _may _ be
appropriateds _divarieds _ifpoundeds or_otherwiss resicained
or_contrplled while within the_state for_ _use..outside _the
bouggaciss-_thereof __uoless _.the _departpept _gakes . an
affirmative_finding.that_tbe applicable criteria__sex _forth
in.§5z2:-311_bave feen-met_aod that the zroposed.use will_pot
interfere _with the statels obligatien.to conserxye water for
the public healtbs welfaces and safelya

£33__lo mpaking the_finding _reguireg. . under._suhsection
L2} _toe department _shall_take into_accoupt_eKisting.demands
on.. g1z state watec.supely.as_well as_ projected demands such
as. rasaryations_on.water__for__futuce.. beneficial _purposess
ingluling. _municipal water supplisss_lerigation sysiemss.aod

mipitun_streamflows_for _Ltbe _orotection. of _existing . water
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cights_and_aguatic lifea”™

Section 4« Section 85-1-202y MCAs is amended to read:

"85~-1-202. Departwment actions sub ject to board
approval. The department may not acquire by appropriation or
otherwise a water right or interest therein and may not
acquire real property or an interest-therein {except rights
of access for the purpose of constructions operations or
maintenance of works) or mortgage or otherwise create a lien
on the same or dispose of in any manner water rights or real
property or interest therein without prior approval of the
boarde  Ibe department shall obtaln_prior bhoacd _approwal of
acquisition of a_permit pursuant te Chapter 2 of this _title
for._toe.  purpose. of marketing water under [section Tje The

department may not construct ar cause to be constructed or
contract for the construction of works or projects without
prior approval of the boards. The department may not Tloan
funds to a person or water user association for the purpese
of covstructing or maintaining works without prior  approval
of the boards"™

Jaction Se Section  85-1-204s “CAs i3 amended to read:

"65-1-20%4. Dapartment powers over state waters. (1)
The dapartments with the anproval of the boards may sells
leases and otherwise dispose of all waters which may be
impounrdeg under this chaoters 3nd the water may be sclid for

the pirpose of irrigations development of powers watering of

-10-
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stocks or any other purpose. Ibe__departments  with. the
agpcaral__af_ the_ _hoafds_ _may _obtaio. a..pecoli_ uoder the
ergxisions of chapter 2 of _this _title _for_ the right _to
appropciate.__impounded . water _for. marketing _ pursuaot__to
[section, Z]).a%.such.terms-and. conditions as. . are _fixed . by
cantract _g9r_instrueent of caonveyapnces To the extent that it
may be necessary to carry out this cnapter and subject to a
compliance with the other provisions of this chaptersy the
department has full control of ail the water of the state
not under the exclusive control of the uUnitea States and not
vested in private ownerships and It shall take such steps as
may 2 necessary to appropriate and conserve the same for
the use of the peoples The authority of the department
conferred by this chapter extends and applies to rights to
the natural flow of the waters of this state which it may
acquires with the approval of the board, by condemnations
purchasey exbhange, appropriationy or agreements

{2) For the puspose of regulating the diversion of
those waterss the department may enter upon the means and
place of use of a1l appropriators for making surveys of
respective rights and seasonal needs.

(3) The department may take into consideration the
decrees of the courts of this state heving jurisdiction
uhich purport to adjudicate tha waters of 3 stream or its

tributariess and a fairy reasonabte, and equitable
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reconciliation shall be made between the claimants asserting
rights under different decrees and between decreed rights
4nd asserted rights of appropriation not adjudicated by any
courte.

(4) The departmenty at 1its discretiony may #feld
hearings relating to the. rights of respective claiwmants
after first giving such notice as it considers appropriate
and mike findings of the date and gquantity of appropriation
and use of all claimants which the department will recognize
and observe in diverting the waters which It ownss The
department may police and distribute to the owner of the
recognized appropriation the waters due nim upon request and
under terms agreed upones

{3) The department, when engaged in controlling and
dividing the natural flow of a stream under the authority
granted by this chaptery is exercising 2 police power of the
states and water commissioners appeointed by any court may
not deprive the department of any of the waters owned or
administered wunder agreement with respective ownerss The
owner of a prior right contending that the department is not
recoglizing and respecting the appropriation may resort to a
court For the purpose of determining whether or not the
rights of the claimant have been invadeds and the department
shall observe the terms of the final decrees

{(6) When the department impounds or acquires the right

12~
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of apropriation of the waters of a stream it may divert or
authorize the diversion at any point on the stream or any
portion thereof when it is done without injury to a prior
appropriator.”

Section 6. Section B5-1-205%¢+ MCA, is amended to read:

"85-1-205s, Acquisition of water in fort-Peck-Reservoir
federal _reservairse The department may acquire water by
purchase option or agreement with the faderal government
from ¢the-——Fort-Peck-Reservet+r apny federal reservair for the
purpose of sales renty or distribution for industrial uses
In such casess the department isAnDt required to construct
any diversion or appropriation facilities or workss and it
may <elly genty or distribure such water at such rates and
under such terms and conditions as it considers
approariates™

NEd_SECTIION. Section 7. Marketing of impounded water.
{1} The department may market impourded water for heneficial
uses as provided in this chapter or it may convey permits to
approariate impounded water for the consideration and under
the terms and conditions fixed by contract or instrument of
conveyances

{2) The water resources oversight committee provided
for in [section 22] may oversee the negotiation of any
marketing under this sectiona

{3) Al water appropriated for wmarketing must be

-1 3~
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impounded water that is in excess of the water needed for
existing uses and foreseeableifuture needs.

{4) The department may acquire rights to appropriate
not more than 50,000 acre-feet per year of water for enargy
industrial use.

{3) If feasibles the department and the transferee of
a water permit may agree thate as part of the consideration
for transfers water will be made available for other
beneficial usesy from the impoundment or Ffrom along the
route’ of the projectsy in amounts up to 25% of the capacity
of any privately owned projecty to any user in the state
upon payment by the user of all costs of tapping into and
removiny water from the projectes

{6) A conveyance of a permit under this section is
void {if the <transferee fails to perform any condition of
performance or bDreaches the contract or instrument of
conveyance or ifF there is a failure of consideration ar if
the transferee fails tp perform any other contractual
obligationa Howevers neither the transferee nor the
department may be copsidered in default if prevented from
fulfilting 1its contractual obligatfons by an accident or
casualty produced by physical cause that is not preventable
by human foresights ie.ces any of the misadventures termed an

"act of God".

{7) A conveyance of a permit under this section may

-14~
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not be for a term longer than 40 yearss subject to renewal
upon the terms and conditions as provided in this sections

{B) The use of water by a transferee is a3 license to
use tfie water for the period of the contracte It does not
establish a right to appropriate water within the meaning of
Title 35 chapter 2y part 3.

(9} The board may not approve the acguisition of a
permit by the department for the purposes of marketing water
under this section for a term longer than 45 years. The tarm
of th2 permit may be extended upon a redetermination that an
extension meets the criteria set forth in 85-2-311+ The
transferee has first option to renew if the permit is
extended.

{10} No contract or iastrument of conveyance for the
transfar of a permit to appropriate water from an
impoundment under this section is valid until ratified by an
act of the legislature approving such transfers

{11) The board shall establish rules and standards for
the exercise of the powers set farth in this sections
incuding provisions for making water available from a
projecte

{12) The department shall comply with the provisions of
the Montana Environmental ﬁolicy Act prior to thé transfer
of a water right or permit wunder this sections. The

transferee shall pay all costs axsocfated with compliance
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with provisions of that act. Except as provided in this
chaptzry the provisions of 85-2-124 are controlling.

AEM_SECTIQNs Section Be Contract terms. An instrument
of coaveyance of a permit under [section T} must contain in
writing the provisions of [subsections {5) through (8) of
section 7ia |

JEW_SECTIDNe Section 9. Revenue derived from . water
marketing. (1) Seventy-five percent of the revenue derived
from water marketing pursuant to [section 7] must be used as
follows:

{a) Funds acquired prior to the completion Af the
general adjudication of water rights under Title 85« chapter
2+ must be paid into the water right adjudication account
provided for in 85-2-241.

{b)} Funds acquired after <completion of the general
adjualcation of water rights must he paid into the water
development earmarked account provided for in 85-1-604.

(2) Twenty-five percent of the revenue derived from
water marketing pursuant to {section 7] must be paid into
the gzneral funde

Section 10e Section 85-2-241y MCAy is amended to read:

"p5-2-241. Mater right adjudication accounte There s
estailisned a water right adjudication account in the
earmarked revenue fund of the state treasurys All fees

collected under this sectione _[sectjopn _2]s and 85-2-232

-16~
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shall he deposited in the account to pay the expenses
incurred by the state for administering this parte part Te
andg Title 3y chapter 7.

Sectian 11l. Section 85-1-604y MCAy is amended to reads

#35-1-604 Water developmernt carmarked account created
~= revenues altiocated —- limitations on appropriations from
accounte (1) There is created a water development earmarked
account within the .earmarked revenue fund established in
17-2-102«

€2) There shall be paid into the water development
earmarked accourt:

{a) a1l revenues of the works and other money as
provided in 85-1-332;

{b) 3G% of the interest income of the resource
indemnity trust account as provided in and subject to the
conditions of [5~38-202;

(c) the excess of the <¢o0al severance tax proceeds
allocated by 8%-1-603 to the water development sinking
account above debt service requirements as provided in and
subject to the conditions of BS-i-619«3_and

(di__watec marketing revenues as.proxided _in__[sectian
2011£010s

(3) Appropriations may be made from the water
development earmarked account for the following purposes and

sub ject to the following conditions:

-17-
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{3} An amount less than or equal to that paid into the
account wunder 85-1-332 and only +that amount may be
approoriated for the operation and malntenance of
state-owned projects and workse IF the amount of money
available for appropriation under this subsection {3){a)} is
greatar than that necessary for operation and maintepnance
expensess the excess may be appropriated as provided in
subsection (3){b)e

(2} An amount less than or equal to that paid into the
account from the resource indemnity trust account plus any
excess from subsection (3){a) and only that amount may be
appropriated from the account for:

(i) the rehabilitation of state-owned projects and
workss including the rehabilitation of spillways of
state-owned dams;

{it) the formulation of downstream emergency warning
and evacuyation plans for state-owned dams;

(iti) the development of the hydropower potential of
state-owned dams;

(iv) assistance in the implementation of the water
reservations established wunder 85-2-316 of conservation
districtsi

[v} the promotion of the development of offstream and
tributary storage;

(vi) the promotion of joint state=tribal,
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state- federaly ana staté-triba1-fede;al water devélopmeﬁt:

{vii} adﬁinisf}at}ve ex%ensesv including but not
limited ¢to the salaries and expens;s of personnely
equipnents offICe space. and other necessities incurred in
the administratlon of the water deve]opment prograﬁ! except
the aﬂminlstration of luans and grants; and

(viii} any other expenditures that méet thé pnlicies
and objectivéé of the sfaté water development programe

(c) An aﬁ6Unt Iesg th;; of eqﬁaf to tﬁat pald into the
account from the water deveIopment sinking aCCOunt plus__an
amnunt .less than__n:-_snuﬂl_ tn_nnat_naLd_xnxn.ihﬂ_a:caunx
unden-_LsﬁctLQn__QJ and only that amuun; §um nay be
appropriated from the account for loans and grants for water
development projects and activities and for administrative
expensas, includ.ng but not 11mited to the sataries and
expenses of personne]. equi pmente of‘:ce space, and other
necessltres incurred in aﬁmln'sterung the Ipans and grants.™

Saction 12. Sect:on 85-2-102 HCAo is amended to read:

'35—2—102; Definiéions- Un!egs the context requires
othéruise- in tﬁis chapter the fai]ouiné definitioqs apply:

{l) "Appropriate"® ﬁeans to divert; impound, or
withdraw (inc]udnng by stock fnr stock uater) a quantity of
water ory in the case of a publlc agency- to reserve water
in accurdanCe uith 85-2-316.

BN

{2) "Beneflcoal use%y, unless otherwnse provideds means
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8 use of water for the benefit of the appropriators other
personss or the opublice including but not Jlimited to
agricil tural ({including stock water)y domesticy Figh and
wildlifes industriale irrvigationes mlnings municipals powery
and racreational usesas

[{3) *"Board™ weans the board of natural resources and
conservation provided for in 2-15-3302.

(&) "Certificate™ means a certificate of water right
issuz2d by the departmente.

(5) "Declaration™ means the declaration of an existing
right filed with the department under section 3+ Chapter
455. Laws of 1975.

{6) "Department® means the department of natural
resources and conservation provided for in Title 2y chapter
15y part 33.

{7} *"Existing right™ means a right to the use of water
which would be protected under the law as it existed prior
ta July 1y 1973,

(8) ™Groundwater®™ means any water beneath the tand
surfacz or beneath the bed of a streamy lakes reserveiry or
ather osody of surface watersy and which is not a part of that
surface water.

£33 _“low-quality __water® _mgans__municipal_ _efflucants
brackish waters oc.any other water thats:_witbouf _treatment.
is_pot._suitable for domestic_or-agricultural usea

-20-
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193410Q) "Permit™ means the permit to approariate issued
by the department under B85-2-301 through 85-2-303 and
85-2-3G6 throuqgh 85~2-3l4.

4389{]11} "Person™ means an individuals associations
partnersnips corporations state agencys political
subdivisiony the United States or any agency thereofs or any
other entitys

€334L12) "Political subdivision®™ means any countys
incorporated city or towns public corporations or district
created pursuant to state law or other public body of the
state empowerad to appropriate water but not 2 private
corporationy associationy or groupe

++23113) "Siurry* .means a mixture of water 2nd
insolunle materiale.

. ++39(14) "Waste" means the unreasonable lass of water
through the design or negligent operation of an
appropriation or water distribution facility or the
apulication of watar to anything but a beneficial use.

tE43£15) "Hater"™ means al1 water of the states surface
and subsurfacee regardless of its character or manner of
occurrencey including but not limited to geothermal watery
di ffuse surface waters and sewage effluent.

¢x5¥L18) "Water division® means a drainage basin as
defined in 3-7T-102.

t:63£{11) "vater judge™ means a judge as provided for in
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Title 34 chapter 7.

tEFyL18) "Water master™ means a master as provided for
in Title 3, chapter T

tE8YL12) "Well® means any artificial opening or
excavation in the groundsy however made, by which groundwater
is soujht or can be cbtained or through which it flows under
natural pressures or is artificially withdrawna"

Section 13« Section B5-2-311y MCAs is amended to read:

®3%-2-311. Criteria for issuance of permite (1) The
department ors__in_ap_application under suBsection (2)s the
Board shall issue a permit if:

€¥¥la)l there are unpappropriated waters in the source
of supsly:

ta¥li)} at times when the water can ba put to the use
proposed by the applicant;

td¥Lii}) in the ampount the applicant seeks to
appropriate; and

fe¥f{ijii) throughout the perind during which the
applicant seeks to Aapprapriates the amount requested is
availibles

t2%4Rl the rights of a prior appropriator will not be
adversely affected;

£3¥(c)l the proposed means of diversions constructiony
and o2eration of the approprigtion works are adequate;

t¢¥{d) the proposed use of water is a beneficial use;

-22~-
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t5¥ie}l the proposed use will not interfere
unreasonably with .other planned uses or developments for
which a permit has been issued or for which water has been
resersad;

1£l_the__peagposed _use is consistent with.tie policies
sel_forth_dn subsections (1) fDeough.(il). of _85z1-101s. the
State waterl flapns qod the healihs welfores and safery of ihe
citizezps_of the statel

LQ)__io. the. tase. 0f a3 propesed eoergy iodusirial uses
the_application is_for low-quality watec_.or _the_ applicaot
bas_.shown_that_ use. of low-quality Watgr ls_not_sconomically
feasiblei

€63l an applicant for an appropriation of 104000
acre-feet a yéar or more and 15 cubic feet per second or
more praves by clear and convincing evidence that the rights
of a orior appropriator will not be adversely affected;

t¥3L{1]l except as provided in subsection ¢&¥ {hly the
applicant proves by substantial credible evidence the
criteria listed in subsections ¢t} fa) through 5} Lgl.

tel-_ln_go_application for_ g pecmit for use of water_ io
a__water. _wackefing. _plan. _pursuant _to_ {secticn Tle . _the
deparipent_ fusi.qouply. witb_.the.provisions.ef subsection
11la__Uppo__a _deteraipazion. _that. .. the . department .Has..so
compliede . tbe boacd shall. issug the permite A permit issued
under, this_subsection may uok e isswed for.a pepiod-of_wots
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than._43_yearsa-sublect to recewal under tbis-sectiops."

MEW_SECIIONs Section l4e Ospartment to administer
studye {1} The department of natural resources and
conservation shall conduct a study of water marketing issuas
in conjunction with the water resources oversight committea
provided for in section 21

(7} The study must include Hut is not limited to an
examination of the following:

{a) the present in-state demands an water far
domesticy, municipaly agricultural, industrialy and other
beneficial uses;

() projections of future demands over the next 50
years on water for In-state domesticye municipals
agricylturaly industriales and other beneficial uses;

(c) the economic impacts of water marketing;

{d) the environmental impacts of water marketing;

(e) the economic impacts of energy industrial uses of
water;

(f) the environmental impacts of energy industrial
uses of waters

(q) @& comparison of the costs of transportation by
railrrad with the costs of transportation by coal slurry
pipeline; and

{h) ather related issues.

(3) The department shall report the results of the

—24-
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study to the 49th legislature or to a special session of the
legistature called for the purpose of 1legislative
ratlfication of water marketing pursuant to ([section Tly
whichever occurs firste

Lection 15. Section 75-20-104y ™LAy i5s amended to
read:

"15-20-104. Definitions. In this chaptersy unless the
context requires otherwises the following definitions apply:

(1) ®Addition thereto™ means the installation oOf new
machinery and eguipment which would significantly change the
conditions under which the facility is cperated.

(2) mapplication® means an application for a
certificate submitted in accordance with this chapter and
the rules adopted hereaunders

{3) "rAssociated faciltities"® includes out is not
Timited to transportation links of any kindy anueducts.
diversion damss transmission substationss storage pondss
reservoirses and any other device or equioment associated
with the production or delivery of the energy form or
product produced by a Facilitys except that the terwm does
not include a facility.

{4) “Board™ merans the board of natura®! resources and
conservation provided for in 2-13-3392.

(%) %Board of bhealth® means the board of health and

enviranmental sciences provided for in 2-15-2104.
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(6) "Certificatew means the certificate of
envirormental compatibility and public need issued by the
board wunder this chapter <that s required for the
construction or operation of a facilitye

{7) "Commence to construct™ means:

{2} any clearing of landy excavationy constructionrs or
other action that would affect the environment of the site
or roste of a facility but does not mean changes needed for
temporary use of sites or routes for nonutility purposes or
uses in securing geological datay including necessary
borings to ascertain foundation conditionsi

(b) the fracturing of underground formations by any
means If such activity is reltated to the possible future
develspment of a qgasification facility or a facility
employing geothermal resources but does not inctude the
gathering of geoiﬁgical data by boring of test holes or
other underground explorationy investigations or
experimentations;

{c) the commencement ¢f eminent domain proceedings
under Title 70+ chapter 32y for land or rights-of-way upon
or ovar Ahicn a facility may be constructeds

[d) the relocation or upgrading of an existing
facility defined by (b) or {c) of subsectien {10)s including
upgrading to a design capacity covered by subsection

[10){v)+ except that the term does not include normal
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maintanance or repair of an existing facilitye.

(3} “"Departaemt™ means the department of natural
resources and conservation provided for in Title 2, chapter
15y nart 33.

(%) *"Department of health" wmeans the department of
heattn and environmental sciences provided for in Title 2.
chapter 154 part 2le.

{10) ™Facility®" means:

{a} except for crude oil and natural gas refineries,
and facilities and associated Ffacilities designed for or
capable of producings gatherings processings transmitting.
transportingy or distributing crude 6i1 or natural gass and
those facilities subject ¢to The Montana Strip and
Underground Mine Reclamation Acts each plante units or other
facility and associated facilities designed for or capable
ofz

(i) generating 50 megawatts of electricity or more or
any addition therete (except pollution coentrel facilities
approved by the department of health and environmental
sciences added to an existing plent} having an estimated
cost in excess of $I0 milliaens

{ii) producing 25 million cubic feat or more of Qgas
derived from coal per day or any addition thereto having an
estimated cost in excess of $10 williong

(iii) proaucing 25,000 batrels of Jliguid hydrocarben
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products per day or more or any addition thereto having an
estimated cost in excess of %10 millions

{iv) enriching uranium minerals or any addition thereto
having an estimated cost in excess of 3!0 mlllion; or

[v) wutilizing or converting 5002000 tons of coal per
year or more orf any addition thereto having an estimated
cost i excess of $10 million;

{b) each electric transmission 1line and associated

facilities of a design capacity of more than 69 kilovoltse

except that the terw does not include an electric
transmission line and associated facilities of a design
capacity of 230 kilovelts or less and 10 miles or Jess in
Tength;

{c) each pipeline and associated facilities designed
for or capable of transporting gas (except for natural gas)s
watery or liquid hydrocarbon products from or to a facility
located within or without this stafe of the size indicated
in subsection (l0)(2a) of thfs sectiang

Ld) .aach pipeline._and_associated facilities daasigned
for._or__capablg _of _trapnsporting. ._cgal . sluccys. haxing an
estimated gost io excess.of_ 310 millioni

td43{a}l any use of geothermal resourcess including the
use of underground space in existence or to be createdy for
the creationy uses or conversion of energys designed for or

capable of producing geothermally derived power eguivalent
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to 25 =million Btu per hour or more or any addition thereto
having an estimated cost in excess of $750,4000;

fe¥(f} any underground in situ gasification of coale.

(11) *"Person™ means any individualy groups firms
partnerships corporationy cooperatives associations
goverament subdivisions government agencys local governments
or othar organization or entitys.

(12) "Transmission substation™ means any structures
devices or equipment assemblager commonly located and
designed for voltage regulations clrcuit protectione or
switching necessary for the construction or operation of a
proposed transmission lines

(13) "Utility™ means any person engaged in any aspect
of the productions storaqey salesy delijverys or furnishing of
heats electricitys gass hydrocarbon productsy or enerqy In
any farm for ultimate public use.™

Sz¢ction 16 Section 75-20-301y MCAsy is oawmended to
reads:

"75-20-301l. Decision of bpoard -- findings necessary
for cartifications {1} Within 60 days after submission of
the rea2commended decision by the hearing examinery the board
shall make complete findingsy issue an opinions and render a
decision upon the recerde either granting or denying the
application as. filed or granting it upon such termssy

conditionsy or modifications of the constructionsy operationy
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or maiatenance of the facility as the board considers
approoriate.

{2} The board may not grant a certificate ejther as
proposed by the applicant or as modified by the board unless
it shall find and determine:

(a) the basis of the need for the facilitys

{b) the nature of the probable environmental impact:

{c} that the Ffacitity represents the minimum adverse
envirznmental impacts considering the state of available
technology and the nature and economics of the various
alternatives;

(d) each of the criteria listed in 75-20-503;

(e} in the case of an electricy Aqase or liguid
transmission line or agueduct:

(i) what party 1if anys of the line or aqueduct shall
be located underground;

(ii) that the facility is consistent with regional
plans for expansion of the appropriate grid of the utility
systess serving the state and interconnected utility
systens;i and

{ifti) that the facility will serve the interests of
utility system economy and reliability;

{f) that the location of the facility as proposed
conforms to applicable state and local laws and regulations

issued thereundery except that the board may refuse to apply
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any 1>cal law or regulation if it finds thats as applied to
the proposed facilityy the law or regulation is unrfeasconably
restrictive in view of the existing technologye of factors
of cost or economicses or of the needs of consumersy whether
Tocated inside or outside of the directly affected
goverment subidivisions;

{3y that the facility will serve the public interest,
conveniencey anhd necessitys

(h) that the department of health or board of health
have issued a decisions opimiony ordery certifications or
permit as required.-by 75~20-~21643)% and

(i) that the wuse of public Tandgs for Jlocation of the
facility was evaluated and public lands were selected
whenever their use is as economically practicable as the use
of private lands and compatible with the environmental
criteria listed in 75-~20-503.

{3) In determining that the facility will serve the
public Interests conveniencer and nacessity under subsection
{2)tg} of this sections the board shall censider:

{(e) the items listed in subsections {2)(a) and (2)(b)
of this section;

{b} the benefits to the applicant and the state
resulting from the propssed facllity:

fc) the effects of the economic activity resulting

from the proposed facility;
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(1) the effects of the proposed facility on the public
health, welfare, and safety;

{2} any other factors that it considers relevante.

{#) Considerations of needs public needy or punlsc
convelience and necessity and demonstration thereaf by the
anplizant amal} apply only to utility facilities and_dg. _not
apply tp facilities gefined_in_15-20-104{101id)-"

Saction 17« Section 75-20-2169 MCAs is amended to
read:

"T5-20~-216« Studyes evaluationy and report on proposed
fFacility =~- assistance by other agenciese. (1) After receipt
of an applications the department and department of health
shall within 90 days notify the applicant in writing thats

() the application is in compliance and is accepted
as conplete; or

(b} the application is not in compliance ana list the
deficiencies thereini and upon correction of these
deficiencies and resubmission by the applicanty the
department and department of health shall within 30 days
notify the' applicant in writing that the application Is in
compliance and is accepted as complete.

(2) uJpon receipt of an application complying with
15-20-211 through T5-20-215+ and this sections the
department shall commence an intensive study and evaluation

of the proposaed facility and its effectsy considering all

-3z-
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applticable criteria Jisted in 75-20-301 and 75-20-503 and
the d2partment of health shall commence a study to enable it
or the board of health to issuas a decisions opiniony ardery
certificationy or permit as provided in subsection (3)e The
department and department of health shail uses to the extent
they consider applicable, valid and useful existing studies
and reports submitted by the applicant or coapiled by a
state or federal agency.

{3) The department of hea]th shall within 1 year
follosing the date of acceptance of an application and the
toard of health or department of healthy if applicables
within an additional 6 months issue any decisiony opiniony
orders certificationes or permit required under the iaws
administered by the department of health or the board of
nealth and this <chaptere The department of health and the
brard of health shall aetermine compliance with all
standardse permit requirementss and implementation plans
under their jurisdiction for the primary and reasonable
alternate 1locations in  their decisiony opiniony orders
certifications or permite - The decisions opiniones orders
certifications or permity with or without conditions, is
conclusive on all matters that the department of health and
board of heatth administery and any of the criteria
specified in subsections (2) through {7) of 75-20-503 that

are a part of the daterminations made under the laws

—-33=

i0
11
12
13
14
15
15
17
18
19
20
21
22
23
2%

25

LL 0406701

administered by the department of health and the hoard of
heatth. Al though the decisions opinionsy orders
certifications or permit issued under this subsection is
conclusives the board retains authority to make the
determination required under T5-20-301(2)({c)« The decisiany
opinions orders certification, or permit of the department
of health or the board of health satisfies the review
requirements by those agencies and shall be acceptable in
tieu of an environmental impact statement under the Montans
Environmental Policy Act. A copy of the decisions opiniony
ordersy certifications or permit shall ba served wupon the
departwent and the board and shall be utilized as part of
their final site selection processe Prior to the issuance of
a pretiminary decision by the department of health and
pursuant to rules adopted by the board of healthy the
department of nealth shall provide an copportunity for public
reviea and comment.

[#) Within 2Z months following acceptance of an
application for a facility as defined in {a) and +d} [8} of
75-20-104(10} and for a facility as defined in (b) and-~te}
througn. . _(q) of 75-20-104{17) which is more than 30 miles in
Tength and within 1 year for a facility as defined in ({b)
and--tcy through_ _(d} of 75-20-1C4(10) which is 30 miles or
less in lengthy the department shall make a report to the

board which shall contain the department®s studies,

—34-



L T

[+

10
11
1z
13
1%
15
16
17
18
19
20
21
22
23
24

-25

LC 0406/01

evaluationss recommendationss other pertinent documents
resulting from its study and evaluation, and an
environmental impact statement or analysis prepared pursuant
to the Montana Environmental Policy aActs if anys If the
application is for 2 combination of two or more facilitiesy
the department shall make its report to the board within the
greater of the Jengths of time provided for in this
subsection for either of the facilities.

{5) The departments of highways; commerce; fishe
wildlifes and parkss; sﬁate Tands; revenue; and public
sarvice requlation shall report to the department
information vrelating to the impact of the proposed site on
each department®s area of expertisee The report may include
apinions as to the advisability of grantings deanyings or
modifying the certificates The department shall allocate
funds obtained from filing fees to the departaments making
reports to reimburse them for the costs of compiting
informatlion and issuing the required report.”

Section 18. Section 75-20-218s MCAy is amended to
read:

*75~20-218« Hearing date -- location -- department to
act as staff -— hearings to be held jointlye (1} Upon
receipt of the department's report submitted under
75~20-216+ .the board shall set . date for a hearing to begin

not nrore than 120 days after the receipt. Except for thase
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heariangs involving applications submitted for facilities as
defined in (b} end--te} through_ _gdl of 75-20-104{10)+
certification hearings shall be conducted by the board in
the <county seat of Lewis and Clark County or the county in
which the facility or the greater portion therzof is to be
locatede

{2} €Except as provideq in 75-20~-221{2)+ the department
shall act as the staff for the board throughout the
decisionmaking process and the board may request the
department to present testimony or cross—-examine witnesses
as the board considers necessary and approp;iate-

{2) At the request of the applicanty the department of
health and the board of health shall hold any required
permi:  hearings required wunder laws 2dministered by those
agencies in conjunction with the board certification
hearinge In sugh a conjunctive hearing the time periods
established for reviewing an application and for issuing a
decision on certification of 2 proposed facility under this
chapter supersede the time periods specified in other Tlaws
administered by the departmen£ of health and the board of
healthe®

Section 19. Section 75-20-303, MCAy is amended to
reads:

"T5-20-303«. Opinion issued with decision -- contents.

(1) Tn rendering a decision on an application Ffor a

Bk £
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certificates, the board shall issue an opinion stating its
reasons for the action taken.

{2) 1If the board has found that any regional or Tlocal
13w or regulation uﬁich would be otherwise applicable is
unreasonably restrictive pursuant to 75-20-301(2)(f)s it
shall state In its opinlon the reasons therefore.

(3} Any certificate issued by the board shall include
the following:

{a} an eavironmental evaluation statement related to
the facility being certifieds Tﬁe statement shall include
but not be limited to analysis of the fellowing information:

{i) the anvironmental impact of the proposed facility;

{ii) any adverse environmental effects which cannot be
avolided by issuance of the certificate;

t{iii) problems and objections raised by other federal
and state agencies and interested groups;

{iv) alternatives to the proposed facilityi

(v} a plan for monitoring environmental effects of the
proposed facilityi and

{vi) o time limit as provided in subsection {4}y during
which construction of the facility must be completed;

{b) a statement signed by the applicant showing
agreement to compty with the requirements of this chapter
and the conditions of the certificate.

(%) The board shqll issue as part of tha certificate
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the following time 1limits during which construction of a
facility must be completed:

ta) For a Facility as defined in (b}a_[C)s OF tey L4
of 715-20-104¢F+[1D1) that is more than 30 miles in lengths
the time limit is 10 years.

{b) For a facility as defined in (b)a_fc)a or 43y (d}
of 75-20-104¢%3{10) that is 30 miles or less in lengths the
time Yimit 1s 5 years.

{c) The time limit shall be extended for periods of 2
years each upon a showing by the applicant to the baard that
a gaod faith effort is being undertaken to complete
canstructions Under this subsections a good faith effort to
complete construction includes the process of acquiring any
necessary state or federal permit or certificate for the
facitity and the process of judicial review of any such
permit or certificates

(5) The provisions of subsection (&) apply +to any
facility for which a certificate has not been issued or for
which construction Is yet to be commenced.™

section 20. 3Section 75-20-304, MCA, is amended to
reads:

n15-20-304, Haiver of provisions of certification
procaedingss (1) The board may waive compliance with any of
the o>rovisions of 7T5-20-21& through T5-20-222+ T75-20-501,

and this part if the aprlicant makes a clear and convincing

-3 -
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showi1j to the board at a public hearing that ar immediatey
urgent need for a facility exists and that the applicant did
not have knowledge that the need for the facility existed
sufficiently in advance to Fully comply with the provisions
of 75~20-216 througyh T5-20-222, 75-20-501l»s and this part.

{2}y The board may waive compliance with any of the
provisions of this chapter upon receipt of notice by a
utitity or person subject to this chapter that a facility or
asscciated facility has been damaged or destroyed as a
result of fires floods or other natural disaster or as the
result of insurrectiony wars or other civil disorder and
there exists an Iimmediate need for construction of a new
facility or associated facility or the relocation of a
previsusly existing faclility or associated facility in order
to promote the public welfare.

{3) The board shall waive compliance with the
requirements of subsections (2)(c)s (3)(b)e and (3)(c) of
75-20-301 and 75-20~-501{5) and the requirements of
subsections (l)(a){iv) and {v) of 75-20~21ls T5-20-216(3).
and - 75-2G-303{3)(a)(iv) retating to consideration of
alteriative sites if the applicant makes a <clear and
convitcing showing to the board at a public hearing that:

(a} a proposed facility will be constructed in a
county where a single employer within the county has

permanantly curtailed or ceased operstions causing a lass of
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250 or more permanent jobs within 2 years at tﬁe employer®s
vperations within the preceding 10-year period;

(4) the county and municipal governing bodies in whose
durisdiction the facility is proposed to be located suppart
by resalution such a waivers

{c) the proposed facility will be constructed within A
15-mile radius of the operations that have ceased ar heen
curtailed; =nd

(d) the proposed facility will have a beneficial
effect on the economy of the county in which the facility is
praposzd to be located.

(4) The waiver provided for in subsection (3) apnlies
only to permanent job 1losses by a single employer. The
warver provided for in subsection (3) does not apply to jobs
of a ramporary or seasonal natures including but not limited
te construction jobs ar job Jlosses during Jlabor disputes.

(3) The waiver ﬁrovided far in subsection {(3) dnes not
apply to considefation of alternatives or minimum adverse
enviranmental impact for a Facility defined in subsections
{10){D)+r (c)e (d)e ([(2)s orf £} (E) of 75-20-104s for an
associ ated facility defined in subsection (3) of 75-20-106,
or for any portion of or process in a facility defined in
subsection (10){a) of 75-20-104 to the extent that the
process or portion of the facility is not subject to a

permit issued by the department of health or board of
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healths

(5) The applricant shall pay all expenses required to
process and conduct a hearing on a waiver request under
subsection (3)e. Howeversy any payments made under this
subsection shall be credited toward the fee paid wunder
75-20-215 to the extent the data or evidence presented at
th2 h2aring or tne decision of the board under subsection
{3} can be wused in making a certification decision under
this Chapters

(7) The hoard may grant only one waiver under
subsections (3) and (4) for each‘permanent loss of jobs as
defined in subsection (3)(a)."

Section 2l. Section 75-20-1202s HMHCAy is awmended to
read:

HT5-20-120?. Definitions. As wused in this part and
75-20-201 through 15-20-203y the following definitions
apply:

(L) (23) ™Nuclear facllity®™ means each plants unite or
other facility designed forey or capable of.

(iY generating 50 megawatts of electricity or more by
means of nuclear fissions

{ii) convertinge enrichings fabricatings or
reprocessing uranium minerals or nuclear fuelsy or

{iii} storing or disposing of radioactive wastes or

materials from a nuclear facilitys;
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(2) *nuclear facility» does not include any
smali-scale facility used solely for educationals researchs
or mzdical purposes not connected with the commercial
generation of energy.

{2) PMFacilitys" as defined in 75-20-104¢#9(10) is
furtner defined to include any nuclear facility as defined
in subsection {(1){a}) of this section."

MEM_SECTIQNs Section 22. Water resources oversight
committee -- estahlishment -- appointment -~ organizations.
{l) There is a water resources oversight comaittee.

(a) The speaker of the house and the committee on
committees of the senate shall each appoint four members of
their respective house to serve on the committess No more
than two members from each house may be from the same partye.

{p) Committee members shatl elect a chairman and
vice~chairman from among their number.

{c) Committea members are entitled to compensation and
expenses as provided in 5-2-302.

{2) The water resources oversight committee shall work
with and averser the efforts of state agencies charged with
the r2sponsibility of developing and managing the state’s
water resourcesy including the study of water marketing
issues provided for in [section 14] and the water
development program provided for in Title B5s chapter 1.

fhe committee m3y study any other issues related tc water
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develaoment anpd conservation as its medibers consider
important to the people of the stata.

{3) The committese may make such recammendations to
agencies and the legistature relating to water marketing,
water developmesnty orFr water conservation as it considers
necessarys. The recommendations may include proposals for
legisTation.

{4) The committee may continue the work of the
pravious water resources oversight committee of overseeing
the implementation of the water rights adjudication system
provided for Iin Title 85, chapter 2.

{5) The committee may arrange with the 1legislative
council to l receive support servicess subject to the
limitations of funds available for that purposes

1&&_5@;11Q3, Section 23. Appropriations (1) There is
appropriated to the department of natural resources and
conservation $SD¢QDD from the general fund for the purpose
of funding the study conducted under {section L4}

[2) There is appropriated to the legistative council
$15¢000 from the general fund for the purpose of supoorting
the activities of the water resources oversight committee.

MEM _SECIION. Section 24. fRepealer. Section 85-2-104y
MCAy is repealed.

BEH_SECIIONs. Section 25« ctCodification instructiope

Sectipns Ty 8y and 22 are intended to be codified as an

-43-

16

11

LC 0406701

integral part of Title B85 chapter 1y part 24 and the
provisions of Title 85y chapter ls apply to sections T¢ 3y
gnd 22

MEM. SECIIQNs Section 26, Severabilitye If a part of
this act is invalids a1l valid parts that ara severabie from
the isvalid part remain in effects If a part of this act is
invalid in one or more of its applicationss the part remains
in effect in all valid applications that are severable from
the invalid applicationse

MEM _SECTIONs Section 27« Effective date, This act is
effective on passage and approval.

~End=



