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T ENTIALED: "AN ACT To AUTHORIZE»

DEPARTHENT OF NATURAL RESOURCES AND CONSERVATION; TO
AUTHO2I2E A STUDY OF WATER MARKETINGy ESTABLISH A HATER
RESOURCES OVERSIGHT COMMITTEEs AND APPROPRIATE MONEY FOR
THOSE PURPOSES] TO ESTABLISH A WATER MARKETING ACCOUNT; TO
REQUIE THE OEPARTHENT AND BOARD OF NATURAL RESOURCES AND
CONSERVATION TO EXERCISE THEIR PUBLIC TRUST RESPOMSIBILITIES
IN ISSUENG PERMITS AND MARKETING WATER; AMENDING SECTIONS
15-20-104s B85-1-101s 85-1-102s 85-1-121y 85-1-202s B5-1~20%,
85-1-205y 85-2-104y AND 85-2-3kly MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE 1T ENAGTED BY THE LEGISLATURE OF THE STATE OF MONTANA:S
section 1« Section B85-1-101y MCAy Iis amended to read:
*85-1~10l. Policy considerationse It is hereby

declared As follows:

{i) The general welfare of the people of Montanar in
view 5F the state®s population growth and expanding economys
requiras that water resources of the state be put to aoptimum
teneficial use and not wasted.

(2% The public policy of the state is to promote the

/;]{er - -
FACILITATEs AND EFFECTUATE THE MARKETING OF WATER BY THE
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conservations developmenty and beneficial use of the state's
water resources to secure maximum economic and social
prosparity for its citizens.

(3) The state, in the exercise of its sovereign power,
acting through the department of natural resources and
conservatlon: shall coordinate the development and use of
the water resources of the state $o as to effect full
utilizations <conservationy and protection of its water
resourcess

{%) The develouyment and utilization of water resources
and the efficienty economic distribution thereof are vital
to the people in oarder to protect existing uses and to
assur2 adequate future supplles for domesticsy Industrialse
agriculturals ang other beneficial usess

{5) The water resources of the state must be pratected
and conserved to assure adequate supplies for public
recreztional purposes and for the conservation of wildllfe
and ajuatic lifed 7

(6) The public interest vrequires the constructions
operations and maintenance of a system of works for the
conservations development, storagey distributions anu
utilization of waters which constructiony operation, and
maintenance is a single object and is in all respects for
the w@elfare and benefit of the people of the states

(7)) It i3 necessary to ceordinate localy statey and

. INTRODUCED BILL
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federal water resource development and utilization plans and
projects through a single agency of state governmente the
department of natural resources ana cosiservation.

(8) The greatest economic benefit to the people of
Montata can be secured only by the sound coordination of
develdpment ahd utilization of watar resources with the
develapment and wutilization of all other resources of the
states

(3) Any attempt to gain control of or speculate an
large auantities of surface pr ground water of the state of
Hontasa is pot in the interest of the people and is tao be
restricteds.

139) The .warketjgg of water from_storage facilities by
the_stale_js-coasistaont with_sound _wager _consegvatioo__and
develegrent _ if_..exluting, . watef. rights__ace..agequately
protected and foresecable future water dewands_are  provided
fors

¢+83{11) To achieve these objectives and to protect the
waters of Montana from diversion to other areas of the
nationy it is essential that a comprehensives coordinated
multiple-use water resource plan be progressively
formul atedy to be known as the “state water plan™.*

Section 2. Section 85-1-~102y MCAy is amended to read:

"g5-1-102. Definitionss Uhless the context requires

other+ises in this chapter the foldlowing definitions apply:
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{1} “Beoard®™ means the board of natural resources and
conservation provided for in 2-15-3302.

(2) "Cost of warks™ means the c¢ost of c¢onstructionj
tha czost of all landss propertys riyhtsSs easemantss and
franchises acquired which are deemed necessary for the
construction; the cost of all water rights acquired or
exercised by the department in connection with those works;
the cost of all machinery and equipmenty financing chargess
interest prior to and during construction and for a period
not axceading 3 years after tne completion of construction;
cost of engineering and jegal expensesy pltanse
specificationsy surveyse estimates of costy and other
expens=s necessary ar incident to determining the
feasibility or practicability of any project; administrative
expensz; and such other eaxpenses as may be necessary or
incident to the financing herein authorized and the
construction of the works and the ptacing of the same in
operatione

{3) v"Department” means the department of natural
resodrcas and conservation provided for in Title 2¢ chapter
15+ part 33.

L{4)._tEnccrgy_industry use®™ meaps the yse of water as o
omzdiue for carpying.coal or_gther epergy.minerals_or-the use
of __wptec._in _the_ _exiraction _or refining of coal or other

energy zinarilse
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L3} __REpergy_industry. usgr”_ _means--a.. natural _persods
Licws __pacrtnershine _associptions syndicates. . corporations
Joiont veotures public entltys or state _or__federal _agency
using or_supplying water for energy industey usece

1e)__ZEpergy . _minecals™ __means__ 3oy, .dinegal _fuels
ingluting but_ oot limited to coals lignites.petreleuns__0ils
patural__gas: _uraciums_ .and.. thorium_and aoy cembination.of
miperals. used in_the ocroduction of ensrgys

%4121 “Ownar™ means all individuals, irrigation
districtss drainage districtse flood control districtsy
incorporated companiesy societiess or associations having
any title or interest in any propertiesy rightss easementsy
or franchises to be acquired.

£5313) ™"Private person® means any individual,
associationy partnerships corporations or other
anngovarnmental entity not eligible Ffor loans and grants
under 85-1-&05 but does not include a qovernmental entity
such 231$ an agencys Tocal governments or political
subdivision of the state, the United Statesy or any agency
thereofs or any other governmental entity.

t6¥L2) "ProjJect™ means any one of the works herein
gefined or any combination of sSuch works which are
physically connected or jointly managed and cperated as a
singlz unite

¢¥+L10) "Public benefits® means thase benefits that
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accruz from a water development project or activity to
persons other than the private grant or loan recipient and
that enhance the common well-being of the people of Montanas
Public benefits include but are not timited to recreations
flood controls erosion reductions 2gricultural flood damage
reductiony water quality enhancement, sediment reductions
3CCASS to recreation opportunities, and wildlife
conservatione

111)__2Storage-facilityi.means a_fagility used_to store
Watec_in_sfate. federals or private ownershipa

t8%[12) “HWater development clearance account®™ means a
separate account created by A5-1-51T7 within the bond
proceads and insurance clearance fund of the state treasury
to finance loans wunder the provisions of the water
aevalapment progroam to agenciess local qovernmentss and
political subdivisions of the state, private personss and
any otpner eligible recipients from proceeds of bonds issued
under part & of this chapteras

£93(13) "Water development activity™ means an action or
prodraa  to protect and enhance water-based recreation or to
protect or ennance watar resources for the benefit of
agricultures flood controly or other usesy including but not
limitad to such purposes as the promotion of efficient use
of water in agriculturey the improvement of water guality in

agriculture and othar nonpoint source usesy the protection
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and enhancement of water-based recreations the céntrol of
erosion of streambanks and control of sedimentation of
rivers and streamss and providing greater local and state
control  of Montana water resourcess Hater development
activities may provide any combination of marketable and
nonmarketable benefitsa

Ftd){l4) "Watar development earmarked account® means a
separate account created by 85-1-624 within the earmarked
revense fund of the state treasury for the purposes of the
water development program as set forth in 65-1-604.

¢333413) "Nater development project®™ means a project as
defined in subsection t6) [%21v except that water development
projects are not limited to projects owned or operated by
the dapartment.

£+123L148) "Water development sinking account™ means a
separate account created by 85-1-603 within the sinking fund
of th2 state treasury ts be used as provided in 85-1-619.

¢E33L17) "Horks® means all propertye rightss caszementse
and franchises relating thereto and deemed necessary or
'convenient For their operation and all water rights acquired
or exercised by the department in connection with those
works and includes all means of conserving and distributing
waters includingy without limiting the generality of the
foregoings reservoirse damse diversion canalss distributing

canalss waste canalss drainage canalse dikesy lateral
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ditcnes  and pumping units, mainsy pipelinesy and waterworks
systens and includes atl such works for the conservation:
development, storagey distributiony and wtilization of
watery includging without limiting the generality of the
foregoings works for the purpose of irrigationy floud
preventiony drainages fish and wildlife, recreaticns
development of poweres watering of stocks supplying of water
for publics domestice industrials or other uses and for fire
protection.®

taction 3. Section 85-1-121y MCAy is amended to read:

#35=1-121. Out-of-state use of water. {1l] None of the
waters in the state of Montana shall ever be appropriated,
divertady impoundeds or otherwise restrained or controlled
while within the state for use outside the bnoundaries
thereafs except pursuant—to-ao-petition-to-ond-an—oct-of-the
Yegistature—of-the-state-of-Montana-permitting-—sach——aetien
as__praxided in.  shis_ _sectioa.end Tirle 52a_ghapter.2e Any
appropriations diversions impoundings restrainings or
atitemoted appropriations diversiony impoundinay or
restraining contrary to the provisions of this section shall
be null and wvoide AII-—ofFficersy——agqentasy——asgenciesy-—and
employees-—~af-~the-—~stote--are--prohibited--from—knawinaty
permretinqy-—oidingy-—or-—asststing-~in-—any-—-manner---such
unadtharized-—appropriationy—diverstony-impoundingy-or-athar

restesints It shall pe unlawful for any persons personss or

-f-
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corporations directly or indirectlysy personally or through
agentse officersy or employeesy either to attempt to so
appropriates diverts impoundes or otherwise restrain or
cantral any of the waters within the boundaries of this
state for use cutside thereofs except in accordance with the
terms of this sectione

t2l..None.  _of __fthe __waters in _this__state.  may _be
apergoriateds qiverteds impowaded: or _ctherwise restrained
cr._controlled _while _within the state for use_ oukside_ the
beundaries theceof if_she depactment finds that there s _a
pesd_ Lo _cooserve. _aod. _presecve. water in the state for the
bealsbs.  _welfares_ _or  safety of _its__citizZzense . Such _ a3
detecpination . must _be. made__in_a_bearing. conducted. by fhe
degartapeot_under_the _grocedure esiablished ip_ Title _85i
coanter.2s_jp which the criteria_establisbed in B3-2-311 are
detareinad _before _water .way _ba  appropriateds _diverteds
irpoundeds__or__otherwise _restraioed .or. controlled. while
mithio__the._state_.for _use _outside..tbe.bouadarigs-pf the
statg."

Saction 4. Section B5-1-20249 MCAy is amended to read:

"g5-1—-202. Department actions Subject to hoard
approvals The department may not acquire by 2ppropriation or
othersise a water right or ioterest therein and wmway not
acquira real property or an interest therein (except rights

of access for the purpose of constructions operations or
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mainteznance of works) or mortgage or otherwise create a lien
on th2 same or dispose of in any manner water rights or real
proparty or interest therein without prior approval of the
boards Ihe_departuent may nots. by obtainicg. _a. permir _for
the. bzosficial _use of waser uader Fitle 83s chapter 2e
acquire_rights_to appropriate wakar _for _marketiaog to any
uien_uitngut;zba_ncln:_ann:nxal_nf_tne_hnanﬁ. The department
may not construct or cause to be constructad or contract for
the construction of works or projects without prior approval
of the poarde The department may not toan funds to a person
or water user association for the purpose of constructing or
maintaining works without prior approval of the board."
Szction S« Section 85-1-204y MCAey is amended to read:
"85~1-204, Department powers over state woterse. (1)
Tre dzpartments with the approval of the boarde may selly
Teases and otherwise dispose o2f all waters which may be
impounded under this chapters and the water may be sold for
the purpose of irriqgations development of powers watering of
stocks or any other purpose. DNotwitbstandiog any.other
provision of the laws ibe departoents with_the__appfoval . of
the . Redards may Dy obtainiog_a_permit_for the Ddeneficisl use
aef _watcr_under_ _Title ._33. _chagptec _2s_ _acquire._ rights _to
apuropriake._water _for marketing for_ such_cocsideration and
upder_sucb_teras_aond conditiops_as_ace_fixed by coatract_ _or

instrumept__pf__conxeyangces Yo the extent that it may be

-0~
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necessary to carry out this <chapter ana subject to a
compliance with the other provisions of this chaptery the
department has full control of all the water of the state
not urder the exclusive control of the United States and not
vested in private ownerships and it shall take such stens as
may 32 necessary (o appropriate and conserve the same for
the use of the peoples The authority of the department
conferred by this chapter extends and applies to rights to
the natural flow of the waters of this state which it may
acquirzs with the approval of the boardy by condemnation,
purchasey exchanges appropriations or agrecments

{2} For the purpose of regulating the diversion of
those waters, the department may enter upon the means and
place of use of all appropriators for making surveys of
raspe:tive rights and seasonal needs.

{3} The department may take into consideration the
decraes of the courts of this state having jurisdiction
which purport te adjudicate the waters of a stream or its
tributaries: and a fairs reasonabley and equitable
reconzitiation shall be made between the claimants asserting
rights under different decrees and between decreed rights
and assertad rights of appropriation not adjudicated by any
CAurte

{4} The departments at its discretiansy may hold

hearings relating to the rights of respective claimants
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after first giving such Rotice as it considers appropriate
and make findinos of the date and guantity of apuropriation
and use of all claimants which the department will recognize
and npserve in diverting the waters which it ownsa. The
departaent may police and distribute to the awnaer of th~
recogni zed appropriation the waters due him upon request and
under terms agreed upofie

{S) The departments when engaged in <controlling and
diviaing the natural flow of a2 stream under the authority
granted by this chapters is exerclsing a police power of the
statey and water commissioners appointed oy any <ourt may
not deprive the department of any of the waters owned or
admini stered under ogreement with respective cwnerss The
owner of a prier right contending that the departmant is not
recogiizing and respecting the appropriation may resort to 3
court for the purpose of determining whether ar nnt the
rights of the claimant have been invadeds and the departpant
shall observe the terms of the final decree.

(6) When the department impounds or acquires the right
of anpsropriation of the waters of a stream it may divert or
authorize the diversion at any point on the stream or any
partion thereof when it is don2 without injury to a prior
appropriator.”

MEU_SECTIQNa Section 6e¢ Mater marketing from =storans

facilitiess (1) The department may not acyguire rights to

-12-



10

11

13

14

1k
17
18
L9
20
21
22
23
26

25

LC 1203701

approoriate water for marketing except from a storage
facilitysy either existing or as proposed to be constructed.

(2) The department may not acquire rights to
appropriate more than 50,000 acre-feet of water per year for
the transfer of rights wunder this section for industrial
usasy including but not limited to energy Industry use.

[3} The department may market water as otherwise
provided in this chapter or it may selly grants convey,
assiyns leaser or otherwise transfer water rights or permits
to appropriate water from storage projects to userss
inctuding energy industry usersy for the consideration and
under the terms and <conditions fixed by contract or
instrument of conveyance. A contract may provide that the
transfer is void for fallure to perform any condition of
performancey for breachy for failure of considerationsy or
fer failure to perform any other contractual obligatione If
the department determines that a failure to perform a
copdition of parformance or breach has occurreds it may
revoke the permit evidencing the transfer after compliance
with any notice of breach provision or other condition
precedent to cancellation specified in the contract.

(4} A contract or instrument of conveyance that
transfers water rights or permits to appropriate water from
storasje wnder this section must require that water for such

baneficial use in this state as the department may determine

-13-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 1203,0%

be made available from a water storage project or from along
the route of such a project in this states in such amounts
as the department may determine up to a maximum of 25% of
the capacity of any privately owned projects to any user in
this states upon payment by such user of all costs of
tapping into and removing water from the projectes

{5} The department may acquire rights to appropriate
water under this section for a term not to exceed 40 years.
The tzrm may be extended upon a redetermination of the
criteria set forth in 85-2-311 without loss of priority
dates A transfer of a permit or a right te appropriate water
under this section pursuant to a contract or other
instruaent of conveyance may not be for a term greater than
40 yearsy subject to renewal upon such terms and conditions
as provided by this section and the contract or instrument
of corveyantea.

(6) AN environmental impact statement must be prepared
by th= department priar te the transfer of a water right or
permit under this sections The department shall! comply with
the provisions of the Montana Environmental Policy Act prior
to tne transfer of a water right or permit under this
sectinne The transferee shall pay all costs associated with
compliance with the act. Except as provided in this chapters
the provisions of 845-2-124 are controlling.

(1) No contract or instrument of conveyance for the

-1"’_
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transfer of water vrights or permits to appropriate water
from storage under this section is wvalid until ratified
pursuant to a petition to the legislature and an act of the
ltegist ature approving such a transfers

(d) The department may not transfer a water right or
permit under this section for energy Industry use until:

T2y July 1y 1987; or

(0} an enviroenmental impact statement has been
completed wunder subsection (6) and submitted to the
legislature for its reviews

NEW_SELTIDN. Section 7. Water marketing account. {1)
There is established & water marketing account in the
earmarked revenue funde Funds accruing to the department
under contract or instrument of conveyance for beneficial
use >Of water under [section 6] or from such other source as
may be provided by Jaw must be depositad in the water
marketing accounts Income and interest from investment of
the money in the water marketing acfount must be credited to
the accounte

(2) Funds accruing to the department and deposited in
the water marketing account are allocated as follows:

{a} A1l funds are committed for the construction or
rehabil itation of water marketing storage facilities.

{b} Funds remaining after appropriaticn each bienniun

under subsection (a) are allocated in the following
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pertentages of the remaining balance:

{i) 50% to the water development earmarked account to
be used for any of the purposes described in 85-1-604(3};

{ii) 25% to long-range soil and water conservation
programs;

{iii}) 252 to the general fund of the state.

Section 8. Section 85-1-20%y MCA, is amended to read:

WB5-1-205. Acquisition of water in fere-Peck-Reservoir
a__ federal __resecygire The departmant may acquire water or
water _storage by purchase option or agreement with the
federa) government from the-Fort-Peck-Reservoir any fedaral
reserxelc for the purpose of saley rents or distribution for
industrial wuse gor_other uses In such casesy the department
is not required to construct any diversion or 2appropriation
facllities or workse: and it may sells renty or distribute
such water at such rates and under such terms and conditions
as it considers appropriates"

Section 9. Section B5-2-104y MCAs is omended to read:

"g5=-2~10%« Slurry transport of coala {1} The
tegislature finds that the use of water for the slurry
transpart of coal +3 may.te detrimental to the conservation
and protection of the water resources of the state. Ibe
legislature_flods that _the use of water for slurcy_transport
nf._coal__threatens _to deplete HMontana's water. resquices o
the. significant__detriment__of __exisilog ..aond. _prajsckad

-l&=-
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saricultucrals municipale_recreationals_and other uses and of
wildlife . and aguatic habitats Ihe legislature furtber finds
that.the use of water for the slurcy transport of _goal _may

foreclose .the optlons of the psople of this. state to utilize
watec for their furure benefigial purpasesas

{2) Fhe——use-of-water-for-the-sinrry-transport—of-cont
+s-nrot-a—beneftetat-use-of-watere Ihe _depacrtsept. _may _not
ah:sn:__n:__ntnszulss-.:akn.anx_actinn_nnﬂan.aunlinaxlau.ﬁnz
the use_of water for the slurcy transport_of cgoala_ecxcepi as
provided in {section 6Ja_until July 1s 1987a"

Section 10. Section 8%5-2-311y MCAy s amended to read:

®p5-2-311. Criteria for issuance of p2rmite 41} The
department shall issue a permit if:

t#¥fa) there are unappropriated waters in the source
of supply:

ta¥{i)l 9ot times when the water can be put to the use
proposed by the applicant;

to¥{iil in the amount the applicant saaks to
appropriate; and

tepiiil) throughout the period during which the
applicant seeks to appropriates the amount requested is
available;

t24(h} the rights of a prior appropriétor will not be
adversaly affected;

+3¥1c} the proposed means of diversions construction,

-1 7—
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and oparation of the appropriation works are adequate;
+4YL{d) the proposed use of water Iis a beneficial " usa;
t%¥(e) the proposed use will not interfere
unreasonably with other planned wuses or developments Ffor
which a permit has been issued or for which water has been
reserved;

Lf})._the progosed use of water is. reasanahles _Is__not
contracy .io _the .policies. _and _objectives _gstablished in
subsections (1) . _through _49) _of §5-1-101. _and__is___noot
etherwise__detrimeptal_ _to _ihe_public.welfacea Ihe criteria
lizted_in._this_subsection (f)}_ _apgly _qoly_ Lo _applications
doyolying the use of 34000 or more. acre-feet of waker a year
and_12_oc.aore_cubic feet a second of wateri.and

t6)--an---appiicant~—for--an--appreopriatisn—of--18,808
acre~feet-a-year-or-more-and-i5-cubie--feet--per—sccond--or
nora-nraves—by-clear-and-convineing-evidence~that-the-—rights
of-a-arior-sppropeiator-witi~net-be-adversely-affecteds

£F3{g) except as provided In subsection {6¥%-£2Z)s the
applicant proves by substantial <¢redible evidence the
criteria listed in subsections t+¥ (a) through 59 L£} of
this_subsection 1)«

£2)__An__applicant_ _for__an _appropciation _of . 10:000
acrezfget _a year or mace and_ 12 cubic _feer a_second or.more
gust_nrowe by cleac_and_coovincing. evidence that the. rights
of .2 orior azonropriator will not_be adversely affecteds

-18~
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{3)._For..aboroptiations  of _water for use oytside the
poundacies. of the states the departpent_sball conditicn_ the
necoit.__gor . authorization. for use of water for a_term not ta
exceed s0_years. subject to regswal _upgo._a- . bearing .aod
Ledeterpination . of .the . criteria listed in.subsectign {1}z

iloclwling subseckion (Ff}. regacdless of the awounts_ . volumes
or_ rate_af diversioo."

HEW.SECTIONe Section 11. Department to administer
studys (1) The department of natural resources and
censervation shall ¢onduct a Study of water marketing issues
In conjunction with the water resources oversight committee
provided for in [section 12}.

{2) The study must include but is not limited to an
examination of the following:

{a) the present in-state demands on water for
domesticy municipals agricuituraly industrials and other
beneficial dses;

{b) projections of future demands over the next S0
years on water for in-state domasticy municipals
agricultturals industrial, and other beneficial uses:

{¢c) the econcmic impacts of water marketing;

(d) the envirommental Fkpacts of water marketing;

{e} the economic Impacts of energy industrial uses of
water;

{f) the environmental -Flipacts of anergy industrial
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uses of waters

(g) a comparison of the costs of transportation by

‘railroad with the costs of transportation by coal slurry

pipeline; and

(h] other related Issyes.

{3) The department shall report the results of the
study to the #%th legislature or to a special session of the
Tegislature called for the purpose of legistative
ratification of water marketing pursuant to [section 7],
whichever cccurs firste

NEW _SECTION. Section 12. wWater resources oversight
committee - establ ishment - appointment -
organizations. (1) There is a water resources oversight
committees

(a)} The speaker of the house and the committee on
committees of the senate shall each appoint four members of
their respective houses to serve on the committees HNo more
than two members from each house may be from the same partye

(b} Committee members shall elect a chairman and
vice-chalrman from among their numbers

{c) Committee members are entitled to compensation and
expenses as provided in 5-2-30Z.

{2) The water resources oversight committee shall werk

with and oversee the efforts of state agencies charged with

the responsibility of developing and managing the state’s
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water resourcess including tha study of water marketing
issues provided for in [section 11] and the water
development program provided for in Title 85y chapter 1. The
committee may study any other issues related to water
development and conservation as its members consider
important to the people of the state,

{3) The committee may wmake such recommendations to
agencies and the 1legislature relating to water marketings
water developments or water conservation as it considers
necessarye The recommendations wmay include proposals for
legistations

(4) The committee may continue the work of the
previous water resources oversight committee of overseeing
the iaplementation of the water rights adjudication system
provided for in Title 854 chapter 2.

{5) The committee ma2y arrange with the Yegislative
councilt to receive support servicess subject to the
limitations of funds available for that purposes

NEM_SECTION. Section 13. Appropriationes (1) There is
appropriated to the department of natural resources and
conservation $504000 from the general fund for the purpose
of funding the study conducted under [section 11]e

{2) There is appropriated to the Jlegislative council
£154000 from the general fund for the purpose of supporting

the activities of the water resources oversight committees
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Section 14« Section T5-20~104y HLAy is amended to
read:

"75-20-104. Definitionss In this chaptery unless the
context requires otherwisey the following definitions apply:

(1) ™Additien thereto™ means the installation of new
machinery and equipment which would significantly change the
conditions under which the Ffacility is operatede

{2) ®Application” maans an application for a

certificate submitted in accordance with this chapter and
the rules adaopted hereunder.

{3) ®Associated facilities™ jincludes bhut is not
limited to <transportation 1links of any kinds agueductss
diversion damsy <transmission substationsy storage pondse
reservoirse and any other device or equipment assocliataed
with the production or delivery of the energy form or
product produced by a facilitys except that the term does
not include a facility.

(%) *™Board" means the board of natural resources and
conservation provided for in 2-15-3302.

{5) "board of health* means the board of health and
environmental sciences provided for in 2-15-2104.

(&) "Certificate¥ means the certificate of
environmental compatibility and public need issued by the
bvard under this chapter that is required for the

construction or operation of a facilitys
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{7) ™“Commence to construct® means:

(a) 2any clearing of Yands excavations constructions or
other action that would affect the environmernt of the site
or roste of a facility but does not mean changes needed for
temporary wuse of sites or routes For nonutility purposes or
uses in securing geclogical datay including necessary
borinys to ascertain foundation conditions;

{b} the fracturing of underground formations by any
means if such activity is relatéd to the possible future
develapmant of a gasification facility or a facility
employing geothermal resources but does not include the
gathering of geological data by borind of test holes or
other underground explorations investigation, or
experimentations;

{c} the commencement of eminent domain proceedings
under Tltle 70+ chapter 30y for tand or rights-of-way upon
or over which a facility may be constructed;

{d) the relocation or upgrading of an existing
facility defined by (b) or {c) of subsection {10})s including
upgrading to a design capacity covered by subsection
(10){b)» except that the term does not include normal
raintenance or repalr of an existing faciiity.

{8) “Department™ means the department of natural
resources and conserfatian prﬁvidad for in Title 24 chapter

15, part 33.
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(9} ™Department of health® means the department of
health and environmentaj sciences provided for in Title 2,
chapter 15y part Zle.

{(10) "Facility™ means:

{a) except for crude oil and natural gas refinerijesy
and facilities and associated facilities designed far or
c;pab]e of producings gatherings processings transmittings
transportingy or distributing crude oil or natural gass and
those facilitias suybject to The Montana Strip and
Underground Mine Recliamation Acte each planty units or other
facility and associated facilities designed for or capable
of?:

(i) generating 50 megawatts of electricity or more or
any addition thereto (except pollution control facilities
approved by the department of health and environmental
sciences added to an existing plant)} having an estimated
cost in excess of $10 wmillion;

{it) producing 25 million cubic feet or more of gas
derived from coal per day or any addition thereto having an
estimated cost in excess of $10 million;

{iil) producing 25,000 barrels aof Viquid hydrocarbon
products per day or more or any addition thereto having an
estimated cost in excess of $10 millioni

{iv) enriching uranium minerals or any aadition tHereto

having an estimated cost in excess of $10 million; or
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{v) utilizing or converting 5004000 tons of coal per
year or more or any addition thereto having an estimated
cost in excess of $10 million; .

{b) each electric transmission 1line and associated
facilities of a design capacity of more than 69 Kilovoltse
except that the term does not include an etectric
transmisslon 1line ang oassociated facilities of a design
capacltty of 230 kilovolts or less and 10 miles or less in
tength;

{c} each pipeline and associated facilities designed
for or capable of transporting gas (except for natural gas}e
watery or liquid hydrocarbon products frem-er-te-a——facitity
tocared-~within-—or—without-this—state-of-the-size-indicated
n-subseetion-~ {10y tay-—-of--chis--asmetions__or water _as__a
traosooct _medium;

{d} any use of gecthermal resourcesy Incliuding the use
of underground space in existence or to be createds for the
creatione uses or conversion of eéenergys designed for or
capable of producing geothermally derivad power equivalent
to 25 million Btu per hour or more or any addition thereto
havingy an estimated cost in excess of §750,000;

(e) any underground in situ gasification of coal.

£11) *Person™ maeans any individualey groups firms
partnerships corporations

cooperatives associations

government subdivisions government agencys local governmants

» W N

~ @& w

10
il
1z
13
14
15
i6
17
18
19
20
21
22

23

LC 1203701

or otier organization or entitye

(12) "Transmission substation" means any structures
devica, or equipment assemblagey commonly Tlocated and
designed for voltage regulationy circuit protectiany or
switching necessary for the construction or operation of a
proposed transmission line.

(13) ™Utility® means any person engaged in any aspect
of th= productions storages saley deliveryy or furnishing of
heats electricitys gass hydrocarbon productss or enerqgy in
any form for ultimate public use.”

NEM_SECIIOla Section 15. Codification instructions
Sections 6y Ty and 12 are intended to be codified as an
integral part of Title B85y chapter 1s part 2+ and the
provisions of Title B5s chapter ly apply to sections 6+ T7e
and 12e

NEH_SECIIONs Section 16« Severabilitye If a part of
this act Is invalidy all valid parts that are severable from
the invalid part remain in effects If a part of this act is
invalid in one or more of its applicationsy the part remains
in effect in all valid apniications that are severable from
the Invalid applications.

HEH_SECIIONs Section 1T« Effective dates This act is

effective on passage and approvale

-End~-
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Committee
on Natural Resources

Recommend de not pass

Objection Raised to
Adverse Committee Report

HOUSE BILL NO. 893
INTRUODUCED BY NEUMANy; MARKSs RDUSHs HOLLIDAY> IVERSONs
CURTISSy FABREGAs ELLISONy BENGTSONs JACOBSENy DONALDSDONy
WINSLDWy GRAHAMy MANUELs TVEITy KOEHNKEey MOHAR+

HANDy THOFTy STIRATZy TOWE, GALT

A BILL FOR AN ACT ENTITLED: "AN ACT TO AUTHORIZE s
FACILYITATEy AND EFFECTUATE THE MARKETING DF WATER BY THE
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION; T0
AUTHORIZE A STUDY OF - MATER MARKETIMGy ESTABLISH A WATER
RESOURCES OVERSIGHT COMMITTEEs AND APPROPRIATE MONEY FOR
THOSE PURPQOSES; TO ESTABLISH A WATER MARKETING ACCOUNT; TO
REQUIRE THE DEPARTMENT AND BOARD OF NATURAL RESOURCES AND
CONSERVATION TO EXERCISE THEIR PUBLIC TRUST RESPONSIBILITIES
IN ISSUING PERMITS AND MARKETING WATER; AMENDING SECTIONS
T15-20-104, 15-20=218, 85-1~101, B85-1-102¢ 85-3—12tvy
85-1-202+ 85-1-204¢ 85-1-205¢ 85-2~104y AND 85-2-311, MCA;
RESEALING _SECYION 85-1-121s MCA: AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE."™ )

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1« Section B85-1-101ly MCAy is amended to read?
®35-1-101« Policy considerationse It is heraby

declared as follows:

{1) The general welfare of the people of Montanasr in
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view of the state's population growth and expanding economys
requires that water resources of the state be put to optimum
beneficlial use and not wasted.

(2) The public policy of the state is to promote the
conservations developments and baneficial use of the state's
water rosources to secure maximum economic and social
prosperity for Its citizense.

t3) The states in the exercise of its sovereign powersy
acting through the department of natural resources and
conservations shall coordinate the duevelopment and use of
the water rasources of the state so as to effect full
utilizationy conservations and protection of its water
resourcesa.

{%#) The development and utilization of water resources
and the efficienty economic distribution thereof are vital
to the people In order to protect existing uses and to
assure adequate future supplies for domesticy Industriale
aqricultural, and other beneficial ussse

{5) The water resources of the state must be protected
and conserved to assure adequate supplies for public
recreational purposes and for the conservation of wildlife
and azjuatic life.

{6} The opublic interest requires the constructions
operationy and maintenance of a system aof works for the

conservations developments storages distributiony and

-2= HE 893
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utiltization of watery which constructions operatione and
mainteznance is a single object and is in all respects fer
the wel fare and benefit of the people of the state.

(T} 1t is necessary to coordinate local, statey and
federal water resource development and utilization plans and
projects through a single agency of state gavernments the
department of natural resources and conservation.

{8) The greatest economic benefit to the people of
Montana can be secured only by the sound coordinatjon of
development and utilization of watar resources with the
development and wutilization of all other resources of the
states

(9} Any attempt to gain control of or speculate on
large quantities of surface.or ground water of the state of
Montana is not in the interest of the people and is to be
restrictedas

L10)_Ihe -warketipg. of waler froe steorage facildities by
the state is canslstent with sound water. conzervation and
dexeglooment . AIf. _existiog  _water rights._are adequately
Rrotecied and foreseaable. future water demaods are  provided
fore

t¥8r£11) To achieve these objectives and to protect the
waters of Montana from diversion to other areas of the
nations it is essential that a comprehensivey coordinated

muttiple-use water fesource plan be progressively
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formuyl atedy to be known as the "state water plan®."

Section 2. Section B5-1-10Z2y MCAy is amended to read:

#g5-1-102. Dafinitionss Unless the context requires
otherwisey in this chapter the following definitions apply:

{I) =Boardw® means the board of natural resources and
conservation provided for in 2-15-3302a

{2} ™Cost of works" means the cost of construction;
the cost of all 1landssy propertyy rights.s easementss and
franchises acquired which are deemed necessary for the
construction; the cost of all water rights acquired or
exercised by the department in conmnection with those works;
the cost of all machinery and equipments financing chargess
interast prior to and during construction and for a period
not exceeding 3 years after the completion of construction;
cost of engineering and legal expensess planss
Specifications, surveyses estimates of coste and other
expanses necessary or incident to determining the
feasibility or practicabllity of any project; administrative
expense; and such other expenses as way be necessary or
incident to the financing herein authorized and the
construction of the works and the placing of the same in
operat i ons

(3) “Dapartment®™ means the department of natural
resources and conseyvation provided for in Title 2+ chapter

15y part 33.

P - H8 893
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(4)__*Eneroy lodustry use® seans the use of water as a
mediug for cacrying.coal.ec.other energy mipeLals_or. thae use
gf_water _in__the _extractiog..or.refining of.coal or other
ensrgy . .mloscalsa :

L51__:Ene:ax.innust:x_uss::..isans_;a__na:u:al..nezsana
ficus.._.pactoecsbifs associations _syodicates .corporations
Jaint_xentures public entitys or. state _or fedecal . ageacy
using_ar_supplying water for energy lndustey ussa

{6)__“Epergy __minerals®™ _seaos. __aoy .. @ipecal  fuels
including hut_aot limited to_coals lignites petrolgums . Qils
natural. _gass _uraniums._and__thorium aod any combination.of
mioecals.ussd lo.the production of anergya

{4311} "Owner™ means all individualse irrigation
districtsy drainage districtse flood control districtsy
incorporated companiess societiesy or assocliations having
any title or interest in any propertiesy rights, easements,
ar franchises to be acquired.

£5¥(8) “"Private person® means any individuale
associationy partnerships carporations or aother
nongaveramental entity not eligible for 1loans and grants
under B85-1-605 but does not Include a governmental entity
‘such as an agencys Tocal gavernment, or political
subdivision of the statey the United Statess or any agency

thereofs or any other governmental entity.

£6312) "Project™ means any one of the works herein

-5~ HB 8933

W N

W

© o~ O

10

11

12

13
14
15
16
17
18
19
20
2
22
23
2%
25

HB 0893702

defined or any combination of such works .whicn are
physically connected or jointly managed and operated as a
single unite.

+¥¥L10) "Public beneflts® 'means those benefits that
accvrue from a water development project or activity to
persons other than the private grant or loan recipiant and
that enhance the common well-being of the people of Montanas
Public benefits include but are not limited to recreations
flood controly erosion reductiony agricultural flood damage
reductiony water quallity enhancements sediment redguctions
access to recreation opportunitiessy and wildlife
conservat ione

411).=5Storage_facility® means a_facility used to _siore
Hater_in_states. federals or private ownershipas

$83£12) "Water development clearance account™ means a
separate account created by B8%5-1~61T7 within the bond
proceeds and Insurance clearance fund of the state treasury
to finance 1loans under the provistons of the water
development program to agenciesy Jlocal goveramentss and
pelitical subdivisions of the statey private personsy and
any other eliqgible recipients from proceeds of bonds issued
under part & of this chapter.

+9¥{13) "wWater development activity™ means an action or
program to protact and eénhance water-based recreation or to

protect or enhance water resources for the benefit of

=6~ HB 893
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agriculturey fieod controls or other uses, including but not
1imited to such purposes as the promotion of efficient use
of water in agricultture, the lmprovement of water quality in
agriculture and other nonpoint source usess the protection
and enhancement of water—-based recreations the control of
erosion of streambanks and control of sedimentation of
rivers and streamsy and providing greater local and state
control of Montana water resourceSs MWater development
actlvities may provide any combination of wmarketable and
nonmarketable benefits,

€1834114) “Water development earmarkad acconnf' means a
separate account created by 85-1-604 within the earmarked
revenue fund of the state treasury for the purposes of the
water development program as set forth Iin 65-1-604.

- ¢E¥¥L15) “Hater devg1op-ent project® means a project as
defined in subsection ¢6% (2)y except that water developnént
projects are not limited to projects owned or operated by
the department.

+£23£18) "Water development sinking account™ means a
separate account created by 85-1-603 within the sinking fund
of the state treasury to be used as provideg in 85-1-619a.

E3y{171} 'Horﬁs' means all propertysy rights, easementss
and franchises relating therete and deemed necessary or
convenient for their operation and all water rights acquired

or exearcised by the department {in connection with those
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works and includes all means of conserving and distributing
waters Includinge without limiting the generality of the
foreqgoings reservoirss damss diversion canalsy distributing
canalss waste canalsy drainage canalse dikesy lateral
ditches and pumping unitsy mainss pipelinesy and waterworks
systems and includes all such works for the conservationy
developmenty storages distributiony and utilization of
waters including without Jlimiting the generality of the
foregoings works for -the purpose of irrigations flood
preventions drainages fish and wildlife, recrestionsy
development of powers watering of stocky supplying of water
for publicy domesticy industrialy or other uses and for fire
protections™
Seetion-3v--Section-85—i-t2iv-MEAy—ivs-smended-to-—reads
235u}etpin-~But-of-state-~use-of-watery ti)-None-of-the
wotetrs-in—the-state-of-Hontana~sheti-eyer—pe--appropriatedy
givertedy~-impoundedy~—sr-otherwise-restrained-or-controtied
whtte-nithin--the-—state-—for—~use--sutside--the--boundaries
thereofy-—except-parsunnt-teo—a-petition-to-and-an-eet-of-the
Fegistatore—of-the-state—of-NHontang-peratteing-—~such——action
gaz=proyidedzcisccthis—caection-and-fitla-g5e—chaptas=iv-Any
eppropriationy-—diversrony-—-—impoundingr--—restrainingy—-or
attammbed-———approprietiony———--diversiony———-impoundingy-——or
restrointng-controry~to-the-provisions-~af-this~-saction-shait

be-nudi——and-~veidv——At~—offieerasy—agentsv——agenciesy——and

-8~ H8 893
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employees———of-—the-~state-~are--prohibited - froem—lenowingty
pernitetingy——ardirngy-—or-—asstating——in-—any-——-manner———soch
unauvthorized-——approprietiony-diversiony-impoundingy—or—-other

restrainte-ie-shalt-pe-uniawful—for-any-persony-personsv-—or

| eorporationy-——directiy-—or-indirectiyy—persenstiy-or—through

_ agentsy-officersy-or—empioyeesy—either——ta—-attempt——to—3o

appropr+atev-d+vertv--inpounﬂv-‘or-—ethefuise—fresere+n-—or
eontfo%-any-ef—ehe—-atefa'-u+th+n-—the-fbeundar+qs-of--thfs
state-for-use-outside-thereofy—eneept-in-accordonce~nith—the
teras-of-this-seetions .

tEd==Nope=conf--—the-cowaters--in--thig--atate-——pay-——pe
approsriotedy-divertedy-inpoundedy-or--ptieeniaeccreatroinnd
arczconteakied-cwbite--witbin--the-atete-for-uas-outaide-the
boundupies-thereof-if-the-departpent=finda-that-there-oia-—z
ne=d--ig--conzerve~-and-coreserya-waser~ja-the-gtase-€for-the
heatthy-wetfarss=—ar-—aifety-—afocita-—citirensn=-co=Suchocos
deternioation-—stst-che-cmade--in-a-hesring-conductea-hy-the
department-uadep=the-—protedyre-cestabitahed-—in--Fitie=-pSy
chaptecr2s-tn-which-the-criterin-eatablished-in=g5-p=-333}-are
fietsenintd-—hefore-cwater-=pay-che-canprepriatagdr--divartedy
ispoandads-cor--othecnise-crestceined-cor-—controticdzoubhide
withig-cthe--atate-—forccure--outside-—the-houndaries-of-the
atatee”™ 7

Section 3. Section B85~1-202y MCAy iS5 amended to read:

"85-1-202+ Department actions subject to board

-9 HB 893
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approv#i- The department way not acquire by appropriation or
otherwise 2 water right or interest therein and may not
acquire real property or an interest therein (except rights
of access for the purpose of constructions operations or
maintenance of works) or mortgage or otherwise create a lien
on the same or dispose of in any manner water rights or real
property or interest therein without prior approval of the
boards The._department may nots by obtalning . a. perwit _fer
the_ _beneficial . use _of _water under _Title ESs cbapter Za
acquire rights_to appropriate water  for _marketing _to _aoy
user without the orior approval _of the boacds The department
may not comnstruct or cause to be constructaed or contract for
the construction of works or projects without prior approval
of the board. The department may not loan funds to a person
or water user association for the purpose of constructing or
maintaining works without prior approval of the boarde"
Sectlian 4. Section 85-1-204¢ MCAy iS5 amended to read:
u85-1-204. Department powers over state waters. (1)
The departments with the approva! of the boards may sells
leases and otherwise dispose of all waters which may be
impounded under this chapters and the water may be solad for
the purpose of lrrigations development of powers watering of
stockes o©or any other purposea. Hotwithsfanding aoy _other
proxision.of tbe laws.the departweota.with_ the_ _approval _of
the__beards may by pbhtaining a permit_focr the beneficial use

=10~ HB B93
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of water.undec. Xitia. £3. _chapter 2. _acgulre _righis .o
aparopciate. watec. for.marketing. for.such consideratioo aod
under_such. terms_aod _cenditlons._as_arse fixed by cantract. or
instruament _of conkeyances To the extent that it may be
necessary to carry out this chapter and subject to a
compliance with the other provisions of this chaptery the
departaent has full control of a)l the water of the statae
not under the exclusive control of the United States and not
vested in private ownershipes and it shall take such steps as
may be necessary to appropriate and conservé the same for
the use of the people. The authority of the departaent
conferred by this chapter extends and applies to rights to
the natural flow of the waters of this state which it wmay
acquirey with the approval of the boards by condemnations
purchasey exchangey appropriations or agrecments

(2) For the purpose of regulating the diversinu of
those waterse the department may enter upon the means and
place of use of all appropriators for making surveys of
respac tive rights and scasonal needs.

{3) The department may take into consideration the
decrees of the courts of this state having jurisdiction
which purport to adjudicate the waters of a stream or its
tributariess and a falr' reasonables and equitable
reconciliation shall be made betwmen the claimants asserting

rights wunder different decrees and between decraed rights
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ang asserted rights of appropriation not adjudicated Qy _any
courte

{4) The departments at its discretions way hold
hearings relating to the rights of respective claimants
after first giving sach notice as it considers appropriate
and make findings of the date and quantity of apprepriation
and use of all claimants which the department will recognize
and observe in diverting the waters which it owns. The
department may police and distribute to the owner of the
recognized appropriation the waters due him upon reque.t and
under terms agreed upon.

(5) The departmenty when engaged in contrciling and
dividing the natural flow of a stream under the authority
granted by this chapters is exercising a police power of the
states and water commissioners appointed by any court may
not deprive the department of any of the waters owned or
adnini stered under agreement with raspective ownerss The
osner of a prior right contending that the department is not
recognizing and respecting the appropriation may resort to a
court for the purpese of determining whether or not the
rights of the claimant have been invadeds and the department
shall observe the terms of the final decrees

{6) Hhen the department impounds or acquires the right
of appropriation of the waters of a stream it may divert or

authorize the diversion at any point on the stream or any
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portion +thereof when it is done without injury to a prior
appropriators"

NEM_SECYIONs Sectlon 5. Water marketing from storage
facilitiess (1) The department mwmay not acquire rights to
approar!ate water for wmarketing except from a storage
facllityy either existing or as proposed to be constructed.

(2) The department wmay not acquire rights to
appropriate more than 504000 acre-feet of water per year for
the transfer of rights under this section for industrial
usesy including but not limited to energy industry use.

{3) The department wmay market water as otherwise
provided in this chapter or it may selly grante conveys
assigny leases or otherwise transfer water rights or permits
to appropriate water from storage projects to  usersy
including energy industry userss for tne consideration and
under the terms and conditions fixed by contract or
instrument of conveyances A contract may provide that the
transfer is void for fallure to perform any condition of
performances for breachs for failure of considerations or
for failure to perform any other contractual obligations If
the department determines that a failure to perform a
condition of performance or breach has occurredy it may
revoke the permit evidencing the transfer after compliance
with any notice of breach provision or other condition

precedent to cancellation specified in the contracte.
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(%) A contract or instrument of conveyance that
gransfers water rights or perwmits to appropriate water fros
storage under this section must require that water for such
beneficial use Iin this state as the department may determine
be made available from a water storage project or from along
the rouwte of such a project in this states In such amounts
as the departwent may determine up to a maximum of 25X of
the capacity of any privately owned projecty to any user in
this states upon payment by such user of all costs of
tapping inte and removing water from the projects

(5} Tha department may acquire rights to appropriate
water wnder this section for a term not to exceed 40 yearse
The term may be extended upon a redetermination of the
criteria set forth in B5-2-311 without loss of priority
datee A transfer of a permit or a right to appropriate water
under this section pursuant to a contract or other
instrument of conveyance may not be for a term greater than
40 yearss subject to renewal upon such terms and conditions
as provided by this section and the contract or instrument
of corwveyance.

&) An environmental impact statement must be prepared
by the department prior to the transfer of a water right or
permit under this sections The department shall comply with
the provisions of the Montana Environmental Policy Act prior

to the transfer of a water right or perait under this

=14= HB 893
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sectione The transferee shall pay all costs associated witty

compliance with the act. Except as provided in this chaptery:

the provisions of 85-2-124 are contrellings

{T7) No contract or instrument of conveyancea for the
transfer of water rights or permits to appropriate water
from storage under this section is wvalid until ratifled
pursuant to a petition to the legislature and an act of the
TegisVature approving-suoch a transfera

(9) The department may nat transfer a water right or
permit under this section for energy industry use untils

toy-~dady-ty-198%¢~or

3 an environséntal impact statement has been
compYetéed wunder subsection (6} and submitted to the
legislature for its reviewa 7

NEW SECTION: Section 6s Water marketing accounte (1)
There s established a water marketing account in the
earmarked revenve funds. Funds actruing to the départaent
under contract or instrument of conveyance for beneficial
use - of water undér [section 6] or from such‘other source as
may be provided by law wmust be deposited in the water
marketing accounts Income and interest from investment of
tha money in the water marketing account mist be credited to
the accounts .

(2} Funds acctruing to the department and deposited in

the water marketing account are allocated as follows:
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_ {a) A1 funds are committed for the censtiuction or
rehabilitation of water marketing storaqge facilities.

{b) Funds remaining after appropriation each bienniua
under subsection {a) are allocated in the following
percentageS of the remaining balance:

{i} 50% to the watar development earmarked account to
be used for any of the purposes described in 85-1-604%(3);

(il) 25% to leng-range s0il and water conservation
programss

(iii) 25% to the general fund of the state.

Section T« Section 85-1-205¢ MCAs IS amended te read:

?g5-1-20%. Acquisition of water in Fert-Peek-iicservoir
a._federal _reservgire The department may acquire water gr
water_stotage by purchase option or agreemant with the
federal government from the-Fert—feek-Reserveir any federal
ceseryair for the purpose of sales rént'»or distribution for
industrial use gor_opther usee In such casess the department
is not required to construct any diversion or appropriation
facilities or worksey and it may selle renty or distribute
such water at such rates and under such terms and conditions
as it considers appropriate.”

Section 8. Section 85-2-104y MCAy is amended to read:

"y5-2-104s Slturry transport of coadls (8 Y] The
legistature finds that the use of water for the slurry

transnort of coal +% may_be detrimental to the conservation

ey . HB-B93:
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and protecflon of the water resources of the statee Ibe
legislaturg fiods_ that the use of water for slurcy tragsoocs
af__coal__threatens. . to.deplete Montanals watefr gfesoucCes io
the__signiflcant__detciment__of . existiog __and . projected
an:icnlxunal;_luninlnala_:enzgatlnnala.and.n:hgt_uani_énn.nf
wildlife _and aguatic hahitats The legislature further fiods
that_the use of water for the sluccyx.tronsgokt.of..coal. may
faceclose.tbe optlons.of_the osople of this state to utitize
water. for.thelr _futuce beneficial purpesasa

(2} ¥Fhe-cpse-~of-water-fop-the-sturry-transport-of-coad
i9-not-a-peneficint-use-of-watars Ihs__daaa;tlznt_.léx_-nnt
accept__or otherwise . take any.action on_ap.agulication for
the_ usg.of water for the.slurcy tcansport of coalse except as
provided_in [section gix-untid-duky—iv-196¥ 2]a"

Section 9« Section 85-2-311y HLAy is amended to read:

"g5~2~3ils Criteria for Issuance of permites (1) Fhe
EXCEPY__AS__PROYIDED IM__SUBSECTIONS 23 _AND __(4)s. __THE
department shall issue a permit if JUE_APPLICANI PROVES BY
SUBSTANYEAL CREQIBLE EVIDENCE THAT _IHE _FOLLONING. CRITEBIA
ABE.MEL:

t3¥[(a) there are unappropriated waters in the source
of supplys

to3fi) at times when the water can be put to the use
proposed by the applicant;

to¥Lli) in the amount the applicant seeks to
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appropriate; and

tey(iiji) throughout tﬂeu pariod during which the
applicant saeﬁs to appropriates the amount requested is
available;

t24Lfh) the rights of a prior appropriator will not ba
adversely affected;

+334c) the proposed means of diversions constructions
and operation of the appropriation works are adequate;

t4¥{d) the proposed use of water is a beneficial use;
AND

+5¥f{e) the propoased use will not interfere
unreasonably with other planned uses or developments for
which a permit has been issuad or for which water has been
reservedsy )

tfi-cthe-prepojed-ude-of —water=ia--renssaabiexr=——is--not
cantcacy-cia--thes-poticiea--and-—phjectives-—eatahtiahed-in
subasctions-—tiy-—throuoh-—$93-—of-—A5-i-}fiy-candzcis-~-not
ptherxise-cdetcinentat=-fo--the-putdie-weifarey-Ihe-eriterin
tiated-iacthis-awbysciion-tfi-—apaiy-cenix--to—-applicatiana
inyotricg-the-usecof-33069-or-more-acra-fest-af-wntar—o-yeor

and=1%-or-mere-cubic-fest-azateond-ef-wotsrt-ond
tHi——an-——applicant—~foap-—an--appropriation-—-eof——1+0y680

aere~feet-a-ymar-or-more-snd-iS-evbie~--feet——per——seeond--or

mare—sroves—hy-clear-and-convineing-evidence-that-the—rights

af-a-prior—apprepriatar-witi-not-be-sdverseiy-affecready

-13- HB 893
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+Ftgi-——exeepr—az-provided—in—sabsection-{t63 fgiv-—the
appiicant—~~proves-~by—gabstontiat-—credibie——evidence-—the
eriterita-tiyted-in-sabsectiona—{1) ta} throuvgh-—154 $fi--nf
this-subseetion-tiyv

{2) _-an-appiicont IHE DEPARIMENT MAY SOL_ISSUE A EERMIY
for_ 20 -approeciation pf. 101000 QR.MORE agre-feer OF WALER a
yeact or perecend 15 OR_MORE cubic feet a 2ER sgoond arczceare
sust-—proya:by-ciear-—and-convincing-evidapse—that-the-righia
ef=a-arior-appresrister-wilti-net-he--ndyeracty--affecked OF
WALER. UNLESS. _THE _OEPARTMENY. HMAKES AM ACEIRMATING CINMDING
IHAI:

LA} _IHE CRITERIA IN SUBSECTION.L1) ARE MEL;

LB} THE _APPLICANT HAS PEDVEN BY CLEAR _AND__ CONVINCING
EYIDENCE TUAY IHE RIGHYS OF A_PRIOR_APEROPRIATOR WILL _NOI £F
ADYERSELY AEEECTED: AND

(L) _THE __PROPOSED APPROPRIATION IS __IN. THE _BUBLIC
JNTEREST .

12)__IN _MAKING A FINDING UNDER _SUBSECTIQN . (21iCle_ THE
DEPARTMENY. SHALL _CONSIQERS

{A8)_ _EXISTING _DEMANDS  OW  THE_ _SYAYE WATER SUPPLYx AS
WELL_AS_PROJECIED DEMANDS SUCH AS BRESERVATIONS OF WAIER _EOR
EUTURE _ _BEMEFICIAL _ _PURPDSESs  INCLUDING _MUNILTEAL _WATER
SUPPLIESs JRRIGATION SYSIEMSs AND _MINIMUM _STREAMELQMS _£08
THE_RROYECTION DF EXISTING WATER SIGHIS. AND AQUATIC LIEED

LB} IHE_BENEEILS.TO THE APPLICANI AND. THE_SIAIES
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LC)_ THE_ECONOMIC EEASIBILITY OF THE PROJELIZ

€0)._THE. _EEFECIS__ON__IHE__ OQUANTIIYs _OUALIIXe . ARO
POTABYLITY _OQF MATER__OE. EXISTING _PENFEICLAL- _WSES IH IHE
SOURCE OF SUPPLY: .

¢E).. IHE EEEECYS ON_PRIVATIE _PROPERTY _RIGHIS .BY. ANY
CREALIQN.DE. OR_COMIRIBUTION IO _SALINE SFEP:

LE). IHME_ _PROBABLE. _SIGNIFICANT . ADYERSE _ENVIRONMENIAL
IMPACTS_OF _THE PROPOSED USE.QE_WAIER_AS _DEIERMINED _®Y _THE
QERARTMENT _PURSUANT _T0__YIILE_ T5e CHABIER ls OR_TITLE 75u
LHAPTER 203

LG} THE_USE_OF WATER_ 15 REASONABLE: AND

L), _IHE USE OE WATER.IS_NOI_DETRIMENTAL L0 IHE _PUBLIC
MELEARE.

(4)__A__PERHIT_FOR aN_APPROPAIATION EQR A QIVERSION EGR
A_CONSUMPTIVE USE_QDF 10,000 OR_MORE ACRE-EEEL OF MATER_.PER
YEAB__DR__15__0R_MORE__CUBIC EEET _PER SECOND OF WATER UNDER
SUBSECIION (2) X5 NOT_ _VALID _AND WATER _MAY NOI BE _USED
BURSUANY IO  TME. PERMIT UNIIL THE.REGISLAIURE AFEIRNMS_THE
EIMDINGS OF THE DEPARIMENTI.

4+33(5) . _For appropriations of water for use quiside the

" houcdacies of the states the departmant shall condition . the

permit__or  authorization for use of water . for. o term oot to

,sx:egd_ﬂﬁ.xaanix_ﬁuhjgnx..tn__nenaual__unnn__a__beazinﬂ__and

gedetermination _of _the _gritecia.listed. in amhasctien—fiys
tngtuding=~gubsectinn=-¢£f} SUBSECIIONS. (1)  THROUGH _ (&l
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regacdless _of the asounts volumaes or rate of diversiogs

L6).AN.__ _APPROPRIAIIONs _  DIVERSIONS . IMPOUNDHENIs
BESXRAINT. . OR____ ATTEMPIRD ___APPROPRIATION.. ... OQIVERSIONs
IMPOUNDMENTs OR_RESIRAINI_CONTRARY YD IHF PROVISIONS OF THIS
SECTION IS  NULL_ _AND. ¥OIDe MO OFFICERs AGFNTa AGENCYa 0OR
EMPLOYEE _NE_THE SYATE MAY KNOWINGLY PERMITs AIDs QB _ASSIST
IN__ANY_ _MANNER._SUCH UNAUTHORIZED APeRDEEXATICN. DIVERSION
IMEOUNDBENTs OR _OTHER _RESTRAINT. NO _PERSON.. DB _CORPORATION
MAYs DIRECTLY OR_INDIRECILYe PEBSONALLY OR_THROUGH AN AGFMTs
QEEICERs __OR _FMPLOYEE.  ATTEMPT X0 _APPROPRIAIEs DINERIa
1MPQUNDs OR_DYHERWISE RESIRAIN DR _CONIROL ANY. .QFTME__MAIERS
WITHIN _THE__BOUNDARIES. _OF _THIS STATE EXCEPY IN_ACCORDANCE
WIIH THIS SECTIIONa™

NEW_SECTIONs Section 10. Department to administer
study. (1) The department of natural resources and
conservation shall conduct a study of water marketing issues
in conjunction with the water resources oversight committee
provided for in {section 12].

'¢{2) The study must include but is not limited to an
examination of the following:

{al the present in-state demands on water for
domesticy municipalsy agriculturaly industriale and other
beneficial uses;

{b) projections of future demands over the next 50

years on water for In-state domesticy municipaly
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agriculturaly industrialy and other beneficial uses;

{c}) the economic Impacts of water marketing;

{d) the environmental impacts of water marketing;

{e) the economic impacts of energy industrial uses of
waters

{f} the epnvironmental impacts of energy industrial
usas of water;

{g} . a comparison of the costs of transportation by
railroad wWith the costs of transportation by coal slurry
pipeline; and

{h} other related issuesa

{3) The department shall report the results of the
study to the §9th legislature or to @ special session of the
legislature called for the purpose aof legislative
ratification of water markating pursuant to ({section 7]s
whichever occurs firsts

MEH_SECTIONa Section ll. water resources oversight
committee - establishment - appointmant -
organization. {1) There is a water resources oversight
committes.

{a) The speaker of the house and the committee on
committees of the senate shall each appoint four members of
thelr respective houses to serve on the committee. No more
than two members from each house may be from the same party.

(b) Committee members shall elect a chairman and

-22- HD 893
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vice-chajrman from among their number.

{¢) Committee members are entitled to compensation and
expenses as provided in 5-2-302.

{2) The water resources oversight committee shall work
with and oversee tha efforts of state agencies charged with
the responsibility of developing and managing the state's
water resourcess Iincluding the study of water marketing
Issues provided for in {[section 11] and the water
development program provided for in Title 85y chapter 1e The
committee may study any other issues related to water
developmant and conservation as its members consider
important to the people of the state.

(3) The committee may make such recommendstions to
agencies and the legislature relating to water marketings
water developments or water conservation as it considers
necessarys. The recommendations may include proposals for
legislationes

f4) The committee may continue the work of the
previous water resources oversight committee of overseeling
the ianenantation_ of the water rights adjudication system
provided for in Title 854y chapter 2.

(5) The committee may arrange with the legislative
council to receive support servicese subject to the
limitations of funds available for that purpose.s

NEW _SECTIfN. Section 12« Appropriations (l} There s
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approoriated to the department of natural resources and
conservation $50,000 from the general fund for the purpose
of funding the study conducted under [section 11].

(2) There is appropriated to the legislative council
$154000 from the general fund for the purpose of supporting
the activities of the water resources oversight committeed

Section 13« Section 75-20-104y HCAy is amended to
read:

n75+-20-104e Definitionss IR this chaptery unless the
context requires otherwise, the following definitions .pply:z

(1} "“Addition thereto" means the installation of new
machinery and equipment which would significantly ciiange the
condit ions under which the facllity is operateda

(2) 'A?plicatioq" means an application far a
caertificate submitted In accordance with this chepter and
the rules adopted hereundera.

(3) =Associated facitities" includes but is not
limited to transportation 1links of any kinds aqueducts,
diversion dams, transmission substationse storége pondsy
resarvoirss and any other device or equipment associated
with the production or delivery of the energy form or
product produced by a facilitys except that the term does
not include a facilitye

{4) ®Board"™ means the board of natural resources and

conservation provided for in 2-15-3302,

-24- HB B93
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{S) "“Board of health* means the board of health and
environmental sciences provided for in 2-15-2104.

(6) "Certificate% means the certificate of
enviraonmental coampatibitity and public need issued by the
board under this chapter that is required for the
construction or operation of a facilitye

{7} *Commence to construct™ means:

(a) any clearing of Yandy excavations constructions or
other action that would affect the environment of the site
or r>ute of a facility but does not mean changes needed for
temporary use of sites or routes for nonutility purposes or
uses in securing geological datay including necessary
torings to ascertain foundation conditions;

(b} the fracturing of underground formations by any
means [f such activity is related to the possible future
development of a yasification Ffacility or a facility
employing geothermal resources but does not include the
gathering of geological data by boring of test holes or
other underground explorations investigations or
experi aentation;

{c} the commencement of eminent domain proceedings
under Title 70+ chapter 30y for land or rights-of-way upon
or over which a facility may be constructed;

{d) the vrelocation or upgrading of an existing

facility defined by (b) or {c) of subsection {10)+ including
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upgrading to a design capacity covered by subsection
(10)(b)y except that the term does not Include normal
maintepance or repair of an existing facility.

¢{8) ®“Department® means the department of natural
resources and conservation provided for in Title 29 chapter
15y part 33.

{9} "Department of health" means the department of
health and environmental sclences provided for in Title 2,
chapter 15. part 2l.

{10) ™Facility™ means:

{a) except for crude oil and natural gas refineriesy
and facilities and associated facilities designed for or
capabtle of producingy gatherings processings transmitting,
transportings or distributing crude il or natural gass and
those facilities sub ject to The Montana Strip and
Underground Mine Reclamation Acty each planty units or other
facility and associated facilities designed for or capable
of:

(i} generating 50 megawatts of electricity or more or
any addition thereto (except pollution control facilities
approved by the department of health and environmental
sciences added to an existing pilant) having an estimated
cost in excess of $10 millioni

(it} producing 25 million <cubic feet or more of gas

derived from ¢oa) per day or any addition thereto having an
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estimated cost in excess of $10 million;

{(ili) producing 25,000 barrels of ligquid hydrocarbon
products per day or more or any addition thereto having an
estimated cost in excess of $10 million;

(iv) enriching uranium minerals or any addition thereto
having an estimated cost in excess of $10 aillion; or

{v) utilizing orf converting 500,000 tons of c<oal per
year or more or any addition thereto having an estimated
cost in excess of $10 million;

{b) each electric transmission line and associated
facilities of a design capacity of more than 69 kilovolts,
except that  the term does not include an electric
transmission line and associated facjlities of a design
capaclty of 230 kilovolts or less and 10 miles or less in
Tength; '

fc) each pipeline and associated facllities designed
for or capable of transporting gas (exceptxfor natural gas)y
weatery-—or liquid hydrocarbon products froem-er-to—a-faeitity
Iocated-within—or-without—this-state-ef—the--size—indiecated
n-=subsectton--{tifial-—of-wthig—~sectiong__gr mpter--ga-n
trananert-aedian COAL SI URBRY;

{d) any use of geothermal resourcesy including the use

of underground space in existence or to be createds for the

creationy uses or conversion of energys designed for or

capable of preducing geothermally derived power eguivatent
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to 25 million Btu per hour or more orf any additlion thereto
having an estimated cost in excess of $750,000;

(e} any underground in situ gasificatfon of coal.

(11) ®"Person™ means any individuals groupe firmy
partnership, corporationy cooperatives associations
goveriment subdivisions government agencys l1ocal governments
or other organization or entitye

{12} "Transmission substation® means any structures
devices or equipment assemblages commonly Jlocated and
designad for woltage regutatione clrcuit protectiocne or
switching necessary for the construction or operation of a
proposad transmission lineas

[{13) ®Utitity™ means any person engaged in any aspect
of the productions storages saley deliveryy or furnishing of
heaty electricitys gass hydrocarbon productss or energy in
any farm for ultimate public use.”

SECTION 14s  SECTION T75-20-218»: _MLCA.. X5 __ABENDED. IO
REAQ:

®75-20-218« Hearing date -- location —-— department to
act as staff —— hearings to be held jointlye (1) Upon
receipt of the department*s report submitted under
75-20~216¢ the board shall set a date for a hearing to begin
not mare than 120 days after the receipte Exeept-~for-~those
hearinga~-—invetving-appticationa-subaitted-for—facititiens-as

defined-in-—~tby——and-~fey——of--35—28-184¢t1Gjv—~cortifieation
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tertification hearings shall be conducted by the board in
the county seat of lLewis and Ctark County or the county in
which the facility or the greater portien thareof is to be
iocateds

(2} Except as providaed in 75-20-221{2)+ the departaent
shall act as the staff for the board throughout the
decisionmaking process and the board way request the
department to presant testimony or cross-examine witnesses
as th2 board considers necessary and appropriates

{3) At the request of the applicant, the department of
health and the board of health shall hold any required
permit hearings required under laws administered by those
agencies in conJunction with the board certification
hearinge In such a conjunctive bhearing the time periods
estaplished for reviewing an application and for issuing a
decision on certification of a proposed facility under this
chapter supersede the time periods specified in other ltaws

admini stered by the department of health and the board of

nealth.®

SECIION 15 BEPEALER. _ _ SECTION __85-1=121ls__MCAs _I5
BEEEALEDs

NEM_SECIION. Section lée Codification instructiones

Sections éy—-—Fy——and-—F2 53 _fix_ANR.11 are intended to be
codified as an inteqral part of Yitle 854 chapter 1y part 2+«

and the provisions of Title 85y chapter 1y apply to sections
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by-Ty-and~32 52 _Ga AND 11l.

NEW_SECIIONe Section 17e. Severabilitys If a part of
this act is invalidys all valid parts that are severable from
the invalid part remain in effecte If a part of this act is
invalid in one or more of its applicationss the part remains
in effect In all vatlid applications that are severable from
the invalid applications.

NEW _SECYION: Section 18. Effective datee This act is
effective on passage and approvala

-End~-
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