
HOUSE BILL NO. 893 

Introduced: 02/23/83 

Referred to Committee on natural Resources: 02/23/83 
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DEPARTMENT OF NATURAL RESOURCES AND 

AUTH'lUZE A STUDY OF WATER -.ARKETII'lG, ESTABLISH A 

RESOURCES OVERSIGHT COM~ITTEE, AND APPROPRIATE 

THOSE PURPOSES; TO ESTABLISH A WATER MARKETING ACCOUNT; TO 

REQUI<E THE DEPARTMENT AND BOARD OF NATURAL RESOURCES AND 

CDNSE~VATION TO EXERCISE THEIR PUBLIC TRUST RESPONSIBILITIES 

IN ISSUING PERMITS AND MARKETING WATER; A~ENDING SECTIONS 

75-2D-104, 85-t-101• a5-1-102. es-1-121, 85-t-202• 85-1-204, 

85-1-2U5r 85-Z-1D4, AND 85-2-311, .~CAl AND PROVIDING AN 

IMHEOIATE EFFECTIVE DATE•" 

BE IT ENACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-1-101• HCA• Is amended to read: 

•s5-l-10l. Policy 

decl3~ed ~s follows: 

considerations. It i. hereby 

(l) The general welfare of the people of Montana. In 

view ~f the state•s population growth and expanding economyy 

requires that water resources of the state be put to optimum 

beneficial use and not wasted. 

(2) The public pol icv of t.he state is to promote the 
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1 conser~ation, development, and beneficial use of the state•s 
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water resources to secure maximum economic and social 

prosp~rity for its citizens. 

(3) The state, in the exercise of its sovereign power. 

acting through the department of natural resources and 

conservation, shall coordinate the development and use of 

t~~ w~ter resources of the St3te so as to effect full 

utililation• conservation• and protection of its water 

resources. 

(~) The develop~ent and utilization of water resources 

and the efficient, economic distribution thereof are vital 

to the people in order to protect existing uses and to 

assur~ adequate future supplies for domestic, industria1 9 

agricultural, and other beneficial uses. 

ana 

(5) The water resource& of the state must be protected 

conserved to assure adequate supplies for public 

recre?tional purposes and for the conservation of wildlife 

and a~uatic life. 

(6) The public interest r-equires the construction, 

operer.tion, and maintenance of a system of works for the 

conservation, dev~lopment. storage, distribution, and 

utilization of Mater• which construction, operation, and 

m3int~nance is a single object and is in all respects for 

the ~e1fare and benefit of the people of the state. 

(7) It Is necessary to coordinate locdl, state, and 

-l- I N T R 0 D U C E D B I L L 
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federal ~ater r~source development and utilization plans and 

proje~ts through a Single aqency of state governMent. the 

department of natural resources ana conservation. 

(U) ThP. great~st economic oen~fit to the people of 

""ont,;na can b~ secur~d only by the sound coordination of 

develJpment and utilization of Nater resources with the 

devel~pment and utilization of alt other resources of the 

state .. 

(9) Any attempt to gain control of or speculate an 

large ouantities of ~ULf~e_g£ ground water of the stdte of 

Montat,l is not in the interest of the people and is to be 

restricted. 

ilQl-I~-mALk~DD_gf-~LeL-fLDm-~LOLaQ~_f~lliti~~ 

tbe-~1~te-i~-kua~l~1anL-kilb_~uung__waLeL--~~-~too __ aod 

d~~lguE:o1 ___ if---~~tiD~--MiLAL--Ligb~--~·--~:qua~lx 

uLut~t£d_aua_to~ae:able-futuLA_.at:~-~maoa~LA~LQ~ided 

~~ 

f"tBtilll To ac.hiave these o-bj-ectives and to protect the 

wRter5 of Montana from diversion to other areas of the 

nation, it is essential t~at a comprehensive• coordinated 

multiple-use water resource plan be progressively 

formulated, to be known as the •state water pldn•.• 

Section 2 .• Section 85-1-lOZt MCA, is amended to read: 

''65-1-102. Definitions. Unless tile context requires 

other•ise, in this chapter the fo~lowing definitions apply: 
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(l) "Board" means the board of natural resources and 

conser~ation provided for in 2-15-3302. 

(2) "Cost of works" means the cost of construct.ioni 

the cost of all lands, prop~rtyt riyhts, easements. and 

franc1ises acquired which are dee~ed necessary for tt1e 

constructioni the cost of all water rights acquirPd or 

exercised by the deoartment in connection with thos~ wor~s; 

th~ cost of all machinery and equipment, findncing c~arges, 

interest prior t.o and durinq construction and for a period 

not ".!XCeeding 3 years after tt1e compl~tion of constructioni 

cost of engineering and legal expensP-sy plans, 

specifications, surveys• estimates of cost, and other 

expenses necessary or incident to detenn.ining the 

feasihil ity or practicability of 3ny proj~ct; administrative 

expe,)::>e; and such Qtt"ler expenses as may be necessary or 

incident to the financing herein authorized and the 

construction of the works and the placing of th~ same in 

operation. 

(3) "Department" means the department of natura' 

resodrc~s and conservation provided for in Title 2, chapter 

15, part 33. 

L~l--~EO:LQ¥-i~~~u~~~-meao~bA-u~s-gf-ti~-RS--a 

m~ai~_fgL-~¥iog-~aal_oL-o1bSL-AQALij¥-mlO:LalS-OL-1DA-U4~ 

of __ watec __ io__tba _ _extt~l2D-_gc_Lefioiog_uf-Loal-OL_o1beL 

:necg~_miaecal~a 
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L~l--!fnacgx_ioa~tt¥-u~c=--maaa.__a __ oatu~-R~~ 

ficms_ __ Qactoec~biR£--4~~!4tlga1 svoa;,~~-~~~ 

~int_Kuutuc~-Rubll~eutlt¥£-RL--~~--DC--~ac&l __ ag~v 

u~i~oc-~uoPlvlog_.atuc-fQc_uoucgv_io~tc¥~~ 

LQl--!fu~--mlouca~:___muao~---4D¥---mlDuLal-_Luul£ 

io~lyjiog_but-oot-llmited-to~oal£-llgoltu£-~tcol~~il£ 

oatuLal __ ga~L--UC4~--&od __ tboeium_aoa_aov_~ombinatioD-of 

mloucal~-u~ud_io_to~codu,tioo_of_uo:cgV& 

f4t1ll •ownP.~· means all individuals. irriqation 

dist.~icts 9 drainage districts, flood control districts 9 

incorporated companies• societies, or associations having 

any title or interest in any properties, rights~ easements. 

or fr~nchlse~ to be acquired. 

f5t LlU. •pr i vate person• 1neans any 

associdtion, partnership, corporation, 

nonqo~~rn~Bntal entity not ellyible for loans 

individual, 

or other 

and grants 

under 85-1-605 but does not include a qovernmental entity 

such JS an aqency. 1 ocal government, or pol I tical 

subdi~lsion of the state. the United States. or any agency 

thereof• or any other governmental entity. 

t6ti2l •Projectft means any one of th~ works herein 

define:1 or any combination of 5uch 

physically connected or jointly man~ged and 

singl~ unit. 

works which are 

operated as a 

tftLlUl •Public benefits• Means th~~e benefits that 
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accru~ from a water development project or activity to 

persons other than the private grant or loan recipient and 

t~at e•1hance the common w~ll-being of the people of Montana. 

Public benefits include but are not limited to recreatl~n• 

flood control. erosion reduction• agricultural floo~ damdge 

reduction. water quality enhancement. sediment reduction. 

access to recr-eation opportunit:ies 9 and wi ldl if~ 

conser-lat I on. 

1lll--~t2cag~-fa~llt¥!-mua~~-t~'ilitx-u~d-to-i~Le 

K4£Bt-iD-~£4tu£-fu~La11~-Rei~1u-~woersbjpa 

f8ti1Zl "Water development clearance account• means a 

separ~te account created by 85-1-617 within the bond 

proceeds and insurance clearance fund of the state treasury 

to finance lo~ns under the provisions of the water 

aevel~?ment program to agencies9 local qovernments. and 

political subdivisions of the state. private per~ons 9 and 

any other eligible recipients from proceeds of bonds issued 

under pdrt 6 of this chapter. 

t~tilJ1 "Water development activity" means an ~ction or 

pro'_:.lra.il to protect and enhance water-based recreation or to 

prot~ct or enn~nce water resources for the benefit of 

aqriculture9 flood control. or other us~s. Including but not 

limitqd to such purposes as the promotion of efficient use 

of water in aqriculturet the improve:'llent of water quality In 

a~~iculture and othsr nonpoint source uses 9 the protection 
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and enhancement of water-Oased recre~tion• the control of 

of erosion of streambanks and control of sedimentation 

river~ and streams, and providing grPater local and state 

c;ontrol of Montana water resources. Water development 

activities may provide any combination of marketable and 

nonmarketable benefits. 

tt8tL1~ "W~t~r development P.armarked account• means a 

separate account crPated by 85-1-604 within the earmarked 

reYP.O'Je fund of the state treasury for the pur-..,oses of the 

water development prograru as set forth in 65-1-604. 

tt~tLl~l •water developm@nt project• means a project as 

defineJ in subsection f&t L21• except that water development 

projects are not li~ited to projects owned or operated by 

the department. 

ttftllbl "Water developm2nt sinkinq account• MP-ans a 

separ~te account created by 85-1-603 ~ithin the sinking fund 

of the state tr~asury t~ be used as provided in 85-1-619• 

tt3,LlZl KWorks" means all property. rights. ease~entsy 

and franchiS@S relating thereto and deemed necessary or 

convenient for their operation and all water rights acquired 

or exercised by the department in connection with those 

works and inchtdes all maans of conserving and distributinq 

water, includinq, without 1 imitinq the generality of the 

foregoing, reservoirs• dams, diversion canals, distributing 

canals. waste canals, drainage canals, dikest 1 ateral 
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ditcn~s and pumping units, mains, pipelinP.St ~nd waterworks 

syste~s and i~cludes all such works for the conservation, 

devel:),pment, storage, distribution, and utilization of 

water., including without 1 imiting 

foreg~i~g, works for the purpose 

the 

of 

generality of the 

irrigat.ion, fJou=1 

prevention, drainage, fish and wildlife, recreation .. 

develop~ent of power, watering of sto~k, supplyin9 of w3ter 

for p~blic, domestic, industrial, or other uses ~nd for fire 

protection.• 

~ection 3. Section 85-1-lZlt MCA, is amended to read: 

"~5-1-121. Out-of-state use of water. Lll None of t~~ 

waters in the state of Montana snall ever be aporopriated, 

diverted, impounded, or otherwise restrained or controlled 

while ~ithin the state for use outside the bound~ries 

there~f, excPpt ~ars~~ft~-~e-e-~e~+t+8"-~o-~"ft-~ft-ee~-of-~he 

+egf,•eettre-e~-the-~~ete-o~-M~"~e~e-p~~m+~~+~~--~oe~--~~++e~ 

a~--~~~Ld~~--lD--~bl~--~e~12u-anJ_Il~l~-~21-~b~eL-Z• Any 

appropri~tion, divPrsion. 

attem:Jted appropriation, 

impounding., 

diversion. 

rest..-ainin"lt 

impound i n<h 

or 

or 

restraining contrary to the provis·ions of this section shall 

be null and void. ~~~--oFf+e~~y--e1e"~&y--~~ene+e~y--ftnd 

eM~~oyees---e~--~he--~~e~e--e~e--~roh+8~~ed--~rom--~"e"Tn~ly 

~ermT~t+n~y--e+d+"~y--er--a•~•s~ng--+"--e~y---m~ftfter---sdeh 

dfteather•red--a~prepr+a~+o"y-dTyers+e"•-+~e~ftd+n9y-or-ether 

res~r~~nt• It shall oe unlawful for ant p~rson, persons. or 
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corporation, directly or indirectly, personally or through 

agents, officers, or employees, either to attempt to so 

appropriate, divert, impoundt or otherwise restrain or 

cantr3l dny of the waters within the boundaries of this 

stdte for use outside thereof, except in accordance with the 

terMs of this section. 

t'l--~R~---Df ___ tne_ __ .at~~--iD--tbi~--~tat~--m~X--~ 

aQQLRD~iat~~_Qix~~t~U1-iBRRYU~1-DC--Dtb~~~~--~~~alo~ 

o~--~Dt~nll~--.Oile__~itbln__tb&_st~t~-fQ£_y~~_gyt~~tb~ 

b£uo~~rl~~-tbe~egf_lf-tbe-u~pa~~ot-fluus_toa~~--~--~ 

u~~--tD--~n~~L~-~--~~~~~--a~_lu_tbe-state-f~ 

b~altb1--~sltar~1--DC--~afetx__Df __ its __ ~ltlL~os----~~n___a 

~t~LmiDatiou __ must __ b~--mad~--lo-a-b~aring_knnu~~~-tbe 

deoa~~~Dt-YUQB~-tb~-DLD~BOYLS--Bstabli~beu __ lo __ lltl&--421 

~oaata~-'1-lD-Wbi&b-tb~-~Llte~la-establi~b~u-lo_~='=3!l_a~ 

d2~~t~io~d--h~f2~e __ ~at~L--m~--D~ __ QQULQULigted£-_di~~cted~ 

imon~ad~a1 __ gr __ ntbe~~i~~--~e~tralo~a--n~--~notro!lea__~bll~ 

Kitbio __ tue _ _sta~--fnc__u~--DYt~ae __ tbe-bnunuaLie~nf-tbe 

st~t~" 

s~ction 4. Section 85-1-202, ~CA, is amended to read: 

"BS-1-202. Department actions subject to board 

approv31. The department may not acquire by ~ppropridtion or 

oth~r~lse a water right or interest therein ~nd m~y not 

acquire rea1 property or an interest therein (eKcept rights 

of access for the purpose of construction, operation, or 
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maint~nance of works) or mortgage or otherwise create a 1 ien 

on th~ same or dispose of in any manner water rights or real 

property or interest therein without prior ~pproval of the 

board. Ibe-~~tment_mQ¥_Dnt1-b¥-nbtaiLLiug __ a_~mlt--LoL 

tb~--R~o~f~ial--Y~e--DL--~tBL--Yn~L--Iitl~-a~cbapter >• 

a~gYite_Lignts_ta_appropLl~t~~~t~L--fn£_-mar~~tl~n__ao¥ 

u~eL-~itbout_tbe_a~io~-aPPLDXal-Rf-tb~_tnara. The de~artment 

may not construct or cause to be construct~d or contract for 

the construction of ~orks or projects ~ithout prior approval 

of t,e ooard• The department may not loan funds to a person 

or water user association for the purnose of constructing o~ 

maint~ining works without prior dpproval of the board." 

s~ction 5. Section 85-l-Z04t HCA, is amended to read: 

mss-l-Z04. Oepart~ent powers OVP.r state waters. (l) 

Tt·e· d~~lartment, with the approval of the boardt may sell, 

l~ase. and ott1erwise dispose of all w~ters which may be 

impou~ded under this chapter. and the water may be sold for 

the purpose of Irrigation. development of power. watering of 

stock, or any other purpose. ~~t~ltb~twoding_aD¥-~tb~L 

~cnxi~ino_af_tb~-laK1-t~~-ae~~tmentL-~itb_tb~--a~LU¥al--Qf 

tb~--~DaLd1-Wa¥-D¥-Ubtaialng_a_~~mit_(QL_tb~-b~~Li£ial-Y~~ 

nf-~at~L-YDU~--Iitle-_a21 __ ~banteL--~£--~DYiL~--L1Qbts--tn 

2PQLQP~iate__~ater_-LQ£_ma£k~lDQ-LDL-~U~b-~DD~i~tLno_and 

unae~-~u~b-tarms_and-~ncditloos_a~ace_fix~d-bx-~ot~a~t--DL 

ia~tLUW~D~--Uf-~~UD~¥~U~s To the extent that it may be 

-10-
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nec~s,ary to carry out this chapter an~ subject to ~ 

compliance •ith the other provisions of this chapter, the 

aepart~ent hds full control of all the watdr of th~ stat~ 

not U1der the eKclusiv€ control of the United Stnt~~ ~nd not. 

vested in private ownership, and it shall take such stens as 

may J~ necessary to appropriate and conserve the same for 

the u~e of the p~oole. The authority of tho dep~rtment 

conferred by this chapter extends and dpjJlies to riqhts to 

the natural flow of the w~ters of this st~te which ;t m~y 

acquir.~., with the aporoval of the boardr by condemnation, 

purCh3se, exchange, appropriation, or a~reement• 

(Z) For ttl~ purpose of re~u1ating the diversion of 

those waters. the department may enter upon the means and 

plac.e of us(!! of all appropriators for making surveys of 

respe: t i ve rights and seasonal needs • 

t J) The department may take into consideration the 

decrees of the courts of this state having jurisdiction 

which p~rport to adjudicate the waters of a stream or its 

tribut~ries. and a fair, re;1sonab 1 e, and equitable 

recon:iliation shall be made between the claimants assertinq 

right; under different_ decrees and betlol'een decreed rIghts 

and dSserted riqhts of appropriation not adjudicated by any 

CO..Jrt. 

(~) The department, at its 

hP.ari,gs relating to the rights of 

-11-
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after first qiving such notice as it considers appro~riatP 

and m3k:e findinas of the date and quantity of apnropri.-Jtiort 

and u~e of all claim~nts which the depart~~nt will recoqniz~ 

and on~erv~ in diverting tt1e waters ~hich jt own~4 Thp 

de~art~ent may police and distri~ute to ~h~ owner of th,· 

recog,ized appropriation the waters due him upon requ~st ~r••1 

u~O~r terms agr~~~~ upon. 

(~) The ~epartment, when engaged in controlJinq ~nrl 

diviai,g the natural flow of a str~am under the authority 

granted by this chapter, is e~erclsing a police power of the 

stgte, and water commlssion~rs appointed oy ~ny ~ourt may 

not de~rive the department of dOY of th~ Wdt~rs ownej or 

anministered under ugreement with respective owner~. ThP 

owner of a prior riqht contendin~ that thA dep3rtment is no~ 

rec~g,tzinq and respecting th~ aporopriatinn m0y resort to~ 

court for th~ purpo~e of deter~ining ~heth~r or n~t th·· 

rights of the claimant have been inva:led, an1 the c.tep."'lrtmP.nt 

shall observe the terms of the final decree. 

( &) When tt1e department impound~ or acquires the riqht 

of dp~ropriation of the waters of a stream it may divert or 

authorize the diversion at 'iny paint on the stream or any 

parti,n thereof when 

appropriator." 

it is dan~ without i1jury to a prior 

~ i;!t_S.fC.UQtL.. Section 6. Water marketlnq from ~tara~~ 

facilities. (lJ The department may not acquire rights to 

-12-
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approorlate water for marketing except from a storage 

facility, either existinq or as proposed to be constructed. 

(2) The department may not: acquire riqhts t:o 

appropriate more than so,ooo acre-feet of water per year for 

the transfer of rights under this section for industrial 

uses, including but not limited to energy Industry use. 

( J) The department ~ay market water as otherwise 

provided in this chapt~r or it fiay sell, grant• convey, 

assi~n 9 lease. or otherNise transfer water rights or permits 

to appropri3te water from storage projects to users, 

including energy industry users, for tne consideration and 

under the terms and conditions flx~d by contract or 

instru1nent of conveyance. A contract 11ay provide that the 

transfer is void for failure to perform any condition of 

performance, for breach• for failure of consideration, or 

f~r failure to perform any other contractual obligation. If 

the 1~partment deter~ines that a failure to perfora a 

condi t. i Oil of perf or nt<lnce or breach has occur red • f t may 

revoke the permit evidencing the transfer after compliance 

with any notice of breach provision or other conaition 

precedent to cancellation specified in the contract. 

(~I 4 contract or instrum~nt of conveyance that 

transfers ~ater rights or permits to ~ppropriate water from 

stor~~e under this section must require that w~ter for such 

b~neficial use in this state as the department may determine 

-1.3-
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be made available from a water storage project or from along 

the r~ute of sucn a project in this state. in such amounts 

as t~e department may determine up to a maximum of 25% of 

the capacity of any privately owned project, to any user in 

this state, upon payment by such user of all costs of 

tappi.'1g into and removing water fro"' the p,.oject. 

(5) The department may acquire rights to appropri~te 

water under this section for a term not to exceed ~0 years. 

The t~rm may be extended upon a redetermination of the 

criteria set forth in 85-2-311 without loss of priority 

date. A transfer of a permit or a right to appropriate water 

under this section pursuant to a contract or other 

instru~ent of conveyance may not be for a term greater than 

40 ye~rs• subject to renewal upon such terms and conditions 

35 pr:Jvlded by this section and the contract or instrument 

of co~·.teyance. 

(6) An environmental impact statement must be prepared 

by th~ department priar to the transfer of a water right or 

permit under this section. The dep<=trtment shall comply with 

t~e provisions of the Montana Environmental Policy Act prior 

to tne transfer of a water right or permit under this 

sectio,. The transferee shall pay all costs associated with 

compli 3nce with the act. Except as provided in this chapter• 

the provisions of &5-2-124 are controlling. 

(7) No contract or instrument of conveyance for the 

-14-
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transfer of water righ~s or permits tQ appropriate water 

fro111 storage under thls section is valid until ratified 

pursuant to a oetition to the legislature and an act of the 

legislature approving such a transfer. 

(d) The departta9nt may not tranc;fer a water right or 

permit under this section for energy Industry use until: 

l3) July 1, 1987; or 

(1>1 an environmental Impact st~tement has been 

completed under subsection (6) and submitted 

legislature for its review. 

to the 

~fW_S~kllUS& Section 1. Water mark~ting account. (1) 

There is established a water marketing account In the 

earmarked revenue fund. Funds accruing to the department 

under contract or instrument of conveyance for beneficial 

use ~f water under (section 6] or from such other source as 

may be provided by law must be deposited in the water 

market in~ account. Income and I nta-r-est from investment of 

the money in the water mdrketinq account must be credited to 

the account. 

(l) funds accruing to the department and deposited in 

the water marketinq account are allocated as follows: 

(a) All funds are committed for the construction or 

rehabilitation of water marketing storage facilities. 

(b) Funds remaining aYter appropriation each biennium 

under subsection (a-) are allocated in the followIng 
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percentages of the remaininq balance: 

(i) 50X to the water development earmarked account to 

be u~ed for any of the purpos~s described in 65-1-604(3); 

{iit 25~ to long-ranqe soil and water conservation 

programs; 

(iii} 25~ to the general fund of the state. 

Sections. Section 85-1-205, MCA, is amended to read: 

"85-1-205. Acquisition of water in F~~e-Peck-Re,er¥o~r 

a__fe~e~al_-~se~Ql£• The dep~rtment ~ay acquire water QL 

~atec-~ta~aQ~ by purchase option or agreement with the 

federal govern•ent from ~he-Fe~~-Peck-Re~~~eTr aQ¥_fedeLal 

~eS2,~QLC for the purpose of sale. rent• or distribution for 

industrial use g~_atbe~e· In such cases, the department 

is not requfred to construct any diversion or appropriation 

facilities or workst and it may sell~ rent, or distribute 

such water at such rates and under such terms und conditions 

as It considors appropriate." 

Section q. Section 85-2-104• MCA, is amended to read: 

"65-2-104. Slurry transport of coal. (lJ The 

legislat~re finds that the use of water for the slurry 

transp3rt of coal +~ ma¥-b~ ~etrlmental to the conservation 

and protection of the water r~sources of the state. Ibe 

~~~l~la~uce_flo~s_~bat_tbe_u~_ot-M~~ec_LQc_~luccx-~~Lt 

ot--~ill--tbceAteo~_-XQ_depletc_~ontao~!~-watec_cs~uc~~a 

tlle _ _slgal~aut--lle~cl.IIIIDt--llf exis:Uug__ __ aod-IWI~ 
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illiJ:ls;ult.uulL.IIll~llaL....ces;ailt..i.IIWil.&...iiii.ILII.tblli:..IIUL.iiii.ILQf 

lllll.dllfil-illliL.iiiiUAtls;..biib.i.tJI.ta_IIJLlltg.i.Al uwre further f jodA 

tbilt.-tbt-U~f-llliltill:-fiiL-t.bii-AlliLJ:X-t.LiiDauRLt qf !;Pill ·~ 

fllus;lqse t.be ll!lt.liiiiLIIf-tbe..lllll!lllLl:IL..tbl s suu tll-ltt.Ulu 

lllat&C-fuc_t.heir fyture tu~oefi,ia1~Qab. 

(2) ~~a~e-e•-we~er-fer-~~-stu~y-~reft~por~-o+-eoo+ 

+s-ftO~-e-befte+te+e+-ase-o+-we~er• Ille_~ctaeot aiiX--D!It. 

ils;!;llDf--111:--otbll£¥lSll--tilkA-AO~tigg_liD-iiO-ilapljcatloD-f!IJ: 

tlle-Wii:-IILIIIiltllJ:--flll:-t.bii..SlUJ:U-tJ:iiiUi!UlJ:t...!lf-r.!lilla..&JU:.llll:t..iiS 

!IJ:!IxidillLln-lSes;.t.lml..lo,Ja until .lu~a-lillla" 

Section 10. Section 85-2-311• ~CA• Is a.anded to read: 

•ss-2-311. Criteria for issuance of p~r•it. L41 The 

depart111ent shall issue a oer•l t if; 

tltLal there are unappropriated waters in the source 

of supply: 

iat!ll at times when the water can be put to the use 

proposed by the applicant; 

fl>tLll.l in the a~taunt the app1 i cant seeks to 

appropriate; and 

tetLllll throughout the period during which the 

applicant seeks to appropriate• the aaount requested is 

available; 

t~tibl the righ~s of a prior appropriator will not be 

adver~~ly affected; 

t~tt~ the proposed means of diversion• construction, 
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and ooeration of the appropriation works are adequate; 

t+tLdl the proposed use of water Is a beneficial ·use; 

tst Li:.l the proposed use will not: interfere 

unreasonably with other planned uses or develop.ants for 

which a per•it has been issued or for which water has been 

reser~ed; 

ifl--~bll-!IJ:!IR!Isad_u~f-MiltllL-is--~:e~~aablA..__!s__agt. 

s;aat.ut:¥--111-1llL-liRlis;UL.-lllliL~t..i.¥11.L e s ta bl .i.:ibJuL..i..D 

lilii2J.UtlQDS--il.l-t.bJ:!IU!IlL-tiJ._gL_lli:!:aJU.......alliL. Is D pt 

gt.lleod.a....-<liltl:illllD1.aJ._tll-t.be-lllllllls;..llelfilu._:u.e s; t: 1 tar lil 

uuett_J.D-t.JJu_swsll!;t.l!ID-Lf.L-ii!UUX....mll¥-l.ll-~is;illi<!llS 

lD¥!1ll!ina...tlle_use_of-3.LlllllLoJ:-Iml:~:filil.t pt lllilt.llL-Ll!iliiL 

i1Dt1-12-11J:-•QJ:e_s;ubl~feet-il-ses;lllliL.!ILIIIilt.iii:L-ilntl 

t6t--e"---ep~+e&n•--fer--en--eppr~~+6ft-of--~8y889 

ftere-~ee~-e-yeft¥-e~-ae~e-end-lS-ea~+e--~~--per--see~d--~ 

•eP@-ft~&v~~-ey-e+ee~-en~-ee"•+~e+"~-e¥+~eftee-~he~-~fte-~~~h~s 

~-e-erTor-epprepr+~r-w+•~-ne~~e-ed¥erse~1-effee~ee. 

t~t!gl except as provided In subsection f6t-~• the 

applicant proves by substantial credible evidence t:be 

crlt:eria listed in subsections t•t !ill through t5t Lfl_pf 

t.bl~-~~~b~lls;t.l!ln_Lll· 

LZl--AD--iiU~is;jjat._-f!IJ: __ iiD__iiQQJ:II!IJ:liit.llln _ _gf___LD.&QUQ 

iis;~e:f~llt--4-XeiiL-!II:-mQJ:e-iiDd-l~s;ub.l~eet-il-ses;glliL.!IJ:~ 

mu~t.-~t:ll¥e_bx-s;leac_i1Dt1-~liDXios;iDa-e¥~eDs;e_~nat. the ~lgbts 

llf-a-DJ:lQ~-a!I!I!~PJ:lilt.!ll:-lllill-n~t-bll-ildl!eJ:~~lX-ilf~a 
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tl1--EII.t...;liilll£o~ttiitlili!IL-~~-lll.ilfu_fi!L-IWI..UVSli..i.g~-LWI 

IIAIIDd:!ClJ:.Ll!Lt.b~.ala.fda._:tiul-llf!l!iiC:tlllliill.-li.biil~ll.iJID--tiltl 

oacmLt--AC--au:tbAclz~!Qo_foc_~~--l!f-Wil:teL.foc_ii-Lum-o~ 

a~~-l:~-~D-¥~~-liYble~-tl!--C~~al __ upao __ a __ IIJ:iiClo~-iiDd 

~~:tetmlna:tLQn__of~~e---~Lteelii-l!ax~:d-in-iullse~~La 

!n~l~!Qg-&~:tloD-Lfl~-CJ:Qilt~li-Ot-:tbe_aAQyg~~lum~ 

W:-t.iltJ:_Qf_di.J!J:J:Alan..~ 

~~H~iitllOtia s~etion 11• Depart~~ent 

of Odtural 

to ad•i n i ster 

study. fl) The d•~artment resources and 

conservation shall ~onduct a study of water market,ng issues 

fn conjunction with the ~ter resources oversight cOmmittee 

provided for In [s·ectfon 12}. 

f2) The study must htclUde bUt is not 1 i•ited to an 

examination Of the following: 

{a) the present i-n-state demands on water for 

doMestic, Municipal. agricultural, indUstrial, and other 

beneficial ases; 

(b) projections of future demands over the next 50 

years on water tor in-state domestic, ltUni c i pal. 

agricultural• industrial, and other beneficial uses; 

(c) the econoaic l•pacts of-water marketing; 

(d) the envfrormental J'iltpaCts of water marketing; 

(e) the ecoRo•lc fntpaCts of energy industrial ·uses of 

water; 

(f) the environ•ental :f'fliPaets O'f energy industrial 
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uses ~f water; 

(g) a comparison o~ the costs of transportation oy 

railroad with the costs of transportation by coal slurry 

pipeline; and 

(h) other related Issues. 

f3) The depart•ent shall report the results of the 

study to the ~9th legislature or to a special session of the 

leglslature called for the purpose of l~gislative 

ratification of water •arketing pursuant to [section 7]• 

whichever occurs first. 

~fW-SfCIIQKa Section IZ. Water resources oversight 

cOMmittee -- establf·s~nt a-ppoint111ent 

organization. (lJ There Is a water resources oversight 

committee. 

(a) The speaker of the house and the co-.lttee on 

com•ittees of the sena~e shall each appoint four ~~ers of 

their respectiVe houses to serve on the comMittee. No more 

than two members f~om each house •ay be from the same party. 

(b) Committee members shall elect a chairman and 

vice-chairMan from a.ong their nu•ber• 

(c) Committee &e•bers are entitled to co•pensation and 

expenses as prOvided in 5-2-302. 

(2) The water resources oversight committee shall work 

with and oversee the efforts of state agencies charged with 

the responsibility of developing and Managing the state•s 
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water resources. including the study of water marketing 

Issues provided for in [section 11] and the water 

development program provided for In Title 85t chapter 1. The 

committee may study any other issues related to water 

developaent and conservation as its .embers consider 

important to the people of the state. 

(3) The co~mittee •ay make such recoMmendations to 

agencies and the legislature relating to water .arketfng. 

water development, or water conservation as it considers 

neceSiary. The reco•mendations May include proposals for 

legisl atlon. 

(~) The co~mittee may continue the work of the 

previous water resources oversight com•ittee of overseeing 

the i~ple.entatJon of the water rights adjudication syste• 

provided for in Title 85• chapter 2. 

(~) The com&it~ee may arrange Nith the legislative 

council to receive support services~ subject to the 

limitations of funds available for that purpose. 

~EW_SE~IlU~& Section 13. Appropriation. (1) There Is 

aopropriated to the departMent of natural resources and 

conserva'tlon S50,000 froa the general fund for the purpose 

of funding the study conducted under [section 11]. 

(l} There is appropriated to the legislative council 

$15.000 from the general fund for the purpose of supporting 

the activities of the water resources oversight com~lttee. 
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Section 14. Section 75-20-1~~ 9 HCA, is a~nded to 

read: 

"75-20-104. Definitions. In this chapter. unless the 

context requires otherwise. the folloving definitions apply: 

(1) •Addition ~hereto• means the installation of new 

•achlnery and equip.en~ which would significantly change the 

conditions under which the facility is operated_. 

{2) •Application• means an application for a 

certificate subMitted in accordance Mlth this chapter and 

the rules adopted hereunder. 

(3) •Associated facilities• includes but is not 

li•ited to tran~portatlon links of any kind• aqueducts. 

diversion dams, transmission substations, storage ponds• 

reservoirs. and any other device or equipment associated 

with the production or delivery of the energy fora or 

product p~oduced by a facility, except that the te~m does 

not include a facility. 

(4) •Board• mAans the board of natural resources and 

conservation provided for in 2-15-3302• 

(5) "Board of health• means the board of health and 

environmental sciences provided for in 2-15-210~. 

(6) •certificate• means the certificate of 

environmental compatibility and public need Issued by the 

board under this ~hapter that is required for the 

construction or operation of a facility. 
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(7) •commence to construct• means: 

(a) any clearing of land, excavation, construction, or 

other action that would affect the environment of the site 

or ro·J te of a fac i I i ty but does not 11ean changes needed -for 

temporary use Of sites or rout-es for non uti 1 i ty purposes or 

uses in securing geological dat.a, including necessary 

borin~s to ascertain foundation conditionS; 

(b) the fracturing of underground for•ations by any 

means if such activity is related to the possible future 

devel,pment of a gasification facility or a facility 

employing geo~herMal resources but does not Include the 

gathering of geological data by boring of test holes or 

other underground exploration. i nvest.-i gat.i on, or 

experimentation; 

(cJ the co.-enceMent of e•inent domain proceedings 

under Title 70, chapter 30, £or land or rights-oF-way upon 

or ov~r which a ~acilfty •ay be constructed; 

(dl the relocation or upgrading of an existing 

facility defined by (b) or (cJ of subsection (10), including 

upgrading to a design capacity covered by subsection 

(lO)fb)• except that the term does not include normal 

aaJntenance or repair of an ex-isting fa~ility. 

c-e) •oepart•ent• •eans the depart•ent of natural 

resources and conservation prO-vided for In fitle 2• chapter 

15 9 part 33. 
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(9) •Department of health• means the department of 

heal~h and environmental sciences provided for In Title z, 

chaotP-r 15, part Zl. 

(10) •Facility" ~ans: 

(a) except for crude oil and natural gas refineries, 

and facilities and associated factlities designed for or 

c~pable of producinq, gathering, proc~ssing, trdnsmitting• 

tra"Sportfng~ or distributing crude oil or natural gas, and 

those facilities subject to The Montana St.rir-> and 

Underground Mine Reclamation Act• each plant, unit, or other 

facility and associated facilities designed for or capable 

of: 

(f) generating 50 megawatts of electricity or more or 

any addition thereto (except pollution control facilities 

appro~ed by the depart•ent of health and environ•ental 

sciences added to an existing plant) having an estimated 

cost in excess of SlO million; 

(il) producing 25 •illion cubic feet or 11ore of gas 

derived from coal per day or any addition thereto having an 

estimated cost in excess of SlO million; 

( i i 1) producing 25,000 barrels of l-iquid hydrocarbon 

products per day or more or any addition thereto having an 

estf~~ted cost In excess of sto •llllona 

(ivJ enriching uraniua llinerals or any addition t-hereto 

havinq an estimated cost in excess of SlO million; or 
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(v) utilizing or converting soo,ooo tons of coal pe• 

year or more or any addition thereto having an estima~ed 

cost in excess of $10 million; 

(b) each electric transmission line and associated 

facilities of a design capaci~y of More than 6q kilovolts. 

except that the ter• does not include an electric 

transmission line and associated facilities of a design 

capacity of 230 kilovolts or less and 10 miles or less in 

length; 

(c} each pipeline and associated facilities desi9ned 

for or capable of transporting gas (except for natural gas), 

water. or liquid hydrocarbon products ~ea-er-~e-e--ffte~++ty 

+eee~d--w++ft+n--er-w+~~-~T,-~eee-e+-~fte-s+ze-+n4+e~ed 

+n-sabs~en--t~ettet--o•--~h+s--~e~Oft£-_Q£~£-~ 

tLiDSAact_eedium; 

(d) any use of geothermal resources, Including the use 

of u~derground space in existence or to be created, for the 

creation, use, or conversion of energy, designed for or 

capable of producing geothermally deriv~d power equivalent 

to 25 million Btu per hour or more or any addition thereto 

havi,,-1 an estimated cost In excess of S750tOOO; 

(e) any underground in situ gasification of coal. 

fll) •Person• Means any individudl~ group, firm, 

partn~rship., corporatIon, cooperative, association, 

25 gover~ment subdivision, govern•ent agency, local government, 

-25-

1 

z 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Zl 

22 

23 

LC IZ03/0l 

or ot,er organization or entity. 

(12) "Trans•lssion substation• means any structure, 

device, or equip•ent assemblage, commonly located and 

oesigned for voltage regulation, circuit protection. or 

switching necessary for the construction or operation of 

proposed transmission line. 

a 

( 13) •Uti 1 ity• aeans any person engaged in any aspect 

of th~ production, storage. sale, delivery, or furnishing of 

heat. electricity. gas, hydrocarbon products, or energy in 

any flrm for ultimate public use.• 

~tH-~llU~a Section 15. Codification instruction. 

Sections 6, lw and 12 are intended to be codified as an 

integral part of Title 85, chapter lw part 2w and the 

provisions of Title 85t chapter 1 9 apply to sections 6t 7 9 

and 12. 

~fW_Sf~~ Section 16. Severability. If a part of 

thiS act Is invalid, all valid parts that are severable from 

the i~valid part remain in eff~ct. If a part of this act is 

invalid in one or more of Its applications, the part remains 

in effect in all valid applications that ar~ severable from 

the Invalid applications. 

U~W-SftllUHa Section lT. Effective date. This act is 

effective on passage and appro~al. 

-End-
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Committee 
on Naturul Resourees 
Recommend do not pass 

Objection Raised to 
Adverse Committee Report 

HOUSE BILL NO. 893 

INTRODUCED BY NEUMAN, NARKSo ROUSH, HOLLIDAY, IVERSON, 

CURTISS, FABREGAo ELLISON, BENGTSONt JACOBSEN, DONALDSON, 

WINSLDWo GRAHAHo MANUEL• TVEITt KDEHNKEo MOHAR• 

HAND, THOFT, STIMATZo TOWEo GALT 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AUTHORIZe. 

FACILITATEt AND EFFECTUATE THE MARKETING OF WATER BY THE 

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION; TO 

AUTHORIZE A STUDY OF WATER MARKETING, ESTABLISH A WATER 

RESOURCES OVERSIGHT COKH!TTEEo AND APPROPRIATE MONEY FOR 

THOSE PURPOSES; TO ESTABLISH A WATER MARKETING ACCOUNT; TO 

REQUIRE THE OEPAR7MENT AND BOARD OF NATURAL RESOURCES AND 

CONSERVATION TO EXERCISE THEIR PUBLIC TRUST RESPONSIBILITIES 

IN ISSUING PERMITS AND MARKETING WATER; AMENDING SECTIONS 

75-ZD-lOit, ll:itll::ZU.& 85-1-101, B5-1-10Zo 8§-i:-Hb 

85-1-202, B5-1-201tt B5-1-205t 85-Z-104t AND B5-Z-311o MCA; 

AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Sec~lon 85-l-101, MCA• is aMended to read: 

•ss-1-101• Policy considerations. It is hereby 

decl~red as follows: 

(1) The general welfare of the people of Montana~ in 
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view of the state•s population growth and expanding econa.y. 

requires that water resources o~ the state be put to optiaum 

beneficial use and not wasted. 

(Z) The public policy of the state is to promote the 

conservation, develop .. nt• and beneficial use of the state•s 

water resources to secure •axiau• econo.lc and social 

prosperity for its citizens. 

(3) The state• In the exercise of its sovereign power, 

acting through the depart•ent of natural resources and 

conservation~ shall coordinate the developaent and use of 

the water resources of the state so as to effect full 

utilization, conservation, and protection of its .ater 

resources. 

C~) The develop•ent and utilization of water resources 

and the efficient, econo•fc distribution thereof are vital 

to the people In order to protect existing uses and to 

assure adequate future supplies for do•estic, industrial• 

aQrlcultural• and other beneficial uses• 

(5) The water resources of the state .ust be protected 

and conserved to assure adequate supplies for public 

recreational purposes and for the conservation of wildlife 

and a~uatic life. 

(6) The public Interest requires the construction, 

operation, and maintenance of a system of works for the 

conservation, deve 1 op~tent, storage, distribution, and 
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utilization of water. Which construction. operation• ano 

maintenance is a single object dnd is in all respects for 

the welfare and benefit of the people of the state. 

(7) It is necessary to coordinate loca1 9 state• and 

federal water resource develop•ent and utilization plans and 

projects through a single agency of state govern.ent• the 

depart•ent of natural resources and conservation. 

(8) The greatest economic benefit to the people of 

Montana can be secured only by the sound coordination of 

development and utilization of water resources with the 

development and utilization of all other resources of the 

state. 

(91 Any atteapt to gain control of or speculate on 

large quantities of ~uctA~~ ground Mater of the state of 

Montana is not In the interest of the people and is to be 

restricted. 

llQl-IbA-~dkat!Dg_gf_water frga atgragt_~!tjes b~ 

~..&t ilf.LJ.L.£.Q.DUUotil:t-loiJ.t.ll~glllllL.llfi&t-"on u ry,!U; j go and 

dnii.U~~~~e~~L-.l.f..._:..uJ.U.J.a~J--water ugllU.._;u:e a<l«quatel lf 

UJ:liU~;UlLaod-fll.c.t::liua.bl.Lfii~£Lid.tlU-IIU~-Ue-llrovlded 

fo.ca 

f~8tL111 To achieve these objectives and to protect the 

waters of "ontana from diversion to other areas of the 

nation, it is essential that a 

IIUltiple-use water resource 
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formulated, to be known as the •state water plan"•• 

Section 2. Section 85-1-102• MCA• is amended to redd: 

•85-1-102. Definitions. Unless the context requires 

otherwise• in this chap~er the following definitions apply: 

(IJ •Board" means the board of natural resources and 

conservation provided fnr in Z-15-3302· 

(Z) •cost of works• means the cost of construction; 

the cost of all lands, property• rights, ease~nts• and 

franchises acquired which are dee•ed necessar~ for the 

construction; the cost o' all water rights acquired or 

exercised by the departMent in connection with t~ose wor~s; 

the cost o'f all •achlnery and equipt~ent, financing charges, 

interest prior to and during construction and for a period 

not exceedln9 3 years after the completion of construction; 

cost of engineering and legal expenses. plans. 

specifications, surveys• estimates of cost. and other 

expenses necessary or incident to deter•ining the 

'feasibility or practicability o~ any project; ad•injstratiye 

expanse; and such other expenses as .ay be necessary or 

incfdent to the f'inancing her-ein authorized and the 

construction of the works and the placing of the same in 

operation. 

(l) •oepart.ant• means the dapart.ent of natural 

resources and conservation provided for in Title 2• chapte~ 

l5y par't. 33. 
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U:l_!flltcgJ.-.induli!:U-UU~~..IIU..Of water u a 

l!e.dliiJ!_fw::_~;.;u::uing_t;giil_RL.Jit~Ul!X-11l.JlUal s or the use 

gf__wat~--lD_-~--aK~~ gr rpfio!Dg_Qf cqal gr pther 

aoaL~-IIlDBLAl~ 

L~l~Eoe~GJ_iodustrr uagc!-_..an' • natural persog. 

fUll&.. --llllctDi:Ublll._as..r.w:..l at I go., slULdll:iltB • <; gr 110 rat I QIJ.t. 

J,Ql.Qt_JUt.D.t .. t.U:&&·-cwbll~:UQs_or •tate gr federal ageosr 

uslag_u~-AUIIII11lnii-M4t~-foe-eoCL~J¥-1ndustcv.uaa. 

161--!ED~-_m!oeLals!- llftilns aov --alnectl fyeJ. 

lD!:lulliog_lluLoot..llllltliiLtll_s;oat • 1 I QD.Lt.h_lletculu•• g i 1 • 

Diltlll::.ill-~..IIUD111111-.liDII-tbotlu!LliDILilo¥-S;U-'> I Pat j QQ Qf 

llloeolL.uniLla-tbe..ll~du<it 1 on ot eo~~.U~¥& 
t+tLll •owner• ~ans all individuals. irrigation 

dis~riets, drainage districts, flood control ~lstrlctsy 

incorporated co•panles, societies, or associations having 

any title or interest in any properties, rights, ease~nts, 

or franchl ses to be acquired. 

t5tLAl •Private person• lll!ans any Individual., 

associ at: ion, partnershiP• corporation, or other 

nongovernMental entity not eli9fble for loans and grants 

under 85-1-605 bu~ does not lnclude·a governmental entity 

s.uch as a.n agency• local government, or political 

~ubdivisiori of the state, the United Statesr or any agency 

thereof, or any other govern•ental entity. 

f6t1~l •Project• •eans any one of the works herein 
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works which are 

operated as a 

t~tLlOl •Public benefits• .eans those benefits that 

accrue fro. a Nater developaent project or activity to 

persons. other than the private grant or loan recipient and 

that enhance the co .. on well-being of the people of Montana. 

Public benef;ts Include but are not ll•lted to recreation, 

flood control, erosion reduction, agricultural flood da.age 

reduction, water quality enhance•ent• sedl•ent reduction. 

access to recreation opportunities, and wll dli fe 

conservat ton. 

!111-!Sta~ge-fAcllity• •e~-4-~il!l¥-usftd to store 

~tRC-in-Stilte&-!e~BLt1&-RL-~iXate owne~a 

f6ft111 •water development clearance account• means a 

separate account created by 85-l-617 'llllth-in the bond 

proceeds and Insurance clearance fund of the state treasury 

to finance loans under the provisions of the water 

development prograa to agencies, local qovern.ants, and 

political subdivisions of the state, p~ivate persons, and 

any other eliqible recipients from proceeds of bonds issued 

under part 6 of this chapter. 

t9t!l~l •water development activity" means an action or 

program to protect and enhance water-based recreation or to 

protect or enhance water resources for the benefit of 
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agriculture, Flood contro1 9 or other uses 7 including but not 

1 imit·ed to sUch purposes as the prornotion of effie tent use 

of water in aqriculture 9 the Improvement of water quality in 

agriculture and other nonpoint source uses, the protection 

and enhanceiH!nt of water-based recreation, the control of 

erosion of strP.aMbanks and control of sedimentation of 

rivers and streaa~, and providing greater local and state 

control of Montana water resources. Water deve 1 opiiEt nt 

activities May provide any combination of •arketable and 

nonmarketable benefits. 

t+9tLL!l •Water developMent ear•arked account• ~ans a 

separate account created by 85-l-604 within the earaarked 

reven~e fund of the state treasury for the purposes of the 

water develo~ent progra• as set forth Jn 85-1-60•• 

tr4tL12l •water developaent project• •eans a project as 

defined in subsection t&t 121• except that water develop.ent 

projects are not limited to projects owned or operated by 

the de~artaent. 

t+~tLL&l "Mater develop.ent sinking account" .ean~ a 

separate account created by 85-1-603 within the sinking fund 

of the state treasury to be used as provided in 85-1-619. 

t~3tLlZl •works• means all property• riqhts9 easements. 

and franchises relating thereto and deeMed necessary or 

convenient for their operation and all water rights acquired 

or ex2rcised by the department In connection with those 
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works and includes all .e~n5 o£ conserving and distributing 

water, Including, without limiting the generality of the 

foregoing, reservoirst dams9 diversion canals, distributinq 

canals, wast~ canals, drainage canals• dikes, lateral 

ditches and pu•ping units, mains, pipelines, and waterworks 

syste•s and includes all such works for the conservation, 

development. storage, distribution, and utilization of 

water, Including without limiting the general;ty of the 

foregoing, works for the ourpose of irrigation, flood 

prevent I on., drainage. fish and wi 1 dl i fe, recre;,t ion, 

developaent oF power• watering of stock, supplyinq of water 

for public, OO.esttc 9 indus~rial, or other uses and for fire 

protection.• 

see~+an-3.--6ee~+~on-8s-i-t-i!'ty-M61t.,.-+~-e•e~ufe1!1-'tt:~--reeM 

•e§-~-+~+w--8~~-ef-s~e~e--use-~-we~erw ~-Hone-e~-the 

weee~s-+n-t:he-s'te+e-o~-Mon~ne-'"e+~-ey~--~e--eppre~r+e~e~y 

ft+v@rted~--+~eandefty--er-a~herw+se-~~~~~e•fted-er-een~ra++e~ 

wh++e-w+~h+"--~~e--~a~e-~er--.,e--~~~+se--~he--be~fter+e~ 

thePeo~.--exeep~-~ursaan~-~e-e-pe~+~+8ft-to-en~-an-ee~-e~-~fte 

•~+s+at~re-o~-the-~~e~-e~-Me~ene-p~•+~e+n~--saeft--eet+en 

AS::RC2~±~d==ta:=t~±s::2ee~:oad:fttl•-85w:Cbaater-t~-Any 

erpr~~+et+eny--d+y~~s+~ny---+•pe~ndTngy---~stra+n+ftg?---ar 

a~~~~ted----e~~rapr+e~Ony----d+wersfen?---+Mpa~d+ngy---or 

re~~re+n+ng-eantrery-te-the-prey+s+ens-e~-~h+s-,ec~+en-~~~ 

be-~~+--and--yefd•--A++--o~~eersy--egent~y--e~ene+esy--end 
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e.p~ees---of--the--ste~e--ere--preh+e+~~~-•re.--kftew+~+y 

rera+~~+ngy--eTd~g.--eP--es~~ftg--+n--enr---aanne~---~h 

~ne~ho~+red--appre~~+ony-~+.-rs+ony-+-,e.n~+n~y-o~ether 

r~~~~~+ft~--~~-she+•-De-~ft4awfa~-f~-eny-'e~sony-persens•--~ 

eerpor~+•n•--drree~--or-tndtre~+YT-~ersene++y-er-threagh 

e~eft~~y-e*+~sy-or-e.p~y•e,y--e~~--~--~e.,~-~se 

·~~~r+~.--d+•er~--twpeaftd.--or--~herw+se--res~retft--or 

een~et-eftY-of-~he-w~e--w~h+ft--~he~ndertes--e+--th+s 

5~a~e-•or-ase-aa~+~~e.eefy-e.eep~-+ft-eeeordenee-w+~h~he 

~~~ef-~ft+s-~e~Yen-

tfi::MRDC:::af:==tb&:::.G~ta--lbta--•t•te-=aey Re 

aou=ti.absb:dUn~H:ds.:or-=Ott!eflli:ac--rest;rotned 

Re::CQUt~Riitd::Bbiit=--aitbtR:-tb•-•tot.:f~:a~atde-tbe 

tzRead:ca:tbeallf::H:tb~tadll=tiUlt:there::-u--a 

aell:::::~aau:u::::ud::su:cu~lle::a:uu:fu.:J:Jie 

beatlb:a::••U~ · R~fllt¥=1lf--.....tb:::citi=ua----5J!cb -e 

deteeeiaatiaa::a~:=-ada:-tn-•-h•prtn;-condncted-b~ 

~~~~~~~:tbe:::~~gce--ettobitsbed-:ta--ttttc--e5. 

cbcot:e:ts:iR:Bb*'b:tbc:ct±tseit:lltt•httabcd:i4-&5=e-a*t-oec 

d~tlle±Dild::RefRec::.ctce::BCX::be:::aaceacciAtcd~~ 

i~cuadad~::Re::ctbce•±aa::tcatccincd::RC::caatllRtlcd::•bilc 

atata• 

Section 3. 

"85-1-202. 

Secti·on 85-1-202, MCA, is amended to 

Oepart•ent actions subject to 

-9-

read: 

board 

HB 893 

1 

z 

3 

4 

5 

6 

7 

8 

9 

10 

11 

ll 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

2it 

25 

HB 0893/02 

approval. The department •ay not acquire by appropriation or 

otherwise a water right or interest therein and aay not 

acquire real property or an Interest therein (except rights 

of access for the purpose of construction. operation, or 

maintenance of works) or aortgage or otherwise create a lien 

on the sa.e or dispose of in any •anner water rights or real 

property or interest therein wi~aut prior approval of the 

board. Iha_IIIIQ.iltl~~a-ll¥-Qllt.llln I ng a par•! t fQL 

tlm-ll&DIIlliOJ.ill_..llliL-Ilf_..IIU.e.L..IIQdK Iltle_.u.._cbapur l• 

~it:l:..LigbUJ!LiJIIIU.IIIIllGLIIiWI£ fgr lliiUIU.ing_Jp_--'lll¥ 

llU.E:..lllti.IJJIII1Jbii_J:I[ I PE: IIPPI:PXii:LliLtbl:.JlQ.IICJia The depart..ent 

mav not construct or cause to be constructed or contract for 

the construction of works or projects without prior approval 

of the board. The departMent •ay not loan funds to a person 

or water user association for the purpose of constructing or 

Maintaining works without prior approval of the board.• 

Section ~. Section 85-1-20~, MCAt is a•ended to read: 

•85-1-20~. DepartMent powers ovef state waters. (1) 

The depart•ent, with the aPproval of the board• may sell, 

lease. and otherwise dispose of all waters which may be 

impounded under this chapter, and the water may be sold for 

the purpose of Irrigation, develop•ent of power• watering of 

stock, or any other purpose. llo:t,.i:tbllilll.lll.IUI-ll!l¥-lltbu 

PE:Q~J.~J.pg_o!_tn~_liiiiL-:tbe-d~iJ~tallatA-IOitb-tlle __ app£~iJl__gf 

th11--bPat:d£_mil~-bx_ob1AioJ.ng_a~~BLt-1PL-~~~ 
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llL.Mlltlil.t-lllllln--llt.b __ llh..-J;biiJIUI:_..2:._..KlllLI.U r I,CibU~ 

illlll.tllll.tiUC--l!IUU--Laa:;_u.tluU;.I.Dg_fg,t~!;b-J;QQ~wt 

llllltcl:-~b-U.tti-liW1-J;IIDftit.iliOli~-ll.tli-f.iulLblt-J;D0t.UU:f.__ll.t 

.I.Dlit..tua&Qt__gf_-J;QQKe¥~ To the extent that it may be 

necessary to carry out this chapter and subject to a 

coepliance Nith the other provisions o~ this chapter• the 

depart•ent has full control of a11 the water of the state 

not under the exclusive control of the United States and nat 

vested in private ownership. and it shall take such steps as 

aay be necessary to appropriate and conserve the saae for 

the use of the people. The authority of the depart.ent 

conferred by this chapter extends and applies to rights to 

the natural flow of the waters of this state which It aay 

acquire, with the approval of the board. by conde.nation. 

purchaset eJ:change., appropriation. or ag.ree.ent. 

(2) For the purpose of regulating tha diversion of 

those waters, the departMent may en~er upon the ~ans and 

place of use of all appropriators for aaking surveys of 

respa: ti ve rIghts and seas-onal needs. 

(3, The depert•ent ••Y take into consideration the 

decrees of the courts of t~ls state having jurisdiction 

which purport to adjudicate the waters of a strea. or its 

tributaries. and a fair• reasonable• and equitable 

reconciliation shall be •ade between the clai.ants asserting 

rights under different decrees and between decreed rights 
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and asserted ri~'ts. of app_f.'opriat.J-OR n.ot. adjudicated by. an, 

court. 

(~) The depart~nt~ at its discretion• may hold 

hearings relating to the rights of respec~ive claiMant$ 

aft.er first giving such notice as It cons-iders appropriate 

and ~ke findings of the date and quantity of appropriation 

and use of all clal.an~s which the department will recognize 

and observe in diverting the waters ~hich it owns. The 

department •ay police and distribute to the owner of the 

recognized appropriation the waters due hilt upon reque-.. t and 

under terms agreed upon. 

(5) The departMent• when engaged in controlling and 

dividing the natural flow of a stream under the authority 

granted by this chapter. fs exercising a police po•er of the 

state• and water ca..issioners appointed by any court may 

no~ deprive the depart .. n~ of any of the waters owned or 

ad11-lni stered un·der agreeaent with respective owners. The 

owner of a prior right contending that the departMent is not 

recognizing and respecting the appropriation aay resort to a 

court for the purpose of deter•tning ·Whether or not the 

rlqhts of the claimant have been invaded• and the department 

shall observe the ter•s of the final deeree• 

f6) When the departMent lapounds or acquires the right 

of appropriation of the waters of a strea• It •ay divert or 

authorize the diversion at any point on the strea• or any 
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portion ~hereof when it is done without injury to a prior 

appropriator.• 

!IJi.II_SJ;;t.IlllL 

facilities. {1) 

appropriate water 

Section 5. water •arketing fro• storage 

The departMent Bay not acquire rights to 

for earketing except fro• a storage 

facll i -ty, 

{2) 

either existing or as proposed to be constructed. 

The depart•ent May not acquire rights to 

appro~riate more than so,ooo acre-feet of water per year for 

the transfer of rights under this sect,on for industrial 

uses, including but not ll•itad to energy industry use. 

(3) The departMent May market water as otherwise 

provided in this chapter or It May sell, grant• convey, 

assign, lease, or otherwise transfer water rights or perMits 

to aopropriate water from s~orage projects to users. 

including energy Industry users9 for tne consideration and 

under the t@rms and conditions fixed by contract or 

instruMen~ of conveyance. A contract •ay provide that the 

transfer is void for failure to perform any condition of 

performance9 for breach. for failure of consideration. or 

for failure to perform any other contractual obligation• If 

the depart~ent determines that a failure to perform a 

condition of perfor.ance or breach has occurred, it may 

revoke the permit evidencing the transfer after coMpliance 

with any notice of breach provision or other condition 

precedent to cancellation specified in the contract. 
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(~) A contract or instru.ent of conveyance that 

transfers water rights or permits to appropriate water fro• 

storaqe under this section .ust require that water for such 

beneficial use In this state as the departMent may deter•lne 

be lftade av·ailable fro• a water storage project or fro. along 

the route o~ such a project in this state, In such aaounts 

as the depart•ent •ay deter•1ne up to a .axi•u• of 25* of 

the capacity of any privately owned project, to any user in 

this state, upon pay•ent by such user o¥ all costs of 

tappi~g into and re•oving water from the project. 

(5) The departeent •ay acquire rights to appropriate 

water under this section for a ter• not to exceed 4-0 years. 

The terM may be extended upon a redeter•inatlon of the 

criteria set forth in 85-Z-311 without loss of priority 

date. A transfer of a perMit or a right to appropriate wa~er 

under this section pursuant to a contract or other 

instru•ent of conveyance •ay not be for a term greater than 

40 years. subject to renewal upon such ter•s and conditions 

as provided by this section and the contract or lnstru•ent 

of co"'tveyance. 

(6) An environ•enta-1 Impact state•ent must be prepared 

by the depart•ent prior to the transfer of a water right or 

permit under this section. The department shall co•ply with 

the proYisions of the Montana Environmental Policy Act prior 

to th~ transfer of a water right or per•lt under this 
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secti:Jn• The transFeree shall pay all cost-s aSsociat:::ed-rwith 

coMpliance with the act. Except as provided in this chapter•· 

the provisions of 8~-2-124 are controlling. 

(7) No contract or instrument of conveyance for the 

transfer of water rights or perMits to appropriate water 

from storage under this section Is valid until ratified 

pursuant to a petition to the legislature and an act of the 

legislature approving--such a transfer. 

(8) The depart:IH!ht ""'" not: transfer a water right or 

permit under this section- for energy indUstry use until• 

tet--llltl'r;.,.-~-'t-ef' 

'fb't an env I ronental I ~~~pact state-nt has been 

completed under subsection (6) and sub•·i tted to the 

leg-Islature for its re•iew. 

~fW~lQ~ Section 6o Water .arketing account. (1) 

There Is established a water •arketing account In the 

ear~tar ked revenue 'fUnd. Functs accro·t h'g to the departil&nt 

un·der contract or lnstru.ent of conveyance for beneficial 

use of water un'd~r [section 6·] or fr-o• such other source as 

may be provided by laW aust be deposited in the water 

marketing account. Inc:on and Interest fra. Investment of 

the •oney in the water· marketing account must be credited to 

the account. 

(2) Funds accruing to the t::h!part.mnt and depos-ited in 

the water earket lng acCount are al-located as follows: 
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(a) All funds ara co«mltted fof' the construction or 

rehabilitation of water marketing storage facilities. 

(b) Funds rem~lning after appropriation each bienniom 

under subsection (a) are allocated in the followinq 

percentages· of the remaining- balance: 

( i J 50% to the water deve 1 op111ent ear11arked ac·count to 

be used for any of the purposes described in 85-1-60~(3); 

(il) 25% to long-range soil and water conservation 

progra•s; 

(iii) 252 to the general fund of- the state. 

section 7• Section 85-1-205• MCA, is a•ended tc read: 

"85-l-20S. Acquisition of water in Fo~-Peek-~~ervo+r 

a __ faaecal--Le&eLXUlL• The depart.ent may acquire water gc 

KBlAC-~QLig: by purchase option or agreement with the 

federal government fro• ~~e-Fe~P@ek-R~erwe?~ aDX-f~ 

ce~~Ri£ for the purpose of sale, rent• or distribution for 

industrial use QL-AtbRL-Y~~· In such cases, the department 

is not required to construct any-diversion or appropriation 

facilities· or works, and it ~~~ay sell• rent, or distribute 

such water ~t such rates and under such teras and conditions 

as it considers appropriate.• 

Section 8. Section 85-2-104• MCA, is amended to read: 

•85-2-104· Slurry transport of coal. (1) The 

legislature finds that the use of water for the slurry 

transoort of coal +s aaX-Ae detrimental tO the conservation 
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and prote~tlon of the water resources of the state. :Ibll 

l.llgliJ.iltiiUI-.U.IUILtlliiL.tliLII.liLIILJtiU.e£..fll.t-UIU:tJ' l;ransiiQ.U 

af--alill--t.bC&U.ens to deplete Mgota.na.•s water ce~us..U~ 

l;llf:_..s.ignl.f.!Laot._llflllillllllt-..Qf__ ex lsl; I ng _and pUlj.f:l:.t..llll 

agd.gjltll£.ah.-1111n.i.l:.l.p.al.a..r.es;.aatl.JIQU.o_aod gl;he( yses ilWLllf 

w.i.lllllfe __ aull_agllill;LI:-Ililll.i.till.o The lt:gislaty(f: fucthet fiods 

tllaLtllf:..uf:..Qf_ll.ilteL.fll~lil••rrJ' tUQliiiSlU-liL..I:OiiL....U 

{IU:es:l.gllf:._XilLOillliUlli-llf-t.ilL.IIll!UilLoLtlll.LliUte to u:UllZJl 

ll.iltU-fliL.tllf:lJ:-futw:.e_b811f:f.i.l:l a! p!!(pQ$BSo 

(2) ~he--~se-e~-weeer-fer-~fte-s+arry-~ren•por._e~-eee+ 

-ts-not-e-benfl"i-e+et--ase-o.-wllt:e-r• The departaeot MY ...JlQ.t, 

a~:~:ept__oc__gtllecwiliL-tilkfl-aDJ'-'li:Ugn_gg_ao_appllcatioo tor 

tbf:-Y~LQf_ll.iltf:C-fQC-tllf:-iluCCJ'-lLAolillQCt-llf-l:llills f:XCf:pt as 

ptlll!i.lle!L.i.n-Llie~:tillo fzjz::llllt::i::i:Jblb:::b::Hti ~ • 

Section 9. Section 85-2-311 9 MCA, is aMended to read: 

~85-Z-311. Criteria f'or ls·suance of permit. Ll.l ~M 

!;li:.!;I!I __ .u__eJUlltlQflL_IN SUBifUIDNS !2j &e«D (lth lUI; 

departMent shall Issue a perMit if ~fPLICANI PROVES al 

~UBSIA~L-I:.Bi;DlBLE-fltlDEHLE IHAI _ _l~~fDLLD»ltiG CRITERIA 

aBt;_!!fi: 

1~tLal there are unappropriated waters in the source 

of supply: 

fattLl at times when the water can be put to the use 

proposed by the applicant; 

tet LJ...U In the aMount the applicant seeks to 
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appropria-te; and 

tetLl.i.ll throughout the period during which the 

applicant seeks to appropriate, the a.ount requested is 

available; 

tettlll the rights of a prior appropriator will not be 

adversely affected; 

t~t~l the proposed Means of diversion. construction• 

and operation of the appropriation works are adequate; 

t+tLdl the proposed use of water is a beneficial use; 

61!111 

fstLlll the proposed use wi 11 not interfere 

unreasonably wi~h other planned uses or develop.ents for 

which a per~it has been Issued or for which water has been 

reserved1'a 

c~ntra~::t~==tbt=:~~~:and=-~bieettycs--catoettabad-ia 

snbStetiAna-=ttt--t~b::t!t::Df::ti2:t--iitx--•nd--ts-::a.t 

ntbat:a~t:=:dftdstt:tU:::tl!=tll•-pntttta=wrl~ltla:ar:U..:.tll 

t±stad:tA:tbts=snb~tlla=tft::alllll~--~~~~t~--t~--oppttc~aa 

iaubti2G:tllt:=nsa:a.£::3%efill::llc::II1U:=~ut=a.t::liii!Sat~m: 

and:tz=n~=mn~:cnbtc:f~~at:a:saaoad:~~f=-ataet=al2d 

i6t--e~---ft~~++e&"~--fer--en--ep~~opr+e~+en--~--+8T8Q9 

~e~e-~eet-e-y~e~-or-more-e"d-i5-e~e+e--~ee~--~er--seeoftd--~ 

eer~~~e~es-by-e+eer-end-eonyfne?n~-ev+deftee-~he~-~"e-r+~~ 

ef-e-"~+or-s~re~r+e~er-w+~+-~ot-be-ed¥e~se+y-effe~ed• 
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fl'ttft--e•<t•ej>to-as-p.....,+ded-+tt-sttl>seeot+ett-t6't ;tc.t: .. --otne 

aJ'p4-+e~nt:---l'f"''•~--lty-.,ttb'1:$nt:+e+--e.,.ed:+-lt.f.e--e•+dettee--tfte 

e~+toer+a-~P,.toed-+ft-,...bseeot+e~-trt ;fA! oth~eagh--t5t tft=:a£ 

tll:t:t=aauc:d:~ 

1Zl--tD--BPar:tc:~ I~f-DlEABIHENI 64!-~l-ISSU~ A eE&!LI 

1111:-liiJ-.illll2LIII!a:l.iU;illll..llf:~Q lliL!Illllf._liU&:Ull.t llE-.IIAIE.B...a 

ltllil.t..ll.t: •IIU:Oalt l!i llll..!IIIJUi s;.ulll<: feet :t1 l!.f!l ~ Qf'-=tl"« 

IIUl::ar:an::blt::ctelli!::JIIIII~IIDCII::tba~ 

af::ti::Ct:iltt~ot:stt:lli:il::J:Id::bf::::IISIUUW::::affuliHI W: 

~AI£B__u~LfSS--IHE--UEEA&IafKI--a6~ 6EFIRMAI1¥E FINQING 

I!fAI.i. 

Ul--l:~f-ULIEIUA..l~IISfti.lU!LUI ARE llf.IJ. 

161--IUf_&eeLitAKJ_HAS P8Q~EH-6X-CLE6& AND CONVINCING 

fV1Qf~tf_l~Ief_8~_Qf_'-fB1Q& APPBDfBI&IQR MILL MDI-af 

&DVf&SELY-AffftiEDL-AHD 

LU--IHE e6D20.ifii.--A£e!QUUUDN IS IN Illf_fiiBLll: 

l.!fiEIIESia. 

1ll--ltiL!Al~G-A-FINQ1NG VNPEB SUBSEtTlQN .rZI!C!o IHE 

DfeARI!f~-~LL-tQUSLDf&i 

161--E~~G--Dfa&~--DU THE SI6IE WAIFS surelY• AS 

WELL-4li~e&OJftifQ_QfSAUQli_SU~-Ali-Rflif8YAI1Q~Of HATES FOR 

fUlU8f __ _6ftiffltiAL---fU&eDlifS£--IHGLUDLMG_-auulCifAL WAIER 

SUeeLlfli£-lB&IG4IlQti_SYS~AND MINIMUM SI8EA6EIQWS EQB 

Ilif-e&D:If!:IlQII_llf..fUSUW...IfAiflL!UGIIIli..AiiC..AWUJ f. LIEf ; 

LBl--IIIf_Bf~ffliS-I~f-AeeLlCA~I-~Q-l:llf-SI&If4 
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1 f..l __ ltff_f~O!Ilt_ffASIBli..LIY.JlL:II:I.f-fa!Ullll 

LDl--IIIf _ _fEf~ti~--DB--lUf-- QUANIII~---~Xo AbO 

eDU!ULli!_-Df __ liAI.fiL..Jlf__f.USilWi..-L\frjffltlAI. USES l!L[w; 

~_Df_~UULll 

1~1--Itlf-Efff~IS-QU--!R~lf e&OPf&IY--BlGtiiS--BY--4~! 

tREAilOH-Df_QR_CQHIBlBUI!Dti_IQ_SALINE SEEP; 

Lfl--ll!f__e&QUIILE.._lilGnf~--U!fRSE ~NVIBOlillflii.t.L 

IeeA~IS_Of_IIIf_eao:eu~USE-OE-~-Ali--DfiEaaLUED--BY--1:& 

llffARIIlUL..ellUU4HI-ID--l:lii.J' !5o Cll&e~_QLlLILf..I~ 

C~fLml. 

LGl--It!E-USf_Qf-WAifB_lli_af&~OtiADL~ 

11:11--IIff..lllf..W:-WAI.fiLili..liiDI DEIB I MENUL-ID-1:~-fUBl.lt 

WELE68fa 

L!ll--t__ei:JUili_fll&..Ali-AeeRilUIA.Illlti_EQIL, Q I YEB lil ll!L.fllB 

4-t~U!!eill!.E..Ulif-DLll!..JIQD..OR MQl!E ACRf-ffH QF IU.Ifli_efB 

l:fAB.--UB-lL-OB.-IIlll!f.....tUUt-fEfLefB-Sfc.atiiU-Df-liAIELJJI:IIlfl! 

SUIISfCIIDH-Ul..lli-lt!IL..l!6U.ll.-tl:lll--lt6IfB. MAI IIlli Bf USfll 

fUR~UAML-ID--It!E--l!.ER!IlL-Utiii L THE I EGI SL6Ili8LA.~-l:llf 

fltiQUJZli_Qf_Ilif_DfeARIIIE.III& 

t~--E1lt...aPIWlll.t:illlioll.5 11f nUt-1w:-'LU-Wd.lilll:..1.1lio 

bouoa~.t:Ie&-o1-Xb~-~1ll1il£-~~~epactpent ~blll~Daitioo--thc 

~.cmit_ll.t:_illltb:ll.t:iZiit.U!Il..!o.t:..uu..oL!dte< fot a te<LDPX...to 

~&e!UI_!tD-~t~ilU&..lill.IIJ.es;t_m_ceo!Uilll .• _ullon a he a[! og Md 

tlldJitil.tmiDiltiSUJ_..Pf....ttle-..s;a:J.tati.ll..l.i.~D llailsiiUi:!z!!=±i:U 

io:i~i~G::2~211~i:tlll:::tf1 SUIISEf.UDtiS--111--IliRQ:UGtl l!tlA 
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I:A!Iilt;dl.JI~tbLilllllllllt.a..ltiiiUMo or .l:.ilt.L.llLdjyers!ono 

Lll--A!L __ ..AffRQf&llllll!ll.t. _ __lUlffU.llllilL--.ll!fllUtlll!WII.. 

BfSI&!lBI.a _ __oa ____ Ailf!flfQ___ APPROPB~,a____DIVfRSIDNt 

lJSJ!!QUtlllllfta.a.Jl&_Bf:iii!Al.IILUI!UB.ABLID..lt!f..PBOJf!SIQNS QF IHIS 

SftilQII--l~L--AIIQ__lfnlll£_ NQ OFFICfB• &Gflll• AGfNtXo QB 

f!r.Llll:Ef_Qf-Il:lf_SU.lf !AX KIIIII!J.KGU_PERMITt AJQ• QR Ulill 

lB--AHX--!AKKEB-~UtiAUIHQ!l~fBOfBIAllali• QIVEBSIQNo 

lllfQIIHollf!I.I .. ..Il&-IUI:IfiL&flliUlB.I&-tm.-ffU!Iti...JllL..!JIBfQI!.illWII 

I!Ah..Dll!fULLDB-l!lllllJW;lU&..ffllQ!!AI I X QILIII&liWitLAJL..f.G£1U.a 

Jlfflt~B..._ __ QB__fafL01ffa--AIIf!fl__IU APPBQeBlA~DIVfBio 

ll!fQWIO..._QB_Jlii:IfllliULBf~Ji!UILIIII...tlllll&ll...AIIL-Jlf..lllf WAXERS 

WlltllB--II:If--l!QUtroA&lfS _ _llf__ll:lu.JiUlLf!UeL.liLAttORQANtf 

Wlii:I-11:11~-SftilQ!II.a• 

!IEIIJEUllltl.& Section 10. PepartHnt to ad•inister 

study. (1) The depart.ent of natural resources and 

conservation Shall conduct a study of water marketing issues 

in conjunction with the water resources oversight co~mittee 

p<ovided fo< In (section 12]. 

(2) The study nust Include but is not 1 iaited to an 

examination of the following: 

~a) the present in-state deMands on water for 

doaestlc• •unicipal. agricultural. industrial• and other 

beneficial uses; 

(b} projections of future de•ands over the next 50 

years on water for In-state dowtestic• IIUnicipal• 
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agricultural, Industrial• and other beneficial uses; 

(c) the eco·noll i c Impacts of water •artc:et i ng; 

(d) the environmental iMpacts of water •arketlng; 

(e) the economic lapacts of eoergy industrial uses of 

water; 

(f) the environ.sntal iMpacts of energy industrial 

uses of water; 

{g) a co•parison of the costs of transportation by 

railroad with the costs of transportation by coal slurry 

pipeline; and 

{h) other related issues. 

(3) The department shall report the results of the 

study to the ~9th legislature or to a special session of the 

lP-gislature called for the purpose of legislative 

ratification of water •arketlng pursuant to (section 1]• 

whichever occurs first. 

~Ea-~tiiD~a Section 11. Water resources oversight 

committee -- establishment -- appoiOt.ent 

organization. ilJ There is a water resources oversight 

co~~ittee. 

(a) The spe~ker of the house and the co•mlttee on 

committees of the senate sh~ll each appoint four members of 

th~lr respective houses to serve on the co~mittee. No more 

than two members from each house may be froM the same party. 

(b) Committee me~bers shall elect a chairman and 
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vice-chairman f~om amonq their number. 

(C) Committee members are entitled to compensation and 

expenses as provided in 5-2-302. 

(2) The water resources oversiqht committee shall work 

with and oversee the efforts of state agencies charged with 

the r~sponsibllity of developing and managing the state•s 

water resources 7 Including the study of water •arketin9 

Issues provided for in [section 11] and the water 

development proqra• provided for in Title 85, chapter l• The 

coMmittee may s~udy any other issues related to water 

develop•ent and conservation as its 

iMportant to the people of the state. 

members consider 

(3) The committee •ay •ak@ such recommendations to 

agencfes and the legislature relating to water marketing. 

water developMent. or wa~er conservation as it considers 

necessary. The recommendations may include proposals for 

legislation. 

(4) The coaMittee may continue the work of thP-

previous wa~er resources oversight co~mittee of overseeing 

the implementation of the water rights adjudication system 

provided ~or in Tftle 85t chapter 2. 

(5) The coamittee May arrange with the legislative 

council to receive support services• subject to the 

limitations of funds available for that purpose. 

lfW-~~QHa Section 12. Appropriation. (1} There is 
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appro?rlated to the department of natural resources and 

conservation !50 9 000 from the general fund for the purpose 

of furdlng the study conducted under [section 11]• 

(2) There is appropriated to the legislative council 

$15 9 000 fro• the general fund for the purpose of supportinq 

the activities of the water resources oversight com~itte@. 

Section 13• Section 75-20-104• ~CA 1 is amended to 

read: 

11 75-20-104• Definitions. In this chapter, unless the 

conteKt requires otherwise, the following definitions .pply: 

(1) •Addition thereto• means the installation ~f new 

machinery and equip~ent which would significantly Cilange the 

conditions-under which the facility is operated. 

(2) •Applicatio~" means an application for a 

certificate submitted In accordance with this chapter and 

the rales adopted hereunder. 

f3) •Associated facilities" includes but is not 

limited to transportation links of any kind. aqueducts. 

diversion dams. transmission substations, storage pond5y 

reservoirs. and any other device or equip•ent associated 

with the product~on or delivery of the energy form or 

product produced by a facilitY• except that the ter• does 

not include a facility. 

(~) •Board" means the board of natural resources dnd 

conservation provided for in Z-15-3302. 
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(5) •Board of health• .eans the board of health 

environ~ental sciences provided for in Z-15-2104. 

(6) •Certificate• •eans the certificate 

envirnnmental coapatibility and public need Issued by 

board under this chapter that is required for 

construction or operation of a facility. 

(l) •Co•aence to construct• aeans: 

and 

of 

the 

the 

(a) any clearing of land, excavation, construction, or 

nther action that would affect the envtron.ent of the site 

or r~ute of a facility but does not Mean changes needed for 

teaporary use of s•tes or routes for nonutility purposes or 

uses in securing geological data, including necessary 

borfn9s to ascertain foundation condltionsi 

(b) the fracturing of underground forma~ions by any 

•eans If such activity Is related to the possible future 

developMent of a gasification facility or a facility 

e•ploying qeothermal resources but does not include the 

gathe~ing of geological data by bo~ing of test holes or 

other under-ground exploration" investlgation 9 or 

experimentation; 

(c, the co•mence•ent of eminent do~ain proceedings 

under Title 70• chapter 30• for land or rights-of-way upon 

or ov~r which a facility ~ay be constructed; 

(d) the relocation or upgrading of an existing 

facility defined by (bl or (cl of subsection (101• Including 
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by subsection 

Include normal 

•aintenance or repair of an existing facility. 

f8) •DepartMent• means the depart.ant of natural 

resources and conservation provided for in Title 2• chapter 

15• part 33. 

(9) •nepart.ant of health• •eans the department of 

health and environmental sciences provided for In Title 2• 

chapter 15" part 21. 

(10) •Facility• ~ans: 

(a) e~cept for crude oil and natural gas refineries• 

and facilities and associated facilities designed for or 

capable of producing. gathering. processing. trans•lttin9• 

transporting, or distributing crude oil or natural gas. and 

those facilities subject to The Montana Strip and 

Underground Mine Reclamation Act. each plant. unit• or other 

facility and associated facilities designed for or capable 

of: 

(it generatinq 50 meqawatts of electricity or more or 

any addition thereto (except pollution control facilities 

approved by the department of health and environmental 

science~ added to an existing plant) having an esti•ated 

cost in excess of $10 ~illion; 

(ii) producing 25 million cubic feet or more of gas 

derived from coal per day or any addition thereto having an 
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estimated cost In excess of SlO million; 

(iii) producing 25,000 barrels of liquid hydrocarbon 

products per day or more or any addition thereto naving an 

estimated cost In excess of $10 million; 

(iv) enriching uraniu• einerals or any addition thereto 

havfng an estimated cost In excess of $10 aillion; or 

(Y) util·izing or converting 500.,000 tons of coal per 

year or •ore or any addition thereto having an estiaated 

cost in excess of $10 •Ill ion; 

tb) each electric: trans•ission line and associated 

facilities of a design capacity of •ore than 69 ~ilovolts. 

except that the ter• does not include an electric 

trans•ission line and associated facilities of a design 

capacity of 230 kilovolts or less and 10 •f1es or less in 

length; 

(c) each pipeline and associated facilities designed 

for or capable of transporting gas (exc:ept~for natural gas)', 

weterr--~ liquid hydrocarbon products •~o.-e~-~o-e-fee•~+tT 

tee~d-w+~~n-er-w+~e~~h+s-sta~e-ef-~he--s~e--tftdteeeed 

+n--subsee~ren--~ettet--e+--th+s--se~eft~ •oter--as-o 

ttlllllti21Z:&:tftelilam t.OAL...il.~; 

(d) any use of geothermal resources, includ1ng the use 

of underground space in existence or to be created, for the 

crea-ti orh usEh or convers 1-on of energy., designed for or 

capable of producing geother.ally derived power equivalent 
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to Z5 ~ill ion Btu per hour or more or any addition thereto 

having an estimated cost in excess of S7So,ooo; 

I e) 

I 111 

any underground in situ gasification of coal. 

•Personw ~ans any individual, group, firm, 

partnership,. corporation, coopera-tive,. association, 

gover1eent subdlvisiont government aqency• local government, 

or other organization or entity. 

(12) wTrans•ission substationM •eans any structure, 

device, or equip.ant assemblage. coM•only located and 

designed for yoltage regulation• circuit protectior•• or 

switching necessary for the construction or operation of a 

proposed trans•-i as I on 1 i ne. 

(13) •utility• .eans any person engaged in any aspect 

of the production. storage, 5ale, delivery, or furnishing of 

heat• electricity, gas• hydrocarbon products, or energy in 

any f:H'II for ultimate public use.• 

SJ;C.llllti .. Ua_:i£t.llliLJ~Zil::Zlh_-l:lkh-J:i_ AIIENDEP IP 

&fAll& 

• 75-ZO-ZUJ. Hearing d_ate -- 1 ocat ion -- de:Partllent to 

act as staff -- hearings to be held jointly. (11 Upon 

receipt of the department•s report submitted under 

75-ZD-216, the board shall set a date for a hearing to beqin 

not more than 120 days after the receipt. E•~--~r--~ho~e 

hear~~--~n¥e+¥+ng-~p~+ee~+ens-sdb•+~~~-~e~-~ee+++~+e$-e' 

defTned-tft--tbt--end--tet--of--~-~&-te+t~9ty--e.r~•fteetten 
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~ctif~!DD hearing$ shall be conducted by the board in 

the ·county seat of Lewis and C.l ark County or the county in 

which the facility or the greater portion thereof Is to be 

1 ocate d. 

(21 Except as provided In 75-Z0-221121• the depart.ant 

shall act as the staff for the board throughout the 

decision•aklng process and the board .ay request the 

departMent to present testiMony or cross-exaMine witnesses 

as th~ board considers necessary and appropriate. 

(3) ~t the request of the applicant, the department of 

health and the board of heal~h shall hold any required 

per•lt hearings required under laws ad•inistered by those 

aqencies in conjunction with the board certification 

14 heari"9• In such a conjunctive hearing the tiMe periods 

15 established for reviewing an application and for issuing a 

16 aecision on certification of a proposed facility under this 

17 chapter supersede the time periods specified in other laws 

18 administered by the department of health and the board of 

19 hqalth.• 

zo ifLIIDH-1~~--REe~~~----iftilOH--_a~:l:lZl£-~~--LS 

21 REeE!LED~ 

22 ~EW-SEtllOHa Section 16. Codification instruction. 

23 Sections 6•--i•--e"d--*2 2~ __ 6£--AtiQ_~ are intended to be 

2~ codified as an inteqrat part of Title 85• chapter 1• part 2, 

ZS and the provisions of Title 85, chapter 1, apply to sections 
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6T-f..- Mtd-~i! ~.._6£_AIJULl.l• 

~EW-SEtllDHa Section 17• Severability. If a part of 

this act Is lnvalid 9 all valid parts that are severable fro• 

the invalid part remain in effect. If a oart of this act is 

invalid in one or more of its applications, the part re•alns 

In effect In all valid applications that are severable from 

the ;nvalid applications. 

~EW-~IlUM~ Section 18. Effective date. This act is 

effective on passage and approval. 

-End-

-30- HB 693 


