HOUSE BILL NO. 875

Introduced: 2/15/83

Referred to Committee on Judiciary: 2/15/83
Hearing: 2/21/83
Died in Committee
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IM sILL Now _FZu0

A BILL FOR AN ACT ENTITLED: “AN ACT CREATING A REAL ESTATE

RECOVERY ACCOUNT FOR THE PAYMENT OF UNSATISFIED JUOGMENTS
AGAINST REAL ESTATE SALESMEN AND BROKERS; PROYVIDING FOR THE
MAKINGy ACJUDICATIONs AND PAYMENT OF CLAIHMS AGAINST THE
ACCOUNT ; PROVIDING FOR SUBROGATION OF RIGHTS OF THE BOARD OF
REALTY REGULATION TC JUDGHENTS PAID FROM THE ACCOUNT;
COORDI NATING DISCIPLINARY PROVISIONS WITH OTHER POMWERS OF
THE BOARD; AMENDING SECTIONS 37-51-102 AND 37-51-311e MCA3
REPEALING SECTION 37-51-304y MCA; AND PROVIDING AN EFFECTIVE

DATE."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Saction 1. Saction 37=51-102¢ MCAs i5 amended to read:
n37-51-102. bHefinitions. Unless the context requires
otherwises in this chapter the fallowing definitions applys
L1l .%Account® means..the real astate.recovery Iscount
astablisted by {section.Z2la

4+¥42) *Board™ means the board of realty vegulation
provided for in 2-15-186T.

t2443) *aroker® includes an individual who for another
or for a feey commission, or other valuable consideration or

wha with the intent or expectation of receiving the same
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negotiates or attempts to negotiate the listings sales
purchases rentaly exchanges or lease of real estate or of
the improvements thereon or collects rants or attempts to
collect rents or advertisas or holds himself cut as engaged
in any of the foregoing activitiess The term ®brokar® also
includes an individual employed by or on behalf of the owner
or lessor of real estate to conduct the saley Veasings
subleasings or other disposition thereof at a salary or for
a feey commissions or any other consideration. The term
"broker™ also includes an iIndividual who engages iIn the
pusiness of charging an advance fee or contracting for
collection of a fee in connection with a contract by which
he undertakes primarily to promote the saley lTeases or other
disposition of real estate in this state through its liséing
in a publication issued priwmarily for this purpose or for
referral of Information concerning real estate to brokers,
or boths and any person who aidse attemptse or offers to
aide for a fees any person In locating cor obtaining any real
estate for purchase or leases

¢3¥i4) “Broker associate™ means a broker who
associates with a broker owner and does not own an interest
in a real estate firme

€4¥{5) “"Broker owner™ means a broker who owns or has a
financial interest in a real estate firms

$5948}) "Cepartment® means the department of comaerce
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providad for in Title 2y chapter 15+ part 18B.

56112} ™Franchise agreement® means a  contract or
agreement by which:

{a) a franchisee Is granted the rioht to engage in
business wunder a marketing plan prescribed in substantial
part >y the franchisor;

(b) the aperation of the franchisee?s business is
substantially associated with the franchisor's trademarke
trade names logotypey or other commarclal symbol or
advertising designating the franchisor; and

{c) the franchisee Is required to pays directly or
indirectly, a fee for the right to operate undear the
agreenent.

t¥3[8) "Person® Iincludes individualsy partnershipss
associationss and corporationss foreign and domestics excapt
that when referring to a person licensed under this chapter,
it means an individuals

+8442) "Real estate™ includes teaseholds as well as
any other interest or estate In landy whether corporeal,
incorporeal, freeholds or nonfrechold snd whether the real
estate |s slituated in this state or elsewhere.

#2¥L10) "Salesman™ Includes an iadividual who for a
salarysy commissions or compensation of any kind is
associateds either directlyy iIndirectlysy regulartys, or

occasionallyy with a real estate broker to sells purchasey
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or nejotiate for the sales purchasaes exchanges or renting of
real estatea"

NEM_SECIIONe Scection 2. Real estate recovery account
astablished =— minimun balance -- Intereste (1) There is
established in the earmarked revenue fund for the use of the
board a real estate raecovery accounts The account is used
to provide payment of claims based on unsatisfied judgments
against persons licensed wunder the provisions of this
chaptere

{2) The board shall maintain a minisunm balance of
$5D05000 in the accounts The board may in its discretion
transfer any money in excess of that amount from the account
to the earmarked revenue fund for the use of the bocard in
accordance with the purposes provided in 37-51-204.

{3) Honey earned on the investment of funds in the
account must be credited to the account anvually.

NEW_SECFI(UNe Section 3+ Initial licensure and renewal
assessmente (1) A person inltially licensed under the
previsions of this chapter in 1984 or thereafter shally in
addition to paying any license fee required under this
chapters be assessed the sum of $20 at the time of
licensurey to be credited to the raal estate recovery
atcount e

t2) If on June 30 of any years beginaing in 1984, the

balance in the real astate recovery account is less than

-l
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$503000s every paerson licensed under this chapter shalls
when renewing his licensey pay a sum not to exceed $25 in
addition to the annual renewal fees which sum is determined
by tha board to be sufficient to maintain the balance of the
account at a minimum of $50,000.

Section 4« Section 37-51-311y MCA» Is amended to read:

#37-51-311s Faes -- deposit of feess (1) The fees
prescribed by the board shall be charged by the department
and paid Into the earmarked revenue fund for the use of the
boards subject to 37-1-101(6}.

(2) The board shall charge aﬁ annual fee from a
licensee who wishes to be placed in an inactive status. A
licensee who s placed tn an inactive status by the board
and who has paid the required fee need not fite-p-bond-with
the-department-as--pravided——ina—3¥~5¢~-364 pay _any _amsount
assessed..by.the board _for deposit o _the _real estate

EﬁﬁﬁlﬂtI_BGSQHnt;.BXSERS_!I.Iiﬂﬂlilﬂ_ln.Liﬂﬂhiﬂﬂ.iJ-
{3) 7The board shall adopt a schedule of fees. Howevers

a fee once set fFor one of the Items for which a fee s
charged <cannot be increased or decreased until at least 1
year has passed since the fee for that particular item was
last inereased or decreased.”

NMEM_SECTION. Section 5. Initial traﬂsfef of funds -~
assessment of all licensees ~- vretransfers (1) The amount

of $504000 is transferred from the special revenue fund ¢to
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the real estate recovery account for the use of the boarda.

(2) Notwithstanding the provisions of 37-51-311y the
board shall charge a fee of $20 in addition to any other fee
due under the provisions of Title 37y chapter 51s to al)
licenseesy Including licenseas placed on inactive statusy
paying 2 renewal fee for the 1984 calendar yeare

(3) Notwlithstanding the provisions of [section (2)])»
$509000 Is transferred from the real estate recovery account
on March 1+ 1984, or when the total balance of the account
exceeds $100,000y whichever occurs lasts to the special
revenue fund for the use of the hoard.

NEM_SECTION. Section 6+ Claims against fund -
orders for paymente. (1} Whenever a person obtains a final
Jjudgment In any court of competent jurisdiction against any
person licensed under this chapter on grounds that the
licensee usead fraudulenty deceptives or dishonest practices
in or converted trust funds paid in any act or transaction
occurring on or after July 1y 1983y for which @ 1license is
required under this chapters he may after executing on such
final judgment file an applicationy in accordance with this
section and {section T]s in the court in which the judgment
was entered for an order directing paynént out of the
account for any actual and direct 1loss uppaid on the
judgaent.

{2) Mo application or order for payment from the

-—
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account may be wmade for:

{al a judgment which has been satisfied;

{b} any amount in excess of 315,000 for any one
licensees regardless of the number of persons Injured by
acts of the licensee -or number of parcels of real estate
involved in the transaction or transactions;

fc) interest on the judgment;

(d} interest on any trust fund converted;

(2) costsy attorney feess exemplary or punitive
damages; of

{f) amounts ré-ainlng unpaid on any judgment rendered
more than 2 years prior to the date of application.

{3} The application must be:

{a) served by  «certified maily return receipt
requesteds upon the boards the licensees and any other party
to the transaction referred to In the application; and

(b) fFfiled with the court along with an affidavit of
services

NEW _SECTIONs Section 7. Form of applicatione The
persaon making application for payment from the account must
show in the application:

(1) that he Is not the spousa of the debtor or the
personal representative of such Spouse;

t2) that he has obtained a judgment which satisfles

the requirements of [section 6]y stating the amount aof the
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judgmant and the amount unpaid on the date of the
application;

{3) that he hasy on the dates and at the +times shown
by the applicants ditigently pursued the remedies of
execution and proceedings in aid of execution provided in
Title 25+ chapters 13 and 14y respectively;

(%) the amount of any wmoney obtained as a result of
the proceedings required to be shown in subseaction (3) and
the balance of the judgment remaining unpaid for which
application is made; and

(5) that he has diligently pursued his rewnedi as
against any other persons llable to him in the transaction
for which he seeks recovery from the accounte

MEM_SECIION: Section B. Motion to dismiss
application. The board may move the court at any time to
dismiss the application If it appears that the application
is without merite The amotion may be supported by the
affidavit of any person having knowledge of the facts and
may be made on the basls that the application and the
judgment referred to therein do not form the ha;is for a
payable claim under [sections 6 and T)« The board shall give
at Teast 10 days* written notice of any motion to dismisss

NEB _SECTI(ON. Section 9« Hearing on application. (1)
Within 30 days of the filing of the affidavit of services

the court shall conduct a hearlng upon the application. Upon
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the motion of the boards the court shall continue the
hearing up +to 60 days and upon a showing of good cause may
continue the hearing such further period as the court
considers appropriates

(2) At the hearing the court shall determine by a
preponderance of the evidence the truth of any allegations
made in the applicatlon and supporting documents that are
challenged by the boards

{3) The judgment upon whléh the application is based
is only prima facie evidence of the findings and concTusions
made therein and for the purposes of the application is not
conclysive of the facts and law founds Yhe board may defend
any application for payment on behalf of the account and for
that purpose has recourse to all appropriate means of
defensey including examination of witnessess

JEM_SECIION. Section 10. Payment from account. (1) If
the court finds after the hearing that an applicant has
proved a valid claim against the accounte the court shall
anter an order directed to the board reguiring payment from
the azcount of whatever sum it finds to be due under the
provisions of [sectlons 2,y 34 and & through 16]a

(2} The board waye subject to court approvale
compromise and pay any application made under [sections &
and 7}s The board is not bound by any prior compromises

admissiony or stifulation of ths judjment derbtore.
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NEM_SECTIONe. Section 1le Limitation of payment -
pro rata distribution. (1) The liability of the account may
not exceed 315,000 for any one llicensee until that licensee
has repaid the account as provided in [section 12} If the
$15+000 liahility of the account is insufficient to pay in
full the valid claims of all applications that have been
filed against any one licensee and ordered to be paide the
$15+000 must be distributed among those claimants in the
ratio that the amount ordered to be paid to any ona claimant
bears +tc the total awmounts ordered to be paid or in such
other manner as the court considers equitablej and upon such
a distrlbutions all claims are considered satisfied by the
amount so distributed. Distribution of such money muste at
any timey be among the persons ordered to receive the sames
without regard to the order or priority in which their
respective judgments were obtalned or their applications
fileds

{2} Upon petition of tha boards the court may require
all existing applications for payment of claims against one
licensee to be joined In one proceeding for the purpose of a
timely determination of thelr respective rights to the money
in the account.

(3) An application for payment of a clale against a
licensee filed after the distribution of the full amount for

which the account is liable for that licensee and before

-10-
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full repayment of the account under [section 12] must be
dentei by the courts

MEM_SERIIQNs Section 12« Repayment of  fund -
suspension of 1license requireds Upon the payment of any
amount from the accounty the lticense of the licensee on
whose behalf the claim was paid is automatically suspendeds
effective upon the date of the order of the court for
payment from the accounte No licensee on whose behalf a
claig is pald may be granted reinstatement wuntil he has
repaid in fulls plus interest at the rate of 7X a yeary the
amount. paid from the account on his behalfe A discharge in
bankruptcy does not relieve a licensee from the penalty of
suspension required by this sections

NEM_SECIION. Section 13. Claims satisfied In order of
filinge If account Funds are insufficient to satisfy any
claim or portion of a claim ordered to be paid on behalf of
a licznsee for whom the acéount Tlability of $15,000 has not
been exceededy the board shally when sufficient money has
been deposited in the accounts satisfy such unpaid claims or
partions of them in the order that the applications for such
claims were originally filed pursuant to [section 6]+ The
board shall pay accumulated interast at the rate of 4% a
year on payments made under this Sectione.

NEM_SECTIION. Section l4e OCeposits by boarde Money

received by the board undar [sections 12 and 15] must be

N

L

& -~ o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Lc 2262701

deposited in ‘the account and allocated exclusively for the
purposes provided in [5ections 2y 3y and 6 through 16]3e

MEM_SECIION. Sectlon 15. Subrogation rights of boards
Upon payment of wmoney from the accounts the board is
subrogated to all of the rights of the judgment creditor to
the ‘extent of the amount so paid and the judgment creditor
is considered to have assigned ¢to the board all of his
righty titles and interest in the judgment to the extent of
the amount paid from the accounte Any amount and interest
recovered by the board on the judgment must be deposited in
the accounta

BEM_SECTIONe: Section lé6e Other disciplinary powers
uniapal red - effect of repayment to funde. Nothing
contained in [sections 2y 2y and & through 16] 1tlimits the
autharity of the board to take disciplinary action against
any licensee ander other provisions of this chapter, nor
does the rapayment in full of all obligations to the account
by any 1licensee nullify or modify the effect of any other
disciplinary action taken by the board under the provisions
of this chapter.

MEN.SECIIONs Section 17. Repealer. Section 37-51-304,
MCAy I5s repealeda

NEHM_SECIIOUN, Section 18« Codification instrhctlon.
Sections 2¢ 3¢ and 6 through 16 are Intended to de codified

as an  integral part of Title 3T, chapter Sls and the
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provisions of Title 37, chapter 51y apply ta sections 2, 39
and & through 16.

MEW_SECIION. Section 19. Effective date. This act is
effective July 1ls 1983.

=End-
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STATE OF MONTANA 484-83
REQUEST NO. _________.._.
FISCAL NOTE

Form BD-15

In compliance with a written request received February 19, &3

.19
tor __ House Bill 875 pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Background information used ‘in developing this Fiscal Note is avaitable from the Office of Budget and Program Planning, to members
of the Leqisiature upon request.

, there is hereby submitted a Fiscal Note

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 875 creates a Real Estate Recovery Account for the payment of unsatisfied
judgements against real estate salesmen and brokers; provides for the making, ad-
judication, and payment of claims against the account; provides for subrogation of
rights of the Board of Realty Regulation to judgments paid from the account; coordinates
disciplinary provisions with other powers of the board; amends Sections 37-51-102

and 37-51-311, MCA; repeals Sections 37-51-304, MCA; and provides an effective date.

ASSUMPTIONS: -

1)  Assume 5000% licensees

2) Assume all licemsee will pay $20 first year to establish fund

3) Assume 575 new licensees pay $20 each at time of original licensure
4) Assume expenditures to remain at current level

FISCAL IMPACT:

| FYs Fuss
Revenue $100,000 £11,200

FISCAL NOTE 15: U/T

'Qm;ﬂmﬁw

BUDGET DIRECTOR

Office of Budget and Program Planning
Date: 2. - /" l?(}




