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HOUSE BILL NO. 856 

IN'l'ltOOUCED BY BERGEN!, VINCEN'l' 

IN THE HOOSE 

Introduced and referred to 
Committee on Human Services. 

Committee recommend bill do 
pass. Report adopted. 

Bill printed and placed on 
members' desks. 

Second reading, do pa•s as 
amended. 

Correctly engrossed. 

Third readinq, passed. 
~ransmitted to Senate. 

IN THE SENA'l'! 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill be 
concurred in as amended. 
Report adopted. 

Second readinq, concurred in. 

Third readinq, concurred in. 
Ayes, 45r Noes, 0. 

IN THE HOOSE 

Returned to House with 
amendments. 

Second reading, amendments 
concurred in. 
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Third reading, amendments 
concurred in. 

Sent to enrolling. 

Reported correctly enrolled. 
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/Jrrp 4 -R BILL NOo ~ 
INTRODaCEO BY ~~~\J,,;.!I\'1..-r-= 

A BJ LL FO~ ~N ACT ENTITLED: •AN ~T TO ALL Oil ~N ORDER OF 

LIMITEO fMANCIPATION TO BE GRANTED TO A YOUTH WHO IS 16 

YEARS OF AGE OR OLDER AND WHO IS FOUND TO BE ABUSED, 

NEGLECTED• OR DEPENDENT; AI!ENOING SECT IONS lt1-1-306, 

lt1-3-lOZ, AND lt1-3-lt05 THROUGH 41-3-lt07• MCA; AND ~ROYIOING 

AN EFFECTIVE DATE.• 

BE 11 ENACTED SY THE LEGISLATURE Of THE STATE OF MONTANA: 

Section 1. SEction 41-3-102, 1"\CA,. Is a~nded t.o read: 

~41-3-102. Definitions. As used in this chapter, the 

follo•ing definitions apply: 

(1_) •Child• or •youth• •eans any person under 18 years 

of age. 

(Z) An-•abused or neglected chlld•-means a child whose 

nor•al physical or mental health or w•lfare is harmed or 

threata·ned with harm by the acts or olftlssiOns of his parent 

or otta~r person responsible for his welfare. 

(3) •Harnt to a child's health or ~elfare• flertns the 

har11 that occurs whenever tho parent or other per-son 

respo~sible for the child's walfare: 

(a) inflicts or allows to be Inflicted upon the child 

physical or Mental injury.,. including injuries sustained as a 
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result of excessive corporal punl~hment; 

(b) commits or allows to be co••itted a sexual assault 

against the child or exploit.s the child or allows the child 

to be exploited for sexual purposes or co••its or allOW$ to 

be com~ftted the act of sexual abuse of children as de~lned 

in subsection (11 of 45-5-625; 

(c) causes failure to thrive or otherwise fails to 

supply the child with adequate food or fails to supply 

clothi:lgt sheltert education, or health caret though 

financially able to do so or offered financial or other 

reasonable •eans to do so; or 

{d) abandons the child by leaving him under 

circu~stances that make reasonable the belief that the 

parent o~ other person does not intend to resu~e care of the 

.chil<l In tha future or by willfully surrendering physical 

custody for a period of 6 month$ and during that period does 

~ot manifest to t~e child and the person having physical 

custod1 of the child a firm Intention to resume physical 

custod~ or to make per~anent legal arrange•ents for the care 

of the childi or 

(~) ;s unkno•Jn and has been unknown for a period of 90 

days dnd reasonable effort~ t.o identify and locate the 

parents have f.:li 1 ed. 

('tl •Adequate health care• means any medical or 

nonmedical remedial health care per•itted or authorized 

I N T R 0 D U C E D B I L L 
-z-

/· 
'' 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

ll 

13 

14 

1S 

16 

17 

18 

19 

20 

Zl 

22 

23 

H 

25 

LC 074'>/01 

under state 18~. 

(SJ .,Threatened nariJI• ~~e.ans -~uinent risk of harm. 

(6J •A person responsible tor a child~s welfare• Means 

th~ child•s parent. quardian, or foster pdrent; an employee 

of a :.ub) lc or private residential inst.;t.ution., facility,. 

hoae• or agency; or anr other person legally responsible for 

the cr1ild•s welfare in a residential setting. 

(1 J •Ph.ysl cal injury• means death• per•anent or 

te•porary disfigurement• or i~pairment of any bodily 

or function. 

(B) •Mental lrjury• 

substantial i~tpal·rtAent of 

psychological functioning. 

means an 

the child 11 s 

(9) •Dependent youth• ~ans a youth: 

{a) t.tho is abandoned.; 

i-dentifiable 

intellectual 

organ 

and 

or 

(b) who is without parents or guardian or no~ under 

the care and SYpervis~on of a sultabla adu~~i 

(c, who has no proper guidance to provide for his 

necessary ph.ys_ical, ntoral. and MOtional well-being; 

(d) who is destitute; 

(e) who Is d~pendent upon the public ·for support; or 

(f) whose parent or parents baye volun~arlly 

relinquished custody o.f the child and whose legal custody 

has been transferred to ·• licensQd agency. 

( 1 O.J •You-th l·n nead of c;:are• means a youth who Is 
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depen~ent• abused• or neglected as defined in this S@ctlon. 

(ll) •supervision• 11eans the authority granted by .a 

youth court or by a voluntary agreeMent of a parent to 

deterfiine the fo~t~r care placement of d child and the 

length of stay of a child in foster care and pro~ide for the 

needs af ~ child under subsection (l.) of 41-3-104. 

(12) "Department" aeans the departMent of social and 

r~habilitation services prov;ded for in 2-15-2201. 

UJl-!J..I.m.U.oill:l...£t~aQC;lll;at.i,gD!:_mlliJDS 11....$U1Wi-~IU:LtiWul 

~nl1Ant.-¥Qittb..ln• il ,ourt ilft.e.l: a dj spg:;.llioual...~(Uj 

.i,g_....ill:.t;.llr.l:lilw:e-ld.tb..-ll~lll! und11r whj cb ..t.1.111 ¥DUtb is 

Jmtitl.&l:l..;tll-Ueu.:!Ji.L.JiOIIII..bUt...IUit......-illL Qf tbe ..Ligbj;~wl 

UJi.jlOO.Ji..iiiU.i.UeS-DL-.iL..~Il......IIIWl.......U-Al!..xurs of age..:w:. 

oll:la~;a• 

Sect. I on 2. Sect, ion 't-1-~-ltOS,. Ht:Av i !1 aeeodec! ~t~ read: 

"'ltl-3-.,.os. Investigation of· parents• or guardian•s 

financial ability. (1) Whenever a ~our~ de~er~ines a youth 

to be an abused• neqlectedt or d•pendent c~lld pursuant to 

~1-3-404• the· co.urt shall issue an order directing 1:·he 

county welfare department of the county in Which the 

peti'tiori was f1led t-o conduct an investi·gatiG-O of the 

financial status of· the child•s parents or the ext:ent of 

guar1ianship assets. 

{2) Lal Upon receipt of the order. the county ~elfare 

Oepartnent shall .ake an i-nvestigation for the purpose O-f 

-to-
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ascertaining the residence of the parents or guardian of the 

child and ~ha financial ability of the parents or the 

adequacy of the quardianship assets to pay the cost of 

supporting the child~ 

ill in a foster ho•e• child care agency, group horne,· 

or private tre;,tment faci 1 ity1,_Gt. 

Liil-iili.-..ll--~iliL_IIf_llllitlllL..:.uliaclilatillll£-ll!WDU-IHI 

g~d&£Ad-WDdeC-~~:l~· 

L~l A ~ritten repOrt of. the investigation shall be 

filed w'ith th~ c.lerk of court before the thrie fixed fOr the 

diso~siticin~l h~arinq. 

(3) A copy of ·the written rttport shall be provided to 

all ~arties to the proceeding before the time set for the 

dispusitionat hearing•" 

S~ctlon 3. Section ~1-3-~06, MCA, is amended to read: 

"41-3-406. Dispositional hearing•· (l) If a·-youth rs· 

foUnd to be abused• ne91ected~ or dependent under 41-3-404• 

tha cOurt atter the dispositional heartri9 •ay·enter its 

judgment 111aking any of the fOlloWfoQ dispositions tO· protect 

the·~~tfare of the youth: 

(3) Permit- the youth to re•aiO with hi~ par~htS- or 

yoaidian ·subject to those conditions and liMitations the 

court ~ay prescribe; 

t~l--QLAUt-~-QLd&~-gf_li~eaa~lP4tiQD-t~4--¥WUtb 

llbll-..lll-ltl-lU:IKli...llf~gLgldliL.U-P~WtidUil-ill-L:;.i:Ctigo 51;. 
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fbt1U transfer legal custody to any of the following: 

(i) department of social and rehabilitation services; 

(iit a Child-placing agency willing and able to assume 

respo1sibllity for the education, care, 3nd •alntenance of 

the youth and which is licensed or other~ise authorized by 

law tO reCeive and p~ovide care of the youth; or 

(iii) a relative or other Indiv-idual whot after study 

by a social service agency designated by the courtt is found 

by the court to be qualified to receive and ca~e for the 

youth; 

tetLdl o~der any party to the action to do what is 

necessary to give effect to the final disposition. including 

under--taking 111edical and psychological evaluations. 

treat~ent. and counseling; 

tdtLel order such further care and treatMent as the 

court may dee., in the best Interest of the youth. 

f2) Whenever the court vests legal custody in any 

agenq•,. institution. or department, it shall transmit with 

the dispoSitional jud9ment copies of any medical report and 

suCh ~~her ctinic~l. predisposition, or other reports and 

inforwdtion as may be pertinent to the care -Jnd treatment of 

the youth. 

(3J ~ny youth found to be abused, neglected• or 

deoenrjdnt roay be commi t.ted or the court may RJake 5uch other 

dispoo;ition ~f tt1~ child as the cour-t dee~t~s best for his 

-6-
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so~ial and pl)ysl.cal wt~~lfare. TIM: f<>rm of r.::oii'!Ciitment sh.Dll 

be as follows: 

ORDER QF COMMITM~NT 

State ~f Montana 

ss. 

Count~ of •••··~ 

In the dis-trict court forth~ •••• J.udicial District. 

On tho •••• day of ••••• 19••• •••• , ·•inor of this 

county, was charged on the petition of ••••• county attorney 

of •••• County• with being an abused or neg·lected or 

dependent child. Upon due proof I £-ind tho~ it is for the 

best in~erests of the child that he be taken from the 

CIJ~to1y of his parents. guardian, or other person having 

custodr of hi•• 

The names, addresses, and occupations o~ the paren~s 

ar-e: 

Na11e Address Occupation 

·················~·············~···························· 

••.••..•.•....••..••.••..•..........•...•..••....•.......... 
The child~s guardian Is •••-•-•••"••••••••-••••••••••••••••••• 

The c~ild is in the custody of ••••••.••••••••••••••••••••••• 

It is o~d~red that •••• be co~mltt•d to until 

d i sctl.dr ged as pr-ovided by 1 aw_. 

witness my_ h_and __ th-1 s •-••• day-of •••"• A.o. 19 ••• 

···········"············ 
-7-
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Judge 

{4) Transfer of legal custody o~ a child shall include 

guardianship of any assets or estdte of the chlldt unless 

other"ise spe~ified by the court. 

( 5) Except in c.ases in which the court p.ertnanent 1 y 

terminates all parental .rights or rights of the guardian of

the y~uth• the court shall retain jurisdiction over the case 

and mdV subsequently MOdify any disposition ordered pursuant 

to thi~ section.• 

Section lt. Sectlcn 4-1-3-407• MCA 9 is iUtt:!nded to read: 

UftJ-3-407. Order for financial supp-ort. (1) Hhenever a 

youth is placed In a foster home, child care a9@ncy. grou-p 

ho11e• or private treatment facility QJ.:-biiL.b.UL~eJ:l-a.D 

, ac.deL. _gL_l.i.D.iJiwL._AuncJ.pat-.ion under 41-3-'t-06• the c-ourt 

shall deterBfne the ability of the youth•s parents or 

guardian to 

adequ:~cy of 

contri:-.Jution. 

contri~ute to the support o~ the youth or the 

~he · guardianship assets to provide a 

This question of financial ability shall be 

considered 

conc-erning 

at the dispositional hearin9• 

financial status ~Y be 

and evidence 

Introduce-d. In 

de~ermining financial ability the court shall consider the 

report prepared pursuant to 41-3-405 and any other evidence 

introd~ced at the dispositiona1 hearing. 

( 2) If the court deten11-i nes that the paren-ts are able 

to contribute to t.he support of the youth o·r t:-h·at t:l'le 

-8-
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guardianship assets a~e adequate to provide a contribution. 

the c~urt shall issue an order directing the parents or 

guardian to ...a·ke specIfied payments to the departMent of 

social and rehabilitation services to the eKtent considered 

appropriate under the circumstances• Payaents required of a 

guardian •ay not excaed the funds available ftom 

guardianship assets. Upon a showing of change in financial 

ability, the court may Modify the order.• 

Section 5. Limited elllan-cipation. (1) The 

court. after the dispositional ~eartng pr6vidad for in 

~l-3-40~t •ay. upon the request o~ e yOuth who is 16 years 

of age or older, enter an order granting li•lted 

eMancipation to the yll..ath• 

(Z) Limited emancipatio~ May be grantad only If the 

co1Jr1: !"las found: 

(a) that llm't•d e.ancip2tlon is Jn the youth•s best 

interests; 

(bJ that the youth desires limited emancipation; 

(c) that there exists no p~bllc Interest coapelllng 

denial of limited emancipation; 

(d) thdt the youth hast or will reasonably obtain, 

coney ~ufficient to pay for financial obligations incurred 

as a result of limited e~anclpationi 

(e) that the youth, as snown by prior conduct and 

preparat•on. understands and may be expected to re~po~sibly 

-9-
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exercr5e those l""igh'ts and respon$lbil ities incurred as a 

result of limited emancipation; and 

(f) that the youth has graduated or will continue to 

d lli gently pursue graduation fro• high school, unless 

circunstances clearly co•pel deferral of education. 

C3J An o~der of llmlt~d emancipation MUst specifically 

set forth the rights and ~esponslbllltles that a~e being 

conferred upon the youth. These may include but are not 

limited to one or more of the following: 

(a) the right to 11 ve .independent 1 y of 

supervision; 

In-house 

(b) the right to live in housing of the youth's 

choice; 

(c) thQ right to directly receive and expend Money to 

which the youth is entit.l~d and to conduct his o~~m financial 

affairs; 

(d) the right to -enter into ~ontractual agree•ents an·d 

incur debts; 

(e) the right to obtain access to •edical treataent 

a~d records upon toe youth's own authorization; and 

(f) the right to obtain a license_ to operate equipment 

or perform a ser~ice. 

(4) An order of limited emancipation must inclurle a 

provision requtrtng that the youth make periodic reports to 

the ca~rt upon terms prescribed by the court. 

-10-
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( 5) If no order for contr 1 but ion t s made under 

41-3-407 and the court determines. tt,ai: a youth to whom 

1imfte0 emancip~tlon Is granted does not have sufficient 

funds to ftr.ance transition to 1 irnited e~ancipated s'tatus. 

the c:.>l.lr t m;;,y order the depart111ent to provide sue:-. funds., 

not to eMceed ssoo, d~rectiy to the youth. The youth shall 

account to the court for the disposition of such _f-unds and 

shall repay all such money to the department with~n 1 yQar 

of th~ order of limited emancipation unless the court for 

cause orders an extension. 

(6) The court• on its own •otion or on the •otion of 

any parties to the dispositional hearing, 11ay modify o-r. 

13 revoke the order upon a showing ~hat: 

14 cu) th~ youth has committed a material violation ~f 

15 th~ Ia•; 

16 lbl the yuuth '' failing to di 1 i gently pur-sue 

17 graduatlo~ from high school; 

18 (cl the youth has violated a condition of the limited 

19 emancipation order; or 

zo (dt the best interests of the youth are no longer 

21 served by limited emancipation. 

22 (71 The departMent shall .ail a copy of this part to 

23 all high school counseling office&. 

2~ 5ectJon 6. Section ~1-l-306e MCAt is amended to read: 

25 "41-1-306. Minor cannot disaffirm certain obligations. 

-ll-
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A m;.rtor cannot. disaffirm an obligation. otherwise valid• 

ente•ad into by him under the express authority or direction 

of a statute w;_-libllll--be __ bll--WiiiD---liLaDtert l.i.JD.u&a 

ill!laDU;l.iltiD11&..-lllr;;lwll.IUI--L..li.~~--UW1--t..g_ll!ltl:!,t....i!U..o 

r;;glll;ur;;t:;.._Wll1e~:J l.:::.1::Sllil....m~~.illll..!U • • 

~~ti-S~kiiDH& Section 7. Codification I n5otruction• 

Section 5 is intended to be codified as an integral part Qf 

Title 41, chaptt;tr 3t part 't• and the provisions of Tit.Je 41• 

chapt~r 3t apply to section 5. 

~~K-S~~IlD~ Section 8. Effective date. This act Is 

e.ffective. July lo 1983. 

-End-

-12-



STATE OF MONTANA 
REQUEST NO. 499-83 

FISCAL NOTE 

p,' 1"111 /l/}- /.~ 

March 18, 83 
In cJ•nplian•:e with a written request received , 19 __ , there is hereby submitted a Fiscal Note 

for _ House Bill 856 pursuant to Chapter 53, Laws of Montana, 1965 ·Thirty-Ninth Legislatil.'e Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

House Bill 856 would allow an order of limited emancipation to be granted to a youth 
who is 16 years of age or older and who is found to be abused, neglected or dependent. 

ASSUMPTIONS: 

1) Assume 900 children currently in Foster Care. 
2) Assume 300 of the 900 children are 16 to 18 years of age. 
3) Assume 75 of the 300 children are probation cases leaving 225 eligible emancipa

tion cases. 
4) Assume 67 of the 225 children are in restrictive. care settings leaving 158 

eligible cases. 
5) Assume 10% of the 158 cases would want emancipation for a total of 16 cases. 
6) Assume if emancipated, the 16 would not go into foster care of $302.50 per month 

thus creating a savings in foster care of $58,080 of which $22,070 is general 
fund. 

7) Assume SRS or some agency would need to pay for counseling 1 session per week 
at $25 per session in FY 84 and $27 in FY 85. 

8) Assume half of the $500 one-time general fund payments would not be paid back. 
9) Assume a 6% inflation increase. 
10) Assume the population of 16 to 18 year olds eligible or emancipation remains 

constant. 

FY85 

$ 24,765 
17,235 
23,258 

~ 65 1258 

$ 20,736 
4 1000 

$ 24,736 
40,522 

~ 29 ' I " -n , ~- · 
ls:l ~ vY\s.R.~ 

BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: 3- ·;}!- f £ 
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A,nproved bv Comm. on Human Services 

IJtrs,. 4 A BILL NO• ~ 
INTRODUCED BY ~t;,r \J.:!!ft.(t ..:t= 

A BILL FOR AN ACT ENTITLED: ·~N ACT TO ALLOW AN ORDER OF 

LIMITED EMANCIPATION TO BE GRANTED TO A YOUTH WHO IS 16 

YEARS OF AGE OR OLDER AND MHO IS FOUND TO BE ABUSEDo 

NEGLECT EOo OR DEPENDENT; AMENDING SECTIONS 't1-l-306o 

41-3-lOZo AND 'tl-3-'t05 THROUGH 'tl-3-'tOlo NCA; AND PROVIDING 

AN EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

section 1. Section ~l-3-102t MCAt is amended to reads 

·~1-3-lDZ. Definitions. As used in this chaptero the 

follo~ing definitions apply: 

(l) •Child• or •youth• •eans any person under 18 years 

of age. 

(2) An •abused or negleeted chilO• means a child •ho5e 

nor•al physical or ~ntal health or velfare Is har•ed or 

threataned with harm by the acts or o~isslons of his parent 

or ott.er person responsible for his welfare. 

C3) •Harm to a ch•ld's health or welfare• •eans the 

h3rM that occurs whenever the parent or other person 

respo~sible for the chfld•s welfare: 

(aJ inflicts or allows to be inflicted upon the child 

physical or 111ental injury., including injuries sustained as a 
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result of excessive corporal punishment; 

(b) co~mits or allows to be co••itted a sexual assault 

against the child or exploits the child or allows the child 

to be exploited for sexual purposes or co••its or allows to 

be coaaitted ~he act of sexual abuse of children as defined 

In subsection (I) of 'tS-5-625; 

(c) causes failure to thrive or otherwise falls to 

supply the child with adequate food or falls to supply 

cl othi ~g, shelter, education. or health care, though 

financially able to do so or offered financial or other 

reasonable ~Hans t.o do so; or 

(d) abandons the child by leaving hi• under 

circu~stances that wake reasonable the belief that the 

parent or other person does not intend to resume care of the 

child In the future or by willfully surrendering physical 

custody for a period of 6 months and during tha~ period does 

not ~•nifest to t~e child anrt the person having physical 

custody of ~he child a firm intention to resume physical 

custody or to mdke permanent legal arrange•ents for the care 

of the chi 1 d; or 

(e) is unknown and has been unknown for a period of 90 

days ~nd reasonable efforts to identify and locate the 

parents have fdlled. 

(4) •Adequate health care• means any ~edical or 

non~edical remedial health care per•ltt~d or authorized 

-z- S E C 0 N D R E A D I N G 
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under state law. 

(5) •Threatened harm• ~ans iMMinent risk of har•• 

(6) •A person responsible for a child•s welfare• ••ans 

the chltd•s parent• guardian, or foster parent; an e.ployee 

of a 'ub11c or private residential institution. facility, 

ho•e• or agency; or anr other person legally responsible for 

the child•s welfare in a residential setting. 

17) wphysl cal injury• •eans death• permanent or 

temporary disfigurement• or impairment of any bodily 

or function. 

(B) •Mental irjury• 

substantial ImpairMent of 

psychological functioning. 

Means an 

the child•s 

(9) •oependent youth• .eans a youth: 

fa) -ho is abandoned; 

Identifiable 

Intellectual 

organ 

and 

or 

(b) who Is without parents or 9uardian or not under 

the care and supervlslon of a suitable adult; 

(c) who has no proper guidance ~o provide for his 

necessary physical, .oral. and e.otfonal well-being; 

1 d) Nho Is des,t:ltute; 

(e) who Is dependent upon the publie for support; or 

(f) whose parent o.- parents hav:e voluntarily 

relinquished custody of the child and whose legal custody 

has been transferred to a licensed agency. 

{10) •Youth In naed of c.are• •ean-s a youth who is 
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depenjent• abused• or neglected as defined in this section. 

(11) •supervision• means the authority granted by a 

youth court or by a voluntary agree•ent of a parent to 

deterfiine the foster care place•ent of a child ana the 

length of stay of a child in foster care and provide for the 

needs of a child under subsection (1) of 41-3-104. 

(12) ft0epartment" means the departMent of social and 

rehabilitation services proYided for In 2-15-2201• 

Ll.ll-!.I..Lmlt.iULJI~UJJ~;~t..iJlow uao$ a..:;t.ilt.111-~e.c~ 

~l:JtmeQ~ )lOUth bJ a r::wrt ;t"f~ a di SQil~i ti goal beaci Q.g 

.i.Q~grdane,e •Lii~.:l.:til6 pnder whiGb t;hs l'otJ1b_.i..s. 

ll.llt.Lt.l.ed-111-.ll&il~e IQI!R bU:L!UI1--itll._llf__t.bL....t..l.gllj;li.--'llliJ 

~lltls.J.bll..Lt.l.eL--IIf-L~Il--ldiii-...U--ll..xeaL5...llf... __ ".: 

lll.diU:a• 

Section 2. Section ~1-3-~s. MCA• is aaended to read: 

~41-3-~5. Investigation of parents• or guardian•s 

~inancial dbility. (1) Whenever a court determine5 a youth 

to be an abused• neglected• or dependent child pursuant to 

•1-3-404, the court shall issue an order directing the 

county ~elfare departmant of the county in which the 

petition was f11ed to conduct an Investigation of the 

ff nanci al status of t.he chi ld• s parents or the extent of 

guardianship assets. 

{2) Lal Upon receipt of the order. the coun~y welfare 

department shall make an Investigation for the purpose of 

-t,-
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ascertaining the residence of the parento or guardian of the 

child and the financial ability of the parents or the 

adequacy of the guardianship assets to pay the cost of 

supporting the child~ 

Lil in a foster ho•e• child ~are agency. group home, 

or private treataent facility~ 

til) as a -~!ld gf liaitad--~~o, as •ay be 

~d ugdec tt-3-406. 

LQl A written report of the investigation shall be 

filed with the clerk of court before the time fixed for the 

dispositional hearing. 

(~) A copy of the ~ritten report shall be provided to 

all aarties to the proceeding before the ti•e set for the 

dispositional hearing.• 

Section 3. Section 41-3-406, HCA, is amended to read: 

•u-3-406, Dispositional hearing. (1) If a youth Is 

found to be abusadt neglected, or dependent under 41-3-404, 

tha court after the dispositional hearing •ay enter Its 

judgment •aking any of the following dispositions to protect 

the w~lfare of the youth: 

(a) per~it the youth to ~e•ain with his parents or 

guardian subject to those conditions and limitations the 

court may prescribe; 

Llll-QUDL.iiD-UUhU:..QLllllilli.ILe~~~anc i pat I IHI~-ltllll:t.b 

Jtbg__l:;Jf<-~li..QLaQe...QL..JIJ..aliL.li.L.i)toyl d&ll_iii...~~Jl. 
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fbt~ transfer legal custody to any of the following: 

(i) department of social and rehabilitation services; 

(II) a child-placing agency willing and able to assume 

respo~sibiJfty for the education, care• and maintenance of 

the youth and which Is licensed or other~lse authorized by 

law to receive and provide care of ~he youth; or 

(iii) a relative or other Individual who• after study 

by a social service agency designated by the court. is found 

by the court to be quallfted to receive and care for the 

youth; 

tetLdl order any party to the action to do what is 

necessary to give effect to the final disposition• including 

undertaking 11ed i cal and psychological evaluations, 

treatment, and counseling; 

fdtLal order such further care and treat•ent as the 

court may deeM in the best Interest of the youth. 

(Z) Whenever the court vests legal custody in any 

agenC\'t institution, or departDient, it shall transmit with 

the dispositional judg•ent copies of any ~edical report and 

such ~~her cliniCillt predisposition• or other reports and 

infor•ation gs may be pertinent to the care and treat~ent of 

the youth· 

(3) Any youth found to be abused• neglectedt or 

dependent may be committed or the court may ~ake such other 

dlspo'iition of the child as the court dee111s best for his 
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social and physical welfare. The for• of com.ltment shall 

be as follows: 

ORDER OF COMMITMENT 

State af Montana 

ss. 

Count'/ of •• •••• 

In the diatrlct court for th? •••• Judicial District. 

On tha •••• day of ••••• 19 •• , ••••t •inor of this 

county, wa$ charged on the petition of ••••• county attorney 

of •••• County9 with being an abused or neglected or 

dependent child. Upon due proof I find that It Is for the 

best interests of the child that he be taken fro• the 

custody of his parents, guardian, or other person having 

custody of hi~. 

The na~s, addresses, and occupations of the paren~s 

are: 

Ha•e Address Occupation 

.....................•...................•.................. 

............•......•..•..................................... 
The chi1d•s guardian Is •••••••••••••••••••••••••••••••••••• 

The child is in the custody of ••••••••••••••••••••••••••••• 

It Is ordered ~hat •••• be c~•ltted to •••• until 

aiscnarged as provided by ]a-

Witness my hand this •••• day of ••••Y A.D. 19••• 

...................•.... 
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Judge 

(~) Transfer of le9al custody of a cnlld shall Include 

guardianship of any assets or estate of the childt unless 

otherwise specified by the court. 

(5) Except in cases in which the court permanently 

terminates all parental rights or rights of the guardian of 

the y3utht the court sh~ll retain jurisdiction over the case 

and ~Y subsequently .adify any disposition ordered pursuant 

to this se,tion.• 

Section ~. Section ~1-3-~0lt "CA 9 is amended to re~d: 

·~1-3-~07. Order for financial support. (1) Whenever a 

youth is placed in a foster home, child care agency, group 

ho~e, or private treatment facility or b•& boeo_~ed__an 

~e'-_gf--llait~-AaaD~QQ under 4l-3-406, tne court 

shall deter•tne the abilit1 of the youth•s parents or 

guardian to contribute to the support o'f the youth or the 

adequ~cy of the guardianship assets to provide a 

contri~ution. This question of financial ability shall be 

considered at the dispositional hearing, 

concerning financial status may be 

deter•ining financial ability the court shall 

and evidence 

introduced. In 

consider the 

report prepared pursuant to ~1-3-405 and any other evidence 

lntrod~ced at the dispositional hearing. 

(2) If the court deterelnes that the parents are able 

to contribute to the support of the youth or that the 

-8-
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guardianship assets are adequate to pro¥1de a contribution, 

the court shall issue an order directing the parents or 

guardian to .ake specified payments to the depart.ent of 

social and rehabilitation services to the extent considered 

appropriate under the circumstances. Payaents required of a 

guardian •ay not exceed the funds available from 

guardianship assets• Upon a showing of change in financial 

ability, the court aay •odlfy the order.w 

~EN SEtiiDtia Section 5. Llnited e•anclpatlon. (lJ The 

co~rt• after the dispositional hearing provided 

lt1-3-it0it• •ar• upon the request of a youth who is 16 

of a9e or oldar, enter an order granting 

e•ancipation to the youth• 

for In 

years 

1 I •I ted 

(ZJ Limited e~anclp•tlon •ay be granted only If the 

court has found: 

(a) that limited emancipation Is In the youth•s best 

interests; 

(b) that the youth desires limited eaanclpatlon; 

(c) that there exists no p~blic interest compelling 

denial of limited eMancipation; 

(d) that the youth has• or will reasonably obtain• 

money sufficient to pay for financial obligations incurred 

as a result of limited emanclpa~ion; 

(e) that the youth, as shown by prior conduct and 

preparation, understands and may be expected to respo~slbly 
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exercise those rights and responsibilities Incurred as a 

result of limited emancipation; and 

(f) that the youth has graduated or will continue to 

dlllg~ntly pursue graduation froa high school• unless 

circu•stances clearly compel deferral of education. 

(31 An order of limited aaanclpatlon MUst specifically 

sat forth the rights and responsibilities that are being 

conFerred upon the youth. These may include but are not 

limited to ane or ~ore of the following: 

(a) the right to live Independently of in-house 

supervision; 

(b) the right to live In housing of the youth•s 

choice; 

(c) the right to directly receive and expend money to 

which the youth is entitled and to conduct his own financial 

affairs; 

[d) the right to enter into contractual agree•ents and 

incur debts; 

Ce) the right to obtain acces~ to •edical treatment 

and records upon the youth•s own authorization; and 

(f) the right to obtain a license to operate equlp~nt 

or perform a service. 

(~) An order of limited emancipation must include a 

provision requiring that the youth make periodic reports to 

the court upon terms prescribed by the court. 

-10-
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is made under 

a youth to whofl 

li•ited emancipation Is granted does not have sufficient 

funds to finance transition to limited emancipated status. 

th~ c~urt may order the departNent to provide such funds• 

not to exceed S500, directly to the youth. The youth shall 

account to the court for the disposition of such funds and 

shall repay all such monay to the department within 1 year 

of th~ order of li•ited ~ancipation unless the court for 

cause orders an extension. 

(6J The court, on its own •otlon or on the .atlon of 

any parties to the dispositional hearing, •ay modify or 

revoke the order upon a showing that: 

(a) the youth has committed a ftaterial violation of 

the lawJ 

(b) the yout" is falling to dl 1 i gently pursue 

graduation fro• high school; 

(c) the youth has violated a condition of the limited 

19 e.ancipa~fon.orderr or 

ZO (dJ the best interests of the youth are no longer 

Zl served by ll•lted .. ancl patlono 

ZZ (7) The depart-nt ahaU .. u a, copy of this part to 

23 all high' school counseling offlces•" 

z~ 

l5 

Section 6. Section 'tl-b·,.O&• MeAt Is a .. nded to read: 

""tl-1-306. Hi nor cann~-::disafflr•~certain· obligations. 
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A minor cannot disaffirm an obligation. otherwise valid, 

entered Into by hiM under the express authority or direction 

of a statute OC--Mh&D--hD--bas beco___Qeanted llm~ 

.lllll~lliiltlllll&- I ocl udiJUI--il-~~flJ; r l ght J;g IU!te.c..iLUo 

J;QQ~£iU;;J;u ynde~J.:3::~.11..Lsectlgn 5J.• 

~~-~QH& Section 1. Codification Instruction. 

Section 5 is intended to be codified as an integral part of 

Title 41, chapter 3, part 4• end the provisions of Title 41• 

chapt~r 3, apply to section s. 

~~~EtilO~ section e. Effective date. This act is 

effec~ive July 1• 1983. 

-End-
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HOUSE BILL NO. 856 

INTRODUCED BY BERGENEo VINCENT 

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW AN ORDER OF 

LIHITEO EMANCIPATION TO BE GRANTED TO A YOUTH WHO IS 16 

YEARS OF AGE OR OLDER AND WHO IS FOUND TO BE ABUSEDt 

"EGLECTEU• OR DEPENDENT; AMENDING SECTIONS 41-1-306t 

41-3-102, AND 41-3-405 THROUGH 41-3-407t MCA; AND PROVIDING 

AN EFFECTIVE DATE•" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section t. Section 41-3-102, HCAt Is amended to read: 

ft~l-3-102. Definitions. As used in this chapter, the 

follo•ing definitions aoply: 

(1) "Child• or •youth• means any person un.der 18 years 

of age. 

(2) An •abused or neglected child" means a child whose 

norRtal physical or .ental health or wel fa~ i-s har11ed or 

threatened with harm by the acts or omissions of his parent 

or other person responsible "for his welfare. 

13) "Harm to a child's health or welfare• means the 

harm that occurs whenever the parent or other person 

res.oo~slble for the chlld 1 S- we-lfare: 

(a) inflicts or allows to be inflicted ~pon the- chi 1·1 

physic:3l or mental Injury, including injuries ~ustained as :~ 
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result of exces~ive corporal punish•snt; 

(b) commits or allows to be committed a sexual assault 

aqainst the child or exploits the child or allows the child 

to be exploited for sexual purposes or coamits or allows to 

be committed the act of sexual abuse of children as defined 

in subsection (lJ of 45-5-625; 

(c) causes failure to thrive or otherwise fails to 

supply the child with adequate food or fails to supply 

cl othi :19, shelter, education, or health caret though 

financially able to do so or offered financial or other 

redsonable ~eans to do so; or 

C d I abandons the child by leaving him under 

clrcu~stance~ that make reasonable the belief that the 

parent or other person does not Intend to resu•e care of the 

child in the future or by willfully surrendering physical 

cust..:Jdy for a period of 6 months and during that period does 

not ~nanifest to the child and the person having physical 

custody of th~ child ~ firm Intention to resume physical 

custa11 ur to make permanen.t 1eqa1 arrangements for the care 

of th~ child; or 

(~) is un~nown and has been unknown for a period of 90 

days ~~d reasoo~b~e ~fforts to identify and locate the 

p.;trer,ts nave fa I Jed. 

C4) "Adequate h~alth care" mean~ any medical or 

nonmedical renedial health care permitted or authorized 

-2- HB 856 
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under state 1aw. 
(S) •Threatened harm~ a~ans imminent ri$k of harm. 

(6) •A person responsible for a child's Welfare• means 

the child's parent, guardiant or foster parent; an employee 

of a :>ub-lic or p_rivate r~sidentlal Institution• facility., 

ho~, qr agency; Qr any other person legally responsible for 

the child'$ welfare in a residential setting. 

(1 I "!Physical injury" means death, permanent or 

temporary disfigurement• or impairment of any bodily 

or function. 

(tiJ •Mental injury• •eans an identifiable 

substantial i•pair.ant of the child's intellectual 

psychological functioning. 

(9) •Dependent youth• ~ans a youtn: 

(a) who is abandoned; 

organ 

and 

or 

(b) Nho Is without parents or guardian or not under 

the care and supervision of a suitable adult,i 

(c) who has no proper guidance to provide for his 

necessary physicalw •oral, and emotional well-being; 

(d) who is destitute; 

21 (e) who is dependent '!POfl til<! public for support! or 

22 11'1 whose parotnt or J)ar<!JP!\S hav.e volunt~ril"f 

l;~ ·ri!llpqulshed C:ll!iite>di 1>f ~ ·1>bH>!· ,eflCI whpse .~!!41 CJ.IlO~~ll 

· Mt,:. , ttl!~;~!\ ~ra"l'f~ to "'! ~~ .. !!!!.¥~ 

Z5, (,U!l •Youth ·~!\ nal!d .of Cjfr:~ 1111!<1n• a y~tl) lfhC> 1.5 
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depenJent' 8b~Sed, or neglected as defined in this section. 

(11) •Supervision" means the authority qranted by ~ 

youth court or by a voluntary agree~ent of a par~nt to 

deter~ine the foster care placement of a child and th~ 

length of stay of a child in foster care and provide fo~ th~ 

needs of a child under subsection (1) of 41-3-104• 

(12) •Department• •eans the dep~rtment of social and 

rehabilitation services provided for in 2-15-2201. 

illl-!Lt.Lt&d-~LRatlDD!-~aD~-~tatU~-~gaf~££~a_ac 

a_ge~eod&nt-~uib_~QU£1-Afta~:_a __ dl~QQ~ltiADal--b~aLi~ 

io..-Kl:.llt:dil.Dr.& ,. I th !ll~::W....unat:--ldllJ;b--tbL-¥DU1b-l!i 

&IUitlalLtn..eiet:tiU~bllt-Wit.-iill_Qf __ tbL..Lili!U.s.__ao.d 

~:e~pan~lbilitie~--cf __ a _ _pa~D-~ba-~--lA-xea~:&-Df_agLcL 

glg~~:a• 

Section 2. Section 41-3-405 9 MCA, is amended to re.'Jd: 

•41-3-40s. Investigation of parents• or guardian's 

fina~cial ability. (1) Whenever a couri determiries a youth 

to be an abused. neglected., or dependent child pursuant to 

~l-3-4J~. the court shall issue an order directing the 

county welfare dep~r~•ent of the county in which the 

petiti~n was filed to conduct an lnv•stfgatlon of the 

f.i nao~i ~1 s~~tus qf the chi ld'.5 parent:s ~r th• extent ~f 

!}U.arc!i aq.~I)IP a•sets~ 

(.ZJ W Up.oll <:'l~<!lj>J: af til<> 9.fd'lr:. t~ C!JUfl~·~ welfare 

dep~rt.11ent stlall 111ake an i .rtvestig_at. i pn fqr the purpose of 

-It- t!B 856 
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ascert'alnfng the residence of the parents or guardian of the 

child and the financial ability of the parents or the 

adequ3cy of the guardianship assets to pay the cost of 

supporting the cnlld& 

Lil in a foster homey child care agency, group home, 

or prl~ate treat•ent facilityA~ 

Lill-~a-~bLLd--Rf__li•ttea _Am§o'iQ~Da-AA-aa¥-Aa 

QCdacta-uod~L~=~Ub· 

LbL A written report of the Investigation shall be 

filed with the clerk of court before the tiMe fixed for the 

dispositional hearing. 

(31 A copy of tne written report snall be provided to 

all oartles to the proceeding before the ti•e set for the 

dispositional hearlnq.• 

section 3. Section ~1-3-~06, HCAt is amended to read: 

•4tl-3-'t06a Dispositional hearing. (1) If a youth is 

found to be abused, neglected, or dependent under 41-3-+0~• 

the :Purt after the dispositional hearing may enter Its 

jud9m?nt making any of the following dispositions to protect 

the w~lfare of the youth: 

(a) permit the youth to reMain with his parents or 

guardian subject to thosQ conditions and limitations the 

court may prescribe; 

L~l--Q~aot_ao_QLU~~_gf-Limlt~a-emao~~tiQD_~-~-¥~tb 

~b~--l~-1~-¥~~~_af_aga_ot_oldet_a~-~oxiaea_io_~~tion_~li 
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tbtL~ transfer legal custody to any of the following: 

(i) department of social and rehabilitation services; 

(ii) a child-placing agency willing and able to assume 

respo~slbllity for the education. cdre. and •aintenance of 

the youth and which is licensed or other~ise authorized by 

law to receive and provide care of the youth; or 

(iii) a relative or other ln~lvidual who• after study 

by a ~ocial service agency designated by the courtt is found 

by the court to be qualified to receive and care for the 

youth; 

tetLal order any party to tne action to do what is 

necessary to give effect to the final disposition. including 

undertaking medical and psychological evaluatiOns. 

treatmznt, and counseling; 

fdtLel order such further care and treatment as the 

court ~ay deeM in the best interest of the youth. 

(ZI Whenever the court vests legal custody In any 

agencr, institution, or department, it shall transmit with 

the dispositional judgment copies of any medical r~port and 

such Jther clinical, pr~disposition, or other reports and 

i nfor!nat ion as may be pertinent to the care and treatment of 

the fOUth. 

(3) Any youth found to be abused 9 neglected, or 

dependent may be committed or the court may .nake such other 

dispo5ition of the child as the court deems best for his 

-6- HB 856 
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social and physical welfare. The form of commitment shall 

be as follows: 

ORDER OF COMMITMENT 

State of Montana 

ss. 

County of •••• ... 

In t:h:e district court for the •••• Judicial District. 

on th,e •••• day of ••••• 19 •• , •••• , minor of' this 

countvt was charged on the petition of ••••• county attorney 

of •••• County, with b~fng an abused or neglected or 

dependent child. Upon due proof I find that it Is for the 

b•st interests of tt)e child that he be taken from the 

custody of his parents, guardian, or other person having 

custody of hill• 

The n•mes, addresses, and occupations of the parents 

are: 

Na11e Address Occupation 

..•.•..•••.......••.......•••..........•...•.•••.......••... 

.•••...•••..••......••.•..•..••••.....•......•..•.••........ 
Thf:: c:tti 1 d's guard.l an Is •••. ••• ••. •• ••• • •• ••• •••••••• •• ••• •• 

The ch-i' d is In the custody_ of ••. •• ••••• •••• ••• •• •• •• •••• •• 

It is ordered that •••• be coa.itted to •••• until 

discharged as_ provided by law. 

... i-.tness •Y hand t:hl s •• ,!! d~y o.f- ••··~ A-•0• 19••• 

............ ,~·~········ 
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Judge 

{ 't) Transfer of legal custody of a child shall includP 

guardl3nship of any assets or estate of the chlldw unless 

other~ise specified by the court. 

(5) Except in cases in which the court permanently 

ter~indtes all parental rights or rights of the guardian of 

tMe y~uthw the court shall retain jurisdiction over the Cdse 

and may subsequent_l y modify any disposition ordered pursuant 

to this section.• 

Section 4• Section ~1-3-ltOlw MCA, is a10e-nded to re.ad: 

•41-3-4-07. Order for financial support. (.lJ WbA!never a 

youth is p.lac~d in a fos.te,. holllew child care agency. group 

ho10e, or private treat•ent facility !U...bil&-lluD.....aa~lL-'111 

QLdaL __ Qf--limltBlL •••o'l~ under "tl-3-'106, the court 

shall deter•J·na the ability of t.he yo"fth•s parents or 

guardian to contribute to the support of the youth or the 

adeQL!:!CY of the. guardi ~I')Sh:i p assets to p.rovJ de d 

contribution. This question of fJnancial ability sh~ll be 

considered at the dispos_itlonal hearing • 

concerning fin.ancial status may be 

determin.ing financ;:ial ability the court st:ta11 

and evidence 

Introduced.. In 

consider ~he 

report prep_ared pursuant to ~1-3-ltOS and any othe.,-. evidence 

i ntrod..-ced at the d I spos i 'tf onal_. hear_ J ng. 

(Zl If' the court deter•lnes that the p.ac:ents are able 

to contd bute to the sypport of' the youth or· tha.t the. 

-·- Hll. 8:16. 
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guardi~nship assets are adequate to provide a contrlbution9 

the court shall Issue an order directing the parents or 

guardidn to make specified payments to the department of 

social and rehabilitation services to the extent considered 

approPriate under the circumstances. Paym~nts required of a 

guardian may not. exceed the funds ava i 1 able from 

guar~ianship assets. Upon a showing of cha~9e In financial 

ability, the court may •odify the order.• 

~~W~LllOUa Section 5o Limited eMancipation. (1) The. 

court• after the dispositional hearing provided for in 

41-3-40~• aay, upon the request of a youth who is 16 years 

of age or oldet, enter an order granting liMited 

ett~anci pat 1 on to the yout. h. 

(2} Lialited e•ancipatlon may be granted only if the 

court nas found: 

(a} that li111lted emancipation is in the youth's best 

interests; 

(b) that the youth ·desires limited emancipation; 

(c) that there exists no public interest compellinq 

denial of li•ited emancipation; 

(d} that the youth h~s. or will reasonably obtain, 

money sufficient to pay for financial obliqations incurred 

as a result of 1 ill'lited elflancipat.ion; 

(e) that the youth. as sho~n by prior conduct and 

preparation, understands and may be expected to responsibly 

-9- HB 856 
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exercise those rights and responsibilities incurred as a 

result of limited emancipation; and 

Cfl that the youth has g<aduated o< will continue to 

dilige~tly pursue graduation froa high schooly unless 

cl rcu.:,.stances cl e~rl y compel deferral of educ·ati onw&-A.Wl 

'~l--1~61-I~-IUUl~-WILL-~&iQ__ff&lQQl'--~~ltiG 

~11~-AM-lff&ae&lllf-AQ~&a 

(3) An order of limited emancipation must speciYically 

set forth the rights and responsibilities that are being 

conferred upon th~ youth• These may include but are not 

1i•lted to one or more of the following: 

(al the <ight to live Independently of In-house 

super~lsion; 

(o) the right to live in housing of the youth's 

choice; 

(c, the right to directly receive and expend money to 

which the youth is entitled and to conduct his own financial 

affairs; 

(a) the right to enter into contractual agreements and 

incur jebts; 

(e) the right to obtain access to medical treatment 

and racords upon the youth's own authorization; and 

(f) the right to obtain a license to operate equipment 

or perform a service. 

(~) An order of limited emancipation must Include a 

-10- HB 656 



1 

z 

3 

... 
5 

6 

7 

8 

9 

10 

11 

u 

13 

1't 

15 

16 

17 

Ul 

HB 06~6/0Z 

provision requiring that the youth make periodic repo~ts to 

the court upon terms prescribed by the court. 

(5) If no order for ~ontribution is made under 

~1-3-407 and the court determines that d youth to whom 

limlted emancipation is granted does not have sufficient 

funds to finance transition to li•ited e•anclpated status. 

the :ourt ma)' order the depart~nen_t to provide such funds., 

not to e~ceed SSOO., directly to th4 youth. The youth shall 

account to the court for the disposition of such funds and 

shall repay all such money to the department wtthfn l year 

of t,e order of limited emancipation unless the, court for 

cause Qrders an extension. 

(6) The court• on its own motion or on the motion of 

any parties to the dispositional hearing, may Modify or 

revoke the order upon a showing that: 

(a) the youth has co-lttad a 11aterlal violation of 

the law; 

(b) the ~outh Is falling t<> di.llgently pursue 

19 graduatio~ fro• high school; 

20 (c) the youth has vIol at<>ct a c<>nditi on of the 1 I 111 ted 

21 e~an,fpatlon Qfder; or 

:u 1 d I the best Interests of the youth are no longer 

23 served by ll•lted e•anclpatlon4-QB 

2't tfl.....lllf..lllUIII--l:IA1-lUXp!tlltiYED eE&llllll.t._!:.QU!j~ 

25 IUliL!U&llltfll..AilltUUn• 
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{7} The department shall mail a copy of this part to 

all high school counseling offices. 

S€ction 6. Section 41-l-306• MCA, is amended to read: 

"41-1-306. Minor cannot dis~ffirm certain ohlig~tions. 

A min~r cannot disaffirm an obligation. otherwise valid, 

entered into by hi• under the express authori~y or direction 

of a statute gc_-tibeD--ba--b~-b&&Q ___ gcaoted J;m;te~ 

emaJJ~IIat.iwlA--iw;l.Julillll--~s;J.tis;~b.t.--t.s!~llUJ:..in.tQ 

~tLa~.t~L-uadet:-!l:J:!Q~-aaQ_L~~LQ~J·" 

~E~-SEk!lOM& Section 7. Codification instruction. 

Section 5 is intended to be codified as an integral part of 

Title Jtlt chapter 3,. part,..,_ and the provisions of Title ztl, 

chapter 3, apply to sectJon s. 

~fW-SfkllU~a Section s. Effective date. This act is 

effective July l• 1933. 

-End-

-u- H8' 856 



March 25, 1983 

SENATE STANDING COMMITTEE REPORT 
(Judiciary) 

That House Bill No. 856 be amended as follows: 

l. Page 9, line ll. 
Strike: ''41-3-404" 
Insert: "41-3-406" 
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HOUSE BILL NO• 956 

INTR~OUCED BY 6ERGE~E• VINCENT 

A Bll_ FOR AN ACT ENTITLED: "AN ACT TO ALLOW AN ORDER OF 

LIMITED EMANCIPATION TO BE GRANTED TO A Y0UTH WHO IS 16 

YEARS 3F AGE OR OLDER AND WHO IS FOUND TO 

NEGLE:TEO• OR DEPENDE~T; AMENDING SECTIONS 

41-3-102, AND 41-3-405 THROUGH 41-3-407, ~CA; AND 

A~ EFFfCTIVE DATE.• 

BE ASUSEO• 

41-1-306, 

PROV !DING 

8r IT ENACTED BY THE LEGISLATURE Of THE STATE Of MONTANA: 

Section 1. Section ~1-3-102, ~CA, is amended to read: 

"41-l-102. Definitions. As used in thi~ chapter, the 

follo~ing definitions apply: 

(l) •Child" or •youth" means any person under 1~ years 

of a!JP• 

(~) An "abused or neglected child" fteans a child ~hose 

nonaal physical or mental health or welfare is harmed or 

~~r~ataned with harm by the acts or omissions of his parent 

or otrer person responsible for his ~elfare. 

f'l) •Harm to a child's nealth or welfare" means the 

n~r~ that oc~urs whenever the parent or other person 

resoo~sibl~ for the child's welf~re: 

(dl inflicts or 3llows to be inflicted upon the child 

physical or mental injury., lnclu,jinq injuries sust.:.~ined e~s a 
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result of excessive corporal punishaent; 

(D) commits or allows to be coMmitted a sexual assault 

against the child or exploits the chilO or allows the child 

to be exploited for sexual purposes or commits or allows to 

be co.,mitted the act of sexual abuse of children as defined 

in subsection (1) o~ 45-5-6~5; 

(c, causes failure to tnrive 

supplv the child with adequate food 

or otherwise fails to 

or fails to sUpply 

clothinq. shelter, education, or health care, though 

financially able to do so or offered financial or other 

reaso,able •eans to do so; or 

(d) abandons the child by leaving him under 

the belief that the clrcu~stances that ~ake reasonable 

parent or other person does not intend to resume care of the 

child in the future or by willfully surrendering physical 

custo~y for a veriod of 6 months and d~ring that period does 

not m~nifest to th~ child and the person havinq physical 

custo1~ of the child a fi~~ intention to resume physical 

custody or to n1ak~ oerman~nt legal arrangements for the care 

of th~ child; or 

(~) is unknown and has be~n unknown for a period of 90 

d~y$ ~~d reasan~ble efforts to identify and locate the 

parent; have f~ilec. 

(4) "Adequate health care" means any medical or 

nonmedical remedial health care permitted or authorized 

-2- Hd 856 
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under state law. 

( 5) liThreateneo b&t-rCR" -means i lflWti nent r i s.k of harm. 

(b-) "-A·pers.on re"iponsi-ble for a chilo-'s ... elfare" means 

the Cl'lild•s oarent. quartHan~ o.r -foster parent; an employee 

of a .::ub1ic or . .pr-iva-te .rEJ$idential institution., facilLty.t 

hCI!IIe' or aq.enc_y; or any other person 1 egall y responsible for 

the chil&•s )lf!'l.fa.re in a .resi·<te'lt_ial .setting. 

f 1 J ·~nys-i-c.al injury" m@ans death, oer•anent or 

te!ftOor.ary d·isf'iqure.-entt or Jmpair-111ent of any bodily orqan 

or function• 

f 8) •Mental injury• tlt'tans an ident·i-f i able and 

substan~ial i•pairaent of the child•s intellectual or 

ps~chological fwnctloning. 

(9) •Oe~en~ent VDutn• .eans a youth: 

(al who Is abanduned; 

(b) who is without parents or guardian or not -under 

the care and supervision of a ~uitable adu1t; 

(CJ who has no .p-roper guidance to provide for his 

necessary p.h.y'~s-ical, mora-l, and tEtJIOtional well-being; 

(G) ~ho js destitute; 

(&) who is deoendent upon the public for. support; o.r 

( fJ whos-e parent or parents have vol untari 1 y 

¥elinquished custody of ~he child apd.whose legal custody 

. has b.een transferr-ed to a I ic•nsed agency. 

flO) •Youth in need of care• mea~s a youth who is 

-3- H~ 856 
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depen:l.entt abus-ed, or negle-c.t.ed as defined In this section. 

(LlJ •Su_p~-rvtsion .. :JA.earys th~ ~u-tho·rfty granted by a 

youth court or by a .vol.unt.ary .aqreetr.ent o·f a parent to 

d-e.ter'"'line the .foster ca-re o.l.=.ce~Rent ~f d Ch-ild a.nd the 

lenqt:..h of stay of a .child in fost.er care and .-provide for the 

needs 3f a child under 5Ubsect~on (l) of 41-J-10•• 

(12) •Oeoartment::" mean.s the 4epart~tent of social and 

rehabi I itati.on serv·tces provided for in 2-15-2201. 

LL1l-!~lmit&d-Cma~i04~~Q!-•eapi &-~~ntac~ 

a..de~teQ!Iilot-¥QutQ-~La-'-JULtLilU.IIc..o~--IIL.iolll't'OilaL.Jleii.C.i./lg 

LD-~CoC~--MLtb~l:l:~~DdeC-~b--t~e xoutb is 

~Dl:.l:t.le!l_tn-execC.Uil..:owtL.bULilllt---UL...J:If.._.tbe-c.i.gtltL~ 

s:uao:u;J.OUl;Ues_liL...4 __ illli;JiRD-ldlll-.i.li-.1L.xllau at aQL~~.~: 

liJ.atu: ... " 

Sec·t.ion 2. 'iection -4-1-3-.ftOS_, MCA, is a~nded to re-ad: 

·~l-Ji-40-S. Investigation of parents• or guardi.an•s 

f.inancial ability. (lt ·Whenever a court de.t.e-rmines a y01utf'l 

to oe an abus•d• neQJected, or dependent cn~ld p~rsuant to 

41-3-~J ~, the court shil.ll issue a-n or-der directing the 

county wel~are departMent of the coun~y in whicn the 

petiti.:m was filed to conduct an investigat-ion of t-he 

flnanci_-fll status of th~ chlld"s parents or the extent of 

guardi3nship assets. 

(Z) ~Upon receipt of the order~ the county welfare 

depart~ent shall sake an investigation for the purpose of 

_,_ 
HB 85& 
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~sce~taintng the residence of the parents or guaroian oT the 

child and the financial ability of the parents or thP 

adequacy of the guardi~nship assets to pay the cost of 

supporling th@ childL 

Lil in a foster hom~, child care agency, group ho~e, 

or private treatment facility~_Q£ 

Liil_a~-a--~bil~ __ gf __ ll•Lte~em~ig~~ian&-4~-mA¥-~ 

u£~e£ea_uoaeL-~l:J=~Ub· 

Ltll A written report of the investigation shall be 

filed with the clerk of court before the time fixed for the 

disoositional ne~ring. 

(3) A copy of the writt~n report shall be provided to 

all o~rties to the proceedlnq before the time set for the 

dispositional hearing." 

~~etlan ~. Section 41-3-406, ~c•, is amended to reao: 

"41-3-406. Dispositional h"!aring. (1) If a youth is 

found to he abused, neglected, or dependent under 41-3-4~4~ 

the :ourt ~fter the dispositional nearinq may ~nter its 

judom•nt makiny any of the following dispositions to protect 

the w?lfare of the youth: 

r -tl per'11it the youth t.c. remain with 111 s par~nts or 

--~u:~r:1ian subject to th.;:,sP. conditions 'lnd limitations the 

co~rt ~ay prescribe; 

iui __ g£~Dt-~D-~L~~£_gf_ll•it~~-~~ao~i~a~igo_to_a__xuutb 

~~~--is_l~-x~acs_gf_~~-QL-Old~L-as_oc~xia~a-io_~~~tioo_2J~ 

-5- H~ 11S6 
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tbti~l transfer l~ga1 custody to any of the following: 

(i) dep~rtment of social and rehabilitatio~ services; 

(i I) a child-placing agency willing and able to assume 

responsibility for the education~ care, and maintenance of 

the vouth and which is licensed or otherwise au.thorized by 

law to receive and provide care of the youth; or 

Ci fi) a reldtive or other individual who• after study 

oy a social service agency desiqnated by the court, is found 

by t"e court to be qualified to receive and ca~e for the 

yout~lt 

te,LQl order any party to the action to do what is 

n~cessary to qive effect to the final oisposition, incluaing 

undertaking medical and psychological evaluations., 

treat~2nt., and counsel inq; 

tdtiel order such furthe~ care and treatment as the 

court ~ay deem in tne best Interest of the youth. 

(21 Whenever the court vests leqal custody in any 

aq@ncv, institution, or department, it sh~ll transmit with 

the dispositional jud~~ent copies of any medical report dnd 

such ~thPr clinical, predisposition~ or other reports and 

inforn~tion as may be pertinent to th~ care and treatment of 

the v~uth. 

(3J Any yooth found to be abused, neglected, or 

dPp~ni~nt may bP committed or the court may ~aKe such other 

disoo;ition of ~~,~ child as the court deems best for his 

-6- H8 856 
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soci~t an~ Ph)'5ica1 welf.are• The fora of coiQ.m,lt~ent shall 

be as tollows: 

O~OER QF COM!< !THE NT 

State of Montana 

ss. 

Count1 O:f •-••••.-• .), 

rn the di$~rict court for the •••• Jujicial District. 

on the •• ,. day of •••• , 19 •• ,. ···~• Rlinor of this 

countvr was char:ge-d on the petitif)n of ••••• county attorne_y 

~f Coul'\ty,. with be-Ing an abused or negle.ct"':o or 

dependent chi.ld. Upon dl,f_e p.:-oof 1 find that it is for tne 

best i nteres.ts o.f the child that he be taken from the 

custo:fy o<f hi~ parents, guardlant or other p~rson havinq 

custody of .,,IIi• 
The na~es, addresses, and occupations of the parents 

are: 

Name Address occupation 

............................................................ 

............................................................ 
The child's guardian Is •••••••••••••••••••••••••••••••••••• 

The chila is in the custody of ••••••••••••••••••••••••••••• 

It is ordereo th~t •••• be committed to •••• until 

discharqed as provided by law. 

"i.t:n~s~ my h.,.nd this ••-•• da_v of •••• ., A.D. 19••• 
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.Judge 

{'d Transfer of lega_l custo<:fy of.~ child shall include 

guardi=-:.nshi,p of any assets or estate of the child, unlt.. .. ss 

otherwise speci fi~d by th~ court• 

{ 5) E.xcep_t in cases In lllhi ch the court permanently 

termi_n31tes al.l pa_r_ental rights or riqnts of the guardian ot 

the youth• the cou.rt shall retain jurisdic_tion ov:Pr "the cnse 

and m_:! y subsequ~rat 1 y 11od l_fy any •Ji s~os it i_on ordered pursuant 

to tnis section.• 

'iection 4. Sec_tion 41-3_-407, MCA, is amended to read: 

"41-3-ft-07• Order for .f in_ancial support. ( 1) Whene~er a 

youth is placed in~ foster home, child care .::tgency., g-roup 

ho1ne11 or p_r ivate -treatme-n_t fac i 1 i ty Q.Lt.4~-tu~e;a _ _gu.c.:ts:.lo1-QQ 

QCt;IJu:--liL--lim.i.tiUI--U.il.lltiJI,il,t..i.ga under 41-3-406, the court 

shall deter•ine the ability of the youth's parents or 

guardian to contribute t9 the support of the youth or the 

adequ~cy of the guardianship assets to proviae a 

contribution. This question of financial ability shall be 

consldared at the dispositional hearing, aod evidenc~ 

concerninq financietl status may be introduced. In 

determin-iny financial ability the court shall consider the 

r~port preoared oursuant to 41-3-405 and any other evidence 

introd~ced at the dispositional hear'ing. 

12) If the court determines that the parents are able 

to contribute to the support of the youth or that the 

-a- HS ~56 
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guardidnship Assets are adequate to provide a contribution. 

thP c~urt shall issue an order directinq the p~r~n~s or 

quardian to maKe specified payments to the department of 

social and rehabilitation services to the e~tent considered 

dppropriate under the circumstances. Payments required of a 

guarai~n may not exceed the funds available from 

guardianship assets. Upon a showing of change In financial 

abil ity• the court may modify the order.• 

~~~-SEtilJ~a Section 5. Limited emancipation. (l) The 

court, after the dispositional hearing provided for in 

4~-3-4&4 ~l~l=~O~• ~ay, upon the request of a youth who is 

16 v~ars of agP or oldert enter an order grantinq limited 

e~ancip~tion to the _youth. 

(2) limited emancipation may be granted only if th~ 

court has found: 

(d) t~a~ limited emancipation is in the youth's bP.st 

interosts; 

(O) that the youth desires li~ited emancipation; 

fc) t~at there ~xists no public interest compelling 

denial of limited emdncip~tlon; 

(~l that the youth has, or wtll rP.asondbly ootaint 

money sufficient to pay for financial obligations incurred 

~s ~ r =Sult of limited e~ancipation; 

fe) that the youth, as shown by ~rior conduct and 

or~oaration, understands ~nd may be expected to responsibly 

-9- rlC R56 
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exercise those rights and responsibilities incurred as a 

result of 1 imlted emancipation; e~d 

(f) that the youth has qraduated or will continue to 

diligently ~ursue qraduation from hlqh school, unless 

circu~stances cle~rly compel deferral of education·~-A~ 

l~l--I~6I_Itif_IQUIH-WlLL--U~D~u__ef&I~UJL~~LLUG 

~llti_A~-AefRDEHIAif_!D~l~ 

(3) An order of limited emancipation •ust specifically 

s~t forth th~ rights and responsibilities that are being 

c~nferrea upon the youth. These may include but are not 

limit~1 to one or more of the follo~ing: 

(a) the right to live independently of in-house 

supo:.orvision; 

(b) the right to 1 ive in housinq of the youth's 

choic4; 

(C) the ri~ht to directly receive and expend money to 

which the yout.h is entitled and to conduct his own finar&cial 

affairs; 

( d J the r-ight to ent.er into cont r actua 1 agreements and 

inc~Jr dettsi 

(e) the right to ootain access to meaical treatment 

and records unon th~ youth's own authorization; and 

(f) the right to obtain a license to operate equipment 

or perform a service. 

(4) An order of 1 imited emancir.>ation must include a 
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proVic.>ioh r-eqoi·ring tnat tf'le youth '"ake periodic reports to 

th'~ cou-rt upon te-l" IrS prescribe-d by t:·he court• 

(51 If no order for contribution is made under 

'tl-3-ltUl and t·M c-ourt: 

11 tnt t@d e-mant: i pat J·on 

det--erm.f nes 

is q-ranted 

t'11at ..:~ youth t:o whom 

does not have sufficient 

funds t.o final\ce t·rans·ition to limited emancipated status-. 

the : ocurt rttlty or·(ff:W the deJ)art•en~ t-o p.-rovi de such funds., 

not to ex-ceed $:5·oo. dl"rectl v to the youth• Ttle youth shall 

account to the court ~or t'he disposition of such funds and 

s·tiall repay all such money to the departMent withi-n 1 year 

of tl'lle order of 1 itll'ited &lllanciJ)at·ion unless f~ court for 

cause ordefrs an ext ens lo·n. 

(6) T-he cou-rt. on its otm •otlon or on the 110tlon of 

any parties to the disposttio'nal hearing., -wray t~odify Of" 

revoke t:He order upon a Show-ing Uu't: 

(a) the y,u-th has co-.itted a •ater·i·at v-i,olat-i on of 

17 t'he law; 

18 (b) the yout-h Is failinq to diligentl·y pursue 

19 graduation f'roro high sc:hooT; 

ZO (c) the youth has violated a conditi-on o'-f the 1 i "'i ted 

Zl e'l'lanci pat I on orde'r; er-

22 f d") the bes-t interes-ts of the youth are no 1 onqer 

Z3 serve1 by limited emancipattoh~ 

~4 lia--IUf-lD~Ai--Dl~8IlbU~D--~&lYUlt--kQU~G 

25 YIIu-AefBO~fD-!DKZ~D&S· 
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(7) The deoartment shall ~ail a copy of this oart to 

all hlqh schoryl counseling offices. 

Section 6• Section 41-1-300• ~CAy is amended to rea~: 

"ltl-1-306· Minor cannot disaffif"m certain oblig~tions. 

~ 111t nor ca-nnot c:Hs:affirm an obliga-tion-, otherwise valid,. 

ent-P..r~'l int-O by him unolli!r the e.Mpre-ss authori-ty Q.f'" diT"e-ction 

of a statute >K--IIIIliUI-ila-ll»--~--SlL~~-lillll.wl 

!:Eiiln!oLwlltioDL--iiKlllli.LDO a lill!llati!O-.t.i.~t-tg~L..llltg 

'-C!BtL~s;;t:>L.l.IWIIlt-H::.l::~"-ilDlL.LU>.ll&~U..U•* 

tlfH-SftllD~ Section T. Codification instruction. 

Sec-tion 5 fs intended to be codi-Fi.ed as an i-ntegTal part of 

Title 41 9 chapter 3 9 part 4 9 and the provisions of Title ~1~ 

chapt~·r 3-. appl·y t& s-ect i-on 5-. 

:L~lLSf.tll.iltt.a Secti·on 8. Fffective date. 'fh-is act is 

·effe-ctive July 1, l%3. 

-End-
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